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3477  HOSPITALS  §  3086(2) 

CHAPTER  CLXIV 

HOSPITALS 

§  3086.    liiability  for  negligence  In  care  of  patient 
3086(1).  Illinois. 
3086(2).  Virginia. 

3087.  Same — Negligence  in  applying  hot  water  bag. 

3088.  Same — Contributory  negligence  of  patient. 

3089.  Same — Burden  of  proof. 

3090.  Liability  for  unlawful  detention  of  patient. 

3091.  Liability  of  charitable  hospital  for  injuries  to  visitor. 

§  3086.     Liability  for  negligence  in  care  of  patient 
§  3086(1).    Illinois 

The  court  instructs  the  jury  that,  while  it  was  the  duty  of  the 
defendant  to  exercise  ordinary  and  reasonable  care  and  caution  to 
prevent  injury  to  plaintiff,  yet  the  defendant  was  not  required  by 
law  to  be  on  its  guard  against  the  unusual,  extraordinary,  or  not 
reasonably  to  be  expected ;  and  if  you  believe  from  the  evidence  in 
this  case  that  it  was  not  reasonably  to  be  expected  by  the  defendant 
that  an  occurrence  such  as  the  one  which  resulted  in  injury  to  the 
plaintiff  would  take  place,  then  the  defendant,  under  the  law,  is  in 
no  manner  liable  for  said  occurrence.^ 

The  court  instructs  the  jury  that  there  is  no  proof  in  this  case 
that  plaintiff's  suffering  and  unhealthful  condition  were  in  any  man- 
ner increased  or  aggravated  through  any  negligence  upon  the  part 
of  the  defendant  subsequent  to  the  time  of  the  origin  of  the  fire  by 
which  plaintiff  was  burned.  Therefore,  unless  the  greater  weight  of 
the  evidence  shows  that  the  origin,  of  the  fire  by  which  plaintiff  was 
burned  was  due  to  the  negligence  of  the  defendant,  it  is  your  duty 
to  return  a  verdict  of  not  guilty.? 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
in  this  case  that  the  plaintiff  lighted  a  match  for  the  purpose  of 
seeing  what  time  it  was  by  his  watch,  and  that  the  fire  by  which 
the  plaintiff  was  injured  originated  from  such  match,  then  the  law 
exempts  the  defendant  from  any  liability  to  plaintiff  for  injuries 
caused  by  such  fire.* 

§  3086(2).    Virginia 

The  jury  are  instructed  that,  if  the  defendant  accepted  the  plain- 
tiff as  a  patient,  and  undertook  to  give  him  such  care,  nursing  and 

1  Croupp  V.  Garfield  Park  Sanitari-  "  Croupp  v.  Garfield  Park  Sanitari- 
um, 147  111.  App.  7.                                       um,  147  111.  App.  7. 

2  Croupp  V.  Garfield  Park  Sanitari- 
um, 147  111.  App.  7. 
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attention  as  was  reasonably  necessary,  in  view  of  his  known  con- 
dition, and  negligently  failed  to  keep  and  perform  its  undertakings, 
then  in  that  case  the  defendant  is  liable  for  any  injury  which  nat- 
urally resulted  from  such  failure  * 

§  3087.     Same — Negligence  in  applying  hot  water  bag 

The  jury  are  instructed  that,  ,if  you  believe  from  the  evidence  in 
this  case  that  the  plaintiff  intrusted  himself  to  the  defendant's  hos- 
pital for  treatment,  then  the  plaintiff,  while  under  the  care  of  the 
defendant,  had  a  right  to  expect  of  the  defendant  and  its  employees 
in  charge  of  the  institution  ordinary  care  and  skill  in  nursing  and 
treatment,  such  as  his  case  required,  and  such  degree  of  ordinary 
care  and  diligence  should  be  in  proportion  to  the  physical  or  mental 
ailments  of  the  patient;  and  if  you  further  believe  from  the  evi- 
dence in  the  case  that  said  hospital,  its  servants  or  employees,  did 
not  exercise  such  ordinary  care  and  diligence  as  was  required  by 
the  condition  of  the  plaintiff's  health,  and  either  negligently  applied, 
or  permitted  to  be  applied,  to  his  person  a  hot  water  bag,  which 
resulted  in  injury  to  him,  you  must  find  for  the  plaintiff.^ 

§  3088.     Same — Contributory  negligence  of  patient 

The  court  instructs  the  jury  that,  even  though  you  believe  from 
the  evidence  in  this  case  that  there  was  a  match  in  the  bed  in  ques- 
tion, and  that  such  match  caused  the  injuries  to  plaintiff,  yet,  if  you 
further  believe  from  the  evidence  that  the  plaintiff  himself  negli- 
gently dropped  or  placed  such  match  in  said  bed,  then  the  defend- 
ant cannot,  under  the  law,  be  held  liable  for  the  consequences  of 
the  fire  started  by  such  match.* 

§  3089.     Same — Burden  of  proof 

The  court  instructs  the  jury  that,  before  the  plaintiff  can  recover 
in  .this  case  for  any  injuries  sustained  through  the  ignition  of  the 
bandages  and  dressings  on  plaintiff's  person,  he  must  prove  by  a 
preponderance  or  greater  weight  of  the  evidence  each  of  the  fol- 
lowing propositions:  (1)  That  at  the  time  of  the  occurrence  in 
question  there  was  a  match  in  the  bed  in  which  the  plaintiff  was. 
(2)  That  the  defendant  knew  of  the.  presence  of  such  match  in 
sa,id  bed,  or  by  the  exercise  of  ordinary  care  and  caution  on  its  part 
would  have  known  of  such  presence.  (3)  That  said  match  ignited 
and  thereby  caused  the  injuries  to  the  plaintiff.  (4)  That  plaintiff' 
himself  was  not  guilty  of  any  negligence  which  proximately  con- 

*  Tucker  Sanatorium  v.  Cohen,  lOG  «  Croupp  v.  Garfield  Park  SauiUri- 

S.  B.  355.  urn,  147  111.  App.  7. 

B  Tucker  Sanatorium  v.  Cohen  (Va.) 
106  S.  E.  355. 
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tributed  to  bring  about  his  injuries.  The  burden  of  proving  each 
and  every  one  of  the  foregoing  propositions  is  upon  the  plaintiff.  If 
the  plaintiff  has  failed  to  prove  by  a  preponderance  of  the  evidence 
any  one  or  more  of  these  propositions,  or  if  the  evidence  on  any  one 
or  more  of  said  propositions  is  evenly  balanced,  or  preponderates  in 
favor  of  the  defendant,  then  and  in  stich  case  you  have  no  discretion, 
and  under  the  law  the  defendant  cannot  in  such  circumstances  be 
held  liable  for  any  injuries  sustained  by  the  plaintiff  through  the  ig- 
nition of  said  bandages  and  dressings.' 

§  3090.     Liability  for  unlawful  detention  of  patient 

You  are  instructed  that,  if  the  plaintiff  was years  of  age, 

unmarried,  and  was  there  in  the  hospital,  and  she  subsequently  ap- 
'  plied  to  the  authorities  of  the  hospital  for,  and  demanded,  her  re- 
lease— demanded  that  she  be  allowed  to  go  from  the  institution 
and  be  allowed  and  suffered  to  leave  there — and  after  such  demand 
made,  if  you  find  it,  and  after  it  was  communicated  by  the  nurses,  or 

through  the  proper  channels,  to ,  she,  either  by  words,  or  by 

locking  doors,  or  by  anything  that  comes  up  to  the  definition  of 
imprisonment,  that  I  have  given  yOu,  was  imprisoned,  so  that  she 
was  unable  to  carry  out  her  desires  and  wishes  in  that  regard,  then 
if  you  find  these  facts,  after  that,  the  court  charges  you,  as  a  matter 
of  law,  that  she  would  be  wrongfully  imprisoned  and  restrained  of 
her  liberty,  unless,  although  you  were  to  find  that  she  was  in  the 
institution,  and  that  she  was  demanding  to  be  released,  which  de- 
mand was  properly  communicated  to  the  hospital  authorities,  you 
were  to  further  find  to  your  satisfaction  that  she  was  so  nervous 
from  any  ailment  or  disease  and  so  irrational  that  there  was  rea- 
sonable probability  that,  if  so  released  at  the  time,  she  would  do 
herself  some  bodily  harm.  Under  such  circumstances  the  hospital 
would  have  the  right  to  detain  her  and  restrain  her,  under  the  law 
of  necessity  and  humanity,  until  that  condition  of  reasonable  appre- 
hension of  doing  herself  bodily  harm  had  passed.  And  within  that 
rule  or  limitation  it  would  not  be  a  wrongful  and  unlawful  im- 
prisonment. Now  it  is  for  you,  gentlemen,  to  say,  from  the  testi- 
mony, how  this  matter  is.  Even  though  she  went  in  under  this 
paper,  if  you  find,  as  she  contends,  that  she  was  perfectly  ration- 
al, and  knew  what  she  was  doing — what  she  wanted  and  did  not 
want — and  she  wanted  to  leave  the  institution,  and  expressed 
it  to  the  hospital  authorities,  and  the  hospital  authorities  knew  of 
that  fact,  and  then  after  that  restrained  her  of  her  liberty,  then  it 
would  be  in  law,  as  I  am  holding,  wrongful  detention,  unless  they 

^  Croupp  V,  Garfield  Park  Sanitarium,  147  111.  App.  7. 
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were  justified  in  restraining  her  under  those  rules  of  humanity  and 
regard  foi^  her  welfare,  that  I  have  just  given  you.* 

§  3091.     Liability  of  charitable  hospital  for  injuries  to  visitor 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  plaintiff  on  ,  accompanied  at  her  request  a 

sick  friend  to  the  defendant's  hospital  for  treatment,  that  the  con- 
dition of  her  friend  was  such  as  to  render  it  reasonably  necessary 
for  the  plaintiff,  or  some  one  else,  to  accompany  her,  then  the  de- 
fendant owed  to  the  plaintiff  the  duty  to  exercise  ordinary  care  to 
have  its  premises  in  reasonably  safe  condition  for  the  visit;  and, 
if  the  defendant  negligently  failed  to  perform  that  duty,  and,  as  the 
proximate  consequence  thereof,  the  plaintiff,  while  exercising  due 
care,  was  injured,  then  the  defendant  is  liable  for  the  injuries  sus- 
tained.* 

8  Cook  V.  Highland  Hospital,  84  S.  »  Hospital  of  St.  Vincent  of  Paul  in 

E.  352,  168  N.  C.  250,  L.  R.  A.  1915D,  City  of  Norfolk  v.  TThompson,  81  S.  E. 
611,  Ann.  Cas.  1917C,  158.  13,  116   Va.  101,  51  L.  K.  A.  (N.  S.) 

1025. 
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CHAPTER  CLXV 

HUSBAND  AND  WIFE 

A.    Repeesentation  of  One  Spouse  by  Othbk  in  Relations  wim  Thibd 

Peksqns 

§  3092.    Agency  of  husband  for  wife. 
3092(1).  Arkansas. 
3092(2).  Illinois. 

3093.  When  husband  deemed  agent  of  wife,  so  as  to  charge  her  with  Ms 

negligence. 

3094.  Agency  of  wife  for  husband — Liability  of  husband  for  goods  sold 

wife. 
3094(1).  New  ¥ort. 
3094(2).  Oregon. 

I  B.     Separate  Estate  or  Wipe 

3095.  What  constitutes. 

3096.  Presumption  that  property  of  wife   acquired  with  means  furnished 

by  husband. 

3097.  Presumption  from  possession  of  husband. 
309S.     Right  of  wife  to  control. 

C.  Community  Pbopebtt 

3099.  Presumptions. 

D.  Contractual  Liability  op  Wife  to  Third  Persons 

3100.  Estoppel  of  wife  to  resist  liability. 

3101.  Liability  of  wife  predicated  upon  agency  of  husband. 

3102.  Ratification  by  wife  of  husband's  acts, 

3103.  Liability  of  wife  on  contract  of  husband. 

3104.  Liability  for  debts  of  husband. 

3104(1).  Alabama. 
3104(2).  Missouri. 
3104(3).  New  Mexico. 

3105.  Prohibition  against  wife  becoming  surety  of  husband. 

3105(1).  Alabama. 

3105(2).  Georgia.  i 

3105(3).  Kentucky. 

3105(4).  Pennsylvania. 

3105(5).  South  Carolina. 

3106.  Same — Burden  of  proof. 

E.    Crimes  of  Husband  Against  Wife 

3107.  Liability  for  wife  beating. 

F.    Criminal  Liability  for  Abandonment  of  Wife  and  Nonsuppobi 

3108.  Elements  of  offense. 

3108(1).  Michigan. 
3108(2).  Neoraska. 

3109.  Liability  of  husband  after  separation  from  wife. 

3109(1).  Kansas. 
3109(2).  Wisconsin. 

3110.  Effect  of  fact  that  wife  has  obtained  necessaries  from  other  sources 

than  husband. 

3111.  Defense  of  departure  of  wife  from  home. 
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Alienation  of  Aitecxions 

i  3112.    Elements  of  cause  of  action. 
3112(1).  Indiana. 
3112(2).  Kentucky. 
3112(3).  Missouri. 

3113.  Necessity  of  showing  pecuniary  loss. 

3114.  Alienation  of  affections  due  to  other  causes  than  defendant's  acts. 

3114(1).  Delaware. 
3114(2).  Kentucky. 
3114(3).  New  York. 
3114(4).  Oregon. 

3115.  Liability  where   other   causes  than   defendant's  acts  contribute  to 

alienation  of  affections. 
3115(1).  Delaware. 
3115(2).  Massachusetts. 
3115(3).  Nebraska. 
3115(4).   Wisconsin. 

3116.  ESffect  of  unhappiness  of  domestic  relations  prior  to  alleged  wrong- 

ful acts  of  defendant. 
3116(1).  Delaware. 
3116(2).  Missouri. 
3116(3).  Wisconsin. 

3117.  Effect  of  willingness  of  spouse  of  plaintiff  to  be  a  party  to  wrongful 

acts  of  defendant. 
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3118(1).  Kentucky. 
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3124(4).  South  Dakota. 

3125.  Sufficiency  of  proof  of  adulterous  disposition. 

3126.  Effect  of  failure  to  prove  adultery. 

3127.  Damages. 

3127(1).  Delaware. 
3127(2).  Indiana. 
3127(3).  Kentucky.     ■ 
3127(4).    Missouri. 

3128.  Mitigation  of  damages. 
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See,  also,  Homestead;  Marriage. 
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A.    RBPRfisENTATioN  OP  One  Spouse  by  Other  in  Relations 
WITH  Third  Persons 

§  3092.     Agency  of  husband  for  wife 
§  3092(1).    Arkansas 

You  are  instructed  that,  if  you  find  from  the  testimony  that  the 
plaintiff's  husband  made  the  application  for  the  policy  sued  on  in 
this  case,  then  she  is  bound  by  the  statements  made  by  her  husband 
as  though  she  had  made  them  herself.^ 
§  3092(2).     Illinois 

You  are  instructed  that  the  rule  of  law  is  that  what  one  does  by 
an  agent  is  the  same  as  if  done  by  himself,  and  if  the  jury  believe, 
from  the  evidence  in  this  suit,  that  J.  H.  S.  was  the  agent  of  his 
wife,  E.  S.,  then  whatever  said  J.  H.  S.  may  have  done  within  the 
scope  of  his  agency,  as  her  agent,  was  the  same  as  if  done  by  her- 
self.« 

§  3093.     When  husband  deemed  agent  of  wife,  so  as  to  charge  her 
with  his  negligence 

You  are  instructed  that  the  obtaining  by  the  husband  of  food  or 
medicine  for  his  wife,  with  her  knowledge  and  approval,  does  not 
of  itself  constitute  such  husband  the  agent  of  the  wife  in  such  sense 
as  to  charge  her  with  his  negligence.  In  order  to  make  him  the 
agent  of  the  wife  in  this  transaction,  she  must  have  fleeted  the 
medicine,  directed  that  he  should  purchase  it,  and  he  must  have  had 
nothing  to  do  in  the  matter,  except  by  her  procurement  and  direc- 
tion. What  he  did  in  this  matter  simply  in  the  discharge  of  his 
duty  as  a  husband  was  not  done  as  the  agent  of  his  wife,  and  his 
negligence  in  his  duties  as  a  husband  are  not  chargeable  to  his 
wife.* 

You  are  instructed  that  the  next  question  for  you  to  determine 
will  be  whether  Mrs. ,  by  herself  or  by  her  agent,  contribut- 
ed by  her  negligence  to  bring  about  the  result;  for  if  she  coritrib- 
uted  by  her  negligence  to  bring  it  about,  then  the  defendant  is  not 
liable.  But  it  is  urged  that  she  is  bound  by  the  act  of  her  husband 
as  her  agent.  Now,  if  he  was  her  agent,  under  the  rules  I  will  give 
you,  then  she  is  bound,  and  such  an  act  would  be  an  act  to  prevent 
recovery  in  this  case.  But  I  say  to  you,  that  a  purchase  for  his 
wife,  made  in  the  discharge  of  his  duty  as  a  husband,  does  not 
constitute  him  the  agent  of  his  wife ;  that  in  order  to  make  the 
husband  the  agent  of  his  wife,  he  must,  by  her  procurement  and 

1  Queen  of  Arkansas  Ins.  Co.  v.  a  Davis  v.  Gnarnieri,  15  N.  E.  .350, 
Dumas,  168  S.  W.  561,  113  Ark.  598.  45  Ohio  St.  470,  15  N.  E.  350,  4  Am. 

2  Smith  V.  Wise,  Stigleman  &  Co.,  58  St.  Eep.  548. 
lU.  141. 
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direction,  and  under  her  authority  and  control,,  have  gone  and 
made  this  purchase ;  and  that  if  he  simply  went  in  the  discharge  of 
his  duty  as  a  husband,  he  was  not  her  agent  in  such  a  way  that  any 
carelessness  of  his  could  be  attributed  to  her.  If  he  was  under  her 
direction  and  control  in  such  a  way  as  to  make  him  her  agent,  then, 
of  course,  his  carelesjsness  is  her  carelessness ;  and  if  he  contribut- 
ed by  his  negligence,  then  the  plaintiff  cannot  recover  here,  for 
the  plaintiff  can  recover  here  because  the  woman  could  have  recov- 
ered if  she  had  lived.* 

§  3094.    Agency  of  wife  for  husband — Liability  of  husband  for 

goods  sold  wife 
§  3094(1).    New  York 

The  jury  are  instructed  that  the  plaintiff  must  prove,  in  order  to 
recover  in  this  action,  that  the  goods  sold  and  delivered  were  nec- 
essary and  suitable  to  the  condition  in  life  of  the  defendant's  wife 
and  that  she  was  not  otherwise  provided  for  by  her  husband.® 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that,  prior  to  the  purchase  of  the  goods  mentioned  |in  the  evidence 
from  plaintiff  by  the  wife  of  defendant,  the  defendant  had  given 
notice  to  plaintiff  not  to  sell  to  his  wife  on  his  account,  you  rnust,  in 
order  to  find  for  plaintiff,  believe  from  the  evidence  either  that  the 
defendant  subsequently  promised  to  pay  for  the  goods  so  purchased, 
or  that  the  articles  furnished  were  necessary  and  suitable  to  the 
wife's  conHition  in  life,  and 'that  she  was  not  otherwise  provided 
for  by  defendant.* 

i  3094(2).     Oregon 

You  are  instructed  that  although  a  husband  supplies  his  wife 
with  articles  necessary  to  her  station  in. life,  he  may  render  him- 
self liable  for  articles  purchased  upon  his  credit,  if  he  clothes  her 
with  an  ostensible  agency  by  an  apparent  authority  to  contract  for 
goods  for  his  credit  by  paying  such  bills  previously  incurred.' 

You  are  instructed  that,  if  notice  not  to  extend  credit  is  relied 
upon  as  a  defense,  defendant  must  prove  that  he  gave  actual  notice 
to  the  plaintiff,  or  its  officers,  not  to  extend  any  further  credit  to 
his  wife.  Notice  to  some  one  who  is  not  in  authority,  and  of  which 
the  plaintiff  has  no  actual  notice,  is  insufficient  to  exonerate  de- 
fendant from  his  liability.    The  burden  of  proof  is  upon  defendant.* 

You  are  instructed  that,  even  though  actual  notice  may  have 

*  Davis  V.  Guamieri,  15  N.  E.  350,  o  Theriott  v.  Bagioli,  22  N   Y    Su- 

45  Ohio  St.  470,  15  N.  E.  350,  4  Am.      per.  Ct.  578. 
St.  Rep.  -AS.  7  Meier  &  Frank  Co.  v.  Mitlehner 

s  Arnold  v.  Allen,  9  Daly  (N.  Y.)       146  P.  796,  75  Or.  381. 
ly^-  «  Meier  &  Frank   Co.  v.  Mitlehner, 

146  P.  796,  75  Or.  331. 
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been  given,  yet,  if  you  find  that,  subsequent  to  said  notice,  defendant 
knew  of  the  purchases  made  by  his  wife,  against  his  will;  and  paid 
for  same,  you  may  find  from  such  facts  that  defendant  ratified  the 
.purchases,  and  is  liable  therefor.  Ratification  may  be  presumed 
from  his  subsequent  conduct,  as,  for  instance,  acquiescence  and  as- 
sent, or  failure  to  complain.* 

B.    Separate  Estate  oe  Wiee 
•Charges  against  estate,  see  post,  §§  3100-3106. 

§  3095.     What  constitutes 

The  court  instructs  the  jury  that,  if  you  believe  and  find  from 
the  evidence  that  all  or  part  of  the  property  in  controversy  was 
purchased  by  plaintiff  with  money  which  was  given  to  her  by  her 
husband,  then  the  same,  together  with  all  income,  increase,  and 
profits  thereof,  together  with  all  other  money  or  property  which  was 
received  from  other  sources  and  which  she  earned  by  her  own 
work,  became  and  continued  her  separate  property;  and  you  are 
further  instructed  that  the  fact  that  the  husband  used  or  cared  for 
any  or  all  of ,  said  property  does  not  prove  that  the  wife  transferred 
same  to  her  husband,  but  the  same  remained  her  separate  prop- 
■erty,  unless  the  jury  find  she  gave  any  interest  in  said  property  to 
her  husband  in  writing.  If  you  find  the  facts  to  be  as  above,  then 
the  law  is  that  plaintiflf  was  the  owner  of  the  jproperty  and  entitled 
to  the  possession  of  the  same.** 

§  3096.     Presumption  that  property  of  wife  acquired  with  means 
furnished  by  husband 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  at  the  time  of  the  acquisition  by  the  plaintiff,  Mrs.  J.  B., 
of  the  property  levied  on  and  sold  under  the  execution  of  defend- 
ant, her  husband,  G.  B.,  was  insolvent,  then  the  presumption  of 
law  is  that  he  furnished  her  with  the  means  to  purchase  or  acquire 
such  property,  and  that  such  property  is  therefore  subject  to  be 
levied  on  for  his  debts  contracted  prior  thereto,  and  that  the  burden 
■of  showing  that  he  did  not  in  fact  furnish  her  with  the  means  to 
acquire  said  property  is  upon  the  plaintiff  to  prove  affirmatively, 
by  a  preponderance  of  evidence,  to  the  satisfaction  of  the  jury,  that 
he  did  not  do  so.** 

§  3097.     Presumption  from  possession  of  husband 

You  are  instructed  that,  when  there  is  a  controversy  as  to  wheth- 
er property  belongs  to  the  husband  or  wife,  the  possession  of  the 

9  Meier  &  Frank  Co.  v.  Mitlehner,  "  Hoge  v.  Turner,  32  S.  E.  291,  96 

146  P.  796,  75  Or.  331.  Va.  624. 

loDoherty  v.  Doherty,   134  S.  W. 
1112,  155  Mo.  App.  481. 
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husband  is  not  adverse  to  the  wife,  and  such  possession  is  not  evi- 
dence of  the  husband's  title.'^* 

§  3098.     Right  of  wife  to  control 

The  jury  are  instructed  that  in a  married  woman  has  the 

same  right  to  own,  control,  and  dispose  of  both  real  and  personal 
property,  as  if  she  were  single,  and  she  is  entitled  to  the  same  pro- 
tection, with  relation  thereto,  as  are  men  or  unmarried  women." 

C.    Community  Property 

§  3099.    Presumptions 

The  jury  are  instructed  that,  when  property  is  deeded  to  either 
husband  or  wife  during  marriage,  such  property  is  presumed  by 
law  to  be  community  property,  and  all  effects  possessed  by  hus- 
band and  wife  at  the  death  of  either  shall  be  regarded  as  community 
effects  or  gains,  unless  the  contrary  be  satisfactorily  proved.^* 

D.      CONTRACTUAI,  LIABILITY  OF  WiFE  TO  ThIRD  PERSONS 

§  3100.     Estoppel  of  wife  to  resist  liability 
See,  also,  post  §  3104(2). 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this 
case  that  plaintiff  loaned  the  money  to  Mrs. on  the  represen- 
tations made  by  her  husband,  in  her  presence,  that  she  desired  the 
money  for  the  purpose  of  making  a  payment  on  a  mortgage  against 
her  own  property,  and  that  plaintiff  relied  on  those  representations 
-^and  I  add  these  words,  "in  good  faith,  supposing  them  to  be 
true" — then  it  is  immaterial  as  to  what  became  afterwards  of  the 
money.  Whether  it  was  applied  for  the  benefit  of  her  separate  es- 
tate or  not,  you  must  find  for  the  plaintiff.^* 

§  3101.     Liability  of  wife  predicated  upon  agency  of  husband 

The  court  instructs  the  jury  that  there  is  no  presumption  of  agen- 
cy from  the  relationship  of  husband  and  wife.  A  husband  may  act 
as  agent  for  his  wife,  but  in  order  to  bind  her  he  must  be  previ- 
ously authorized  to  act,  or  after  his  acts  have  been  done,  she  must 
ratify  them  after  receiving  full  knowledge  thereof;  and  to  estab- 
lish such  agency  the  evidence  must  be  clear,  satisfactory,  and  suffi- 
ciently strong  to  explain  and  remove  the  equivocal  character  in 
which  she  is  placed  by  reason  of  the  relationship  of  husband  and 
wife." 

12  Anglin  v.  Thomas,  37  So.  784, 142  lo  Vosburg  v.  Brown,  78  N  W  886 
Ala.  264.  119  Mich.  697. 

13  Fike    V.  Ott,  107  N.  W.  774,  76  i6  Western  Carolina  Realty  Co    v 
Neb.  439.  Eumbough,  90  S.  B.  931,  172  N    0 

"Wood  r.  Dean  (Tex.  Oiy.  App;)      741, 
155  S.  W.  363. 
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The  court  instructs  the  jury  that  the  allegation:  substantially  is 

this:    That  the  defendants  agreed  with  the  plaintiff  that  if  the 

•^plaintiff  would  secure  a  tenant  for  the  building  described  in  the 

complaint,  who  was  willing  to  take  the  same  for. a  period  of  — 

years  and  pay  the  sum  of  $ ■ —  per  annum  rental  therefor,  they, 

the  defendants,  would  pay  to  the  plaintiffs per  cent,  monthly 

on  the  rental  for  their  services  in  procuring  a  tenant  and  collecting 
the  rent  for  the  building.  The  plaintiffs  alleged  further  that  they 
procured  a  tenant  to  whom  the  lease  was  made  upon  the  terms 
fixed  by  the  defendants,  and  that  they  have  failed  to  pay  to  the 
plaintiffs  the  commissions  due  on  the  rental  value  for  certain 
months,  and  that  they  are  entitled  to  recover  against  these  defend- 
ants the  amount  so  alleged  to  be  due.  These  allegations  are  denied 
by  the  defendants.  They  deny  that  any  contract  was  made  between 
the  defendants  or  either  of  them  and  the  plaintiffs,  and  deny  there-, 
fore  that  any  liability  exists  as  to  them.^' 

The  court  instructs  the  jury  that  the  plaintiffs  are  required  to 
satisfy  you  by  the  greater  weight  of  all  the  evidence  that  such  a 
contract  was  made  by  the  defendant,  or  at  least  by  one  of  the  de-, 
fendants,  in  order  to  entitle  them  to  an  affirmative  answer  to  this 
issue.    If  you  find  from  the  evidence  and  its  great  weight  that  the 

defendants, and  his  wife,  made  the  contract  as  alleged,  your 

answer  to  the  first  issue  will  be  merely  "Yes."  Unless  you  find 
by  the  greater  weight  of  the  evidence  that  the  contract  was  iT^ade 
by  these  defendants,  or  at  least  one  of  them,  you  will  answer  it 
"No."  If  you  find  that  the  contract  was  made  by  one  and  not  by 
the  other,  your  answer  to  the  issue  in  that  event  will  be  "Yes," 
naming  the  defendant  by  whom  you  find  the  contract  to  have  been 
made.^* 

The  court  instructs  the  ji^ry  that  the  plaintiffs  contend  that  the 
defendant  husband  came  to  the  office  of  the  plaintiffs  and,  after 
negotiating  directly  with  one  member  of  the  firm,  entered  into  a 
contract  with  them  to  the  effect  that,  if  the  plaintiffs  would  pro- 
cure a  tenant  or  lessee  for  a  certain  lot  and  building  in  the  city  of 

for  a  stated  period  at  an  agreed  price,  the  defendants  would 

pay  to  the  plaintiffs per  cent,  monthly  on  the  rental  value. 

That  after  this  proposal  was  made  by  said  defendant,  on  behalf 
of  himself  and  his  wife,  the  plaintiffs  procured  a  lessee,  and  the 

property  in  question  was  leased  for  a  period  of  years  at 

the  annual  rental  of  $ ;  that  under  the  terms  of  the  contract 

the  plaintiffs  were  to  receive  monthly per  cent,  on  the  an- 
nual rental  value.    Plaintiffs  contend  that  the  monthly  rental  value 

17  Western  Carolina  Realty  Co.  v.  is  Western  Carolina  Realty  Co.  v. 

Rumbough,  90  S.  E.  931, 172  N.  C.  741.       Rumbougli,  90  S.  B.  931,  172  N.  0.  741. 
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is  $ ,  and  that  the  amount  due  per  month  is  — —^^ —  per  cent. 

of  this  amount,  or  for  each  month;  and  that  for  certain 

months  they  have  not  received  the  amount  diie,  and  they  are  en- 
titled to  recover  the  aggregate  of  the  amount  for  the  months  for 
which  there  is  an  arrearage  of  rent.  The  plaintiffs  further  contend 
that,  at  the  time  the  contract  was  made,  the  defendant  represented 
not  only  himself  for  his  individual  benefit,  but  his  wife  also,  and 
that  he  was  the  agent  of  his  wife  in  making  the  contract,  represent- 
ing not  only  himself,  but  her,  and  that  they  are  entitled  to  recover, 
not  only  against  him,  but  against  his  wife  also.  On  the  other  hand, 
the  defendants  contend  that  there  was  no  liability  on  the  part  of 
either  of  the  defendants,  the  husband  did  not  make  the  alleged 
contract,  that  he  did  not  represent  his  wife,  that  he  had  no  author- 
ity to  represent  her,  and  for  that  reason  they  insist  there  can  be  no 
liability  on  the  part  of  either  one,  and  that  your  answer  to  the  is- 
sue should  be  "No."  " 

The  court  instructs  the  jury  that,  in  passing  upon  these  conten- 
tions you  may  consider  evidence  tending  to  show  whether  or  not 
the  contract  was  in  fact  made  by  the  husband  and  the  plaintifif ;  un- 
less you  find  that  such  contract  wfts  made  by  him  either  in  his  rep- 
resentative capacity,  or  in  his  own  individual  capacity  and  his  rep- 
resentative capacity,  you  will  answer  the  first  issue  "No."  If  you 
find  that  the  contract  was  made  by  him,  you  will  then  consider  evi- 
dence tending  to  show  whether  it  was  made  for  the  benefit  of  his 
wife  as  her  agent,  and  also  for  his  individual  benefit,  and  in  pass- 
ing upon  the  question  as  to  whether  or  not  he  acted  in  the  capac- 
ity of  agent  for  his  wife  you  may  consider  evidence  tending  to  show 
whether  or  not  he  had  this  property  in  his  charge  for  some  time 
preceding  the  date  of  the  alleged  contract;  any  declaration  made 
by  the  feme  defendant  in  regard  to  the  contract,  which  was  in  fact 
made  between  the  defendants  and  the  lessee;  the  length  of  time 
the  defendant  husband  negotiated  in  the  deal  or  trade  concei-ning 
the  property  together  with  the  circumstances  arising  from  the  evi- 
dence, for  the  purpose  of  finding  out  whether  or  not,  if  you  find 
such  contract  was  made,  the  wife  either  previously  appointed  her 
husband  for  the  purpose  of  effecting  such  transaction,  or  whether- 
after  the  transaction  was  effected  she  in  fact  ratified  it  with  full 
knowledge  of  what  had  been  done.** 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  defendant  husband  was  a  duly  authorized  agent  of  his  wife 
for  leasing  the  property,  doing  such  things  as  were  necessary  to 
make  a  valid  and  satisfactory  lease,  and  while  engaged  in  the  scope 

19  Western  Carolina  Realty  Co.  v.  20  Western   Carolina  Realty  Co.  v 

Eumbougli,  90  S.  E.  931,  172  N.  C.  741.       Rumbough,  90  S.  E.  931,  172  N.  O.  741. 
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of  his  agency,  made  a  contract  with  the  plaintiff  realty  company, 
by  the  terms  of  which  the  realty  company  was  to  procure  a  lessee 
and  for  an  agreed  term  at  a  stipulated  rental  price,  and  the  realty 
company  did  in  fact  find  such  lessee  to  whom  the  lease  was  exe- 
cuted and  who  complied  with  the  agreed  terms';  and  if  you  further 
find  that  the  defendant  husband,  on  behalf  of  himself  and  also  on 
behalf  of  his  wife  and  for  the  benefit  of  both,  and  for  the  benefit 

•  of  course  of  each,  contracted  to  pay  the  realty  company  

per  cent,  monthly  on  the  rental  value  as  consideration  of  the  serv- 
ices rendered,  your  answer  to  the  first  issue  will  be  "Yes."  ^^ 

The  court  instructs  the  jury  that,' if  you  find  from  the  evidence 
that  the  defendant  husband  was  the  dyly  authorized  agent  of  his 
wife,  for  the  purpose  of  effecting  a  lease,  you  will  then  find  that  he 
had  general  power  to  do  what  was  usual  and  necessary  to  carry 
on  the  business  intrusted  to  him ;  that  is,  to  do  those  acts  and  make 
those  contracts  usually  done  and  made  by  other  agents  in  the  same 
line  of  business,  under  the  same  circumstances.** 

The  court  instructs  the  jury  that  there  is  no  evidence  that  the 
defendant  wife  made  any  contract  personally  with  the  plaintiffs 
relative  to  the  renting  of  her  property  mentioned  in  the  complaint, 
and  before  the  jury  will  be  authorized  in  finding  that  she  made  such 
contract,  they  must  find  by  the  greater  weight  of  the  evidence,  the 
burden  being  upon  the  plaintiffs,  that  the  husband  was  authorize^ 
by  her  to  make  the  contract  alleged  by  the  plaintiff  or  that  she  rati- 
fied such  contract  with  full  knowledge  of  the  same.** 

§  3102.     Ratification  by  wife  of  husband's  acts 

You  are  instructed  that  a  wife  may  adopt  or  ratify  acts  done  or 
contracts  made  by  her  husband  in  respect  to  her  separate  estate 
without  authority,  and  in  case  of  of  such  ratification  she  is  as  fully 
bound  as  if  her  husband  had  been  her  duly  authorized  agent  in 
the  first  instance;  and  such  ratification  may  be  shown  or  effected 
by  acquiescence  on  the  part  of  the  wife.** 

§  3103.     Liability  of  wife  on  contract  of  husband 

1  will  instruct  you  that,  where  a  man  is  married,  any  con- 
tract which  he  enters  into  involving  a  money  transaction  is  pre- 
sumptively for  the  benefit  of  the  community;  that  is,  presumptive- 
ly for  the  benefit  of  himself  and  his  wife,  and  any  indebtedness  in- 

21  Western  Carolina  Realty   Co.  v.  Eumbough,  90  S.  E.  931,  172  N.  C. 

Kumbough,  90  S.  E.  931,  172  N.  C  741.  741.  .     .     „  , 

2  2  Western  Carolina  Eealty  Co.  v.  2*  Jordan  v.  Delaware  &  A.  Tele- 
Kumbougli,  90  S.  E.  931,  172  N.  O.  741.  graph  &  Telephone  Co.  (Del.)  75  A. 

2  3  Western  Oarolipa  Realty  Co.  v.      1014,  1  Boyce,  107. 
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curred  in  that  way  would  be  prima  facie  an  indebtedness  of  the 
community.  There  is  no  question  of  law  there  because  the  defense 
has  offered  no  evidence  to  show  that  this  is  not  a  community  debt; 
hence,  if  you  find  that  the  contract  was  made  and  the  services  per- 
formed, your  verdict  will  be  for  the  plaintiffs  in  the  sum  of  $ — , 

and  against  both  the  defendants.*'' 

§  3104.     Liability  for  debts  of  husband 
§  3104(1).    Alabama 

The  court  instructs  the  jury  that,  even  though  the  defendant  Mrs. 
did  not  buy  the  stock  of  goods  in ,  and  did  not  au- 
thorize her  husband  or  any  other  person  to  buy  them  for  her,  and 
though  the  debt  was  not  originally  hers,  yet  if  the  stock  of  goods 

so  purchased  was  afterwards  brought  to and  placed  in  the 

business  then  owned  and  being  conducted  by  defendant  Mrs. , 

with  her  knowledge  and  consent,  and  if  she  sold  or  disposed  of 
or  got  the  benefit  thereof,  and  thereafter,  with  knowledge  of  all  the 
facts  and  circumstances  surrounding  the  borrowing  of  the  money 
in  question  and  the  purchase  of  the  goods  therewith,  agreed  to  pay 
plaintiff  the  money  thus  borrowed,  and  executed  the  notes  sued 
on  for  that  purpose,  in  that  event  she  would  be  liable,  and  the  jury 
would  be  authorized  to  find  a  verdict  against  her  and  in  favor  of 
the  plaintiff.** 

§  3104(2).     Missouri 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 

that  Mrs. ,  wife  of ,  gave  money  belonging  to  her  to 

her  husband,  and  permitted  him  to  invest  the  same  in  a  stock  of 
goods,  wares,  and  merchandise,  and  to  hold  himself  out  to  the  pub- 
lic as  the  owner  thereof,  and  to  engage  in  business  as  a  retail  mer- 
chant in  the  city  of in  his  own  name,  and  that  the  said  hus- 
band purchased  goods,  wares,  and  merchandise  as  such  merchant, 
and  afterwards  became  a  bankrupt,  then  the  facts  that  the  money 
invested  in  said  goods  belonged  to  his  wife,,  and  that  she  signed 
the  note  to  the  defendant  bank,  is  no  defense  to  this  suit.*'' 
§  3104(3).    New  IVIexico 

The  court  instructs"  the  jury  that  by  the  laws  of a  married 

woman  is  not  responsible  for  the  debts  of  her  husband,  and,  before 
they  can  find  the  issues  against  the  defendant ,  they  must  find 

25  Peacock  T.  Ratliff,  114  P.  507,  62  goods  had  been  paid  over  to  the  de- 
Wash.  653.  fendant   bank,    which   held   a   claim 

26  Meyrovitz  v.  Levy,  63  So.  963, 184  against  the  husband,  and  the  trustee 
Ala.  293.  in  bankruptcy  of  the  husband  sued  to 

.  2'  Million  V.  Commercial  Bank  of       subject  such  proceeds  to  the  claims  of 
Boonville,  141  S.  W.  453,  159  Mo.  App.       all  the  creditors, 
601.    The  proceeds  of  the  stock  of 
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that  she  was  the  sole,  contractor,  and  that  the  goods  were  sold  to 
her,  and  not  her  husband.** 

§  3105.     Prohibition  against  wife  becoming  surety  for  husband 
§  3105(1).    Alabama 

The  court  charges  the  jury  that,  while  the  wife  may  borrow 
money  on  her  own  account  and  loan  or  give  it  to  her  husbajid,  yet, 
if  the  money  is  borrowed  by  the  wife  from  the  husband's  creditors, 
and  it  is  the  intention  of  the  contracting  parties  at  the  time  that  this 
money  is  to  be  used  to  pay  his  debts,  and  it  is,  in  fact,  so  used, 
such  transaction  is  in  violation  of  our  statute,  and  the  wife's  note 
given  for  money  so  loaned  cannot  be  enforced.** 

§  3105(2).    Georgia 

The  jury  are  instructed  that  a  married  woman  cannot  bind  her- 
self or  her  separate  estate  by  any  contract  of  suretyship.  If  she 
undertakes  such  a  contract,  it  is  void  and  cannot  be  enforced. 
There  is  no  dispute  in  this  case  but  that  this  defendant  is  a  mar- 
ried wornan,  being  her  husband  at  the  time  she  signed  the 

notes  sued  on,  and  there  is  no  dispute  but  that  both  of  them  signed 
on  the  face  of  the  notes  as  joint  makers;  but  under  the  plea  the 
question  you  are  to  decide  in  this  case  is  whether  they  were  joint 
obligors,  or  whether  the  money  was  loaned  for  her  benefit,  or 
whether  it  was  loaned  for  the  benefit  of  her  husband  and  she  sim- 
ply became  surety  for  him.  If  she  did  become  security  for  him, 
she  is  not  liable  on  these  notes.  If  she  did  enter  into  the  contract 
with  him  for  the  money  to  be  used  for  herself,  she  would  be  lia- 
ble. If  she  contracted  with  him  for  the  money  to  be  used  for  their 
joint  benefit,  the  benefit  of  both  of  them,  she  would  be  liable,  and 
hence  it  becomes  purely  a  question  of  fact  whether  she  was  surety 
or  not.'^ 

§  3105(3).     Kentucky 

You  are  instructed  that,  although  the  name  of appears  as 

joint  principal  in  said  note,  yet  if  the  jury  believe  from  the  evi- 
dence that  at  the  time  of  the  execution  of  the  note  sued,  on  she  -yvas 

the  wife  of  the  defendant  ,  and  that  the  money  for  which 

the  note  was  executed  was  borrowed  by  the  said  husband,  and  used 
by  him  in  his  individual  business,  and  no  part  thereof  received  by 
the  said  wife,  or  used  for  her  benefit,  or  by  her  individually,  or  re- 
ceived by  her,  then  in  that  event  she  is  the^  stirety  of  her  husb'and, 
,  and  the  jury  will  so  find.** 

2  8  Holmes  v.  Tyler,  45  P.  1129,  8  N.  ^i  Harden  t.  Harden,  105  S.  E.  869. 

M    613  "^  Black  v.  McOariey's  Ex'r,  104  S. 

2  9  Staples  V.  City  Bank  &  Trust  Co.-  W.  987,  126  Ky.  825. 
70  So.  115,  194  Ala.  687. 
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§  3105(4).    Pennsylvania 

The  jury  are  instructed  that,  the  law  is  that  a  married  woman 
cannot  become  surety.  She  may  create  a  loan  for  herself,  and  do 
what  she  pleases  with  the  money  after  she  borrows  it,  but  she 
cannot  become  surety;  and,  if  a  married  woman  makes  an  agree- 
ment in  which  she  undertakes  to  become  surety,  it  is  Void.  The 
question,  therefore,  in  the  case  is  whether  she  made  an  obligation 

to  pay  $ loaned  to  her,  or  was  to  pay  only  in  the  event  that 

failed  to  pay.** 

§  3105(5).    South  Caralina 

This  is  a  suit  by  the  plaintiff  against  the  defendant,  Mrs. 


to  recover  the  amount  due  upon  a  promissory  note  which  is  set 
out  in  the  complaint.     It  is  conceded  in  the  argument  that  Mrs. 

signed  the  note,  but  it  is  contended  that  she  signed  the  note 

as  surety  to  her  husband.  That  is  the  first  question  for  you  to 
considen  You  Will  remember  that  the  plaintiff  testified  that  he  lent 
the  money  to  the  defendant  herself.  On  the  other  hand,  the  de- 
fendant testified  that  she  signed  the  note  as  surety  to  her  husband. 
If  she  did  negotiate  the  loan,  and  signed  the  note  as  principal,,  she 
would  be  liable.  If  she  did  not  sign  it  as  principal,  but  as  surety 
to  her  husband,  she  would  not  be  liable,  under  the  sta.tute  law  of 
this  state.  If  you  find  that  she  signed  it  as  surety,  you  need  not  go 
any  further.    She  could  not  be  liable.** 

§  3106.     Same — Burden  of  proof 

The  court  charges  the  jury  that  the  burden  is  upon  the  defendant 

Mrs.  — '■ to  prove  that  she  signed  the  notes  sued  on  in  this 

case,  as  the  surety  of  her  husband  and  codefendant,  ,  and 

unless  you  are  reasonably  convinced  from  all  the  evidence  in  this 
case  that  she  has  borne  that  butden,  your  verdict  will  be  for  the 
plaintiff.** 

E.     Crimes  of  Husband  Against  Wife 

§  3107.    Liability  for  wife  beating 

Communication  of  disease  as  constituting  assault  on  wife,  see  ante,  §  853. 
The  court  instructs  the  jury  that  the  object  of  the  statute  is  to 

prevent  a  man,  living  with  a  woman  in  the  relation  of  husband  and 

wife,  and  supposed  to  be  his  wife,  from  assaiilting,  striking,  and 

beating  her.** 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 

that  a  marriage  was  solemnized  between  the  accused  and  the  prose- 
as  Class  &  Nachod  Brewing  Co.  v.  ss  Meyrovitz  v.  Levy,  63  SO    963 

Eago,  87  A.  704,  240  Pa.  470.  1&4  Ala.  293.  ' 

84  Jacobs  v.  Gilreath,  22  S.  E.  757,  so  state  v.  Collins  (Del.)  99  A    87 

45  S.  C.  46.     ■  6  Boyce,  260, 
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cuting  witness,  and  that  they  lived  and  cohabited  together  as  hus- 
band  and  wife,  holding  themselves  out  as  such  to  their  relatives 
friends  and  neighbors,  then  the  court  instructs  you  that  they  were 
and  are  husband  and  wife  within  the  legislative  intendment  and 
purpose  of  the  statute,  though  there  was,  at  the  time  of  the  alleged 
assault,  a  pre-existing  marriage  between  the  accused  and  anothei 
woman.*' 

The  court  instructs  the  jury  that  if  you  find  that  the  accused  did 
enter  into  matrimonial  relations  with  the  prosecuting  witness,  and 
that  he  did  assault,  strike  and  beat  her  as  charged  in  the  indictment, 
then  your  verdict  should  be  guilty;  for  whether  he  was,  or  was 
not,  prior  thereto  married  to  another  woman,  or  whether  the  latter 
marriage  had  been  dissolved,  is  immaterial.  If,  however,  you  find 
that  the  marriage  relation  did  not  exist  between  the  parties  here, 
or,  if  it  did,  that  the  alleged  assault  was  not  made,  your  verdict 
should  be  not  guilty.** 

F.    Criminal  Liability  for  Abandonment  oif  Wife  and  Non- 
support 

§  3108.     Elements  of  offense 
§  3108(f).    Michigan 

The  court  instructs  the  jury  that  before  the  husband  can  be  con- 
victed of  this  offense  you  must  be  satisfied  beyond  a  reasonable 
doubt,  that  is,  a  moral  certainty,  that  he  not  only  refused  to  pro- 
vide necessary  and  proper  shelter,  food,  care,  and  clothing  for  his 
wife  and  child,  but  that  he  willfully  and  unlawfully  deserted  and 
abandoned  them.  This  means  more  than  going  away;  more  than, 
mere  separation.  It  means  in  this  case,  that  is,  abandonment  and 
desertion  under  this  statute  means,  to"be  separate  from  wrongfully, 
without  intention  of  again  resuming  the  marital  relation.  The 
oflfense  charged  in  the  information  consists  of  two  elements :  First, 
an  act  qf  desertion  and  abandonment ;  second,  the  following  up  of 
such  an  act  of  desertion  and  abandonment  by  failure  to  provide  the 
necessary  and  proper  shelter  and  food.  In  this  case,  to  convict, 
you  must  find  an  act  of  desertion  and  abandonment  of  the  wife  and 
child,  plus  a  refusal  or  neglect  to  provide  for  them.** 

§  3f08(2).    Nebraska 

You  are  instructed  that  abandonment,  under  the  statutes  upon 
which  this  prosecution  is  based,  is  an  actual,  willful  desertion,  fol- 
lowed by  a  willful  neglect  or  refusal  to  contribute  to  the  support  of 
the  wife,  and  there  can  be  no  conviction,  even  if  there  is  an  aban- 

!  37  state  V.  Collins  (Del.)  99  A.  87,  6  3 »  People  v.   Schelske,  153  N.   W. 

Boyce,  260.  781, 187  Mich.  497. 

3  8  state  v.  Collins  (Del.)  99  A.  87, 
6  Boyce,  260. 
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doriment  as  above  defined  without  good  cause,  unless  such  actual, 
willful  desertion  is  followed  by  a  willful  neglect  and  refusal  to  con- 
tribute to  such  wife's  support  without  good  cause.  The  state 
must  prove  these  several  facts  beyond  a  reasonable  doubt,  and,' in 
addition  to  this  proof,  must  prove,  beyond  a  reasonable  doubt,  that 
at  or  about  the  time  alleged  the  defendant  was  possessed  of  money, 
property,  or  other  means  available  for  the  maintenance  and  support 
of  such  wife,  or  had  at  least  the  earning  capacity  and  the  oppo'r- 
tunity  to  work  at  the  times  alleged  and  at  the  times  alleged  refused, 
without  good  cause  to  maintain  and  support  such  wife.** 

You  are  instructed  that  primarily  it  is  the  duty  of  the  husband 
to  provide  reasonable  support  for  his  wife,  and  that  any  willful 
failure  and  refusal  without  good  cause  so  to  do  constitutes  a  breach 
of  his  duty  in  that  regard,  and  if  he  also  has  abandoned  his  wife, 
without  good  cause,  then  he  has  committed  a  desertion  as  that  term 
is  used  in  the  statutes  and  as  set  out  in  the  first  paragraph  of 
these  instructions.  The  expression  "without  good  cause"  does  not 
mean  that  the  husband  can  abandon  his  wife  or  neglect  or  refuse 
to  provide  for  her,  for  some  trivial  reason;  before  the  law  justifies 
him  in  so  doing,  he  must  have  some  substantial  reason  or  cause 
which  would  cause  or  justify  the  ordinary  person  to  neglect  one  of 
his  most  important  duties." 

§  3109.    Liability  of  husband  after  separation  from  wife 
§  3109(1).    Kansas 

The  jury  are  instructed  that  the  chief  object  of  the  law  is  to  com- 
pel the  husband,  when  able,  to  support  his  family,  and  if  the  hus- 
band separates  from  his  wife,  leaving  her  in  destitute  or  neces- 
sitous circumstances,  it  is  his"'duty  to  provide  for  her  where  she  is 
left,  unless  some  reason  be  shown  why  she  should  follow  him  else- 
where.** 

§  3109(2).     Wisconsin 

The  court  instructs  the  jury  that  a  husband  is  not  absolved  from 
his  liability  to  support  his  wife  from  the  mere  fact  that  she  is  living 
separate  from  him,  if  she  is  living  apart  from  him  by  his  procure- 
ment, or  with  his  consent,  or  in  accordance  with  his  request  or 
wishes  or  otherwise  without  being  herself  at  fault.  The  obliga- 
tion and  duty  to  support. still  rests  upon  him.  And  if  a  wife,  being 
thus  apart  from  her  husband,  becomes  destitute,  and  her  husband, 
being  aware  of  her  destitute  condition,  willfully  remains  away  from 
her,  leaving  her  in  such  condition,  this  is  an  abandonment  by  the 

*i>  Graham  v.  State,  1.34  N.  W.  249,  *2  State  v.  Waller,  186  P    ''IS    90 

90  Neb.  658.  Kan.  829,  49  L.  K.  A.  (N.    S.)  588 

41  Graham  v.  State,  1.34  N.  W.  249, 
90  Neb.  658. 
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husband  within  the  meaning  of  the  law,  if  the  husband  has  means 
or  ability  to  provide  a  home.** 

§  3110.  EfFect  of  fact  that  wife  has  obtained  necessaries  from 
other  sources  than  husband 
The  jury  are  instructed  that  the  word  "necessitous"  means  needy, 
needing  the  necessaries  of  life,  and  if  you  find  that  the  defendant, 
without  just  cause,  did  neglect  to  provide  for  the  support  of  his 
wife  and  child,  or  either  of  them,  and  that  at  the  time  of  any  of 

said  neglect  within  years  next  prior  to  ,  they  were 

in  necessitous  circumstances,  as  herein  defined,  then  the  fact,  if  it  be 
a  fact,  found  from  the  evidence  that  they  were  furnished  the  neces- 
sities of  life  by  relatives,  or  that  the  wife  aided  in  furnishing  her- 
self with  the  necessaries  of  life  by  her  own  physical  labor  away 
from  her  home,  would  not  change  the  liability  of  the  defendant  for 
neglecting  to  provide  for  said  wife  and  child,  or  either  of  them.** 

§  3111.     Defense  of  departure  of  wife  from  home 

The  court  instructs  the  jury  that  you  should  carefully  consider 
all  the  evidence  and  circumstances  surrounding  this  accused  and  his 
wife  generally,  and  decide  whether  the  departure  of  the  wife  from 
the  home  was  due  to  her  sole  fault,  or  due  to  the  fault  of  the  ac- 
cused. If  you  believe  from  the  evidence  that  the  wife  of  the  accused 
left  him  without  just  cause,  as  I  have  defined  just  cause  for  you, 
then  you  should  find  the  accused  not  guilty.  If  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  this  accused  has  unlaw- 
fully neglected  or  refused  to  support  his  wife,  then  you  should  find 
him  guilty.  You  should  carefully  consider  all  of  the  evidence  be- 
fore you,  and  decide  whether  the  wife  left  the  home  of  the  accused 
for  justifiable  reasons,  as  defined  to  you,  or  whether  she  left  with- 
out justifiable  cause,  and  for  some  reason  which  does  not  appear 
here.*s 

G.    Alienation  of  Affections 

§  3112.     Elements  of  cause  of  action 
§  3112(1)-    Indiana 

The  jury  ajre  instructed  that,  to  entitle  the  plaintiff  to  recover, 
he  must  prove  by  a  fair  preponderance  of  all  the  evidence  that 

was  his  wife  and  that,  while  she  was  his  wife,  the  defendant 

debauched  and  seduced  her,  as  averred  in  the  complaint.  If  the 
jury  find  from  a  fair  preponderance  of  the  evidence  that  the  de- 
fendant did  debauch  or  seduce  the  plaintiff's  wife,  and  the  plain- 

43  Spencer  v.  State,  112  N.  W.  462,  **  State  v.  Waller,  136  P.  215,  90 

132  Wis.  509,  122  Am.  St.  Rep.  989,  13       Kan.  829,  49  L.  R.  A.  (N.  S.)  588. 
Alin.  Cas.  969.  *^  State  v.  Newman,  98  A.  346,   91 

Conn.  6,  3  A.  L.  R.  103. 
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tiff  has  sustained  any  damag^e  thereby,  and  such  things  were  done 
wi-thout  the  connivance  or  collusion  of  the  plaintiff,  then  the  plain- 
tiff would  be  entitled  to  recover,  and  the  amount  of  such  recovery 
will  be  the  amount  of  damages  shown  by  the  evidence,  if  any  is 
shown,  to  which  you  may  add  such  reasonable  amount  for  exempla- 
ry damages  as  you  think  the  evidence  justifies ;  but  such  seduction 
rhust  have  been  within  years  before ,  unless  defend- 
ant concealed  the  same  from  the  knowledge  of  plaintiff  by  some 
affirmative  act.** 

§3112(2).    Kentucky 

You  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  the  defendant  and  ,  or  either  of  them,  wrong- 
fully and  maliciously,  and  for  the  purpose  of  alienating  the  affec- 
tions of  plaintiff's  wife  from  him,  made  statements  to  the  plaintiff's 
wife  or  talked  to  her  or  so  acted  towards  her  and  the  plaintiff  as 
to  poison  her  mind  against  the  plaintiff,  and  cause  the  plaintiff's 
wife  to  abandon  him,  and  that  the  affections  of  the  plaintiff's  wife 
were  thereby  alienated  from  him,  and  that  he  thereby  lost  the  com- 
fort of  his  wife's  society,  the  jury  should  find  for  the  plaintiff 
against  both  the  defendants,  if  they  believe  from  the  evidence  that 
both  did  the  things  mentioned  in  this  instruction  wrongfully  and 
maliciously  and  with  the  ^purpose  mentioned  in  this  instruction, 
or,  if  they  believe  from  the  evidence  that  only  one  of  the  defendants 
did  the  things  mentioned  in  this  instruction  wrongfully  and  ma- 
liciously and  with  the  purpose  above  indicated,  the  jury  should  find 
for  the  plaintiff  only  against  that  defendant." 

You  are  instructed  that,  unless  the  jury  believe  from  the  evidence 

that  the  defendants,  -. and ,  or  one  of  them,  wrongfully 

and  maliciously,  and  for  the  purpose  of  alienating  the  affections  of 
the  plaintiff's  wife  from  him,  made  statements  to  her  or  talked  to  her 
or  so  acted  toward  her  and'  the  plaintiff  as  to  poison  her  mind 
against  her  husband,  and  cause  her  to  abandon  him,  and  that  the 
affections  of  the  plaintiff's  wife  were  thereby  alienated  from  him, 
the  jury  should  find  for  the  defendants.** 

§  3112(3).    Missouri 

You  are  instructed  that  a  wife  is  entitled  to  the  society,  compan- 
ionship, comfort,  protection,  and  aid  of  her  husband.  The  law  gives 
her  a  right  of  action  against  any  person  who  willfully  and  mali- 
ciously entices,  persuades,  induces,  or  influences  her  husband  to 
separate  from  her  or  remain  apart  from  her.  Therefore,  if  you  shall 
believe  from  the  evidence  that  the  defendants  willfully  and  mali- 

*»  Wales  V.  Miner,  89  Ind.  118.  *8  Hostetter  v.   Green    150  S    w 

«THostetter  v.  Green,    150  S.  W.      652,  150  Ky.  551  '  '    **• 

652,  150  Ky.  551. 
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ciously  acted  in  concert  or  co-operated  together  with  the  purpose 
and  intent  to  cause  the  separation  of  the  plaintiff's  husband  from 
her,  and  cause  him  to  remain  from  her,  and  that  they  did  thereby 
accomplish  such  purpose  and  intent,  then  your  verdict  will  be  in. 
favor  of  the  plaintiff.*® 

You  are  instructed  that  the  term  "willfully,"  as  used  in  the  in- 
structions, means  intentionally,  not  accidentally ;  and  the  term 
"maliciously,"  as  used  in  the  instructions,  means  wrongful'  and  in- 
tentional and  without  just  cause  or  excuse."* 

You  are  instructed  that,  before  you  can  find  the  issues  for  plain- 
tiff against  defendant,  you  must  believe  and  find  from  the  evidence 
that  she  intentionally  influenced  the  husband  of  the  plaintiff  to  with- 
draw his  affections  from  plaintiff  and  desert  her.  It  is  not  enough 
for  plaintiff  to  show  merely  that  defendant  was  friendly  with  the 
husband  of  plaintiff,  knowing  at  the  time  that  he  and  the  plaintiff 
were  having  discord  in  their  marital  relations,  nor  is  it  sufficient 
that  you  should  believe  merely  that  defendant's,  conduct  in  her  as- 
sociation with  plaintiff's  husbknd  amounted  to  impropriety,  or  was 
even  of  a  scandalous  nature,  but  before  you  can  find  for  plaintiff, 
it  must  be  shown  by  the  evidence  that  defendant's  ccwiduct,  in  her 
association  with  the  husband  of  plaintiff,  was  improper  and  wrong- 
ful, andj  further,  that  defendant  intended  by  such  conduct  to  cause 
plaintiff's  husband  to  withdraw  his  affections  from  her  or  desert 
her,  and, , in  addition  to  this,  it  must  be  shown  by  the  evidence  that 

such  conduct  on  the  part  of  defendant  — '■ did  in  fact  cause  the 

husband  of  plaintiff  to  withdraw  his  affections  from  plaintiff  or  de- 
sert her.  If  plaintiff  has  failed  to  prove  any  one  of  these  alleged 
facts  by  the  greater  weight  of  the  evidence,  it  will  be  your  duty  ta 
find  the  issues  for  defendant.*^ 

The  court  instructs  the  jury  that  should  you  believe  and  find! 
from  the  evidence  that  the  defendant  wrongfully  and  maliciously 
induced  and  influenced  plaintiff's  husband  to  leave  and  abandon 
her,  and  to  live  separate  and  apart  from  her,  and  that  plaintiff's 
said  husband,  being  so  wrongfully  and  maliciously  induced  and  in- 
fluenced by  the  defendant,  did  by  reason  thereof  on  or  about  the- 

day  of  ,  leave  and  abandon  plaintiff,  and,  has  since 

said  date  lived  separate  and  apart  from  the  plaintiff,  by  reason  of 
the  said  wrongful  and  malicious  inducement,  and  influence  of  the- 
defendant,  then  your  verdict  will  be  for  the  plaintiff."* 

The  jury  are  instructed  that  a  wife  is  entitled  to  the  society,  com- 
panionship, comfort,  protection,  and  aid  of  her  husband.    The  law 

49  Wagner  v.  Wagner  (App.)  215  S.  "i  Claxton  v.  Pool,  167  S.  W.  623„ 

W.  784.  182  Mo.  App.  13. 

BO  Wagner  v.  Wagner  (App.)  215  S.  ^2  Cornelius  v.  Cornelius,  135  S.  W> 
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gives  her  a  right  of  action  against  any  person  who  willfully  and 
maliciously  entices,  persuades,  induces,  or  influences  her  husband 
to  separate  or  remain  apart  from  her.  Therefore,  if  you  shall  be- 
lieve from  the  evidence  that  the  defendants  willfully  and  maliciously 
acted  in  concert  or  co-operated  together  with  the  purpose  and  intent 
to  cause  the  separation  of  the  plaintiff's  husband  from  her,  and  to 
cause  him  to  remain  apart  from  her,  and  that  they  did  thereby  ac- 
complish such  purpose  and  intent,  then  your  verdict  shall  be  in 
favor  of  the  plaintiff,  and  you  should  assess  her  damages  at  such 
sum  as  you  may  believe  from  the  eviderice  will  reasonably  compen- 
sate her  for  the  deprivation  and  loss  of  her  husband's  society,  com- 
fort, companionship,  protection,  and  aid ;    but  your  verdict  should 

not  exceed  the  sum  of  $ .** 

You  are  instructed  that,  in  order  to  entitle  plaintiff  to  maintain 
this  action,  it  is  not  necessary  that  he  should  prove  by  his  evidence 
in  the  cause  that  the  defendant  directly  requested  plaintiff's  wife 
to  leave  him,  or  remain  apart  from  him,  or  to  institute  a  suit  for 
divorce  against  him;  but  if  the  jury  believe  from  the  evidence  in 
the  case  that  the  defendant  was  intentionally  guilty  of  such  conduct 
as  was  calculated  to  prejudice  plaintiff's  wife  against  him,  and  to 
alienate  her  from  him,  and  to  induce  her  to  leave  him,  to  remain 
apart  from  him,  and  that  such  effect  was  intended  to  be  produced 
by  the  defendant,  and  was  actually  produced  by  his  conduct,  then 
the  jury,  should  find  for  plaintiff.®* 

§  3113.     Necessity  of  showing  pecuniary  loss 

The  court  instructs  the  jury  that  the  basis  of  the  action  is  the 
loss  of  conjugal  fellowship,  society  and  aid  of  the  husband.  The 
actionable  consequences  of  the  injury  of  the  wrong,  whenever 
committed,  is  the  loss  of  consortium,  and  the  alienation  of  affec- 
tions is  a  matter  of  aggravation.  And  it  is  not  essential,  therefore, 
to  the  maintenance  of  the  action  that  there  should  be  any  loss  of 
the  husband's  services,  or  any  pecuniary  loss  whatever.^** 

§  3114.    Alienation  of  affections  due  to  other  causes  than  defend- 
ant's acts 
§  3114(1).     Delaware 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  plaintiff's  husband  ahenated  his  affections  from  plaintiff  with- 
out the  influence  of  the  alleged  misconduct  and  interference  on 
the  part  of  the  defendant,  or  that  the  alienation  of  his  affections 

53  Nichols  V.  Nichols,  48  S.  W.  WT,  os  Lupton  v.  Underwood  (Del)  85 

147  Mo.  387.  A.  9C5,  3  Boyce,  519. 

»*  Hartpence  v.  Rodgers,  45  S.  W. 
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was  the  result  of  some  other  cause,  over  which  the  defendant  did 
not  exercise  an  effective  influence,  your  verdict  should  be  for  the 
defendant.®* 

§  3114(2).    Kentucky 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  himself  by  his  own  misconduct  brought  about 
the  trouble  between  him  and  his  wife,  or  that  she  of  her  own  ac- 
cord left  hifn,  and  was  not  induced  so  to  do  by  the  defendants 
wrongfully  and  maliciously  as  set  out  in  the  foregoing  instructions, 
you  should  find  for  the  defendants." 

You  are  instructed  that,  although  you  may  believe  from  the 
evidence  that  plaintiff's  husband  transferred  his  affections  from 
plaintiff  to  defendant,  yet  if  you  further  believe  plaintiff's  husband 
alienated  his  own  affections  from  plaintiff  without  any  intentional 
misconduct  on  the  part  of  defendant,  or  that  such  alienation  was 
occasioned  by  some  other  cause  over  which  defendant  had  no  con- 
trol, or  exercised  no  intentional  direction  or  influence,  then  you 
will  find  for  the  defendant.®* 

§  3114(3).     New  York 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that, 
at  the  time  of  the  abandonment,  the  plaintiff's  husband  had  no  af- 
fection for  her,  or  that  it  had  been  previously  alienated  by  other 
causes  than  the  acts  of  defendant,  then  and  in  that  case  the  plain- 
tiff is  not  entitled  to  recover.®" 

§  3114(4).    Oregon 

You  are  instructed  that  there  is  no  ground  for  an  action  of  this 
character  where  a  spouse  voluntarily  gives  his  or  her  affections  to 
another;  the  latter  doing  nothing  wrongful  to  win  such  affec- 
tions.*" 

You  are  instructed  that,  to  support  an  action  for  alienating  a 
wife's  affections,  it  must  be  established  that  the  defendant  is  the 
enticer.  Mere  proof  of  abandonment  and  that  the  wife  maintains 
improper  relations  with  the  defendant  is  not  sufficient  to  bring  in 
a  verdict  for  damages." 

5«  Lupton  V.  TJnderwood,  85  A.  965,  ss  Servis  v.  Servis,  65  N.  B.  270, 172 

,3  Boyce,  519.  N.  Y.  438. 

6  7  Hostetter  v.   Green,  150  S.   W.  e»  Pugsley  v.  Smyth,  194  P.  686,  98 

652,  150  Ky.  551.  Or.  448. 
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§  3115.     Liability  where  other  causes  than  defendant's  acts  con- 
tribute to  alienation  of  affections 

§  3115(1).    Delaware 

The  court  instructs  the  jury  that  the  issue  which  you  are  called 
upon  to  decide  is  not  whether  the  plaintiff  was  justified  in  leav- 
ing her  husband  but  whether  the  defendant  was  the  cause  of  the 
alienation  and  loss  of  consortium.  It  must  appear  by  a  prepon- 
derance of  the  evidence  that  the  alienation  and  loss  of  consortium 
were  wrongfully,  unjustly  and  effectively  caused  by  the  defendant 
by  the  means  and  as  charged  in  the  plaintiff's  declaration  in  order 
to  warrant  a  verdict  for  the  plaintiff.  It  is  not  necessary  to  entitle 
the  plaintiff  to  a  recovery  that  it  should  appear  that  the  defend- 
ant's conduct  was  the  sole  cause  thereof.  It  is  sufficient  if  the  de- 
fendant's conduct  was  the  controlling  cause.*^ 

§  3115(2).    Massachusetts 

The  jury  are  instructed  that  if  the  conduct  of  the  defendant  was 
the  controlling  cause  which  induced  the  wife  to  leave  her  hus- 
band, and  if  the  jury  are  satisfied  that  but  for  that  cause. she  would 
not  have  left  him,  the  plaintiff  can  recover,  although  there  might 
have  been  other  causes  contributing  to  the  same  result.** 

§  3115(3).     Nebraska 

Rath  V.  Rath,  89  N.  W.  612,  2  Neb.  (Unof.)  600.  To  same  ef- 
fect, see  Hadley  v.  Heywood,  121  Mass.  236,  in  §  3115(2). 

§  3115(4).    Wisoonsin 

The  court  instructs  the  jury  that  it  is  not  necessary,  in  order  to 
confer  a  right  of  action,  that  the  defendant's  coilduct  be  the  sole 
cause  of  the  alienation  or  separation.  It  is  sufficient  if  the  con- 
duct of  the  defendant  was  the  controlling  cause.** 

§  3116.    Effect  of  unhappinesss  of  domestic  relations  prior  to  al- 
leged wrongful  acts  of  defendcint 
§  3116(1).    Delaware 

The  court  instructs  the  jury  that,  if  the  defendant's  conduct  was 
effective  in  causing  the  injury  complained  of,  any  unhappiness  or 
even  separation  between  the  plaintiff  and  her  husband,  not  caused 
by  the  defendant,  would  not  justify  or  excuse  the  defendant  for  any 
unlawful  interference  between  the  plaintiff  and  her  husband;  for 
even  if  it  should  appear  that  the  husband  had  little  or  no  affection ' 
for  his  wife,  another  person  has  no  right  to  interfere  to  cut  off  all 
chance  of  its  springing  up  in  the  future.    If  the  alleged  conduct  of 

82  Lupton  v.  Underwood,  85  A.  965,  «*  Baird  v.  Carle,  147  N.  W    834 

3  Boyce,  519.  157  Wis.  565. 

« 8  Hadley  v.  Heywood,  121  Mass. 
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the  defendant  was  not  the  controlling  cause  of  the  alienation,  the 
plaintiff  cannot  recover.** 

§  3116(2).    Missouri 

The  court  instructs  the  jury  that  in  order  to  maintain  this  ac- 
tion, it  is  not  necessary  that  plaintiff  prove  by  the  evidence  that 
she  had  at  any  time  the  love  and  aifection  of  her  husband.  That 
under  the  law  a  stranger  has  no  right  to  voluntarily  and  unasked 
interfere  with  and  disturb  the  concord  and  unity' of  the  domestic 
relation  or  to  interfere  and  cut  off  any  chance  or  possibility  of  a  fu- 
ture affection  springing  up, between  two  spouses.  That  the  plain- 
tiff had  the  right  to  seek  the  comfort,  companionship,  protection, 
and  aid  of  her  husband  without  the  interference  of  any  outside 
person;  and,  although  the  jury  may  believe  from  the  evidence  in 
this  cause  that  the  home  life  of  plaintiff  and  her  husband  was 
unpleasant,  nevertheless  this  would  not  justify  defendant  in  vol- 
untarily intermeddling  with  plaintiff's  domestic'  affairs,  if  she 
■did  so  intermeddle,  and  if  the  jury  believe  from  the  evidence  that 
plaintiff's  husband  still  would  have  lived  and  remained  with  her 
if  it  had  not  been,  for  the  wrongful  acts,  conduct,  and  influence 
•of  defendant,  if  any,  and  that  he  was  induced  to  separate  and 
remain  apart  from  plaintiff  by  the  intentional  wrongful  acts,  con- 
duct, and  influence  of  defendant,  and  that  said  acts,  conduct,  and 
influence  were  naturally  calculated  to  cause  such  separation,  then 
your  verdict  will  be  for  plaintiff  and  against  defendant.** 

I  3116(3).    Wisconsin  , 

The  court  instructs  the  jury  thati  evidence  tending  to  show  in- 
difference or  cruelty  of  the  husband  to  his  wife  prior  to  the  aliena- 
tion and  of  the  unhappiness  of  their  domestic  relations  only  goes 
to  the  mitigation  of  damages,  and  not  to  a  justification  of  the  will- 
ful acts,  if  you  find  there  is  a  malicious  act  of  the  defendant  in 
•causing  the  separation,  if  you  find  he  did  cause  it.®' 

§  3117,     Effect  of  willingness  of  spouse  of  plaintiff  to  be  a  party 
to  wrongful  acts  of  defendant 

You  are  instructed  that  it  makes  no  difference  in  this  case  as  to 
plaintiff's  right  of  action,  whether  Mrs.  was  willing  to  ac- 
cept presents,  or  receive  attentions,  or  have  sexual  intercourse 
with  the  defendant  or  not.  If  you  find  the  defendant  guilty  under 
either  count  in  this  declaration ,  and  the  instructions  I  have  given 
you,  her  willingness  to  contribute  to  such  wrongs  would  not  re- 
lieve defendant  from  liability.    However,  this  testimony  is  for  your 

88  Lupton  V.  Underwood,  85  A.  965,  ?'  Baird  v.  Carle,  147  N.  W.   834, 

-3  Boyce,  519.  157  Wis.  56Si 
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consideration  in  determining  the  amount  of  damages,   if  you  come 
to  that  question.** 

§  3118.     Liability  of  parents  of  spouse  of  plaintiff 

§  3li8(l)-    Kentucky 

The  jury  are  further  instructed  that  the  defendants,  being  the 
parents  of  the  plaintiff's  wife,  had  the  right  to  receive  their  daugh- 
ter into  their  home  and  to  harbor  her  there ;  also,  the  right  to  coun- 
sel and  advise  her  regarding  her  relations  with  the  plaintiff,  in  good 
faith  on  reasonable  grounds,  and  in  the  honest  desire  to  promote 
her  welfare  and  happiness,  and  they  are  not  responsible  for  doing 
any  of  these  things,  unless  they  acted,  not  in  good  faith  a's  above 
defined,  but  wrongfully  and  maliciously,  with  a  view  to  separate 
her  from  her  husband.  Reasonable  grounds  are  such  as  a  person 
of  ordinary  prudence  would  act  on.®® 

§  3118(2).     Missouri 

The  jury  are  instructed  that  the  law  does  not  justify  pr  excuse 
parents  in  willfully  and  maliciously  interfering  in  the  domestic^  af- 
fairs of  their  married  children.  Therefore,  although  you  may  be- 
lieve from  the  evidence  that  the  defendants  are  the  parents  of 
plaintiff's  husband,  still  if  you  shall  further  believe  from  the  evi- 
dence that  they  are  guilty  of  procuring  or  bringing  about  the  sep- 
aration of  plaintiff's  husband  from  her,  and  causing  him  to  remain 
apart  from  her,  as  in  the  foregoing  instruction  stated,  your  verdict 
should  be  in  favor  of  the  plaintiff."* 

§  3119.     Liability  of  defendant  for  acts  making  it  unpleasant  for 
plaintiff  to  live  at  home  provided  by  husband 

The  court  instructs  you  that  it  is  the  duty  of  a  husband  to  |)ro- 
vide  a  home  for  his  wife,  such  as  she  can  live  in ;  and  if  you  be- 
lieve from  the  evidence  in  this  case  that  the  husband  of  plaintiff 
provided  no  other  house  for  his  wife  (this  plaintiff)  than  that  of  his 
parents,  and  that  his  parents  (these  defendants)  made  life  intol- 
erable and  unbearable  for  her  at  their  said  home,  she  had  a  right 
to  refuse  to  live  at  his  parents'  house  so  made  intolerable  and 
unbearable  for  her  by  them,  if  they  did  so,  and  by  so  doing  she 
did  not  forfeit  her  right  to  support  and  maintenance  by  her"  hus- 
band ;  but  the  mere  fact  that  she  found  it  intolerable  to  live  in  de- 
fendants' home,  and  felt  it  necessary  to  live  elsewhere,  and  in  doino- 
so  left  her  husband,  would  not  make  defendants  liable  to  damages', 
but  they  would  only  be  liable  upon  their  causing  the  husband  not 

6  8  KnickerbocHer  v.  Worthing,  .101  'o  Nichols  -v.  Nichols,  48  S   VV  947 

N.  W.  540,  138  Mich.  224.  147  Mo.  387  vv.  jii, 

«»  Hostetter  v.  Green,  150  S.  W.  652, 
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to  live  with  plaintiff  as  her  husband  and  as  instructed  in  instruc- 
tion number  .'^ 

§  3120.     Presumptions 
§  3120(1).    Delaware 

The  court  instructs  the  jury  that,  in  the  consideration  of  this 
case,  you  may  assume  that  the  plaintiff's  husband,  who  lived  and 
cohabited  with  his  wife  from  their  marriage  to  the  time  of  their 
separation,  had,  during  that  time,  an  affection  for  his  wife,  unless 
you  find  testimony  rebutting  the  presumption.'* 

§  3120(2).    Kansas 

You  are  instructed  that,  in  the  absence  of  evidence,  the  motives 
of  a  person  in  the  doing  of  any  proper  or  lawful  act  are  presumed 
to  be  good ;  and,  when  the  motive  with  which  an  act  is  done,  is  the 
subject  of  inquiry,  in  determining  what  such  motive  was  the  jury 
have  the  right  to  consider  the  nature  and  character  of  the  act,  the 
manner  in  which,  and  the  circumstances  tinder  which,  it  was  done; 
and  all  the  evidence  in  the  case  touching  upon  the  question  of 
motive.''® 

§  3121.     Matters^  considered  in  determining  issues  , 

You  are  instructed  that  the  gist  and  substance  of  the  claims  of 
the  plaintiff  are  that,  by  means  of  the  wrongful  acts  and,  coiiduct 
of  the  defendant  alleged  in  the  petition,  the  defendant  knowingly 
and  intentionally  alienated  the  affections  of  plaintiff's,  wife  from 
him  and  caused  her  to  separate  from  him.  In  determining  wheth- 
er these  claims  are  true,  you  should  consider  all  the  evidence  in 
the  case  throwing  any  light  upon  the  question,  including  the  con- 
duct of  the  defendant  with  reference  to  the  wife  of  the  plaintiff 
prior  to,  at  the  time  of,  and  subsequent  to  the  leaving  of  the  home 
of  the  plaintiff  by  his  wife  as  disclosed  by  the  evidence;  and,  if 
you  find  by  the  evidence,  by  a  preponderance  thereof,  that  such 
claims  are  true,  then  your  verdict  should  be  for  the  plaintiff,  and, 
if  you  fail  to  so  find,  then  your  verdict  should  be  for  the  defend- 
ant.'* 

§  3122.     Same — Statements  of  spouse  to  plaintiff  and  subsequent 
relations 

-  You  are.  instructed  that  evidence  has  been  admitted  tending  to 
show  that  the  wife  of  the  plaintiff  made  statements  to  him  re- 
specting her  relation  with  the  defendant,  and"  showing  the  rela- 
tions between  the  plaintiff  and  his  wife  since  the  time  of  such  com- 

71  Wagner  v.   Wagner   (Mo.   App.)  's  Warnock  v.  Moore,  137  P.  959,  91 

215  S.  W.  784.  Kan.  262.      .          , 

72Lupton   V.    Underwood,  So  Atl.  ■?*  Warnock  v.  Moore,  137  P.  959;  91 

P65,  3  Boyce,  519.  Kan.  262. 


§  3123  INSTRUCTIONS  TO  JURIES  3504 

munication.'  You  are  instructed  that  you  cannot  consider  the 
statements  of  the  plaintiiJ's  wife  to  him,  nor  their  conduct  or  rela- 
tion since  that  time,  in  determining  the  question  whether  or  not 
defendant  has  had  sexual  intercourse  with  said  wife ;  but  if  you 
fii;d,  from  the  other  evidence  in  the  case,  that  defendant  did  have 
such  sexual  intercourse,  you  may  consider  the  relations  existing 
between  the  plaintiff  and  his  wife  since  the  time  it  is  claimed  she 
made  statements  to  plaintiff,  as  above  suggested,  in  determining 
the  damages  that  plaintiff  has  sustained,  if  any,  by  reason  of  such 
acts  of  the  defendant;  but  such  damages  cannot  be  increased  be- 
cause of  any  unreasonable  conduct,  if  any,  of  the  plaintiff.''' 

§  3123,    Proof  of  malice 

You  are  instructed  that  malice  is  defined  as  a  disposition  or  in- 
tent to  injure  another  or  others  for  the  gratification  of  anger,  jeal- 
ousy, hatred,  revenge,  or  the  like;  active  malevolence;  a  deliber- 
ate intention  to  do  evil  either  with  or  without  personal  ill  will ;  a 
willfully  framed  design  to  do  another  an  injury.  Malice  need  not 
be  proven  by  direct  evidence,  but  may  be  inferred  from  all  the  evi- 
dence introduced.  If  you  find  that  the  defendants  or  either  of 
them  did  the  acts  charged  in  the  complaint,  and  thereby  caused 
the  alienation  or  separation  as  alleged,  and  if  you  find  that  the 
said  acts  were  done  purposely  and  without  just  or  probable  cause, 
then  you  may  infer  that  such  acts  were  done  maliciously.  But  in 
case  you  so  find  whether  or  not  such  inference  should  be  drawn 
from  the  acts  of  the  defendants  is  for  you  to  determine  from  the 
evidence  in  this  cause.'" 

§  3 124.     Sufficiency  of  evidence  of  illicit  intercourse 
§  3124(1).    Maryland 

The  jury  are  instructed  that  in  order  for  the  plaintiff  to  recover 
damages  against  the  defendant  under  the  first  count  of  the  dec- 
laration it  is  not  necessary  that  the  plaintiff  should,  prove  any  one 
act  of  illicit  intercourse,  which  is  conclusive  of  guilt,  but  the  jury 
must  consider  the  opportunity  for  the  commission  of  the  act,  the 
conduct  of  the  parties,  and  all  the  circumstances,  and  then  deter- 
mine from  the  whole  of  the  testimony  whether  it  should  convince 
unpreju4iced  and  cautious  persons  of  the  guilt  of  the  parties,  and 
if  upon  a  consideration  of  all  the,  evidence  in  the  case  the  jury  are' 
satisfied  of  the  commission  of  one  act  of  illicit  intercourse  theii 
their  verdict  should  be  for  the  plaintiff.'" 

7  5  Ball  V.  Marquis  (Iowa)  92  N.  W.  "  HUlers  v.  Taylor,  69  A.  715  10& 

691.  Md.  148. 

■">  Day  Witt  V.  Daywitt,  114   N.  E. 
694,  63  Ind.  App.  444. 
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§  3124(2).    Michigan 

You  are  instructed  that  adultery  is  a  crime  naturally  committed 
in  secrecy,  and  it  is  not  necessary,  in  order  to  convict  of  adultery^ 
to  produce  evidence  of  witnesses  who  claim  to  have  caught  the 
parties  in  the  act;  but  it  is  simply  necessary  to  show  facts  and 
circumstances  from  which,  if  found  to  exist,  adultery  may  be  nat- 
urally inferred  as, the  natural  result  of  such  circumstances.  Mere 
opportunity  to  commit  adultery  is  not  sufficient  to  establish  the 
oflfense.  There  must  be  evidence  of  such  facts  and  circumstances, 
times  and  places,  and  association  together,  as  would  iiaturally  lead 
a  man  of  ordinary  care  and  prudence  to  the  conclusion  that  such 
parties  were  having  illicit  sexual  intercourse.     And  if  you  find 

that  the  conduct  and.  actions  of  this  defendant  arfd  Mrs. 

were  such  as  to  convince  you  that  adultery  was  committed,  you 
have  a  right  to  so  find,  even  though  there  is  no  witness  who  testi- 
fies to  seeing  them  engaged  in  the  unlawful  act.  But  if  the  evi- 
dence of  such  facts  and  circumstances  do  not  naturally  lead  to 
that  conclusion  when  viewed  in  the  light  of  men  of  ordinary  care 
and  prudence,  then  you  should  not  find  this  defendant  guilty  of 
adultery.  And  you  are  to  determine  this  question  from  all  of  the 
evidence  bearing  upon  it,  giving  it  due  and  careful  consideration, 
that  you  may  justly  determine  the  truth  or  falsity  of  this  claim.''*' 

§  3124(3).    Oregon 

I  charge  you  that  in  this  case  it  is  not  necessary  that  illicit  inter- 
course between  the  defendant  and  the  plaintiff's  wife  be  directly 
proven.  If  that  were  so,  it  could  seldom  be  proved.  Positive  evi- 
dence of  the  commission  of  adultery  is  rarely  possible,  and  resort 
may  be  had  to  circumstantial  evidence  f ro;m  which  the  overt  act 
charged  may  be  inferred,  if  you  find  from  the  evidence  in  the  case 
that  the  overt  act  is  inferable  from  the  circumstances  proven  in 
the  case.'® 

§  3124(4).     Soutli  Daliota 

You  are  instructed  that  the  plaintiff's  complaint  charges  the 
alienation  of  his  wife's  affections  by  means  of  adultery  having  been 
committed  with  her  by  the  defendant.  Now,  before:  the  plaintiff 
can  recover  under  this  count,  he  must  satisfy  you  that  the  detend- 
ant  committed  adultery  with  the  plaintiff's  wife  substantially  at 
the  time  and  place  and  under-  the  circumstances  alleged,  by  the 
plaintiff  in  his  complaint.  Mere  opportunity  to  commit  adultery 
is  not  sufficient  to  establish  this  offense.  There  must  be  evidence 
of  such  fact  and  cricumstances,  time  and  place,  and  association  to- 

7  8  Knickerbocker  v.   Worthing,  101  '»  Saxton  v.  Barber,  139  P.  334,  71 

N.  W.  540,  138  Mich.  224.  Or.  230. 

INST.TO.  JUEIES— 220 


§  3125  INSTRUCTIONS  TO  JURIES  3506 

gether  as  would  naturally  lead  a  man  of  ordinary  care  and  pru- 
dence to  the  conclusion  that  such  parties  did  have  illicit  sexual  in- 
tercourse.*" 
§  3125.     Sufficiency  of  proof  of  adulterous  disposition 

You  are  instructed  that  it  is  not  necessary  that  an  adulterous 
disposition  on  the  part  of  the  defendant  be  proven  by  direct  or 
positive  testimony,  to  that  particular  point;  but  this  may  be  in- 
ferred from  the  conduct  of  the  parties  and  from  the  associations 
and  relations -which  existed  between  the  parties,  if  you  find  from 
the  evidence  that  such  association  and  relations  establish  such 
adulterous  disposition,  or,  in  other  vifords,  proof  of  an  adulterous 
mind  on  the  part  of  either  or  both  of  the  parties  may  be  established 
by  circumstantial   evidence.*^ 

§  3126.     Effect  of  failure  to  prove  adultery 

The  jury  is  hereby  instructed  that  there  is  no  evidence  in  this 
case  fr6m  which  the  jury  may  legally  infer  that  the  defendant  was 
g-uilty  of  having  criminal  or  unlawful  sexual  intercourse  with  the 
plaintiff's  wife  at  the  time  and  place  as  alleged  in  the  plaintiff's 
declaration,  or  like  act  at  any  other  time  or  place,  and  the  plaintiff's 
declaration  counting  alone  upon  criminal  conversation  with  the 
plaintiff's  wife  as  the  sole  cause  of  action,  the  plaintiff  cannot  re- 
cover in  this  cause,  and  your  verdict,  by  direction  of  the  court,  will 
be  not  guilty  or  no  cause  for  action.** 

§  3127.     Damages 
§  3127(1).    Delaware 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  defendant  wrongfully  and  unjustly,  by  any,  or  all  of  the 
acts  complained  of,  had  a  controlling  influence  in  alienating  the 
affections  of  the  plaintiff's  husband,  your  verdict  should  be  for  the 
plaintiff;  and  the  measure  of  damages  would  be  such  as  you  be- 
lieve would  reasonably  compensate  the  plaintiff  for  the  injury  to 
her  feelings;  for  the  loss  of  her  husband's  comfort  and  society; 
and  for  the  loss  of  his  support.** 
§  3127(2).     Indiana 

The  jury  are  instructed  that,  should  you  find  for  the  plaintiff,  the 
measure  of  damages  will  be  the  amount  of  actual  damages  sustained 
by  reason  of  the  plaintiff's  being  deprived  of  the  society,  services, 
comfort,  and  company  of  his  wife,  if  he  was  so  deprived  of  any  of 
them,  and  the  distress  and  anxiety  of  mind  occasioned  thereby,  in 
such  amount  as  you  may  think  from  all  the  evidence  the  plaintiff  is 

8  0  Maiden  v.  Boyd,  155  N.  W.  187,  s  2  Nelson  v.  Sandel,  171  N  W  349 

36  S.  D.  451.  205  Mich.  73.                             •      •        . 

81  Saxton  V.  Barber,  139  P.  334,  71  ss  Lupton  v.  Underwood,  80  A  965 

Or,  230.                                            -  3  Boyce,  519.                   .     '          '        ' 
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entitled  to  compensate  him  for  such  matters,  to  which  you  may 

add  such  amount  of  exemplary  or  punitive  damages  as  you  think 

right.** 

§  3127(3).    Kentucky 

You  are  instructed  that,  if  the  jury  find  for  the  plaintiffs,  you 
should  fix  the  damages  at  such  a  sum  as  you  may  believe  from  the 
evidence  will  fairly  and  reasonably  compensate  the  plaintiff  for  the 
loss  of  his  wife's  society,  assistance,  affection,  and  companionship, 
and  for  any  mental  suffering  the  jury  may  believe  from  the  evi- 
dence the  plaintiff  endured  thereby,  not-  to  exceed  the  sum  claimed 
by  the  plaintiff  in  the  petition.*® 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
defendant  by  her  acts,  wiles,  or  blandishments,  intentionally  alienat- 
ed or  took  away  from  plaintiff  her  husband's'affections,  you  will  find 
for  plaintiff,  and  award  her  such  damages  as  you  believe  will  fairly 
compensate  her  for  the  injury,  if  any,  resulting  to  her  feelings,  for 
the  loss  of  her  husband's  comfort  and  society,  if  there  was  such 
loss,  and  for  the  loss  of  her  husband's  support,  if  there  was  such 
loss,  except  to  the  extent  that  he  has  contributed,  or  may  by  law 
be  compelled  to  contribute  to  her  support  not  exceeding  the  sum 

of  $ — ,  the  amount  asked  for.    Unless  you  so  believe,  you  will 

find  for  the  defendant.*® 

§  3127(4).     Missouri 

The  jury  are  instructed  that,  if  the  jury  find  for  plaintiff,  they  will 
assess  his  damages  at  any  sum  they  may  deem  just,  not  exceeding 
$ ;  and,  in  estimating  his  damages,  they  may  take  into  con- 
sideration the  injury  sustained  by  him  in  the  loss  of  the  comfort,  so- 
ciety, and  service  of  his  wife,  and  the  wrong  and  injury  done  to 
his  own  feelings,  character,  and  condition ;  and  they  may  allow 
such  sum  by  way  of  smart  money  as  they  may  consider  the  de- 
fendant, from  the  evidence  in  the  case,  by  his  conduct,  deserves, 
not  exceeding  in  all  $ .*' 

§  3128.     Mitigation  of  damages 

The  court  instructs  the  jury  that  any  unhappiness  between  the 
plaintiff  and  her  husband,  while  living  together,  not  being  induced 
by  the  defendant,  would  not,  in  itself,  constitute  a  bar  to  the  plain- 
tiff's action,  but  would  go  in  mitigation  or  reduction  of  damages. 

84  Wales  V.  Miner,  89  Ind.   118.  st  Hartpence  v.  Rodgers,  45  S.  W. 

soHostetter   v.   Green,   150  S.  W.  650,  14.3  Moi  623.     This  Instruction 

652,  150  Ky.  551.  does  not  say  that,  In  order  to  recover 

s'e  Scott  V.  O'Brien,  110  S.  W.  260,  exemplary  damages,  the  conduct  of 

129  Ky.  1,  33  Ky.  Law  Rep.  450,  16  defendant  must  have  been  wanton  or 

L.  R.  A.  (N.  S.)  742,  130  Am.  St.  Rep.  malicious  or  from  an  improper  mo- 

419_  tive,  but  the  evidence  of  defendant's 

bad  motives  was  undisputed. 
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In  cases  of  this  character,  the  extent  of  the  actual  injury  to  the 
plaintiff  will  of  course  depend  upon  the  prior  relations  between  the 
plaintiff  and  her  husband.  Evidence  in  mitigation  or  reduction  of 
damages  will,  therefore,  be  received,  which  tends  to  show  that  the 
plaintiff  has  in  fact  suffered  less  injury  than  would  otherwise  be 
a  probable  inference  from  the  act  complained  of.  It  is  proper  there- 
fore, for  you  to  consider,  in  mitigation  of  damages,  but  not  in  bar 
■of  the  action,  evidence,  if  any,  which  shows  any  unhappy  relations 
between  the  wife  and  husband,  not  caused  by  the  defendant,  any 
want  of  affection  foi-  each  other,  and  the  fact  that  they  are  living 
apart,  together  with  the  circumstances  under  which  the  separation 
•occurred.  These  and  like  matters  are  proper  for  your  consideration, 
in  mitigation  of  damages,  to  determine  whether  on  account  of  such 
relation,  the  wife  lost  ifiuch  or  little  by  reason  of  the  alleged  acts- 
and  conduct  of  the  defendant,  if  you  find  the  defendant  committed 
them  and  that  they  induced  the  injury  complained  of.** 

§  3129.    Exemplary  damages 

§  3I29(I)-    Delaware 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  defendant's  conduct  was  effective  in  causing  the  aliena- 
tion of  the  affections  of  plaintiff's  husband,  and  that  such  conduct 
was  wanton  and  malicious  toward  the  plaintiff,  you  may,  in  such 
■event,  in  your  discretion,  award  exemplary  or  punitive  damages,  in  ' 
addition  to  compensatory  damages.  But  in  order  to  warrant  the 
awarding  of  exemplary  damages,  you  must  be  clearly  satisfied  by 
the  evidence  that  the  defendant's  conduct  was  wanton  and  mali- 
■cious.*' 
§  3129(2).     Kentucky 

You  are  instructed  that,  if  you  believe  that  the  defendant  alienat- 
•ed  from  plaintiff  her  husband's  affections  in  the  manner  set  forth  in 

instruction  No. ,  and  further  believe  that  defendant's  conduct 

in  causing  such  alienation  was  wanton  and  malicious  towards,  and' 
•with  the  design  to  humiliate,  plaintiff,  then,  jn  addition  to  compen- 
satory damages,  you  may,  in  your  discretion,  award  plaintiff  puni- 
tive damages,  not  exceeding  in  all,  however,  the  sum  of  $ .** 

J  3130.    Verdict  where  several  defendants 

You  are  instructed  that  the  jury  may  find  for  the  plaintiff  against 
both  defendants,  or  for  the  plaintiff  against  one  defendant,  and  for 
the  other  defendant  or  for  both  defendants.*^ 

88  Lupton  V.  Underwood  (Del.)  85  A.  129  Ky.  1,  33  Ky.  Law  Rep.  450,  16 
«65,  3  Boyce,  519.  L.  R.  A.  (N.  S.)  742,  130  Am.  St.  Repi 

89  Lupton  V.  Underwood,  85  A.  965,      419; 

.3  Boyce,  519.  oi  Hostetter  v.  Green,    150  S.  W. 

DO  Scott  v.  O'Brien,  110  S.  W.  260,      652,  150  Ky.  551. 
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CHAPTER  CLXVI 

IMPROVEMENTS 

S  3131.    Rights  of  occupying  claimant — Good  faitti  and  color  of  title  of  claim- 
ant 

See,  also,  Ejectment. 

§  3131.    Rights  of  occupying  claimant — Good  faith  and  color  of 
title  of  claimant 

You  are  instructed  that  section of  the • of  this  state 

defines  color  of  title  as  follows,  to  wit :  "A  purchaser  in  good 
faith  at  iany  judicial  or  tax  sale,  made  by  the  proper  person  or  officer, 
has  color  of  title  within  the  meaning  of  this  chapter,  (7)  whether 
such  officer  or  person  has  sufficient  authority  to  sell  or  not,  unless 
such  want  of  authority  was  known  to  such  purchaser  at  the  time 
of  the  sale,  and  his  rights  shall  pass  to  his  assignees  or  representa- 
tives." * 

The  court  instructs  the  jury  that  the  defendant  bases  its  claim 
under  a  color  of  title  under  a  tax  sale  and  judgment  quieting  title 

in   said  ,  and  that  it  made  these  improvements  while  in 

good  faith  believing  said  sale  valid.  You  are  instructed  that  one  of 
the  matters  to  be  determined  by  you  is  the  good  faith  of  the  officers 
and  agents  of  the  defendant  company,  and  ibhe  burden  is  upon  said 
company  to  establish  by  a  preponderance  of  the  evidence  that  its 
officers  and  agents  at  the  time  they  made  the  improvements,  hon- 
estly believed  that  their  company  had  a  valid  title  to  the  lots,  and 
if  it  shall  fail  to  establish  that. at  the  time  of  making  the  improve- 
ments they  so  acted  in  good  faith,  or  if  you  shall  believe  that  the 
officers  and  agents  of  such  company  at  the  time  the  improvements 
were. being  made  knew  or  had  such  ihformation  that  a  reasonably 
prudent  person  acting  upon  it  would  have  known  that  they  did  not 

own  said  property  and  the  title  had  not  passed  from  ,by 

said  tax  sale  or  judgment,  then  you  should  find  the  issues  for  the 
plaintiff.* 

You  are  instructed  that  in  this  action  the  defendant  claims  that 
It  in  good  faith  erected  the  improvements  on  the  premises  herein 
referred  to.  The  court  has  defined  to  you  in  its  instructions  what 
is  meant  by  good  faith,  and  in  determining  the  good  faith  of  the  pe- 
titioner you  should  take  into  consideration  all  the  facts  and  circum- 
stances as  shown  by  the  evidence  received  herein  which  bear  on  the 
question  of  such  good  faith,  and  from  these  facts  determine  wheth- 

1  Doyle  V.  West  Temple  Terrace  Co.,  2  Doyle   r.    West  Temple   Terrace 

152  P.  1180,  47  Utah,  238.  Co.,  152  P.  1180,  47  Utah,  238. 
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er,  at  the  time  all  the  improvements  were  being"  made  the  defendant 
honestly  believed  it  owned  the  property.  You  are  further  instruct- 
ed that,  if  it  did  not  in  good  faith  honestly  believe  that  it  owned 
said  real  estate  while  said  improvements  were  being  made,  then 
your  verdict  should  be  for  the  plaintifif.* 

3  Doyle  V.   West  Temple    Terrace   Co.,  152  P.  1180,  47  Utah,  238. 
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CHAPTER  CLXVII 

INCEST 
§  3132.    Elements  of  offense. 

3133.  Necessity  of  consent  of  prosecuting  witness  to  intercourse. 

3134.  Evidence  as  to  consent  of  prosecuting  witness. 

3135.  Limiting  effect  of  evidence   of  other  acts  of  intercourse  than  that 

alleged  In  indictment. 

3136.  Sufficiency  of  evidence. 

3137.  Necessity  of  corroboration  of  prosecuting  witness. 

3138.  Same — Capacity  of  girl  to  be  an  accomplice. 

3139.  Necessity  of  proving  specific  act  of  sexual  intercourse  to  satisfaction 

of  all  the  jury. 

§  3132.     Elements  of  offense 

You  are  instructed  that  the  indictment  is  based  upon  the  section 
of  the  statute  that,  "if  a  father  shall  rudely  or  licentiously  cohabit 
with  his  own  daughter,  the  father  shall,  upon  conviction,  be  punish- 
ed by  imprisonment  in  the  penitentiary."  There  cannot  be  a  co- 
habitation, within  the  meaning  of  this  law,  without  carnal  knowl- 
edge, otherwise  called-  "sexual  intercourse."  This  charge  may 
consist  of  a  single  act  of  carnal  knowledge,  or  a  -continuous  series  of 
such  acts — for  a  day,  or  less  time ;  or,  if  continuous,  it  may  be  for  a 
week,  a  month,  or  year,  or  a  number  of  years.  All  the  essential 
elements  of  the  crime  are  contained  in  the  allegations  of  the  indict- 
ment, to  which  you  are  referred,  but  which  is  not  evidence.^ 

§  3133.     Necessity  of  consent  of  prosecuting  witness  to  intercourse 

The  jury  are  instructed  that,  if  the  defendant  forced  the  prose- 
cuting witness  to  have- sexual  intercourse  with  him  against  her 
will,  he  should  be  acquitted.^ 

§  3134.     Evidence  as  to  consent  of  prosecuting  witness 

The  jury  are  instructed  that,  in  determining  whether  prosecutrix 
consented  to  unlawful  intercourse  with  her  father,  it  is  proper  to 
consider  the  testimony  regarding  her  age  and  power  by  reason  of 
her  age  to  discriminate  right  from  wrong,  her  condition  in  life,  and 
the  fact  that  the  -accused  was  her  father,  together  with  all  the 
fg.cts  and  circumstances  bearing  upon  the  question  of  voluntary  con- 
sent.* 

§  3135.     Limiting  effect  of  evidence  of  other  acts  of  intercourse 
than  that  alleged  in  indictment 

You  are  further  instructed  that  if  there  is  any  evidence  before 
you  with  reference  to  any  of  the  acts  of  intercourse  between  the 

1  Owens  V.  State,  49  N.  W,  226,  32  a  State  v.  Hett,  134  N.  W.  950,  155 
Neb.  167.                                                      Iowa,  21. 

2  State  V.  Eding,  42  S.  W.  935,  141 
Mo.  281. 
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defendant  and ,  other  than  the  act  alleged  to  have  been  com- 
mitted on  or  about  ,  then  you  are  instructed  that  the  de- 
fendant is  not  on  trial  for  such  other  acts,  if  any  there  were,  and 
cannot  be  convicted  for  such  other  acts,  if  any  there  were ;  but  any 
testimony  with  reference  to  such  other  acts  can  be  considered  by 
you,  if  you  do  consider  it  at  all,  only  for  the  purpose  for  which  it 
was  admitted,  and  that  is  for  whatever  light,  if  any,  it  may  shed 
upon  the  transaction  for  which  the  defendant  is  on  trial — that  is, 
the  alleged  act  of  intercourse  alleged  to  have  occurred  behind  the 
chimney  on  or  about .* 

§  3136.     Sufficiency  of  evidence 

You  are  instructed  that  it  is  competent  to  convict  on  circum- 
stantial evidence,  if  strong  enough  to  satisfy  the  jury  beyond  a 
reasonable  doubt.  The  conviction  or  acquittal  must  be  solely  on 
the  evidence,  and  not  at  all  outside  of  the  evidence.  But  the  evi- 
dence, and  the  facts  and  circumstances  proven,  the  jury  must  con- 
sider in  the  light  and  common  knowledge  and  experience  of  man- 
kind. No  conviction  can  be  had  of  any  fact  offered  only  as  cir- 
cumstantial evidence;  as,  for  instance,  evidence  of  defendant'* 
being  in  bed  with  his  daughter.  No  conviction  can  be  had  for  that 
act  simply,  but  it,  with  others  proven,  may  be  considered  as  circum- 
stantial evidence  of  carnal  knowledge,  and  the  carnal  knowledge 
must  be  proven  to  convict.* 

§  3137.     Necessity  of  corroboration  of  prosecuting  witneSs 

You  are  instructed  that  the  witness  —,  formerly ,  is 

what  is  known  in  law  as  an  accomplice ;  and  with  reference  to  the 
testimony  of  accomplices  you  are  instructed  that  a  conviction 
cannot  be  had  upon  the  testimony  of  an  accomplice,  unless  corrob- 
orated by  other  evidence  tending  to  connect  the  defendant  with 
the  offense  charged,  and  the  corroboration  is  not  sufficient  if  it 
merely  shows  the  commission  of  an  offense.  You  are  therefore 
instructed  that  you  cannot  find  the  defendant  guilty  upon  the  testi- 
mony of  the  said ,  formerly ,  unless  you  first  believe 

beyond  a  reasonable  doubt  that  the  testimony  of  the  said  — ■. , 

formerly ,  is  true,  and  that  it  shows  the  guilt  of  the  defend- 
ant, and  unless  you  further  believe  beyond  a  reasonable  doubt  that 
there  is.  other  evidence  in  the  case,  outside  of  the  testimony  of  the 

said ,  tending  to  connect  the  defendant  with  the  commission 

of  the  offense  charged.* 

You  are  instructed  that,  should  you  find  from  the  evidence  in 

*  Tickers  v.  State,  169  S.  W.  669,  «  Vickers  v.  State,  169  S.  W.  660.  75 

75  Tex.  Cr.  E.  12.  Tex.  Cr.  R.  12. 

0  Owens  v.  State,  49  N.  W.  226,  32 
Neb.  167. 
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this  case  that  the  witness ,  with  whom  the  alleged  incestuous 

intercourse  is  alleged  to  have  been  had,  did  voluntarily,  and  with 
the  same  intent  which  actuated  defendant,  or  directly  or  indirectly,' 
consent  to  and  unite  with  him  in  the  alleged  commission  of  the 
offense  as  alleged,  then,  in  that  event,  she  would  be  an  accomplice, 
and  her  testimony  would  not  be  sufficient  to  warrant  ^  conviction, 
unless  she  be  corroborated  by  other  credible  evidence  tending  to 
connect  defendant  with  the  commission  of  the  alleged  offense.' 

§  3138.     Same — Capacity  of  girl  to  be  an  accomplice 

You  are  instructed  that,  as  it  is  presumed  by  the  law  that  any  per- 
son between  the  ages  of  7  and  14  years  is  incapable  of  entertaining 
a  criminal  intent  and  cannot  be  an  accomplice  in  a  crime,  if  the  wit- 
ness   ,  at  the  time  of  the  acts  of  intercourse  charged  in  the  in- 
dictment, as  shown  by  the  testimony,  if  any  such  occurred,  was  in-^ 
capable  of  entertaining  a  criminal  intent,  then  she  would  not  be 
an  accomplice  in  the  crime.  But  if  she  did  have  sufficient  mental 
capacity  to  entertain  a  criminal  intent,  that  is,  to  distinguish  be- 
tween right  and  wrong,  and  sufficient  mental  capacity  to  intend 
to  do  the  wrongful  act,  then  she  could  be  an  accomplice  in  the 
crime,  even  though  she  was  under  the  age  of  14  years.* 

You  are  instructed  that  the  presumption  as  to  incompetency  of 
a  person  betwen  the  ages  of  7  and  14  years  is  a  presumption  of  law, 
which  simply  means  that  you  will  assume  in  the  beginning,  before 
any  evidence  is  introduced,  that  such  person  is  incapable  of  enter- 
taining a  criminal  intent.  This  presumption,  however,  is  rebuttable. 
That  is,  it  may  be  shown  that  a  person  under  14  years  of  age  is 
capable  of  entertaining  a  criminal  intent.  This  presumption  may 
be  rebutted  by  any  evidence  in  the  case.  And  therefore,  in  deter- 
mining whether  or  not  the  said  did  have  sufficient  mental 

capacity  to  entertain  a  criminal  intent,  you  will  take  into  considera- 
tion all  the  circumstances  of  the  transaction  as  disclosed  by  the  tes- 
timony, and  the  manner  of  her  testifying,  and  all  the  testimony 
which  you  may  think  throws  light  upon  that  subject.  The  pre- 
sumption of  incompetency  as  to ; — ,  and  the  presumption  of  in- 
nocence of  the  defendant,  are  both  in  force  at  the  same  time.    If 

the  evidence  fail's  to  disclose  that did  have. sufficient  mental 

capacity  to  entertain  a  criminal  intent,  as  hereinbefore  defined,  you 
will  not  be  justified  in  assuming  that  she  did  have  such  mental 
capacity ;  if  you  have  a  reasonable  doubt  of  the  guilt  of  the  defend- 
ant, he  is  entitled  to  an  acquittal.' 

You  have  already  been  instructed  that  could  not  be  an 

T  Tate  V.  State  (Or.  App.)  77  S.  'Vy.  »  State  v.  Stalker,  151  N.  W.   527, 

793.  169  Iowa,  396,  U  R.  A.  1915B,  1222. 

s  State  V.  Stalker,  151  N.  W.  527, 
169  Iowa,  396,  L.  E.  A.  1915E,  1222. 
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accomplice  unless  she  had  sufficient  mental  capacity  to  entertain 

a  criminal  intent.     If  you  find  that  was  not  an  accomplice 

under  this  definition,  then  you  are  instructed  that  it  is  not  necessaiy 
that  her  testimony  should  be  corroborated  by  other  evidence  tend- 
ing to  connect  the  defendant  with  the  commission  of  the  crime,  if 
you  find  that'  there  was  a  crime  committed.  And,  further,  you  are 
instructed  that  if  an  assault  is  committed  upon  a  woman,  and  carnal 
knowledge  of  such  woman  is  had  by  force  and  violence  and  against 
her  will,  then  she  would  not  be  an  accomplice,  no  matter  what  her 
age  was,  and  her  testimony  would  not  be  required  to  be  corrobo- 
rated. You  are  instructed  in  this  case,  however,  that  the  testimony 
is  not  sufficient  to  sustain  a  conviction  of  this  defendant  upon  the 

theory  that  intercourse  with was  accomplished  by  fratid  or 

force,  and  violence.     Before  such  condition  could  exist,  said 

would  be  required  to  resist  the  act  of  intercourse  to  the  full  extent 
of  her  physical  power,  and,  if  at  any  time  her  resistance  was  changed 
to  consent  before  that  act  was  accomplished,  she  would  then  no 
longer  be  resisting  and  the  crime  then  would  not  be  accomplished 
by  means  of  fraud  or  force  and  violence.  Where  the  crime  of  incest 
is  accomplished  by  force  and  violence  and  against  the  consent  of 
the  woman,  it  constitutes  what  is  known  in  the  law  as  a  rape.  Yet 
the  fact  that  it  is  rape  does  not  prevent  its  being  incest  under  the 
statute  which  covers  this.  But,  as  stated  above,  the  testimony  in 
this  case  will  not  support  a  conviction  of  rape  committed  by  physi- 
cal force  and  violence  and  against  the.  consent  of  the  womap. 
Therefore,  unless  you  shall  find  in  this  case,  beyond  a  reasonable 

doubt,  that  —  was  mentally  incompetent,  by  reason  of  her 

youth,  to  entertain  a  criminal  intent,  you  should  find  the  defendant 
not  guilty.  The  intent  with  which  an  act  is  committed  is  a  mental 
state  only,  and  direct  proof  of  it  is  not  required ;  nor  can  it  ordinari- 
ly be  shown  by  direct  proof.  Intent  is  a  purpose  formed  to  do  or 
not  to  do  something ;  and  the  intent  of,  a  person  in  doing  a  thing 
may  be  inferred  from  the  acts  done,  the  nature  and  character  of  the 
act,  and  from  the  manner  in  which,  or  the  circumstances  vmder 
which,  they  were  done  as  disclosed  by  the,  evidence.^* 

§  3139.  Necessity  of  proving  specific  act  of  sexual  intercourse  to 
^  satisfaction  of  all  the  jury 
The  court  instructs  the  jury  that  it  is  not  sufficient  for  part  of 
the  jury  to  believe  defendants  guilty  of  one  act  of  sexual  intercourse 
and  another  part  believe  in  their  guilt  of  another  act  of  sexual  inter- 
course, but  you  must  all  believe  that  they  were  guilty  of  one  specific 
act." 

10  state  V.  Stalker,  151  N.  W.  .527,  "  St.i'e  v.   Pniltt    100   S    W    4'31 

169  Io«a,  39C,   L.  R.  A.  1915E,  1222.       202  Mo.  49,  10  Ann.  Cas.  654.  '  ' 
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CHAPTER  CLXVIII 

INDEMNITY 
§  3140.    When  liability  accrues. 

3141.  Measure  of  liability — Agreement  by  as.signee  of  contract  of  sale  to 

indemnify  assignor  against  consequences  of  breach. 

3142.  Release  from  liability. 

See,  also,  Guaranty ;   Principal  and  Surety, 

§  3140.     When  liability  accrues 

The  court  instructs  the  jury  that  by  the  terms  of  the  contract 
sued  on,  which  the  defendant  admits  he  executed,  he  agreed  with  the 
plaintififs  that  in  the  reconstruction  of  the  building  occupied  by 

the  — '■ Company  he  would  do  the  work  in  such  way  as  hot  to 

interfere  with  the  business  of  said  company  and  not  to  cause  it 
any  damage  whatever.  If,  therefore,  the  jury  believes  from  tjie  evi- 
dence that  the  defendant,  in  person  or  by  his  agents,  servants,  or 
subcontractors,  in  the  reconstruction  of  said  building,  failed  to  pro- 
tect the  property  of  said  company  from  injury  resulting  from  their 
acts,  and  that  it  was  thus  exposed  to  rain  and  became  injured  by 
reason  of  water,  grit,  sand,  dirt,  or  trash,  and  if  the  jury  further  be- 
lieves from  the  evidence  the   said  Company  instituted  an 

action  in  this  court  against  the  plaintiffs  as  the  landlord  of  said 
company  to  recover  damages  from  them  for  such  injuries  occasion- 
ed by  the  acts  aforesaid  of  the  defendant,  his  agents  or  servants, 
or  subcontractors,  and  that  the  said  company  did  recover  of  the 
plaintift's  damages  for  such  injuries  to  its  property  occasioned  by  the 
acts  of  the  defendant,  his  agents  or  servants,  in  the  rec!onstruction 
of  said  building,  and  if  the  jury  further  believe  from  the  evidence 
that  the  defendant  had  reasonable  notice  of  the  pendency  of  said 
former  action,  and  was  requested  to  defend  same,  and  failed  to  do 
so,  then  the  law  is  for  the  plaintiffs.^ 

The  court  instructs  the  jury  that  unless  they  believe  from  the 

evidence  the  property  of  the Company  was  exposed  to,  and 

injured  by,  water,  grit,  sand,  dust,  or  trash,  and  that  such  injury 
resulted  from  the  acts  of  the  defendant,  his  agents  or  servants,' in 
the  reconstruction  of  said  building,  the  law  is  for  the  defendant, 
and  the  jury  should  so  find.* 

1  Katteriohn  v.  Nahm  (Ky.)  106  S.  ^  Katterjohn  v.  Nahm  (Ky.)  106  S. 

W.   1179.  W.  117a. 
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§  3141.  Measure  of  liability — Agreement  by  assignee  of  contract 
of  sale  to  indemnify  assignor  against  consequences  of 
breach 

The  court  instructs  the  jury  that,  if  they  find  for  the  plaintiff  the 
measure  of  its  damages  is  the  difference  between  the  contract 
price  of  the  lumber  and  the  market  value  of  such  lumber  for  the 
fieriod  during  which  such  lumber  was  to  have  been  delivered,  and 

if  they  believe  from  the  evidence  that  the Lumber  Company 

and  the  plaintiff  have  agreed  upon  a  certain  sum  as  the  amount  of 

the  liability  of  the  plaintiff  to  the Lumber  Company,  because 

of  its  failure  to  receive  said  lumber  according  to  the  contract,  and 
that  said  amount  was  fairly  and  honestly  arrived  at  and  agreed  on, 
and  was  not  in  excess  of  the  difference  between  the  contract  price 
and  market  value  of  said  lumber,  they  should  fix  the  plaintiff's 
damage  at  that  sum.* 

§  3142.     Release  from  liability 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence  the 
plaintiffs  and  the  defendant,  after  the  completion  of  the  building, 
entered  into  a  settlement  and  agreement  of  compromise,  by  the 
terms  of  which  the  defendant  made  deductions  from  his  claims 
against  the  plaintiffs  for  extra  work  and  material  in  the  reconstruc- 
tion of  said  building,  and  that  in  consideration  of  such  deductions 
the  plaintiffs  released  the  defendant  from  all  liability  under  his  con- 
tract with  them  for  damages  done  to  the  property  of  said 

Company  by  him  in  the  reconstruction  of  said  building,  then  the 
law  is  for  the  defendant,  and  the  jury  should  so  find.* 

3  Oriental  Lumber   C!o.   v.   Blades  *  Katterjohn  t.  Nahm  (Ky.)  106  S. 

Lumber  Co.,  50  S.  E.  270, 103  Va.  730.      W.  1179, 
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CHAPTER  CLXIX 

INDIANS 
i  3143.    Validity  of  conveyance  by  minor. 

§  3143.     Validity  of  conveyance  by  minor 

You  are  instructed  that  in  regard  to  the  deed  of ,  the  cross- 
petitioner  has  introduced  the  rolls  of  the  Dawes  Commission  to 
show  that  at  that  date  she  was  a  minor  under  the  age  of  18  years. 
The  court  instructs  you  that  as  a  matter  of  law  in  this  state,  by 
virtue  of  an  act  of  Congress,  the  rolls  of  the  Dawes  Commission 

are  conclusive  as  to  the  age  of  allottees  of  the Nation,  and  if 

she  was  under  the  age  of  18  yjsars  as  shown  by  said  rolls,  on ,. 

the  deed  executed  on  that  date  would  be  a  nullity  and  would  convey 
no  title  from ,  and  therefore  plaintiff  could  not  claim  any  in- 
terest in  the  land  by  virtue  of  that  deed.^ 

1  Davenport  v.  MitcheU,  155  P.  869,  56  Okl.  175, 
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CHAPTER  CLXX 

INDICTMENT  AND  INFORMATION 

§  3144.    Necessity  pf  using  diligence  to  ascertain  names  before  alleging  that 
they  are  unknown. 

3145.  Variance   between    allegations    of    indictment    or   information    and 

proof. 

3146.  Same — Name  of  prosecuting  witness. 

3147.  Same — Indictment   or  information  containing  several  counts. 

§  3144.  Necessity  of  using  diligence  to  ascertain  names  before 
alleging  that  they  are  unknown 
You  are  instructed  that  it  is  necessary  to  a  conviction  of  defend- 
ant in  this  cause  that  the  evidence  should  show  upon  the  issue  in 
the count  in  the  indictment  that  the  grand  jury  used  dili- 
gence to  ascertain  the  name  of  the  party  who  forged  said  instru- 
ment, and  you  are  instructed  that  the  state  has  failed  to  show  that 
any  diligence  was  used  by  the  grand  jury  to  ascertain  the  forger 
of  said  instrument,  and  you  will  therefore  return  a  verdict  of  not 
guilty  upon  the  count.^ 

§  3145.     Variance  between  allegations  of  indictment  or  informa- 
tion and  proof 

You  are  instructed  that  it  is  incumbent  upon  the  state  in  the 
trial  of  a  criminal  case  to  prove  to  the  satisfaction  of  the  jury,  be- 
yond a  reasonable  doubt,  all  of  the  material  averments  in  the  bill 
of  indictment.  If  an  indictment  in  a  case  of  murder  alleges  the 
weapon  to  be  of  a  certain  character,  then  the  evidence  must  sat- 
isfy the  jury  beyond  a  reasonable  doubt,  that  the  killing  was  done 
with  the  weapon  alleged  in  the  indictment,  or  a  weapon  of  similar 
nature.  If  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  killing  was  done  in  the  present  case  with  a  soda 
water  bottle,  and  also  believe  that  the  other  material  parts  of  the 
indictment  have  been  proved  to  your  satisfaction  beyond  a  rea- 
sonable doubt,  the  state  would  have  carried  the  burden  which  rest- 
ed upon  it.  And  if  it  should  appear  to  you  that  the  killing  was 
done,  not  with  a  soda  water  bottle,  but  with  another  instrument,  of 
similar  nature,  a  blunt  instrument,  which  would  inflict  a  wound  of 
the  same  character  of  wound  that  might  have  been  inflicted  with  a 
soda  water  bottle,  if  you  believe  this  beyond  a  reasonable  doubt, 
then  that  averment  in  the  indictment  would  be  sufficiently  proved. 
If,  however,  you  believe  from  the  evidence  in  the  case  and  all  the 
circumstances  in  the  case,  taking  into  consideration  the  defend- 

1  Martin  v.  State,  189   S.  W.  262,  80  Tex.  Cr.  E.  275. 
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ant's  statement,  that  the  killing  was  not  done  with  a  soda  water 
bottle  and  not  done  with  an  instrument  of  like  nature  of  a  soda 
water  bottle,  or  you  have  any  doubt  on  your  mind  as  to  whether 
it  was  done  with  a  similar  instrument,  or  similar  weapon,  then  you 
should  give  the  defendant  the  benefit  of  the  doubt  and  find  in  his 
favor  on  this  allegation  of  the  indictment,  which  would  be  a  ma- 
terial averment  in  the  indictment,  or  if  you  have  a  reasonable 
doubt  as  to  any  of  the  material  allegations  in  the  indictment,  give 
the  defendant  the  benefit  of  the  doubt  and  find  a  verdict  of  not 
guilty." 

§  3146.     Same — Name  of  prosecuting  witness 

You  are  instructed  that  the  defendant  has  raised  the  question 
that  there  is  a  variance  between  the  allegations  of  the  indictment 
and  the  proof  as  to  the  name  of  the  prosecuting  witness.  The 
court  instructs  the  jury  that  such  variance  is  not  material,  unless 
it  is  of  such  character  as  to  mislead  the  defendant,  or  to  hamper 
him  in  making  his  defense,  or  to  expose  him  to  the  danger  of  being 
put  twice  in  jeopardy  for  the  same  ofifense.  Either  the  true  name, 
or  the  name  by  which  the  prosecuting  witness  was  commonly 
known,  will  be  sufficient,  if  alleged  in  the  indictment  and  supported 
by  the  proof.  Whether  the  name  in  the  indictment  is  sufficiently 
supported  by  the  proof  is  for  you  to  determine  from  the  evidence 
'  introduced  in  this  case,  in  the  same  manner  as  you  should  deter- 
mine any  other  material  allegation  of  the  indictment.* 

§  3147.     Same — Indictment    or    information    containing    several 
counts 

The  court  instructs  the  jury  that  it  is  the  duty  of  the  prosecu- 
tion to  prove  each  and  every  material  allegation  in  each  of  the 
two  counts  of  the  information,  and  that  if  the  prosecution  fails 
to  prove  each  and  every  material  allegation  in  the  first  count,  you 
must  acquit  the  defendant  on  the  first  count,  and  if  the  prosecution 
fails  to  prove  each  and  every  material  allegation  of  the  second 
count  of  the  information,  you  must  acquit  the  defendant  on  the 
second  count.* 

2  Watson  V.  State,  94  S.  E.  857,  21  *  People  v.  Lytle,  167  P.  552,  34  Cal. 
Ga.  App.  637.                                                 App.  360. 

3  State  V.  Alva,  134  P.  209, 18  N.  M. 
143. 
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CHAPTER  CLXXI 

INFANTS 
i  3148.    Contracts — Ratification  after  reaching  majority. 

^  3148.     Contracts — Ratification  after  reaching  majority 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that ,  after  she  became  twenty-one  years  of  age  and  before 

marriage,  with  knowledge  that  she,  on  account  of  infancy,  was 
not  liable  to  plaintiff  for  any  purchases  she  may  have  made  of  him, 
expressly  promised  that  she  would  pay  for  any  portion  of  the  ar- 
ticles mentioned  in  the  bill  of  particulars,  such  a  promise  would 
be  a  ratification  of  the  previous  contract  to  the  amount  she  prom- 
ised to  pay.  If  she  promised  to  pay  all,  it  would  render  her  liable 
for  all.  If  she  promised  to  pay  a  part,  or  a  certain  sum,  it  would 
render  her  liable  for  such  part,  or  for  such  certain  sum ;  and  if  she, 
after  such  promise,  paid  any  money  to  plaintiff,  it  would  go  as  a 
credit  on  the  amount  for  which  she  made  herself  liable  on  the 
new  promise.*- 

1  Ogbom  T.  HoSinan,  52  Ind.  439. 
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CHAPTER  CLXXII 

INJUNCTION 

8  3149.    Liability  on  injunction  bond. 
3150.     Same — ^Attorney's  fees. 
3150(1).  Illinois. 
3150(2).  Idaho. 

§  3149.     Liability  on  injunction  bond 

The  court  instructs  the  jury  to  find  the  issues  for  the  plaintiffs 
and  assess  the   plaintiffs'  damages  at  such  sum,  not   exceeding 

$ ,  as  the  jury  shall  find  from  the  evidence  the  plaintiffs  were 

compelled  to  expend,  or  become  liable  for,  in  and  about  the  pro- 
curing of  the  dissolution  of  the  injunction  issued  against  the  plain- 
tiffs on  the  bill  of  complaint  filed  against  them  by  the  defendant, 

,  in  reference  to  which  evidence  has  been  introduced  in  this 

case.^ 

§  3150.     Same — Attorney's  fees 
§  3150(1).    Illinois 

The  jury  are  further  instructed  by  the  court,  as  a  matter  of  law, 
that  the  plaintiffs  were  entitled  to  employ  solicitors  for  the  pur- 
pose of  procuring  the  dissolution  of  the  injunction  issued  against 

them  on  the  bill  of  complaint  filed  by  referred  to  in  the 

evidence  in  this  case,  and  that  said  plaintiffs  were  also  entitled  to 
pay,  or  become  liable  to  pay,  to  said  solicitors,  for  their  services 
in  and  about  the  procuring  of  the  dissolution  of  said  injunction,  a 
sum  equal  to  the  reasonable  and  customary  charge  for  similar 
services  by  reputable  attorneys  in  ■ county,  state  of .^ 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  in  order  to 
recover  in  this  suit  it  is  not  necessary  for  the  plaintiffs  to  prove 
any  express  contract  with  their  solicitors  with  reference  to  the 
amount  of  fees  to  be  paid ;  but  if  the  plaintiffs  requested  their 
solicitors  to  take  steps  necessary  to  secure  the  dissolution  of  the 
injunction,  then  the  law  will  imply  a  promise  to  pay  the  usual  and 
customary  fees  for  the  service  rendered,  and  make  the  plaintiffs  lia- 
ble therefor  to  their  solicitors.* 

§  3150(2).     Idaho 

You  are  further  instructed  that  the  defendants  are  not  liable  for 
the  value  of  attorney's  fees  for  services  in  the  trial  of  said  cause 

1  Kerz  V.  Wolf,  131  111.  App:  38T.  »  Kera  v.  Wolf,  181  111.  App.  387. 

2  Kerz  V.  Wolf,  131  ni.  App.  38T, 
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in  the  district  court,  and  are  not  liable  for  attorney's  fees  on  the 
appeal  to  the  Supreme  Court.  The  only  attorney's  fees  which  can 
be  considered  in  an  asSds'gmeiit  df:  damage  in  this  case  are  the  fees 
paid  by  plaintiffs  to  their  attorneys  in  securing  the  dissolution  of 
the  temporary  injunction,  if  ainy  such  were  paid.* 

<  Ferrell   v,   Coeur  d'Alene   &   St.   J.   Transp.   Co,,   157   P.   946,  29   Idaho, 
118. 
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CHAPTER  CLXXIII 

INNKEEPERS 
§  3151.    Who  are  innkeepers.       *  , 

3152.  Existence  of  relation  of  guest  and  innkeeper. 

3153.  Duty  of  innkeeper  to  receive  public. 

3153(1).  United  States. 
3153(2).  Delaware, 

3154.  Matters  justifying  refusal  to  receive  traveler  as  guest. 

3155.  Liability  for  loss  of  goods  of  guest. 
,     3155(1).  California. 

,  31i55(2.).  Maryland. 

3156;     Skme — Right  of  guest  to  rely  on  statements  of  hotel  clerk. 

3157.  Care  required  with  respect  to  safety  of  guests. 

3157(1).  United.  States. 
3157(2).  Oklahoma. 

3158.  Liability  for  assault  on  guest  by  employee. 

,    3159.-  Right  of  innkeejier  to  expel  guest-^Disorderly  conduct. 

3160.  Same — ^Eight  to  feject  guest  for  annoying  other  guests. 

3161.  Same — Manner  of  expulsion. 

3162.  Right  :to  eject  persons  visiting  guest. 

3163.  Contributory  negligence  as  defense^  to  action  against  innkeeper  for 

-negligence. 

3164.  Same— Right  of  guest  to  rely  on  exercise  of  care  by  innkejjper. 

3165.  Pleading  and  proof. 

3166.  Sufficiency  of  evidence  in  action  for  wrongful  ejectiolii 

3167.  Damages  in  action  for  wrongful  ejection.' 

§  3151.     Who  are  innkeepiers 

The  jury  are  mstriicted  that  an  inn  is  a  public  house  of  enter- 
tainment, kept  open  for  the  reception  and  accommodation  of  trav- 
elers.'^ 

The  jury  are  instrvicted  that,  if  the  defendant,  at  the  time  refers 
red  to  in  the  evidence,  kept  open  for  the  reception  and  entertain- 
ment of  the  traveling  puTjlic  the  house  called  the and  there 

furnished  travelers  with  those  things  ordinarily  required  by  them 
whilst  upon  their  way,  he  was  an  innkeeper,  and  subject  to  all 
their  liabilities.* 

The  jury  are  instructed  that  a  person  who  makes  it  his  business 
to  entertain  travelers'  and  passengers  and  provide  lodgings  and 
necessaries  for  them  is  a  common  innkeeper,  whether  he  requires 
payment  in  advance,  or  at  the  time  of  furnishing  articles,  or  after- 
wards.^ 

The  j-ury  are  instructed  that,  if  the  defendant  held  himself  out 

to  the  public  as  a  person  who,  at  the  House,  entertained 

passengers  and  travelers,  and  provided  them  with  lodgings  and 
meals,  he  is  responsible  as  an  innkeeper,  no  matter  what  private 

1  Pinkerton  v.  Woodward,  33  Cal.  557,  91  Am.  Dec.  657. 

2  Pinkerton  v.  Woodward,  33  Cal.  557,  91  Am,  Dec.  657. 
8  Pinkerton  v.  Woodward,  33  Cal.  557,  91  Ain.  Dec.  657. 
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contracts  he  may  have  had  with  others  to  assist  him  in  conducting 
some  part  or  parts  of  the  entertainment  prepared  for  his  guests.* 

§  3152.     Existence  of  relation  of  guest  and  innkeeper 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  plaintiff,  on  the  occasion  in  question  on  which  it  is  alleged 
he  lost  the  sum  of  money  mentioned  in  the  evidence  at  the  inn  of 
defendant,  had  gone  there  to  obtain  lodging  and  breakfast,  and 
that  he  paid  the  usual  charge  for  such  entertainment,  then  plaintiff 
was  a  guest  of  the  inn,  and  entitled  to  the  remedies  of  such  a  guest 
as  against  an  innkeeper,  although  you  may  further  believe  from 
the  evidence  that  plaintiff  was  a  resident  of  the  same  town  as  de- 
fendant.* 

§  3153.     Duty  of  innkeeper  to  receive  public 
§  3l53(r).    United  States 

The.  jury  are  instructed  that  innkeepers  owe  a  certain  duty  to 
the  traveling  public  which  they  are  required  at  all  times  to  per- 
form, and,  if  they  violate  the  duty  or  refuse  to  perform  it,  they  are 
answerable  in  damages  to  iny  person  who  suffers  injury  as  a  re- 
sult therefrom.® 

§  3153(2).'  Delaware 

You  are  instructed  that  a  licensed  inn  Or  tavern  is  a  public  place 
to  which  the  public  has  a  right  to  go,  and  going  has  a  right  to  re- 
main as  long  as  is  consistent  with  the  lawful  purposes  with  which 
the  right  is  employed.  If  a  person  enters  and  is  received  in  an 
inn  or  tavern  as  a  guest,  he  has  a  right  to  remain  there  a  reason- 
able time,  if  he  behaves  himself  peaceably  and  properly  and  pays 
the  amount  charged  for  his  entertainment.' 

§  3154.     Matters  justifying  refusal  to  receive  traveler  as  guest 

The  jury  are  instructed  that,  when  a  traveler  presents  himself  at 
an  inn,  it  is  fhe.duty  of  the  innkeeper  to  accommodate  him  if  he  be 
a  fit  person  to  be  admitted  and  receive  accommodation ;  it  being  the 
innkeeper's  duty  to  receive  into  his  house  all  strangers  and  travel- 
ers who  may  call  for  entertainment,  provided  he  has  rooms,  and 
they  tender  him  a  reasonable  sum  for  the  accommodation  demand- 
ed. The  innkeeper,  however,  can  refuse  to  admit  any  one,  if  he 
pleases,  rendering  himself  liable  in  an  action  for  any  injury  the 
stranger  may  sustain.  If  he  refuses  to  entertain  a  stranger  or  a 
traveler  for  a  good  reason,  he  is  not  liable  for  damages,  as  the 
law  only  requires  him  to  entertain  fit  persons.* 

*  Pinkerton  v.  Woodward,    33  Oal.  '  Vansaiit  v.  Kowalewskl,  90  A  421, 

557,  91  Am.  Dec.  657.  5  Boyce,  92. 

6  Walling  V.  Potter,  35  Conn.  183.  »  Nelson  v.  Boldt  (C.  C.  Pa.)  180  F. 

«  Nelson  v.  Boldt  (C.  C.  Pa.)  180  F.  779. 
779. 
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The  jury  are  instructed  that  it  is  also  the  duty  of  an  innkeeper 
to  protect  his  guests  against  the  intrusion  of  boisterous,  objection- 
able characters  and  persons  intoxicated,  and  such  persons  may  be. 
rejected.  Where  objection  to  admitting  a  guest  is  based  on  the 
fact  that  the  guest  is  committing  a  breach  of  the  peace,  or  is  intoxi- 
cated, the  innkeeper's  justification  may  be  determined  by  the  court 
as  a  matter  of  law,  but  when  the  question  is  as  to  the  guest's  char- 
acter or  reputation,  and  his  standing  as  a  reputable  person,  the 
question  is  for  the  jury.  If  the  jury,  believe  that  plaintiff  was 
not  a  law-abiding  citizen,  but  at  the  time  was  engaged  in  a  business 
which  was  in  violation  of  the  laws  of  the  various  states  of  the 
United  States,  then  the  jury  would  be  authorized  in  finding  that  he 
was-  not  such  a  proper  person  as  was  entitled  to  enforce  a  legal 
right  to  be  admitted  to  a  hotel  in  the  state  of ,  and  defend- 
ants would  be  justified  in  refusing  to  give  him  such  accommoda- 
tions as  he  demanded  at  that  time,  it  being  no  answer  that  other 
hotels  would  accommodate  hirn.® 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
plaintiff  was  a  prize  fighter,  and  had  engaged  in  nearly  a  hundred 
hotly  contested  battl^  in  various  states  of  the  Union,  and  that  in 
some  of  such  states  prize  fighting  was  a  criminal  offense,  then  it 
is  for  you  to  say  whether  plaintiff  was  such  a  reputable  person, 
within  the  definition  given  you  in  other  instructions,  that  he  could 
demiand  admittance  as  a  guest  to  the  hotel  of  defendant.^" 

§  3155.     Liability  for  loss  of  goods  of  guest 
§  3155(1).    California 

The  jury  are  instructed  that  if  the  plaintiff,  and  those  whose 
claims  he  holds  by  assignment,  were  travelers  and  transient  per- 
sons, and  were  received  by  the  defendant  at  the House  as 

an  innkeeper,  the  plaintiff  and  his  assignors  became  the  guests  of 
tlft  defendant,  and  the  latter  became  responsible  for  the  safety  of  all 
their  property  committed  to  defendant's  care  whilst  his  guests,  and 
defendant  can  only  exempt  himself  from  liability  by  showing  that 
the  loss  was  by  the  act  of  God  or  the  public  enemy,  or  the  neglect 
and  fraud  of  the  owner  or  owners  of  the  property  lost.^^ 

The  jury  are  instructed^  that  if  the  defendant  was  an  innkeeper, 
and  the  plaintiff  and  his  assignors  were  guests  of  defendant,  and 
travelers  and  transient  persons,  and  as  such  committed  their  prop- 
erty and  funds  to  the  custody  of  the  defendant  and  his  agents,  to 
be  placed  in  a  safe,  according  to  the  defendant's  rules  and  regula- 

'  »  Nelson  v.  Boldt  (C.  0.  Pa.)  180  F.  "  PInkerton  v.  Woodward,  33  Cal. 

779.  55T,  91  Am.  Dee.  657. 

10  Nelson  v.  Boldt  (C.  C.  Pa.)  180  F. 
779. 
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tions  posted  up  in  the House,  the  defendant  cannot  excuse 

himself  from  restoring  to  the  plaintiff  such  property  and  funds  by- 
showing  that  the  safe  was  robbed  by  unknown  persons,  either 
within  or  without  the  house.^* 

The  jury  are  instructed  that  the  liability  of  innkeepers  is  not 
limited  merely  to  the  personal  baggage  of  guests,  or  merely  funds 
sufficient  for  traveling  expenses  to  their  destination,  but  it  extends 
to  all  articles  Of  the  guest  which  the  innkeeper  receives  in  his 
custody  at  his  inn.^*  , 

§  3155(2).     Maryland 

The  jury  are  instructed  that  if  the  jury  find,  from  the  evidence  in 
the  cause,  that  the  plaintiff  was  a  guest  of  the  defendant,  as  al- 
leged in  the  declaration  in  this  cause,  that  the  trunk  of  the  plaihtifif 
was  brought  by  him  into  the  hotel  of  the  defendant  while  the 
plaintiff  was  a  guest  in  said  hotel,  that  the  said  trunk  contained  the 
bank  notes  testified  to  by  the  plaintiff,  and  that  said  trunk  and  its 
contents  were  lost  while  so  in  said  hotel,  the  plaintiff  cannot  re- 
cover for  said  bank  notes  in  this  action;  uiiless  they  shall  also  find 
that  the  said  bank  notes  were  designed  by  the  plaintiff  for  his  use, 
while  on  his  journey  or  while  a  guest  in  said  hotel,  or  unless  they 
shall  find  that  they  were  lost  bj'  the  fraud  or  negligence  of  the  de- 
fendant." 

You  are  instructed  that,  if  the  jur}^  f^nd  the  facts  stated  in  the 
above  prayer,  and  also  find  that  the  plaintiff  had  on  his  person  at 

the  time  of  his  arrival  at  the  hotel  of,  defendant  $ or  $ 

in  money  of  this  country,  and  that  the  money  in  the  trunk  was  in 
Canada  money,  they  may  find  that  the  money  of  this  country  was 
intended  by  him  for  use  on  his  journey,  and  was  sufficient  for  that 
purpose ;  and,  if  they  do  so  find,  then  the  plaintiff  cannot  recover 
for  the  money  in  the  trunk,  unless  they  find  it  was  lost  by  the 
fraud  or  negligence  of  the  defendant.^^ 

The  jury  are  instructed  that,  if  the  jury  find  that  the  plainftff 

left and  came  to ,  and  brought  the  caddy  or  box  of 

tea  in  controversy  with  him,  and  that  said  caddy  or  box  had  not 
been  opened  when  he  arrived  at ,  and  that  he  intended  rent- 
ing a  house  and  going  to  housekeeping  in ,  they  may  find  that 

said  tea  was  not  intended  for  use  while  on  his  journey  or  while  he 
was  a  guest  in  the  hotel  of  the  defendant  (if  they  find  he  was  such 
guest),  and,  if  they  do  so  find,  then  the  plaintiff  cannot  recover  for 
said  tea  in  this  action,  unless  they  shall  also  find  that  it  was  lost 
by  the  fraud  or  negligence  of  the  defendant.** 

i2Piiikerton  v.  Woodwarcl,  33  Cal.  i*  Treiber  v.  Burrows,  27  Md.  130. 

557,  91  Am.  Dec.  657.  isXreiber  v.  Burrows,  27  Md.  130. 

13  Pinkerton  v.  Woodward,  33  Cal.  lo  Treiber  v.  Burrows,  27  Md.  130. 
557,  91  Am.  Dec.  657. 
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§  3156.     Same — Right  of  guest  to  rely  on  statements  of  hotel  clerk 

The  jury  are  instructed  that  the  guests  in  a  hotel  have  the  right, 
in  the  exercise  of  intelligence  and  due  care,  to  rely  to  some  extent 
and  to  a  large  extent,  under  ordinary  circumstance^^,.upon  the  state- 
ments made  to  them  by  the  clerks  and  employees  in  the  hotel  at- 
tending to  certain  parts  of  the  business,  so  far  as  the:  statements  re- 
late to  the  matters  under  their  control.  They  are  there  for  .that 
purpose  among  others.  And  when, it  comes  to  a  question  of  fire, 
and  what  the  conditions  are,  the  guest  has  a  right  to  rely  upon  what 
they  say  to  some  extient,  not  fully,  not  as  experts,'  but  still" what 
they  say  to  the  guests  within  the  bounds  of  reason  and  common 
sense,  the  guests  are  protected  in  paying  attention  to,  if  under  all 
the  circumstances  of  the  case  the  jury  believe  they  were  justified 
in  paying  attention  to  what  was  said  to  them.  It  does  not,  however, 
exonerate  the  guest  from  the  exerciseof  his  intelligence.  But  it  is 
for  the  jury  to  say  whether  the  plaintiff  was  negligent,  considering 
all  the  circumstances,  in  paying  a^ttention  to  and  relying  upon  the 
statements  of  thig  nature.", 

§  3157.     Care  required  with  respect  to  safety  of  guests 
§  3157(1).    United  States 

The  jury  are  instructed  that  a  keeper  of  a  hotel  is  not  an  insurer 
of  the  safety  of  his  guests.  The  limit  of  his  duty'is  to  exercise  rea- 
sonable care  for  the  safety  and  comfort  of  his  guests,  and  when- 
ever he  discharges  that  duty,  if  a  guest  gets  injured  without  negli- 
gence on  his  part,  then  he  cannot  recover  for  the  injury.^* 

§  3157(2).     Oklahoma 

You  are  instructed  that  a  hotel  keeper  for  hire  is  not  an  insurer 
of  the  safety  of  his  guests,  but  must  use  reasonable  care  and  dili- 
gence for  their  safety,  and  must  provide  everything  necessary  for 
that  purpose,  including  reasonably  safe  barriers  around  air,  shafts 
or  areaways,  and  sufficient  lights  for  the  guests  to  see  and  ob- 
serve any  dangerous  places,  and  must  exercise  to  that  end  a  rear 
sonable  degree  of  skill.  It  is  for  you  to  say  under  the  evidence 
whether  or  not  the  balustrade  maintained  around  tlie  areaway  re- 
ferred to  was  reasonably  sufficient  to  protect  the  same  and  to  keep 
guests  from  falliflg  through  the  areaway  under  the  conditions  which 
you  may  find  existed  there,  an4  also  it  is  for  you  to  find  from  the 
evidence  whether  or  not  the  hallway  containing  the  opening  or 
areaway  was  sufficiently  lighted  at  the  time  of  the  accident,  and 
whether  or  not  the  night  clerk,  or  defendant's  agents  in  charge, 
used  reasonable  skill  and  care  in  escorting  the  plaintiff  to  his.  room, 

17  Jefferson  Hotel  Co.  v.  Warren  (C.  is  Trnlock  v.  Willey  (C.  O.  A.  Ark.) 

C.  A.  N.  Y.)  128  F.  565,  63  C.  C.  A.  193.       1S7  F.  956,  112  C.  C.  A.  1. 
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and  from  all  these  considerations  determine  whether  or  not  the 
defendants  were  guilty  of  any  negligence.  You  must  also  take  into 
consideration  the  circumstances  under  which  the  plaintiflf  came  to 
the  hotel,  his  physical  condition,  the  manner  in  which  he  proceeded 
to  his  room,  and  determine  therefrom  whether  or  not  he  was 
guilty  of  any  negligence  which  contributed  to  the  injury  complained 
of,  and,  if  you  find  from  the  evidence  that  the  plaintiff  was  guilty 
of  such  negligence,  then  the  plaintiff  cannot  recover.^* 

§  3158.     Liability  for  assault  on  guest  by  (employee 

I  charge  you,  gentlenien  of  the  jury,  that  it  is  no  defense  to  this 

action  that did  not  know,  if  you  believe  from  the  evidence  in 

this  case  that  he  did  not  know,  that  plaintiff  was  a  guest  of  and  had 
a  room  in  the Hotel.*' 

§  3159.     Right  of  innkeeper  to  expel  guest — Disorderly  conduct 

You  are  instructed  that,  if  a  gU€st  enters  the  barroom  of  an  inn 
or  tavern  for  the  purpose  of  drink  or  refreshment,  being  in  a  physi- 
cal condition  to  receive  the  same  and  conducting  himself  in  an 
orderly  and  peaceable  manner,  he  has  a  right  to  enter  the  barroom 
and  remain  long  enough  to  satisfy  the  lawful  purpose  for  which  he 
entered.  He  may,  by  his  conduct  convert  neither  place  into  a  place 
different  in  character  from  that  for  which  it  was  intended  by  its 
license.  He  cannot  make  of  the  barroom'  a  loafing  place  or  a  place 
for  the  display  of.  his  temper,  appetite3  or  passions.  Therefore, 
when  a  person  enters  a  barroom  wrongfully,  that  is,  with  force  and 
disorder  in  the  first  instance,  or  returns  thereto  in  a  disorderly 
manner  after  having  but  shortly  before  been  requested  to  leave  or 
been  lawfully  expelled,  he  may  be  put  out  in  a  proper  manner,  or, 
having  entered  peaceably  and  rightfully  by  virtue  of  the  license  ex- 
tended to  him  as  one  of  the  public,  if  he  thereafter  becomes  pro- 
fane of  disorderly,  and  if,  upon  request  he  refuses  to  leave,  he  for- 
feits his  right  to  reihain  for  any  purpose  and  becomes  a  trespasser, 
and  like  any  trespasser  may  be  put  out  by  resort  to  so  much. force 
as  is  necessary.  When  a  person  for  such  reasons  is  in  such  a  man- 
ner ejected  from  a  tavern,  and  injury  results  to  him,  the  law  con- 
siders the  injury  to  be  the  result  of  his  own  misconduct  rather  than 
the  result  of  the  conduct  of  him  who  ejects  him  in  a  lawful  manner, 
and  for  such  an  injury  the  law  accords  to  him  no  right  of  recov- 
ery.*^ 

10  Seay  v.  Plunkett,  145  P.  496,  44  21  Vansant  v.  Kowalewski  (Del.)  00 

Okl.  794.  A.  421,  5  Boyce,  92. 

20  ^^o^^is  Hotel  Co.  v.  Henley,  40 
So.  52,  145  Ala.  678. 
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§  3160.     Same — Right  to  eject  guest  for  annoying  other  guests 

You  are  instructed  that  if was  troublesome  to  the  defend- 
ants and  annoying  to  their  guests,  and  if  the  annoying  acts  were 
willful,  the  defendants  might  rightfully  put  him  out  of  their  house, 
if  they  used  no  unnecessary  force  or  violence.  If,  hbwever,  they 
were  the  result  of  sickness,  although  they  might,  under  certain  cir- 
cumstances, remove  him,  such  removal  must  be  in  a  manner  suited 
to  his  condition.** 

§  3161.     Same — Manner  of  expulsion 

You  are  instructed  that,  in  order  to  warrant  the  forcible  removal 
of  a  person  from  a  barroom  by  the  proprietor  or  his  servant,  there 
must  first  be  some  lawful  reason  or  excuse  to  prompt  and  justify 
the  removal.  Being  present  by  invitation  or  permission  extended  to 
the  public  by  reason  of  the  character  of  the  place  for  which  a  li- 
cense is  granted,  a  person  must  have  done  something  or  threatened 
to  do  something  by  which  the  invitation  or  permission  is  with- 
•  drawn  before,  by  his  unlawful  presence,  he  becomes  a  trespasser.  If 
he  becomes  disorderly,  or  threatens  a  breach  of  the  peace,  he  is  in 
law  a  trespasser  and  the  proprietor  or  his  servant  may  lawfully  put 
him  out.  But  in  removing  a  disorderly  person  from  a  tavern,  be- 
ing a  public  place,  it  is  the  duty  of  the  proprietor  or  his  servant 
first  to  order  the  person  to  go  out,  and  if  he  refuses,  he  may  then 
remove  him,  but  in  doing  so  he  may  use  only  such  force  as  is  nec- 
essary for  the  purpose.** 

§  3162.     Right  to  eject  persons  visiting  guest 

The  jury  are  instructed  that  if  Miss and requested 

this  plaintiff  to  leave  the  room  in  question  on  that  night,  and  she 

refused  to  leave  the  room,  was  justified,  as  matter  of  law, 

in  removing  her,  provided  he  used  no  more  force  than  necessary.** 

§  3163.     Contributory  negligence  as  defense  to  action  against  inn- 
keeper for  negligence 

You  are  instructed  that,  if  drunkenness  was  the  proximate  cause 
of  the  death  of  the  deceased,  if  he  got  drunk  under  such  circum- 
stances as  any  reasonable  and  prudent  man  could  foresee  that  he 
was  putting  himself  in  such  a  condition  that  this  result  might  prob- 
ably happen,  then  the  plaintiii  cannot  recover.*" 

22  McHugh  V.  Schlosser,  28  A.  291,  2  4  McKeon  v.  Taylor  (Sup.)  132  N, 
159  Pa.  460,  23  L.  If.  A.  574,  39  Am.       T.  Supp.  445. 

St.  Hep.  699.  '"'  Scholl,  v.  Belcher,  127  P.  968,  63 

23  Vansant  v.  Kowalewski  (Del.)  90      Or.  310. 
A,  421,  5  Boyce,  92. 
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§  3164.     Same — Right  of  guest  to  rely  on  exercise  of  care  by  inn- 
keeper 

The  jury  are  instructed  that  a  guest  of  a  hotel  need  not  look  for 
pitfalls  or  dangerous  places.  He  has  a  right  to  presume  that  the 
keeper  of  the  hotel  has  exercised  reasonable  care  to  make  the  place 
safe.  It  is  not  like  when  a  person  goes  to  some  place  which  is 
very  dangerous,  such  as  crossing  a  railroad  track,  then  he  must  stop, 
look,  and  listen,  to  see  whether  or  not  a  train  is  coming,  and,  if 
he  fails  to  do  so  and  is  injured,  he  cannot  recover,  but,  when  a 
person  goes  to  a  hotel  where  he  is  a  guest,  he  is  not  required. to 
look  for  pitfalls  or  dangerous  places.  He  has  a  right  to  presume 
that  the  place  where  he  is  going  is  safe,  but  the  law  does  require 
him  to  exercise  reasonable  diligence  and  reasonable  care,  such  as 
ordinarily  prudent  persons  under  like  circumstances  would  exer- 
cise^* 

§  3165.     Pleading  and  proof 

You  are  instructed  that  in  the  case  before  you  the  plaintiff  can-- 
not  recover  unless  the  testimony  satisfies  you  that  the  injuries 
alleged  were  caused  by  an  assault  or  ejection  made  by  the  defend- 
ant himself.  Under  the  pleadings  plaintiff  charges  the  assault  or 
trespass  as  made  by  the  defendant,  and  not  by  his  agent  or  servant, 
so  he  is  held  to  proof  of  the  wrong  by  the  defendant  only.^'' 

§  3166.     Sufficiency  of  evidence  in  action  for  wrongful  ejection 

You  are  instructed  that  in  this  case,  as  in  all  civil  cases,  the 
plaintiff  must  establish  his  claim  by  a  preponderance  of  the  testi- 
mony whichrneans  the  greater  weight  of  the  testimony  and  unless 
he  has  done  that  he  cannot  recover,  and  by  preponderance  is  meant, 
not  the  greater  number  of  witnesses  but  the  value  and  weight  of  the 
testimony.** 

§  3167.     Damages  in  action  for  wrongful  ejection 

You  are  instructed  that,  if  the  jury  shall  find  for  the  plaintiff,  you 
may  find  for  him  such  adequate  sum  as  will  reasonably  compensate 
him  for  the  alleged  injuries  and  outlays  shoVn  by  the  evidence  to 
have_been  received  or  expended  by  him,  having  regard  to  the  suf- 
fering and  loss  that  he  may  hereafter  sustain  by  reason  of  said  in- 
juries as  well  as  to  that  already  sustained  by  him,  and  including 
therein,  if  proven,  his  pain  and  suffering  of  mind  and  body,  loss 
of  bodily  and  mental  powers,  inability  to  perforrn  ordinary  labor, 
and  incapacity  to  earn  money  in  the  past  or  in  the  future,  and 

28  Trulock  V.  Willey  (C.  C.  A.  Ark.)  as  A'ansant  v.  Kovvalewski  (Del^  90 

18T  F.  956,  112  C.  C.  A.  1.  A.  421,  5  Boyce,  92. 

2'  Vansant  v.  Kowalewski  (Del.)  90 
A.  421,  5  Boyce,  92. 
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adequate  compensation  for  medical  expenses  and  loss  of  time  which 
are  the  immediate  and  necessary  consequences  of  the  injuries  sus- 
tained by  him.** 

You  are  instructed  that  the  plaintiff  claims  not  only  compensa- 
tory damages,  which  means  compensation  or  recornpense  for  the 
injury  sustained,  but  he  also  claims  eixemplary  or  piinitive  dam- 
ages. In  actions  of  this  kind  both  kinds  of  damages  may  be  award- 
ed if  in  the  judgment  of  the  jury  the  testimony  warrants  them  in 
so  doing.  But  we  would  say  to  you  that  before  awarding  to  the 
plaintiff  exemplary  or  punitive  damages  you  must  be  satisfied  fronj 
the  testimony  that  the  injury  complained  of  was  not  only  commit- 
ted by  the  defendant,  and  was  wrongful  and  unlawful,  but  that 
it  was  also  malicious,  or  willful  and  wanton  in  its  character.** 

29  Vansant  v.  Kowalewski  (Del.)  90  3o  Vansant  v.  Kowalewski  (Del.)  90 

A.  421,  5  Boyce,  92.  A.  421,  5  Boyce,  92.  * 
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CHAPTER  CLXXIV, 

INSANITY 

§  3168.    Presumptions  and,  burden  of  proof. 

§  3168.     Presumptions  and  burden  of  proof 

You  are  instructed  that,  reason  bfeing  the  common  gift  of  God 
to  man,  every  man  is  presumed  to  be  sane,  and  insanity  can  only 
be  proved  by  clear  and  unexceptionable  evidence.^ 

1  Dominick  v.  Randolph,  27  So.  481,  124  Ala.  557. 
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CHAPTER  CLXXV 

INSOLVENCY 

§  3169.    Validity  of  preferences  of  creditors — Intent  of  insolvent. 

3170.  Same — Intent  of  creditor  preferred. 

3171.  Question  of  intent  as  one  of  fact. 

§  3169.     Validity  of  preferences  of  creditors — Intent  of  insolvent 

You  are  instructed  that  if  you  believe  from  the  evidence  that 

did  not  transfer  the  property  with  the  view  or  intention  to 

given  preference  to  defendants,  it  makes  no  diflference  what  were 
the  views  or  motives  Of  the  defendants  in  receiving  the  property, 

or  what  they  suspected  or  believed  about  the  solvency  of  — ; 

and  you  should  find  for  the  defendants."^ 

§  3170.     Same — Intent  of  creditor  preferred 

You  are  further  instructed,  in  this  case,  no  actual  fraud  is  charged 
against  these  defendants,  but  the  complaint  simply  charges  that  the 

assignment  in  question  was  made  to  defendants  by ,  and  was 

accepted  by  these  defendants  with  a  view  to  give  a  preference  to 
defendants,  with  a  view  to  prevent  the  property  so  transferred  from 

coming  to  the  assignee  of  said in  insolvency,  and  to  prevent 

the  same  from  being  distributed  ratably  among  his  creditors,  and 

to  defeat  the  objects  of  the  insolvent  act  of ;   and  that  the 

defendants  had  reasonable  cause  to  believe,  and  knew,  that  said 
was  insolvent,  and  that  the  transfer  was  made  for  the  pur- 
pose mentioned.  Now,  if  you  believe  from  the  evidence  that  de- 
fendant had  not  reasonable  cause  to  believe  as  charged  and  had 

no  other  intent  than  to  collect  an  honest  debt  due  them  by , 

and  had  no  intent  of  defeating  the  insolvent  law,  then  you  must 
find  for  the  defendants.* 

You  are  instructed  that,  even  if  you  believe  from  the  evidence. 

that was  insolvent  at  the  time  of  the  transfer,  and  even  if 

he  did  make  the  transfer  with  intent  to  prefer  the  defendants  to 
other  creditors,  if  you  believe  from  the  evidence  that  the  transfer 
was  made  for  a  valid  debt  to  defendants,  and  that  there  was  no 
intent  on  the  part  of  the  defendants  to  defeat  tlje  operation  of  the 
insolvent  law,  and  no  reasonable  cause  on  their  part  to  believe  as 
charged,  you  must  find  for  the  defendants.* 

§  3171.     Question  of  intent  as  one  of  fact 

You  are  instructed  that  the  question  of  fraudulent  intent  is  one 
of  fact,  and  not  of  law.  The  jury  are  exclusive  judges  of  all  ques- 
tions of  fact.* 

1  Haas  V.  Whittier,  32  P.  449,  97  s  Haas  v.  Whittier,  32  P.  449,  97 
Cal.  411.                                                       Cal.  411. 

2  Haas  v.  Whittier,  32  P.  449,  97  *  Haas  v.  Whittier,  32  P.  449,  97 
Cal.  411.                                                        Cal.  411. 
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CHAPTER  CLXXVI 

INTEREST 
§3172.     Eight  to  interest — On  advances. 

§  3172.     Right  to  interest — On  advances 

The  court  instr;icts  you  that,  if  you  believe  and  find  that  defend- 
ant, from  time  to  time,  subsequent  to  the  execution  of  the  con- 
tract sued  on  by  plaintiff,  advanced  to  one  C,  prior  to  his  assign- 
ing his  rights  in  this  cause  of  action  to  plaintiff  certain  money  upon 
the  request  of  said  C,  and  upon  his  agreement  to  pay  interest 
thereon,  and  that  said  amounts  were  advanced  or  loaned  to  said 
C.  upon  his  promise  to  repay  the  same,  with  interest,  then  defend- 
ant had  the  right  to  charge  said  C.'s  account  with  interest  thereon 
at  the  rate  of per  cent,  per  annum.^ 

1  Coombes  v.  Knowlson,  182  S.  W.  1040,  193  Mo.  App.  554. 
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CHAPTER  CLXXVli 

INTERNAL  REVENUE 
§  3173.    What  taxable  as  adulterated  butter — Abnormal  amount  of  water.  • 

^  3173.    What  taxable  as  adulterated  butter — ^Abnormal  arripunt  of 
water 

Now  you  will  notice  that  there  has  been  a  great  deal  of  discus- 
sion throughout  the  case  as  to  the  meaning  of  certain  terms. 
Among  the  terms  in- question  is  the  word  "absorption,"  and  it  has 
been  contended  that  that  word  must  apply  only  to  the  water  taken 
into  the  butter  by  the  chemical  process  of  absorption,  as  distin- 
guished from  incorporation.  It  has  appeared  by  the  testimony  of 
one  of  the  witnesses  that  less  than  one-half  of  1  per  cent,  of  water 
can  be  taken  by  what  is  chemically  called  absorption.  That  is  not 
the  only  definition  of  the  word  "absorb."  A  very  proper  definition 
as  given  by  the  dictionaries,  the  standard  dictionaries,  is  to  "draw 
in  as  a  constituent  pajrt."  It  is  inconceivable  that  the  gbvernnient 
would  have  passed  a  statute  against  adulteration  where  less  than 
one-half  of  1  per  cent,  of  water  could  have  been  absorbed  and  treat- 
ed as  absorption  in  a  chemical  sense,  and  you  are  instructed  as  the 
law  of  this  case  that  it  is  the  intent  of  this  statute  to  make  adul- 
terated butter,  which  by  any  proce,ss  is  made  to  contain  an  abnornial 
amount  of  water,  whether  that  is  obtained  by  what  is  called  chemi- 
cal absorption,  or  by  incorporation,  or  any  other  method  of  that 
kind.  If,  by  the  process  of  rftaking  that  butter,  there  is  left  in  it 
more  than  a  normal  amount  of  water,  it  is  adulterated  within  the 
meaning  of  the  statute.^  . 

1  Coopersville  Co-operative  Creamery  Co.  v.  Lemon  (C.  0.  A.  Mich)  163 
F.  145,  89  C.  C.  A.  595.  ■ 
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CHAPTER  CLXXVIII 

INTOXICATING  LIQUORS 

A.  Ceiminal  Liability  in  Genebai, 

3174.  Stating  effect  of  statute. 

3175.  .  Liability  for  manufacturing  alcoholic  liquor. 

3176.  ijiabllity    for   havinj:   possession   of    apparatus   for   manufacturing 

liquor. 

3177.  Unlawfully  engaging  in  business  of  selling  liquor — Elements  of  of- 

fense. 

3178.  Liability  for  maintaining  liquor  nuisance  in  violation  of  prohibitory 

legislation. 

3179.  Prosecution  for  seeping  place  where  liquor  unlawfully  sold — Place 

controlled  by  another  than  defendant. 

3180.  Prohibition  against  Iieeping,  storing,  and   delivering  liquor. 

3181.  Liability  for  keeping  liquor  on  hand  at  place  of  business. 

3182.  Sai     — What  constitutes  place  of  business. 

3183.  Liability  for  giving  away  liquor — Rights  in  home. 

3184.  Liability  of  druggist  for  suffering  persons  to  drinli  liquor  at  and 

about  place  of  business. 

3185.  Liability  for  delivery  of  liquor  in  dry  territory. 

3186.  Liability   for  transporting  liquor  into  dry   territory — Necessity   of 

knowledge  that  liquors  intended  for  sale. 

3187.  Falsely  indorsing  liquor  shipment  as  being'  for  medical  purposes. 

B.  Criminal  Liabilitx  fob  Illegal  ^alb 

3188.  Elements  of  offense 

3188(1).  Illinois. 
3188(2).  Kansac:. 
31S8(3).  Texar 

3189.  What  constitutes  sale. 

3189(1).  Missouri. 

3189(2).  Nebraska. 

3189(3).  North  Carolina.  . 

3189(4).  Texas. 

3190.  Liability  as  dependent  on  intoxicating  quality  of  beverage  sold. 

3191.  Sale  of  nonintoxicating  liquor  containing  alcohol. 

3192.  Sale  of  beer. 

3192(1).  Missouri. 
3192(2).  >:ebraska. 

3193.  ProhibitiOL  a.^ainst  sale  of  fermented  cider. 

3194.  Belief  of  defendant  that  beverage  sold  not  intoxicating. 

3195.  Necessity  of  showing  use  of  liquor  as  beverage. 

3196.  Defendant  acting  with  another  in  sale  of  liquor. 

3197.  Sale  and  delivery  of  liquor  through  agents, 

3197(1).  Connecticut. 
3197(2).  Massachusetts. 
3197(3).  Missouri. 
3197(4).  Texas. 

3198.  Interest  of  defendant  in  sale. 

3199.  Liability  of  servant  of  innkeeper. 

3200.  Purchase  for  another  as  accommodation. 

3200(1).  Arizona. 
3200(2).  Arkansas. 
3200(3).  Florida. 
3200(4).  Texas. 

3201.  Liability  for  selling  liquor  to  minor 

3201(1).  Arkansas. 
3201(2).  Michigan. 
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{  3202.    Sales  by  druggists. 
3202(1).  Iowa. 
3202(2).  Massachusetts. 
3202(3).  Missouri. 

3203.  Same — Sale  under  prescription  of  physician. 

3204.  Same — Effect  of  prescription  Issued  by  druggist  in  capacity  of  physi- 

cian. 

3205.  Sale  for  sacramental  purposes. 

C.  Pleading  and  Evidekce  in  Ceiminal  Pbosecution 

3206.  Proof  of  sales  to  other  persons  than  those  named  In  indictment. 

3207.  Presumptions  and  burden  of  proof. 

3207(1).  Arkansas. 
3207(2).  Iowa. 
3207(3).  iNorth  Dakota. 

3208.  Same — In  prosecution  for  having  possession  of  liquor  with  intent  t& 

sell. 
3208(1).  Oklahoma. 
3208(2).   /irginia. 

3209.  Presumption  as  to  whether  transaction  a  sale. 

3210.  Matters  considered  on  question  of  guilt  or  innocence  of  defendant. 

3211.  SuuiciMicy  of  evidence — Prosecution  for  manufacture  of  alcoholic- 

llqiuor. 

3212.  Sumciency  of  evidence  of  character  of  beverage  sold. 

3212(1).  California. 
3212(2),  Delaware. 
3212(3).  Texas. 

3213.  Judicial  notice  of  character  of  common  beer. 

A.    Criminal  Liability  in  General 

§  3174.     Stating  effect  of  statute 

The  court  instructs  the  jury  that  the  provisions  of  the  Codes 

of ,  known  as  the  "local  option  law,"  weje  adopted  in 

county  by  reason  of  an  election  held  in  said  county  on ,  and 

became  effective  in  said  county  on ,  and  that  since  said  last 

mentioned  date  it  has  been  and  npw  is  unlawful  in  said  county 
for  any  person  to  sell  either  directly  or  indirectly,  or  give  away  to- 
induce  trade  at  any  place  of  business  or  furnish,  to  any  person 
any  alcoholic,  spirituous,  malt,  or  intoxicating  liquors.^ 

§  3175.     Liability  for  manufacturing  alcoholic  liquor 

The  jury  are  instructed  that  the  phrase  "to  manufacture  alcoholic 
liquor's,"  in  the  statute  on  which  this  prosecution  is  based,  means 
to  convert  the  raw  material  out  of  which  alcoholic  liquors  can  be 
made  into  alcohol." 

§  3176.     Liability  for  having  possession  of  apparatus  for  manu- 
facturing liquor 

The  court  instructs  the  jury  that,  if  you  believe  beyond  a  rea- 
sonable doubt  that  this  defendant  did  have  in  his  possession  a  cop- 

1  State  V.  O'Brien,  90  P.  514,  35  2  Patterson  v.  State,  215  S.  W.  629,. 

Mont.  482,  10  Ann.  Gas.  1006.  140  Ark.  236. 
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per  still  and  worm,  as  charged  in  the  indictment,  and  that  waSan 
apparatus  for  the  distilling  and  manufacturing,  of  liquor,  intoxi- 
cating liquor  or  beverages,  why  he  would  be  guilty  under  the  law, 
even  though  that  wasn't  a  complete  outfit  for  the  manufacturfi.  of 
liqiior.  If  he  had  a'  still  and  worm,  and  that  was  a  part-  of  an  ap- 
paratus used  for  the  manufacture  of  liquor,  as  I  have  already 
charged  you,  and,  as  ,set  out  in  the  indictment,  why  he  would  be 
guilty  under  the.  laK,  even  though  he  didn't  have  the  .cap,  if:  he 
didn't  have  a  cap,  as  insisted  on  the  part  of  the  defensfe,  Which 
would  be  necessary,  as  they  contend,  for  the  making  of  a  complete 
apparatus  for  the  manufacturing  of  .liquor.  As  I  have  charged 
you,  if  he  had  a  part  of  an  apparatus  for  the  distilling  or  manufac- 
turing of  intoxicating  liquors — if  he  had  it;  as  charged  in  the  indict- 
ment and  as  I  have  already  explained,  under  the  rules  given  you, 
why  he  would.be  guilty  under  the  law,  even  though  he  didn't  nave 
a  complete  apparatus  necessary  for  the  manufacture  of  liquor.* 

§  3177.  Unlawfully  engaging  in  business  of  selling  liquor— Ele- 
ments of  offense 

You  are  instructed  that,  in  order  to  constitute  a  violation  of  this 
statute,  it  must  appear  that  the  defendant  engaged  in  or  pursued 

the  occupation  or  business  of  selling  iiitoxicating  liquors  in 

county,  state  of ;    and  it  must  be  shown  that  he,  in  said 

county  and.  state,  did,  during'the  month  of  ^  make  at  least 

two  Sales  of  intoxicating  liquors  to  .    .If  you  should  find 

that  the  defendant  did  not  make  at  least  two  sales  of  intoxicating 
liquor  to in  the  month  of ,  or  if  you  have  a  reason- 
able doubt  thereof,  you  will  acquit.  If  you  shall  find  that  the  de- 
fendant ttiade  two  sales  of  intoxicating  liquor  to ,  but  if  you 

find  that  he,  the  defendant,  during  none  of  the  year  — '- ,  en- 
gaged'in  or  pursued -the  business  or  occupation  of  selling  intoxi- 
cating liquor  in  said  county  and  state,  or  if  you  have  a  reason- 
able doubt  thereof,  you  will  acquit.* 

You  are  further  instructed  that  by  the  terms  "occupation^'  and 
"business,"  as  the  same  are  used  in  this  law  and  in  this  charge,  is 
meant:  The  trade,  calling,  or  vocation,  in  which  one  engages  for 
the  purpose  of  procuring  a  living  or  obtaining  wealth.  And  you 
are  instructed,  in  this  connection,  that,  the  law  requires  that,  be- 
fore the  defendant  can  be  convicted,  he  must  be  shown  by'  the 
evidence  in  this  case  to  have  made  two  or  more  sales,  while  so  en- 
gaged in  01*  pursuing  said  occupation  or  business.^ 

3  Strickland  v.  State  (Ga.  App.)  102  '■  \nclorson  v.  State,  157  S.  W.  150, 

S.  B.  383.  70  Tex.  Cr.  R.  250. 

*  Brown  v.  State,  160  S.  W.  374,  72 
Tex.  pr.  K.  33. 
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«  The  jury  are  instructed  that,  iii  order  to  constitute  engaging'  in 
or  pursuiiig  the  occupation  or  business  of  selling  intoxicating',  liq- 
uors, it. is  necessary  for  the  state  to  prove  beyond  a  reasonable 
doubt  that  the  defendant  unlawfully  engaged  in  and  foUawed  the 
occupation  ^nd  business  of  selling  intoxicating  liquors  in-  V 

at  any  time  between  the  month  of ,  and  the ,  and  that 

the  defendant  unlawfully  made  at  least  two  diflferent  sales  of  in- 
toxicating liquor  between   said   dates   in  — ,   to   the  parties 

named  in  the  indictment;  but  it  is  not  required  that  the  state 
should  show  that  said  business  or  occupation  was  the  defendant's 
principal  business  or  occupation,  or  that  he  gave  the  whole  or  the 
greater  part  of  his  time  to  said  business.  A  person  may  engage 
in  his  usual  occupation  or  avocation,  and  yet  secretly  and  covertly 
sell  intoxicating  liquors  whenever  the  opportunity  presented  itself, 
and  would  be  guilty,  under  the  law  governing  this  case,  of  engag- 
ing in  or  pursuing  the  occupation  or  business  of  selling  intoxicat-' 
ing  liquors.* 

The  jury  are  instructed  that  if,  therefore,  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  between  the  month  of 
— ■■ and  -,  the  sale  of  intoxicating  liquors  was  prohibit- 
ed, in  ,  under  the  laws  of  this  state,  and  that  the  defendant, 

,  did  at  any  time  between  said  dates  in  ,  unlawfully 

engage  in  and  pursue  the  occupation  and  business  of  selling  in^ 
toxicating  liquors,  as  alleged  in  the  indictment,  and  if  you  believe 
that  the  defendant  unlawfully  in  said  county  and  state  between 
said  dates  and  at  or  about  the  dates  alleged  in  the  indictinent  did 
make  as  many  as  at  least  two  different  sales  of  intoxicating  liquors 
to  the  parties  named  in  the  indictment,  then  you  will  find  the  de- 
fendant guilty  as  charged;  but,  unless  you  so  believe,  you  will 
acquit  him.' 

You  are  instructed  that  it  is  not  necessary  under  the  law  that  a 
party  should  make  a  profit  in  his  business  in  order  to  be  guilty  of 
engaging  in  or  pursuing  the  occupation  of  selling  intoxicating 
liquors.* 

You  are  instructed  that  if  you  beHeve  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  did,  in  — : ,  on  or 

about  the  time  charged  in  the  indictment,  and  prior  to  

(which  is  the  date  of  the  fiHng  of  the  indictment  herein),  and  sub- 
sequent to  ,  unlawfully  engage  in  and  pursue  the  occupa- 
tion and  business  of  selling  intoxicating  liquors,  as  alleged  in  the 
indictment,  and  you  further  so  believe  that  the  defendant  unlaw- 

"Pickson  V.  State,  146. S.  W.  914,  s  Dickson  v.  State,.  146  S.  W.  914, 

66  Tex.  Or.  R.  270.  66  Tex.  Cr.  K.  270. 

7  Dickson  v.  State,  146  S.  W.  914, 
66  Tex.  Cr.  R.  270. 
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fully  in  said  county  and  state,  at  the  time  alleged  in  the  indict-? 
ment,  did  make  two  different  sales  of  intoxicating  liquors  to  one 

,  and  on  or  about  the  time  alleged  in  the  indictment  one  sale 

to ,  and  did  make  on  or  about  the  time  alleged  in  the  indict- 
ment   different  sales  to ,  and  did  during  the  months  of 

,  ,  and  ,  19 — ,  make  several  different  sales  of 

intoxicating  liquors  to  one ,  then  you  will  find  the  defend- 
ant guilty  and  assess  .his  punishment  at  confinement  in  the  state 

penitentiary  for  any  term  of  years  not  less  than ■- —  nor  more 

than  ;    but,  unless  you  do  so  believe,  you  will  acquit  the 

•defendant* 

You  are  further  instructed  that,  under  the  law,  in  order  to  con- 
stitute or  engage  in  or  pursue  the  occupation  or  business  of  selling 
intoxicating  liquors,  it  is  necessary  for  the  state  to  prove  beyond 
a  reasonable  doubt  that  the  defendant  unlawfully  engaged  in  and 
followed  the  occupation  and  business  of  selling  intoxicating  liq- 
uors, in  county  at  the  time  alleged  in  the  indictment,  and 

■during  the  months  of  ,  ,  and  ,  19 — ,  and  that 

said  sales,  if  any,  must  have  been  prior  to ■■ (which  is  the 

date  of  the  filing  of  the  indictment  herein),  and  unless  you  do  so 
Tielieve  beyond  a  reasonable  doubt  you  will  acquit  the  defendant 
and  say  by  your  verdict,  "Not  guilty."  ^^ 

§  3178.     Liability  for  maintaining  liquor  nuisance  in  viojation  of 
prohibitory   legislation 

You  are  instructed  that,  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  kept  and  maintained 
the  place  mentioned  in  the  inform,ation  at  the  time  therein  stated, 
•or  at  any  time  within  — years  prior  to  the  filing  of  the  infor- 
mation, which  was  on  — ,  and  dispensed  beer  or  kept  it  as  a 

place  where  persons  were  permitted  to  resort  for  the  purpose  of 
drinking  beer  as  a  beverage  or  kept  beer  for  sale,  barter,  or  deliv- 
ery, then  you  should  find  him  guilty  as  charged  in  the  informa- 
tion." 

You  are  instructed  that  it  is  claimed  by  the  state  that,  as  one  of 
the  ingredients  of  the  offense  charged,  there  was  a  sale  to  the  de- 
fendant's hired  man  of  a  keg  of  beer  under  the  circumstances  as 
disclosed  by  the  evidence.  In  that  behajf  I  charge  you  that,  if  you 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  defend- 
ant procured  a  keg  of  beer  or  other  intoxicating  liquor,  so  that  the 
title  and  ownership  thereof  was  in  him;    and  that  thereafter,  on 

»  Clark  V.  State,  186  S.  W.  260,  61  "  State  v.  Ball.  123  N.  W.  826  19 

Ter.  Or.  R.  597.  N.   D.  782. 

10  Clark  v.  State,  136  S.  W.  260,  61 
Tex.  Cr.  R.  597. 
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the  premises  mentioned  in  the  information,  he  transferred  the  title 
to  the  same  to  his  hired  man  by  charging  its  value  to  him,  or  in 
any  other  manner  constituting  a  sale  thereof,  then  he  would  be 
guilty  of  selling  intoxicating  liquor  in  violation  of  law.^* 

§  3179.  Prosecution  for  keeping  place  where  liquor  unlawfully 
sold — Place  controlled  by  another  than  defendant 
The  jury  are  instructed  that,  if  you  believe  from  the  evidence  in 
this  case  that  the  building  wherein  the  intoxicating  liquors  were 
sold,  bartered,  and  given  away  in  violation  of  law,  as  alleged  in 
the  indictment  in  this  case,  was  during  all  said  time  leased  and 
rented  to,  and  under  the  control  and  management  of,  persons  oth- 
er than  the  defendant,  and  said  building  and  fixtures  and  the  busi- 
ness therein  conducted  were  not  in  the  control  of  the  defendant, 
the  mere  fact  that  the  defendant  had  knowledge  of  the  illegal  busi- 
ness conducted  in  said  building,  or  the  fact  that  defendant,  while 
acting  for  the  persons  conducting  the  business,  made  occasional 
sales  of  the  intoxicating  liquors  of  said  other  persons,  would  not 
make  the  defendant  guilty  of  the  crime  charged  in  the  indictment 
in  this  case.^* 

§  3180.     Prohibition  against  keeping,  storing,  and  delivering  liq- 
uor 

The  jury  are  instructed  that  a  person  may,  under  the  law,  order 
beer  for  another,  but  cannot  keep  and  store  it  for  him,  and,  if  you 
find  from  the  evidence  that  the  defendant  made  orders  for  beer 
for  either  of  the  witnesses -, '■,  or ,  and  after  re- 
ceiving it  kept  it  stored  in  his  cellar  or  basement  for  him  (such 
witness),  so  that  he  (such  witness)  might  go  into  the  basement 
from  time  to  time  and  get  a  bottle  of  the  beer  and  drink  it,  this 
would  be  a  keeping  and  storing  of  beer  for  such  person  as  defined 
in  these  instructions-,  and  it  would  not  make  any  difference  in  such 
case  if  the  defendant  did  have  an  interest  in  the  case  of  beer  in 
which  the  same  was  shipped,  and  used  and  drank  some  of  the 
beer  himself  that  was  shipped  in  the  same  case." 

The  jury  are  instructed  that,  in  order  to  convict  on  any  count 
of  the  indictment  in  this  case,  you  must  find  that  defendant  kept 
and  stored  beer  for  the  person  named  in  the  said  count  of  the  in- 
dictment, that  he  kept  it  stored  in  hi^s  c£llar  or  basement,  and  that 
he  intended  when  he  kept  it  so  stored  that  such  person  might  go 

12  State  V.  Thoemke,  92  N.  W.  480,  under   the   evidence,   which   showed 

11  N.  D.  386.  that  defendant  was  maintaining  his 

i»  Durgt  V.  State  (Ind.)  128  N.   E.  basement  as  a  drinliing  resort  for  any 

920.  one  in  the  neighborhood  whom  he  was 

1*  State  V.  McMurtry,  143  S.  W.  521,  willing  to  trust  and  who  wished  to 

161  Mo.  App.  400.    This  was  correct  use  the  basement  tot  that  purpose. 
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into  stich  basement  either  by  himself  or  with  defendant  and  get 
one  or  more  bottles  of  such  beer  and  drink  it,  and  that  such  wit- 
ness would  have  the  rig-ht  to  take  some  portion  of  the  beer  and 
appropriate  it  to  his  own  use.  It  is  not  necessary  to  find  that  there 
was  a  distinct  understanding  as  to  how  many  bottles  could  be 
taken  by  such  witness,  but  if  you  find  that  there  was  an  urtdei^ 
standing  between  defendant  and  the  witness  that  some  of  the. bot- 
tles of  beer  might  be  appropriated  by  the  witness  to  his  own  per- 
sonal use  and  benefit,  and  if  the  defendant  kept  it  stored  for  the 
witness  with  such  understanding,  this  would  be  a  keeping  and 
storing  of  such  beer  for  such  witness.'" 

§  3181.     Liability  for  keeping  liquor  on  hand  at  place  of  business 

I  charge  you,  gentlemen  of  the  jury,  that  if  you  believe,  from  a. 

consideration  of  the  evidence  adduced  upon  the  trial  of  this  case, 

that  the  defendant,  at  the  time  alleged  in  this  accusation  or  any 

time  after  ,to ,  was  engaged  as  a  restaurant  keeper 

and  soft  drink  dispenser,  and  that  to  the  establishment  wherein 
he  operated  the  public  was  impliedly  or  expressly  invited  to  come 
and  trade,  such  a  restaurant  and  soft  drink  establishment  did  con- 
stitute,, in  law,  a  place  of  business,  and,  it  would  be  a  violation  of 

the  law  of for  him  to  keep  on  hand,  in  connection  with  sUcb 

restaurant  or  soft  drink  dispensary,  alcoholic,  spirituous,  malt  or 
intoxicating  liquors  for  any  purpose  whatever.'® 

§  3182.     Same — What  constitutes  place  of  business 

I  charge  you  that  by  "place  of  business"  is  meant  public  place 
of  business;  not  public  in  the  sense  that  it  belongs  to  the  public; 
not  public  in  the  sense  that  it  is  done  with  any  great  degree  of 
publicity ;  but  it  must  be  a  place  to  which  the  public  is  invited,  ei- 
ther expressly  or  by  implication,  to  come  for  the  purpose  of  trad- 
ing or  transacting  business ;  and  a  place  of  that  character  to  which 
the  public  is  invited,  where  business  is  carried  on,  is  a  public  place 
of  business,  it  makes  no  difference  whether  the  amount  of  business 
be  great  or  small.  By  "public"  is  meant  that  the  public  is  invited 
to  it  and  has  access  to  it  for  a  purpose  within  the  scope  of  the 
business  that  is  carried  on.'' 

You  will  notice  the  verbiage  of  the  statute ;  it  says  "keeping  on 
hand";  to  keep  on  hand  at  their  place  of  business.  For  one  to 
keep  liquor  in  his  particular  place  of  business  in  a  building,  if  he 
has  more  than  one,  would  be  within  that  statute ;  but  I  charge  you 
that  it  is  not  necessary  for  the  liquor  to  be  kept  in  any  particular 

Instate  V.  McMurtry,    143  S.  W.  it  Brooks  v.  State,  90  S.  E.  989  19 

521,  161  Mo.  App.  400.  Ga.  App.  3. 

16  Bashinski  v.-  State,  62  S.  E.  57T, 
5  Ga.  App.  3. 
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room,  or  kept  in  the  place  where  the  main  business  is  kept  or  car- 
ried on,  or  in  a  public  place ;  that  is  to  say,  it  is  not  necessary  for 
it  to  be  kept  openly  or  publicly.  It  may  be  kept  secretly;  it  may 
be  kept  in  another  room  on  the  same  floor  of  the  building;  it  hiay 
be  kept  in  another  room  on  a  diiiferent  floor  of  the  same  building; 
but  if  it  is  kept  in  connection  with  the  businesSj  easily  accessible 
to  the  men  or  persons  operating  the  business,  if  it  is  kept  in  that 
way,  it  does  not  matter  whether  it.  is  in  the  same  room  or  on  the 
same  floor;,  indeed,  it. would  not  be  necessary  for  it  to  be  in  the 
same  building;  if  it  is  kept  at  the  place  of  business,  convenient  to 
it,  in  connection  with  it,  so  as  to  be  available,  and  in  a -way  indi' 
eating  that  it  was  intended  to  be  available  and  used  in  connection 
with,  the  business  (and  I  charge  you  that  it  would  not  be  necessary 
for  it  to  be  such  a  place  of  busifless  to  show  any  sale  of  any  liquor) , 
the  keeping  of  it  there  is  a  violation  of  the  law.^* 

You  are  instructed  that  if,  up  to  the  time  when  it  was  found, 
business  was  still  carried  on  there,  although  it  may  have  been,  to  a 
more  limited  extent,  although  it  may  have  been  done  privately, 
or  more  privately  than  theretofpre,  but  was  nevertheless  carried 
on,  the  liquor  was  kept  there,  ^md  the  business  was  carried  on  in 
the  building  by  the  defendant  at  the  same  place,  selling  to  some 
extent  and  carrying  on  business  to  some  extent  as  he  did  before, 
it  would  still  be  his  place  of  business,  however  limited,  and  al- 
though not  so  publicly  as  before,  provided  it  was  still  a  place 
vvhich  the  public  was.  expressly  or  impliedly  invited  to  visit  for 
the  purpose  of  trade." 

§  3183.     Liability  for  giving  away  liquor.T-Rights  in  home 

The  court  instructs  the  jury  that  the  word  "home,"  as  used  in 
the  law  here  to  be  applied,  means  the  permanent  residence,  or 
abiding  place  of  a  person  (other  than  a  club,  hotel,  boarding  house, 
etc.)  and  includes  with  the  actual  dwelling  house,  or  place,  all 
outbuildings  commonly  used  and  intended  for  necessary  or  con- 
venient use  in  connection  with  the  use  of  the  whole  as  a  home. 
Whether  or  not  the  cider  given  away  by  the  accused  was  at  time 
of  such  giving  of  a  greater  strength  than  is  by  law  allowed,  where 
the  giving  is  not  shown  to  be  within  the  home  of  the  giyer,  and 
whether  or  not  the  giving  occurred  within  the  home  of  the  accus- 
ed, are  questions  of  fact  to  be  determined,  by  the  jury,  upon  the 
evidence.** 

The  eourt  instructs  the  jury  that  a  person. having  a  home,  as.  de; 

18  Brooks  V.  State,  90  S.  E.  989, 19  20  Barer.  Commonwealth,  94  S.  E. 

Ga.  App.  3.  168,  122  Va.  783. 

10  Brooks  V.  State,  90  S.  E.  989,  19         ,  . 
6a.  App.  3. 
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fiAed  by  law  and  by  the  instructions  given,  itlay  lawfully  give 
away  cider,  in  such  home,  provided,  that  such  giving  is  in  no  wise 
a  shift  or  device  to  evade  the  provisions  of  the  law.  And  the  court 
further  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  giving  of  cider  by  the  accused,  as  charged  in  the  indict- 
ment and  shown  in  the  evidence,  occurred  only  within  the  home  of 
the  accused,  in  the  sense  in  which  "home"  has  been  defined  to 
them,  and  that  such  giving  was  in  no  wise  a  shift  or  device  to 
evade  the  provisions  of  the  law,  they  will  find  the  accused  not 
guilty.*' 

§  3184.     Liability  of  druggist  for  suffering  persons  to  drink  liq- 
uor at  and  about  place  of  business 

The  jury  are  instructed  that,  if  jrou  believe  and  find  from  the 

evidence  in  this  cause  that  the  defendattt,  in  the  county  of , 

in  the  state  of ,  at  any  time  within  one  year  prior  to , 

was  a  druggist  and  a  dealer  in  drugs  aiid  medicines,  and  did  un- 
lawfully suffer  to  drink  whisky  at, and  about  his  place  of 

business — that  is  to  say,  his  drug  store — you  will  find  the  defend- 
ant guilty,  as  he  stands  charged  in  the  second  count  of  the  indict- 
ment, and  assess  his  punishment  at  a  fine  not  exceeding  $— , 

or   at   imprisonment    in   the    county    jail    not    exceeding   — 

months.** 

§  3185.     Liability  for  delivery  of  liquor  in  dry  territory 

The  court  instructs  the  jury  that  what  is  .known  as  the  local  op- 
tion law,  prohibiting  the  sale  of  intoxicating  liquors,  was  adopted 

in county  on  the day  of ,  and  has  been  in  full 

force  in  said  county  from  the  said  date  to  the  present  time;  and 
it  has  been  unlawful  in  said  county,  during  all  of  said  time,  for 
any  person  to  sell  to  another  any  intoxicating  liquors.    And  if  you 

believe  and'  find  from  the  evidence  that  the  defendant  in  —. 

county,  on  or  about  the '■ — -  day  of — ,  did  deliver  to  one 

one  pint  of  whisky,  you  will  find  him  guilty,  as  charged  in 

the  second  count  of  the  information,  and  assess  his  punishment 
at  a  fine  of  not  less  than  $ nor  more  than  $ ,  or  by  im- 
prisonment in  the  county  jail  for  a  term  of  not  less  than  — 

months'  nor  more  than  — months,  or  by  both  such  fine  and 

imprisonment.*" 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  the  defendant  did  not  sell  the  pint  of  whisky  to  the  witness 
,  as  defined  by  these  instructions,  but  if  you  do  find  that  he 

21  Bare  v.  Commonwealth,  94  S.  E.  23  State  v.  Elmore,  189  S.  W.  612 
168,  122  Va.  783.                                          195  Mo.  App.  15. 

22  State  V.  McAnally,  79  S.  W.  990, 
105  Mo.  App.  333. 
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agreed  with  the  witness  to  procure  for  him  one  pint  of 

whisky  from  some  other  person,  and  the  said  gave  to  the 

defendant  the  sum  of  $ with  which  to  procure  the  said  whis- 
ky, and  if  the  defendant  gave  the  said  money,  to  some  other  per- 
son and  agreed  with  him  that  such  other  person  should  deposit  a 

pint  of  whisky  in  a  box  at  the  rear  of  — ■- where  the  said 

■could  get  it,  and  if  the  defendant  notified  the  said where  he 

could  find  the  said  pint  of  whisky,  and  if,  in  pursuance  of  said  no- 
tice the  said went  to  the  said  box  and  got  the  said  pint  of 

whisky,  these  facts  would  constitute  a  delivery  of  the  whisky  by 

the  defendant  to  the  said  witness .** 

The  court  instructs  the  jury  that  if  the  defendant  did  not  have 
possession  and  control  of  the  whisky  at  the  time,  but  the  witness 
gave  the  defendant  the  money  and  asked  defendant  to  get  him  some 
whisky,  and  if  defendant  took  the  money  and  went  and  got  the 
whisky  from  some  other  person,  and  brought  it  back  and  delivered 

it  to  the  witness  ,  these  facts  would  not  constitute  a  sale 

■of  the  whisky  by  the  defendant,  but  would  constitute  a  delivery,  as 
charged  in  the count  of  the  information.*® 

§  3186.     Liability  for  transporting  liquor  into  dry  territory — Ne- 
cessity of  knowledge  that  liquor  is  intended  for  sale 
The  court  instructs  the  jury  that,  if  you  shall  believe  from  the 
■evidence  in  this  case  beyond  a  reasonable  doubt  that  the  defend- 
ant,    Express  Company,  in  county,  state  of . 

and  before  the  finding  of  the  indictment  herein  and  within 

months  of  that  time,  was  a  common  carrier  for  hire,  and  that  with- 
in   months  of  the  finding  of  the  indictment  shipped  or  trans- 

-ported into  such  opunty,  at ,  a  county  where  by  law 

the  sale  as  a  beverage  of  vinous,  malt,  brewed,  spirituous,  and  in- 
toxicating liquors  is  prohibited,  and  shall  further  believe  from  the 

■evidence  beyond  a  reasonable  doubt  that  the  defendant  at  ■ ,  in 

said county,  had  within months  of  the  finding  of  the 

indictment,  through  its  agent, ,  delivered  to  — ^ vinous, 

brewed,  fermented,  s^iirituous,  or  intoxicating  liquors,  upon  which 
liquors,  or  the  package  containing  it,  there  was  a  statement  that 
such  liquors  were  for  the  personal  use  of  the  consignee,  and  shall 
further  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
the  said  statement  appearing  on  the  outside  of  said  liquor  or  the 
package  containing  it  that  the  said  liquor  was  for  the  personal  use 
of  the  consignee,  was  known  to  the  defendant  to  be  false,  and  was 
in  fact  false,  it  will  be  your  duty  to  find  the  defendant  guilty,  and 
iix  its  punishment  at  a  fine  of  not  less  than  $ nor  more  than 

2  4  state  V.  Elmore,  189  S.  W.  612,  2=  State  v.  Fraser,  143  S.  W.  545. 

195  Mo.  App.  15.  161  Mo.  App.  333. 
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$— ;-<-ti— .     The  word  "known"  means  such  iriformatidrl:  as^would 


piit  a  person  of  ordinary  prudence  on  notice  that  the  statement  was 
false.*?-  ' . ■■  .  <•:.'.  -.;_' 
I  The  court. instructs  the  jury  that,  unless- you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that ^,  agent  of  the  de- 
fendant at  station,  -did  have   such   information   as  would 

put  a  person  of  ordinary  prudence  on  notice  that  the  statement  on 
the  ipackages,  or  any  of  them,  was- false,  and  also  that  it  was  in  fact 
false,- you  will  find,  the -defendant  not  guilty.*'' 

§  3i87.    Falsely  indorsing  liquor  shipment  as  being  for  medical  pur- 
poses 

The  court, instructs  the  jury  that  if  you  believe  from  the  evidence 
in  this  case  beyond  a  reasonable  doubt  that  the  defendant, — — — 
Company,  in  this  county,  and  within  one  year  next  before  the  find'- 
ing  of  the  indictment  herein,  did  knowingly  corisign  and  ship  a 
paekage  containing  spirituous,  vinous,  and  malt  liquors,  to  wit, 
-whisky^  by  freight  or  railroad  transportation  in  territory- where  the 
local  option  la-w  was  in  effect  at  the  time,  and  there  appeared  on 
the  outside  of  said  package,  -the  statement  that  said  liquors  were 
for  medical  purposes,  and  that  said '  statement  on  the  outside  of 
said' package  was  UntrUe,  and'that  .statement  was  known  by  said 
defendant  to  be  false,  then  the  jury  will  find  the  defendant  guilty 

and  fix  its  punishment  by  a  fine  of  not  less  than  $ noi"  more 

than  $ in  your  discretion.** 

T'he  court  further  instructs  the  jury  that,  in  determining  whether 
the  defendant  knew  that  the  statement  on  the  outside  of  said  pack- 
age that  "the  liquors  were  for  medical  purposes"  was  or  not  false, 
yoii  may  consider  the  facts  that  the  orders  for  said  liquors  did 
not  state  that  they  were  for  medical  purposes,  if  they  did  not  so 
state;  and  the  frequency  and  quantities  of  liquors  shipped  by  de- 
fendant to .^* 

B.      CrIMINAI,  LjABItlTY  FOR  ILLEGAL,  SalE 

§  3188.     Elements  of  offense 
§  3188(1).    Illinois 

The.  jury  are  instructed  that  it  is  the  law  in  this  case  that  any 
shift,  or  device  to  evade  the  provisions  of  the  statute  to  not  sell 

2 'Adams  Express  Co.  v.  Common-  In  this  case  the  state  did  not  elect 

wealth,  192  S.  W.  56,  174  Ky.  296.  to  confine  the  evidence  to  a  Shipilient 

2  7  Adams  Express  Co.  v.  Common-  upon  the  date   named  in  the  indict- 

wealth,  192  S.  W.  56, 174  Ky.  296.  ment. 

2  8  Commonwealth  v.  Robinson-Pet-  29  Commonwealth  v.  Rohiiison-Pet- 

tet  Co.,  205  S.  W.  774,  181  Ky.  702.  tet  Co.,  205  S.  W.  774,  181  Ky.  702. 
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less  than gallons  of  intoxicating  liquor  is  an  unlawful  selling, 

and  if  you  find  from  the  evidence  in  this  case  beyond  a  reisonaljle 
doubt  that  the  defendant  by  himself  or  by  another,  either  as  prin- 
cipal, clerk,  or  servant,  in. any  manner  disposed  of,  for  money  or 
other  things  of  value,  any  intoxicating  liquor  in  less  quantities  than 

gallons,  as  charged  in  the  information,  by  aiiy  shift  or  device, 

•then  you  should  find  the  defendant  guilty.^* 

§  3188(2).     Kansas 

You  are  instructed  that  the  necessary  elements  constituting  the 
prime  charged  in  the  first,  second,  third,  fourth,  fifth,  sixth',"ahd 
seventh  counts  of  the' information,  and  which  must  be  proven  by 
the  evidence  beyond  a  reasonable  doiitft  to  justify  a  conviction  un- 
der any  of  them,  are — First,  that  the  defendant  unlawfully  sold 
some  kind  of  intoxicating  liquors;    second,  that  he  sold  it  within 

county,  state  of  — —  5   third,  that  such  sale  pr  sales'  \vere 

made  some  time  witbin  years  just  prior  to  si  •  • 

§  3188(3).    Texas 

The  jury  are  instructed  that  if  you  believe  from  the  evidence, 

beyond  a  reasonable  doubt,  that  the  defendant,  in  —  county. 

State  of : — ,  on  or  about  the day  of  ,  did  unlaw- 
fully sell 'intoxicating  liquor  to  — — ] — ,  as  charged,  and  that  the 
sale  of  intoxicating  liquor  had  theretofore  been,  and  was  then  and 

there,  prohibited  in  said —  county,  under  and  by  the  laws  of 

this  state,  then  you  will  find  the  defendant  guilty,  and  assess'  his 
punishment.** 

§  3189.     What  constitutes  sale 

§  3189(1).    Missouri 

The  court  instructs  the  jury  that  if  you  believe  and  find  from  the 
evidence  that  the  defendant  delivered  to  any  of  the  witnesses  who 
have  testified  in  this  case  a  pint  of  beer;  and  such  witness  had  with 
him,  at  the  time,  a  ticket  with  figures  thereon,  and  if  the  said  wit- 
ness had  purchased  the  said  ticket  from  any  other  person  and  paid 
for  the  same  any  sum  of  money,  and  if,  at  the  time  of  receiving  the 
said  beer  from  the  said  defendant,  such  witness  presented  the  said 
ticket  to  the  said  defendant,  and  he  (defendant)  punched  therefrom 
the  figures  representing  a  sum  of  money  as  the  price  of  such  beer, 
then  such  transaction  w.ould  be  a  sale  of  the  beer  to  the  same  extent' 
as  if  said  witness  had  paid  the  said  defendant  the  money  for  the 
beer  at  the  time  he  received  it.'*'* 

30  People  V.  Mvlin,  139  111.  App.  ==  Adams  v.  State,  85  S.  \^.  1079, 
500  48  Tex.  Cr.  E.  7. 

31  State  V.  Goffi,  61  P.  680,  10  Kan.  s"  State  v.  Zehnder,  168  S.  W.  661, 
App.  286.      ,  182  Mo.  App,  IGl. 
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§  3189(2).    Nebraska 

The  court  instructs  you,  gentlemen  of  the  jury,  that  if  from 
all  the  evidence  in  this  case  you  believe,  beyond  a  reasonable  doubt,, 
that  certain  whisky  was  shipped  to  one  A.,  under  the  name  of 
A.,  and  a  bill  of  lading  was  forwarded  with  draft  attached,  and  you 
also  believe  from  the  evidence  that  the  said  A.  refused  to  take  said 
whisky,  and  that  he  told  the  defendant  that  he  might  have  it,  and. 
that  he  gave  him  an  order  for  it,  and  you  further  believe  from  all 
the  evidence  that  J.  paid  the  defendant  money  with  which  to  pay 
for  said  whisky,  and  that  such  payment  was  made  with  the  under- 
standing between  J.  and  the  defendant  that  said  J.  was  to  have  said 
whisky  or  a  part  thereof,  and  you  also  believe  from  all  the  evidence- 
that  with  said  money  the  defendant  paid  for  the  said  whisky,  or 
a  part  thereof,  and  that  he  secured  said  whisky  from  the  railroad 
company  and  delivered  the  same,  oi*  a  part  thereof,  to  J.,  then  the 
court  instructs  you  that  such  transactions  would  constitute  a  sale 
of  said  whisky  by  the  defendant  to  J.,  and  if  you  should  so  find, 
and  that  beyond  a  reasonable  doubt,  you  shall  return  a  verdict  of" 
guilty.** 

§  3189(3).     North  Carolina 

The  court  instructs  the  jury  that  if  you  find  from  the'Cvidence,. 
beyond  a  reasonable  doubt,  that  the  witness  C.  applied  to  the  de- 
fendant for  liquor,  and  it  was  then  and  there  agreed  by  and  be- 
tween the  witness  C.  and  the  defendant  that  the  defendant  would 
let  C.  have  whisky,  in  cpnsideration  of  an  agreement  on  the  part 
of  C.  to  deliver  to  the  defendant  other  whisky  in  return  for  that 
which  he  received,  and  after  this  agreement  was  made  the  defend- 
ant delivered  to  the  witness  C.  a  quantity  of  whisky,  in  considera- 
tion of  the  agreement  of  C.  to  deliver  to  the  defendant  a  like  quan- 
tity when  C.'s  whisky  arrived  on  the  train,  such  transaction,  if  not 
a  technical  sale,  would  nevertheless  be  such  as  is  made  unlawful  by 
the  statute  to  which  your  attention  has  been .  directed,  and  your 
verdict  will  be  "guilty."  »" 

§  3189(4).    Texas 

The  jury  are  instructed  that,  in  order  to  constitute  a  sale  in 
this  case,  it  is  not  necessary  that  the  purchaser  deliver  to  the  seller 
the  money  for  the  whisky;  but  it  is  necessary  that  both  parties- 
assent  to  the  sale  and  payment,  if  any  is  made  or  is  to  be  made 
therefor.*' 

The  jury  are  instructed  that  by  the  term  "sale"  is  meant  an  ex- 
change of  property,  either  real  or  personal,  for  a  price  in  money. 

3*  Skiles  V.  State,  123  K.   W.  447,       156  N.  C.  659,  77  L.  R.  A.  (N.  S )  302 
85  Neb.  401.  Ann.  Cas.  1913A,  469. 

8i>  State  V.  Mitchell,  72  S.  E.  632,  se  Dawson  v.  State,  117  S.  W  136 

55  Tex.  Cr.  R.  315. 
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Three  things  are  necessary  to  its  validity,  first,  the  thing  sold,  which 
is  the  object  of  the  contract;  second,  the  consideration  paid  or  to 
be  paid;  and,  third,  the  consent  of  the  contracting  parties.  You 
are  instructed  that  it  is  not  a  violation  of  the  local  option  law  for 
a  person  to  give  away  whisky  in  a  prohibition  county.*'" 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  prosecuting  witness  got  a  bottle  of  whisky  from  defend- 
ant and  gave  defendant  an  order  on  for cents,  but 

you  further  believe  from  the  evidence  that  at  the  time  defendant 
received  said  order  he  did  not  receive  the  same  as  payment  for  said 
whisky,  but  only  to  satisfy  said  witness,  or  if  there  remains  in  yoyr 
minds  a  reasonable  doubt  as  to  said  fact,  you  will  acquit  the  de- 
fendant, and  say  by  your  verdict  not  guilty.** 

The  jury  are  instructed  that,  in  law,  a  sale  is  the  agreed  transfer 
of  property  having  some  value  to  another  for  a  valuable  considera- 
tion. A  sale  may  be  shown  by  facts  and  circumstances  as  well  as 
by  direct  proof.** 

The  jury  are  instructed  that  if  you  believe  from  the  evidence  that 
on  or  about ,  one  — • went  upon  the  premises  of  the  de- 
fendant and  procured  whisky,  and  that  in  procuring  the  same  he 
did  so  without  the  knowledge  or  consent  of  the  defendant,  then  you 
will  fiiid  the  defendant  not  guilty.*' 

§  3190.     Liability  as  dependent  on  intoxicating  quality  of  beverage 

sold 
See,  also,  post,  §§  3191,  3193,  3195. 

The  jury  are  instructed  that,  before  you  can  convict  tjhe  defend- 
ant herein,  you  must  believe  beyond  a  reasonable  doubt  that  the 
liquid  sold  by  the  defendant,  if  he  sold  any  liquid  to  the  prosecut- 
ing witness,  was  intoxicating,  and,  in  the  event  that  you  have  a 
reasonable  doubt  as  to  its  being  intoxicating,  you  will  acquit  the 
defendant,  and  so  say  by  your  verdict.*^ 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  hop  ale  mentioned  in  evidence  and  sold  by  defendant  was 
a  nonintoxicant,  or  if  you  have  a  reasonable  doubt  of  its  being  an 
intoxicant,  you  should  acquit  the  defendant.** 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  defendant  did,  at  the  time  and 
place  alleged  in  the  indictment,  Sell  to  two  bottles  of  liq- 

37  Byrd  v.  State,  114  S.  W.  135,  54  *»  Williamson  v.  State  (Cr.  App.)  40 

Tex.  Or.  R.  170.  S.  W.  286. 

3sKilgore  v.  State,  108  S.  W.  662,  *i  Roberts  v.  State,  126  S.  W.  1129, 

52  Tex.  Cr.  R.  447.  59  Tex.  Cr.  R.  47. 

39  Adams  y.  State,  85  S.  W.  1079,  *  2  Rutherford  v.  State,  88  S.    W. 

48  Tex.  Cr.  R.  7.  810,  48  Tex.  Cr.  R.  431. 
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uor  labeled  " ,"  afld  if  you  further  believe  that  the  same  was 

intoxicating  liquor,  according  to  the  definition  hereinbefore  given 
3-0U,  you  will  find  defendant  guilty.  If  the  jury  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  defendant  sold'  two  bot- 
tles of  liquor  to at  the  time  and  place  alleged,  and  that  the 

same  contained  alcohol,  but  should  have  a  reasonable  doubt  as  to 
it  containing  alcohol  in  such  proportion  that  it  would  produce  in- 
toxication when  taken  in  such  quantities  as  may  practically  be 
drunk,  then  you  will  acquit  defendant.*^ 

■  You  are  instructed  that  a  liquor  is  intoxicating,  within  the  mean- 
ing of  the  law,  when  it  is  intended  for  use  as  a  beverage,  or  is 
capable  of  being  so  used,  which  contains  alcohol,  either  obtained 
by  fermentation  or  by  the  additional  process  of  distillatibn;  in 
such  a  proportion  that  it  would  produce  intoxication  when  taken  in 
such  quantities  as  may  practically  be  drunk;  and,  unless  you  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  the  liqUor 
sold  by  defendant  comes  within  the  above  definition,  you  will  find 
the  defendant  not  guilty.**  ■ 

§3191.     Sale  of  nonintoxicating  liquor  containing  alcohol 

;.  You  are  instructed  that,  if  you  believe  from  the  testimony,  in 
this  case  beyond  a  reasonable  doubt  that  this  defendant  Sold  any 
of  the  liquors  mentioned  in  this  indictment  the  court  has  just  read, 
and  that  such  liqiiors  were  intoxicating,  or  that  any  of  such  liquors 
contained  any  alcohol,  although  it  was  not  intoxicating,  you  will 
find  the  defendant  guilty  under  the  statute.*' 

§3192.     Sale  of  beer 
§3192(1)-     Missouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant,  at  any  time  between 

the  day  of and  the  — -. day  of ,  in  — 

county,  — ,  did  sell  to : — -  any  beer  in  less  quantities  than 

— ; gallons  you  should  find  him  guilty  and  assess  his  fine  at 

not  less  than  $ nor  more  than  $ .** 

§  3192(2).    Nebraslia 

You  are  instructed  that  the  word  "beer,"  without  restriction  or 
qualification,  denotes  an. intoxicating  malt  liquor,  and  is  within' the 
meaning  of  the  words  "intoxicating  liquor"  as  used  throughout 
the  statute.*' 

*»  Bailey  v.  State  (Tex.  Cr.  App.)  *5  Seibei-t  v.  State,  180  S.  W.  990, 

66  S.  W.   780.  121  Ark.  258. 

"  Malone  v.  State  (Tex.  Cr.  App.)  le  state  v.  Besheer,  69  SIo.  App'.  72. 

51  S.  W.  381.  *7  Feddern  V.  State,  113  N.  W.  127, 

.  79  Neb.  651. 
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§i  3193.^^    Prohibition  against  sale  of  fermented  cider  ' 

•■The  jury  are. instructed  that  the  question  for  you  to  determine 

is,  ■  Wafe'this  cider  in  a  state  of  fermentation  on ,  when  these 

two  riien  got  it?>  If  it  was  what  is  commonly -called  "sweet  cider", 
(that  is,  cider  that  had  not  begun  to  ferment)-,  there  is  no  ofifens? 
proved  against  him.  It  is  no  offense  to  deli\rer  a  man  a  gallon  of 
cider  t^hat  is  not  commencing  to  ferment ;  but  if  it  has  commenced 
to  ferment,. and  is  in  any  stage  of  fermentation,  then,  under  the  law, 
it  is  an  offense  to  sell  it  or, furnish  it  to  another.  I  do  not  knovv 
that  this  word  "fermentation"  needs  any  definition.  It  is  a  term 
you  well  understand  the  meaning  of.  Sometimes  we  say  ciderhas 
"begun  .to  -work."  It  means  just  about  the  same  thing.  The  terms 
"hard  cider"  and  "sweet  cider"  have  been  used  by  counsel  quite  a 
little  in  their  talk  to  the  jury  and  in  the  testimony.  It  is  not  a 
question,  really,  whether  it  was  sweet  cider  or  hard  cider.  It  is  a 
question  whether  this  cider,  on ,  this  gallon  of  cider,  wheth- 
er it  was  fermented  or  not.  Of  course,  if  you  mean,  by  "fermented 
cider;"  hard  cider,  why,  then,  the  question  is  the  :same.  It  is  npt 
rieces&ary  that  the  cider  should  be  intoxicating.  Cider,  after  it 
reaches  a  certain  stage  of  fermentation,  is  regarded,  and  is  as  a 
matter  of  fact,  intoxicating;  but  cider  may  commence  to  ferment, 
and  be  in  a  state  of  fermentation,  so  that  it  could  be  called  "fer-. 
mented  cider,"  and  yet  it  might  not  be  intoxicating.  It  is  not  nec- 
essary that  this  cider  should  have  gone  to  such  a  degree  of  fermenr 
tation  as  to  make  it  intoxicating.    All  that  is  necessary  is  that  it 

should  be  fermented.    Was  this  cider  fermented  on  —• ?    It  is 

hot  a  question  of  degree,  providing  it  is  fermented.** 

§  3194.     Belief  of  defendant  that  beverage  sold  not  intoxicating 

The  jury  are  instructed  that  if  you  believe  from  the.  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  sold  intoxicating  liq- 
uors to ,  but  you  further  believe  that  at  the  time  of  so  doing 

he  honestly  believed  that  it  was  not  intoxicating,  and  would  not 
produce  a  state  of  intoxication  when  drunk  in  reasonable  quanti- 
ties, swch  as  the  human  stomach  will  ordinarily  hold,  then  the  de- 
Jfendant  would  not  be  guilty,  and  you  will  find  him  not  guilty.**" 

The  jury  are  instructed  that,  if  you  have  a  reasonable  doubt  as  to 
whether  the  liquor  sold  was  intoxicating,  you  will  give  the  defend- 
ant the  benefit  of  such  doubt  and  acquit  him.  You  are  also  in- 
structed, notwithstanding  you  may  find  that  the  liquor  was  intoxi- 
cating, that,  if  you  believe  at  the  time  defendant  sold  the  same  he 
honestly  believed  it  was  not  intoxicating,  as  the  law  defines  that 
^erm.he  would  not  be  guilty.     But  in  this  connection  you  are  in- 

48  People  V.  Kinney,  83  N.  W.  147,  *»  Deadweyler  v.  State,  121  S.  W. 

124  Mich.  486.  863,  57  Tex.  Cr.  K.  63. 
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structed  that  you  must  believe  from  the  evidence  that  the  defend- 
ant used  proper  care  to  ascertain  whether  the  liquor  was  intoxi- 
,  gating,  if  it  was,  before  he  would  be  entitled  to  be  acquitted  on  the 
grounds  of  mistake  in  honestly  believing-,  if  he  did,  that  the  liquor 
was  hot  intoxicating  under  the  above  and  foregoing  instructions."* 

§  3195.     Necessity  of  shov/ing  use  of  liquor  as  beverage 

You  are  instructed  that,  if  you  find  that  any  of  these  liquors 
sold  by  defendant  were  intoxicating,  it  is  immaterial  whether  they 
were  used  and  drunk  as  a  beverage.  On  the  other  hand,  if  you  find 
that  he  sold  any  of  the  liquors  mentioned  in  this  indictment,  and 
that  they  were  used  and  drunk  as  a  beverage,  it  is  immaterial  wheth- 
er they  were  intoxicating  or  not  if  they  contained  ialcohol." 

§  3196.     Defendant  acting  with  another  in  sale  of  liquor 

You  are  charged  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  and  any  other  person,  act- 
ing together,  sold  intoxicating  liquors  to at  the  time  and 

place  alleged  in  the  indictment  in  this  case,  and  that  each  and 
both  of  said  persons  were  present  at  the  time  of  such  sale,  and  each 
knew  the  unlawful  act  in  making  said  sale,  then  the  defendant 
would  be  guilty,  regardless  of  whether  it  was  the  defendant  or  such 

.other  person  who  actually  delivered  to  said such  intoxicating 

liquor  or  received  the  pay  therefor.®* 

§  3197.     Sale  and  delivery  of  liquor  through  agents 
§  3197(1).     Connecticut 

You  are  instructed  that  the  question  in  this  case  is  whether  there 
was  a  sale  of  intoxicating  liquors — :whisky — by  the  accused  on  the 
day  named.    The  state  claims  to  have  proved  that  there  was  such  a 

sale;  that ,  clerk  of  the  accused,  was  the  man  in  charge  of 

his  hotel,  and  was  his  agent  at  that  tirne,  stood  there  in  his  place 
and  stead,  arid  acted  for  the  accused,  and  sold  in  fact  a  quart  of 
whisky  to  R.     If  the  jury  find  beyond  a  reasonable  doubt  that 

was  left  in  charge  of  the  hotel,  as  the  state  claims,  arid  was 

the  agent  of  defendant,  stood  there  in  his  place,  acting  for  him 
at  the  time  of  the  alleged  sale,  and  did  in  fact  sell  intoxicating  and 
spirituous  liquors  to  R.,  then  the  offense  has  been  proved.     The 

questions  of  fact  are :    Was  ^ agent  as  claimed  ?    Was  the  sale 

made  as  claimed?  Those  are  the  two  questions  of  fact  for  you 
to  determine.''* 

BO  Joyce  V.  State,  120  S.  W.  453,  56  12  Reed  v.  State,  108  S.  W.  S68,  53 

Tex.  Cr.  R.  333.  Tex.  Cr.  R.  4,  126  Am.  St.  Rep.  765. 

51  Seibejt  v.  State,  180  S.  W.  990,  ss  state  v.  Curtiss,  36  A.  1014,  69 

121  Ark.  258.  Conn.  86. 
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§  3197(2).    Massachusetts 

The  jury  are  instructed  that,  if  defendant  instructed  his  clerks 
not  to  violate  his  license,  and  knew  all  the  while  that  they  were 
violating  it,  and  intended  that  they  should  violate  it,  the  fact  that  he 
gave  such  instructions  is,  of  course,  of  no  importance  upon  the 
question  of  defendant's  responsibility.  It  is  for  you  to  deterrnine 
upon  all  the  evidence,  if  you  find  that  the  law  was  in  fact  violated 
in  that  hotel  by  the  clerks  of  defendant,  whether  the  defendant  in 
good  faith  gave  instructions  intended  to  be  obeyed  and  enforced, 
and  whether  the  sales  in  question,  if  made,  were  without  his  knowl- 
edge.''* 

§  3197(3).     Missouri 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
the  evidence  that  the  defendant  A.  sold  to  any  of  the  witnesses  a 
pint  of  beer,  as  set  forth  in  the  first  instruction  herein  given,  and  at 
the  time  and  place  stated  in  such  instruction,  and  if  you  further  be- 
lieve from  the  evidence  that  the  defendants  K.  and.F.  knew  of  the 
fact  that  the  said  A.  was  selling  intoxicating  liquors  and  aided, 
advised,  and  assisted  in  the  making  of  such  sale  to  the  said  witness, 
as  aforesaid,  if  you  find  he  made  one,  either  by  procuring  the  said 
whisky  for  the  said  A.  with  the  intent  that  he  should  sell  the  same 
to  such  witness,  or  by  selling  to  the  said  witness  a  ticket,  with  fig- 
ures marked  or  printed  thereon,  with  the  intent  and  purpose  that 
said  witness  might  present  the  said  ticket  to  the  said  A.  and  get 
beer  thereon,  and  have  the  figures  on  said  ticket  representing  the 
value  of  such  beer  punched  therefrom,  then  said  defendants,  in 
such  case,  would  be  liable  for  the  making  of  such  sale  to  the  same 
extent  as  if  they  had  made  the  sale  themselves.^ 

§  3197(4).    Texas 

In  answer  to  your  inquiry,  propounded  in  writing,  signed  by  your 
foreman,  you  are  instructed  that  a  delivery  of  intoxicating  liquors 
may  be  by  the  person  charged  with  the  sale,  or  it  may  be  by  him 
acting  through  some  one  else,  and  if  the  defendant  in  person  sold 
the  intoxicating  liquor,  as  alleged,  to  — ^ ,  and  delivered  said  in- 
toxicating liquor  himself,  in  person,  or  through  some  other  person, 
acting  with  the  defendant,  or  under  his  instructions,  such  delivery, 
if  any  you  find,  under  the  instructions  heretofore  given,  would  con- 
stitute a  delivery,  and  such  sale  and  delivery,  as  above  explained, 
if  any  you  find  from  the  evidence,  beyond  a  reasonable  doubt,  was 
made  by  the  defendant,  or  his  agent,  would  authorize  you  to  find 

54  Commonwealth  v.   Coughlin,  66  «=  State  t.  Zehnder,  168  S.  W.  661, 

N.  B.  207,  182  Mass.  558.  182  Mo.  App.  161. 
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defendant  guilty,  provided  you  find  the  other  essential  elements  of 
the  sale  to  be  true  as  alleged.^* 

The  jury  are  instructed  that,  in  order  to  make  a  sale,  within  the 
meaning  of  the  law,  it  is  not  necessary  that  the  defendant  should 
in  person  deliver  the  liquor  and. receive  the  money,  but  the  state 
must  show  by  legal  evidence  beyond  a  reasonable  doubt  that  the 
■liquor, was  delivered  with  the  knowledge  and  consent,  and  at  the 
instance  and  direction,  of  the  defendant,  and  that  he  or  some  one 
for  him  and  for  his  use  received  the  money  therefor;  and  so  in 
this  case,  if  you  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  prosecuting  witness,  J.,  requested  one  K.  to  let  him, 
the  said  J.,,  have  some  whisky,  and  the  said  K.,  with  the  intention 
of  selling  same,  handed  said  J.  whisky,  and  that  said  J.  gave  said 
K.  money  therefor,  and  that  the  defendant,  knowing  the  purpose 
and  intent  of  the  said  K.,  received  the  money,  or  any  part  of  the 
money,  for  said  whisky,  then  these  facts  would  constitute  a  sale 
within  the  meaning  of  the  law;  but  if.  On  the  other  hand,  the  de- 
fendant was  merely  changihg  money  for  the  prosecuting  witness 
and  the  said  K.,  or  if  he  had  ho  knowledge  of  any  purpose,  if  any 
purpose  there  was,  on  the  part  of  the  said  K.,  to  sell  intoxicating 
liquor  to  prosecuting  witness,  J.,  or  received  no  pecuniary  benefit 
therefrom,  then  he  would  not  be  guilty  of  any  offense,  and  if  you  so 
believe  the  facts  to  be,  or  if  you  have  a  reasonable  doubt  as  to 
whether  such  are  the  facts,  you  will  acquit  the  defendant  and  say 
by  your  verdict  not  guilty.^'" 

§  3198.     Interest  of  defendant  in  sale  j 

You  are  instructed  that  before  you  can  convict  the  defendant  you 
must  find  from  the  evidence,  beyond  a  reasonable  doubt,  that  he 
either  sold  or  was  interested  in  the  sale  of  alcohol  or  whisky,'  as  al- 
leged in  the  indictment.  And  if  you  find  that  the  defendant  had 
no  interest  in  the  sale  and  was  the  mere  agent  of  B.,  or  the  witness 
R.,  then  you  will  find  him  not  guilty.f* 

§  3199".     Liability  of  servant  of  innkeeper 

The  jury  are  instructed  that,  if  the  defendant  was  not  in  the 
room  with  the  proprietor,  and  the  door  was  locked  between  him 
and  the  proprietor,  and  the  defendant  took  orders  for  intoxicating 
liquor,  and  delivered  the  liquor  to  the  party  ordering  it,  and  took 
pay  therefor,  it  was  a  sale  by  the  defendant.^^ 

E«  Beck  V.  State,  141  S.  W.  Ill,  63  ss  Ellis  v.  State,  202  S.  W   702  133 

Tex.  Cr.  K.  615..  Ark.  540. 

07  King  V.  State,  109  S,  W.. 182,. 53  "Commonwealth  v.   Sinclair    138 

Xex.  Cr.  K.  101.  Mass.  493.                                     ' 
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§  3200.,    Purchase  for  another  as  accommodation 
§  3200(r).     Arizona 

I  charge  you  that  under  the  law  one  who  accepts  money  from 
another  for  the  purpose  of  buying  liquor  for  him,  and  does  buy 
the  liquor  and  does  deliver  the  liquor  to  the  party  who  gave  the 
money  to  purchase  it,  is  guilty  of  the  pffense  charged  in  the  in- 
formation, because  in  such  a  case  the  party  who  procures  and  de- 
livers the  whisky  is  concerned  in  the  commission  of  a  crime  and 
is  aiding  and  abetting  in  its  commission,  and,  under  the  law  of 

,  is  a  principal  in  any  crime  so  committed,  and  is  .equally 

guilty  with  the  one  who  actually  sold  the  liquor  and  took  the 
money.®" 

I  charge  you  that  even  though  you  should  find  from  the  evidence 

that  said  defendant  only  accepted  money  from  said  — and 

to  pay  for  whisky  for  them  at  their  request,  and  if  you 

further  find  beyond  a  reasonable  doubt  that  said  defendant  did  take 
money  from  said and for  said  purpose,  and  did  pro- 
cure at  their  request  and  did  deliver  such  whisky  to  them,  then  I 
charge  you  that  said  defendant  is  guilty,  and  you  should  so  find  by 
your  verdict.®*^ 

I  charge  you  that  if  you  find,  beyond  a' reasonable  do'iibt;  that- 

the  defendant  accepted  money  from  —  and ,  or  either 

of  them,  to  procure  whisky  for  them,  and  did  thereafter  procure  the 
whisky  for  them  and  did  deliver  to  them  the  whisky,  you  should 
find  the  defendant  guilty  as  charged,  regardless  of  where  or  how 
the  defendant  may  have  gotten  the  whisky ;  and  it  is  wholly  im- 
material whether  the  defendant  had  any  interest  in  or  received 
any  financial  gain  from  the  transaction.** 

§  3200(2).    Arkansas 

I  charge  you  further  that,  if  you  find  the  defendant  in  this  case 
purchased  liquor  from  some  third  party  for  W.,  solely  as  a  matter 
of  accommodation  to  W.,  and  that  this  was  a  bona  fide  transac- 
tion, and  not  a  subterfuge  on  the  part  of  the  defendant  to  evade 
the  liquor  laws,  and  you  further  find  that  the  defendant  did  not 
furnish  the  liquor  in  controversy  himself,  and  did  not  sell  it,  or 
was  not  interested  in  the  sale  of  it,  then  in  this  event  you  should 
acquit  the  defendant.** 

You  are  instructed  that  if  the  defendant  at  the  request  of  the 
prosecuting  witness,  and  solely  as  the  agent  of  the  prosecuting 
witness,  W.,  and  without  having  any  interest  in  the  sale  of  the 

«o  Mo  Yaen  v.  State,  163  P.  135,  ,  s^  Mo  Yean  v.  State,  163  P.  135,  18 

18  Ariz.  491,  L.  R.  A.  1917D,  1014.  Ariz.  491,  L.  R.  A.  1917D,  1014. 

«i  Mo  Yaen  v.  State,  163  P.  135,  18  8  3  Dean  v.  State,  197  S.  W.  684, 130 

Ariz.  491,  L.  R.  A.  1917iD,  1014.  Ark.  322. 
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liquor  other  than  to  procure  the  liquor  for  the  prosecuting  witness, 
went  to  the  party  from  whom  the  whisky  was  purchased  and  with 
the  money  ftirnished  him  by  W.,  and  without  making  any  profit 
or  having  any  pecuniary  interest  or  other  interest  in  the  sale,  pur- 
chased whisky  which  he  carried  to  W.,  as  a  matter  solely'  to  ac- 
commodate W.,  ahd  not  for  the  purpose  of  procuritig  a  purchaser 
for  the  whisky,  or  to  assist  in  any  way  the  seller  in  making  the 
sale,  then  you  should  acquit  the  defendant.  The  court  tells  you 
that  an  intermediary,  as  mentioned  in  these  instructions,  is  one  who 
is  employed  to  negotiate  a  matter  between  two  parties,  and  who 
for  that  reason  is  considered  as  the  mandatory  of  both.** 

§  3200(3).     Florida  ^ 

The  jury  are  instructed  that,  if  you  believe  from  all  the  eyidence 
in  this  case  that  the  defendant  had  no  interest  in  the  whisky  al- 
leged to  have  been  sold,  and  no  interest  in  the  money  received  for  it, 
at  the  time  of  the  sale,  but  merely  acted  as  the  ag^nt  or  friend  of 
the  purchaser,  then  it  is  your  duty  to  render  a  verdict  of  not 
guilty.** 

§  3200(4).    Texas 

The  jury  are  instructed  that,  if  you  believe  that  the  defendant 

ordered  for  accommodation  the  whisky  fqr  the  witnesses  

and that  is  charged  by  the  state  to  have  been  sold  by  the 

defendant  to  them,  and  that  in  ordering  sa,id  whisky,  if  he  did,  he 
was  acting  as  the  agent  of  the  purchasers,  and  not  as  the  agent  of 
the  seller,  then  you  are  charged  that  such  transaction  would  not 
constitute  a  sale  by  the  defendant.  "  You  are  further  charged  that 
if  the  defendant  made  other  orders  of  intoxicating  liquors  for  other 
persons,  and  in  making  said  orders,  if  he  did,  he  was  acting  for  ac- 
commodation and  as  the  agent  of  the  purchasers,  and  not  the  sell- 
er, then  such  transactions,  if  any,  would  not  constitute  sales.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

the  defendant  acted  as  the  agent  of  and  for  the  witness in 

locating  and  in  purchasing  said  quart  of  whisky,  and  that  he  was  not 
interested  in  the  sale  thereof  as  a  seller,  or  if  you  have  a  reasonable 
doubt  as  to  whether  the  defendant  sold  said  quart  of  whisky  to  the 

witness ,  or  acted  as  his  agent  in  the  purchase  of  said  quart 

of  whisky,  you  will  acquit  the  defendant  and  so  say  by  your  ver- 
dict.*' 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
S.  approached  defendant  in county,  and  gave  him  a  dollar, 

«*Kemp  V.  state,  196  S.  W.  918,  ee  Dickson  v.  State,  146  S.  "W  914, 

130  Ark.  175.  66  Tex.  Cr.  R.  270. 

esHiers  v.  State,  41  So.  881,  52  «' Dawson  v.  State,  117  S.  W.  136, 

Fla.  25.  55  Tex.  Gr.  R.  315. 
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and  requested  defendant  to  send  him  (S.)  a  bottle  of  whisky  from 

,  and  that  defendant  gave  said  dollar  to  C,  and  you  furthef 

believe  that  at  the  time  he  delivered  the  dollar  to  C.  he  (C.)  was 
in  the  employ  of  H.,  and  sent  one  quart  of  whisky  to  said  S.  from 
H.'s  stock  of  liquors,  and  at  the  time  yoti  believe  defendant  had  no 
interest  in  H.'s  business,  you  will  acquit  the  defendant,** 

The  jury  are  instructed  that  if  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  thp  defendant,  at  the  time  he  re- 
ceived   cents  from  W.,  if  he  did  receive cents  from  the 

said  W.,  was  under  an  implied  agreement  that  he,  defendant,  would 
furnish  said  W.  with  whisky,  and,  in  pursuance  of  said  agreement, 
he  did  place  whisky  where  the  said  W.  could  get  it,  then  he 
would  be  guilty,  and  you  will  so  find  and  assess  his  punishment  as 
heretofore  instructed;   unless  you  find,  on  the  contrary,  from  the' 

evidence,  that  defendant  purchased  said  whisky  from  ,  and 

that  in  doing  so  he  was  acting  as  the  agent  of  said  W.  in  the  pur- 
chase of  said  whisky,  for  the  accommodation  of  the  said  W.,  and 
had  no  pecuniary  interest  in  said  sale,  in  which  case  you  will  find 
the  defendant  not  guilty,  and  so  say  by  your  verdict.** 

§  3201.    Liability  for  selling  liquor  to  minor 
f  3201  (().    Arkansas 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 

that  the  defendant  and ,  a  minor,  entered  into  an  agreement 

between  themselves  by  which  they  agreed  to  order  one  half  gallon 

of  whisky  from ,  and  each  put  in  their  part  of  the  necessary 

money  to  buy  the  same,  and  that  by  agreement  the  whisky  was 
ordered  in  the  name  of  the  defendant,  for  said  defendant  and  minor, 
and  that,  when  said  whisky  was  received  by  said  defendant,  he  and 
the  said  minor  got  together  and  divided  said  ^yhisky,  each  taking 
that  part  of  the  same  for  which  he  had  advanced  the  purchase 
money,  you  will  find  the  defendant  not  guilty.'" 

§  3201(2).    Michigan 

The  jury  are  instructed  that  the  proof  by  the  people  in  this  case 
of  the  sale  of  liquor  makes  a  prima  facie  case  against  defetidant; 
that  is  to  say,  that  if  the  question  of  intent  is  not  rebutted  or  over- 
come by  the  testimony  introduced  on  behalf  of  the  defendant, 
then  your  verdict  should  be  guilty.  But,  as  I  have  already  stated, 
if  you  find  from  the  evidence  that  said  defendant  had  good  rea- 
son to  believe  and  did  believe  that  the  said was  of  the  age  of 

21  years,  then  it  is  your  duty  to  acquit.    A  minor  who  is  approach- 
es Brown  v.  State  (Cr.  App.)  76  S.  to  state  v.  Herron,  139  S.  W.  314, 
W.  475.                                                        99  Ark.  563. 

6  8  Grimes  v.  State,  72  S.  W.  589.  44 
Tex.  Cr.  R.  503. 
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ing  his  .majority  might  have  the  appearance  of  being  21  years  old, 
and  if,  on  being  inquired  of,  he  should  assert  that  he  was  of  full 
age,  a  dealer  might  in  good  faith  sell  him  liquor  without  any  in- 
tention of  violating  the  law.  If  this  be  your  conclusion  in  this 
case,  then  your  verdict  should  be  "Not  guilty."  '^ 

§  3202.     Sales  by  druggists 
§  3202(1).     Iowa 

The  jury  are  instructed  that,  if  the  liquor  sold  to was  so 

compounded  with  other  substances  as  to  lose  its  distinctive  char- 
acter as  an  intoxicant,  and  no  longer  desirable  for  use  as  a  stimulat- 
ing beyerage,  and  was  in  fact  a  medicine,  then  defendant  was  not 
guilty  of  violating  the  law  in  making  the  sale.'* 

•§  3202(2).    Massachusetts 

The  jury  are  instructed  that  the  defendant,  as  a  druggist  and 
apothecary,  had  a  right  to  have, in  his  possession  intoxicating  liq- 
ours  in  any  quantity  to  be  used  solely  for  the  purpose  of  mixing 
and  combining  with  other  ingredients  as  a  medicine,  and  that  the 
only  question  for  the  jury  to  decide  is  whether  the  liquors  found 
in  defendant's  possession  were  so  kept  by  him  solely  for  the  pur- 
pose of  combining  with  other  ingredients  as  a  medicine,  or  were 
kept  to  be  sold  in  violation  of  law ;  that,  if  they  should  find  that 
they  were  so  kept  solely  for  combining  with  other  ingredients  as 
a  medicine,  the  jury  should  return  a  verdict  of  not  guilty,  but  that, 
if  they  should  find  that  they  were  kept  for  sale,  they  should  bring 
in  a  verdict  of  guilty.'^ 
§  3202(3).     Mrssouri 

You  are  instructed  that  if  you  believe  and  find  from  the  evidence 

in  this  cause  that  the  defendant,  in  the  county  of ,  in  the  state 

of ,  at  any  time  within  one  year  prior  to ,  did  unlaw- 
fully sell  to one  pint  or  any  other  quantity  of  whisky,  and 

shall  further  find  that  said  defendant  at  the  time  of  said  sale  was  a 
druggist  and  proprietor  of  a  drug  store  and  a  pharmacist,  and 

made  such  sale  of  whisky  to without  having  first  obtained 

a  written  prescription  from  some  regular  registered  and  practicing 
physician,  stating  the  name  of  the  person  for  whom  the  same  was 
prescribed,  and  that  said  whisky  was  prescribed  as, a  necessary  rem- 
edy, you  will  find  the  defendant  guilty  as  he  stands  charged  in  the 
first  count  of  the  indictment,  and,  so  finding,  will  assess  his  pun- 
ishment at  a  fine  not  less  than nor  more  than dollars.'* 

fi  People   V.    Bronner,   108   N.    W.  '3  Commonwealth   v.   Boutwell,   38 

672,  145  Mich.  399.  N.  E.  44l,  162  Mass.  230. 

72  State  V.  Gregory,   82  N.  W.  335,  ^i  state  v.  McAnally,  79  S.  W.  990, 

110  Iowa,  624.  105  Mo.  App.  333.     This  Instruction 

was  not  objected  to. 
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The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  defendant  was  the  proprietor  of  a  drug  store  and  a  registered 
pharmacist  of county,  and  sold  the  prosecuting  witness  whis- 
ky in  a  less  quantity  than  gallons  without  first  having  a 

prescription  from  some  regular  and  practicing  physician,  stating 
that  said  liquor  was  a  necessary  remedy,  they  should  find  the  de- 
fendant guilty.'^ 

§  ^203.     Same — Sale  under  prescription  of  physician 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that 
a  person  asked  the  defendant  to  sell  him  a  pint  or  a  quart  or  any 
other  quantity  of  corn  or  rye  whisky,  or  some  other  intoxicating 
liquor,  and  the  defendant  told  that  person  that  he  would  not  sell 
same  to  him  unless  he  brought  a  prescription-  of  a  physician  for  it; 
and  if  you  further  find  that  said  person  soon  thereafter  came  back 
to  the  defendant  with  a  physician's  prescription  for  said  corn  or  rye 
whisky,  or  other  intoxicating  liquors,  with  other  ingredients  to  be 
put  in  it ;  and  if  you  further  find  that  defendant  took  such  prescrip- 
tion and  filled  it  by  taking  corn  or  rye  whisky,  or  other  intoxicating 
liquors,  and  putting  said  other  ingredients  called  for  by  said  pre- 
scription in  the  same,  and  then  sold  and  delivered  to  said  person,  for 
valuable  consideration,  the  said  corn  or  rye  whisky,  or  other  in- 
toxicating liquor,  with  said  other  ingredients  in  the  same;  and  if 
you  further  find  from  the  evidence  that  the  ingredients  put  into 
the  corn  or  rye  whisky,  or  other  intoxicating  liquors,  did  not  destroy 
the  same  as  an  intoxicating  drink — then  I  charge  you  that  defend- 
ant is  guilty  of  violating  the  law  in  this  county,  and  you 

should  find  him  guilty.  But  if  said  other  ingredients  did  destroy 
the  effects  of  said  intoxicating  liquors  as  an  intoxicant',  then  he 
would  not  be  guilty.'® 

§  3204.     Same — Effect  of  prescription  issued  by  druggist  in  capacity 
of  physician 

The  jury  are  instructed  that,  although  a  prescription  signed  by 
the  pharmacist  who  sells  liquor  is  a  complete  defense  if  such  per- 
son was  a  regular,  practicing  physician,  yet,  in  order  to  be  avail- 
able as  such  defense,  it  must  be  issued  before  the  sale  of  the  liquor, 
and  that  if  the  prescription  introduced  in  evidence  was  signed  with- 
out the  knowledge  of  -^ ,  and  without  any  request  therefor,  or 

was  written  by  the  defendant  after  the  sale  of  the  liquor,  then  it 
was  no  defense  to  the  charge." 

7  5  state  V.  Hensley,  67  S.  W.  964.  "  state  v.  Hensley,  67  S.  W.  964, 

94  Mo.  App.  151.  94  Mo.  App.  151. 

76  Bradley  v.  State,  48  S.  E.  981, 
121  Ga.  201. 
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The  jury  are  instructed  that  if  the  defendant  was  a  duly  regis- 
tered pharmacist,  owning  and  operating  a  drug  store,  iand  also  a  li- 
censed physician,  and,  as  such  regular  and  practicing  physician,  is- 
sued his  prescription  to  the  prosecuting  witness  at  the  request  of 
said  witness,  or  any  person  for  him,  and,  as  such  registered  pnar- 
macist,  filled  the  prescription,  then  the  prescription  is  a  com- 
plete bar  to  the  prosecution,  even  though  the  jury  believe  and 
■  find  from  the  evidence  that  it  was  a  false  pretense,  and  the  liquor 
was  not  a  necessary  remedy.'* 

§  3205.     Sale  for  sacramental  purposes 

The  jury  are  instructed  that  the  sale  of  wines  for  sacramental 

purposes  within county  would  not  be  a  violation  of  the  law ; 

and  if  you  believe  from  the  evidence  that  defendant  sold  the  witness 

intoxicating  liquor,  as  alleged,  but  you  further  believe  from 

the  evidence  that  the  liquor  so  sold  was  wine  sold  for  sacramental 
purposes,  or  if  you  have  a  reasonable  doubt  of  this,  then  you  will 
find  defendant  not  guilty.  Upon  the  question  as  to  whether  or 
not  the  sale,  if  any,  was  made  for  sacramental  purposes,  you  are 
instructed  that  if  defendant  made  said  sale  in  good  faith,  believing 
at  the  time  that  it  was  for  sacramental  purposes,  or  if  you  have  a 
reasonable  doubt  as  to  this,  you  will  find  defendant  not  guilty,  even 
though  you  may  believe  that  said  wine  was  purchased  or  used  for 
some  other  purpose." 

C.    Pleading  and  Evidence  in  CsiMiNAt  Prosecution 

§  3206.    Proof  of  sales  to  other  persons  than  those  named  in  in- 
dictment 

The  jury  are  instructed  that  the  burden  is  on  the  state  to  prove 

that  the  liquor  sold  by  defendant  to  the  state's  witness was 

intoxicating  liquor,  and  he  cannot  be  convicted,  unless  the  evidence 
shows  that  fact;  and  defendant  cannot  be  convicted  in  this  case 
for  sales  made  by  him  to  other  persons  than  the  state's  witness 

; .    Neither  can  the  defendant  be  convicted  for  sales  made  by 

other  persons  than  the  defendant.  The  defendant  being  on  trial 
for  an  alleged  sale  to  the  state's  witness ,  he  cannot  be  con- 
victed in  this  cause  for  any  other  sale.*" 

§  3207.     Presumptions  and  burden  of  proof 
§  3207(1).    Arkansas 

The  court  instructs  the  jury  that  it  devolves  upon  the  state  in 
a  case  of  this  kind  to  prove  every  material  allegation  in  the  indict- 

T8  state  V.  Hensley,  67  S.  W.  964,  so  Robinson  v.  State  (Tex.  Cr.  Add.) 

94  Mo.  App.  151.  49  S.  W.  386. 

7  9  White  V.  State,  79  S.  W.  523,  45 
Tex.  Cr.  R.  602. 
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ment,  and  the  material  allegations  in  the  indictment,  briefly  stated',, 
are  that  the  defendant  sold  liquor,  some  kind  of  liquor,  as  men- 
tioned in  this  indictment  or  any  kind  of  intoxicating  Kquor;   that 

that  occurred  in county,  state  of ,  within  — : years; 

next  before  the  finding  of  this  indictment." 

§  3207(2).     Iowa 

You  are  instructed  that  the  state  claims  that  the  defendants  kept 
or  used  the  basement  or  cellar  under  their  restaurant,  and  kept  beer 
therein  for  unlawful  purposes.  On  this  issue  the  burden  of  proof 
is  upon  the  state,  and,  in  order  to  convict  defendants  on  account  of 
what  was  kept  or  done  in  said  basement  or  cellar,  you  must  find 
from  the  evidence  and  beyond  reasonable  doubt  that  the  defendants 
kept  or  used  the  cellar  in  question,  and  that  intoxicating  liquor  was 
kept  therein  for  the  purpose  of  selling  unlawfully.  If  defendants 
kept  or  used  the  cellar  in  question,  and  beer  was  found  therein,  the 
law  would  presume  it  was  kept  there  unlawfully ;'  but  this  presump- 
tion might  be  overcome  by  evidence  showing  that  the  defendants 
did  not  keep  the  beer  in  the  cellar  unlawfully.  If  the  defendants 
did  not  keep  or  use  the  cellar  in  question,  and  had  no  control  of  it, 
they  would  not  be  responsible  for  what  was  kept  or  done  in  the 
cellar ;  but,  if  they  kept  or  used  the  cellar,  they  would  have  no  right 
to  permit  any  other  person  to  keep  beer  therein  for  unlawful  pur- 
poses.** 

§  3207(3).    North  Dakota 

I  charge  you  that  the  finding  of  intoxicating  liquors  in  the  pos- 
session of  the  accused  in  any  place,  except  his  dwelling  house  or  its 
dependencies,  or  in  such  dwelling  house,  if  the  same  is  a  tavern, 
store,  public  eating  house,  grocery,  or  other  place  of  public  resort,, 
or  in  unusual  quantities  in  the  private  dwelling  house,  or  its  de- 
pendencies, of  a  person  keeping  a  tavern,  store,  public  eating  house,. 
OF  grocery,  or  other  public  resort,  shall  be  received  and  acted  upon 
as  presumptive  evidence  that  such  liquor  was  kept  for  sale  con- 
trary to  law.  And  I  charge  you  that  presumptive  evidence  is  com- 
petent and  sufficient  upon  which  to  convict,  provicied  the  jury  in 
fact  believes  beyond  a  reasonable  doubt  that  the  defendant  is 
guilty.** 

81  Johnston  v.  State,  219  S.  W.  25,  »'  State  v.  Kelly,  132  N.  W.  223,  22 
142  Ark.  402.                                                 N.  D.  5,  Ann.  Cas.  1913E,  974. 

82  State  V.   Stevens,  94  N.  W.  241, 
119  Iowa,  6T5. 
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§  3208.     Same — In  prosecution  for  having  possession  of  liquor  with 

intent  to  sell 
§  3208(1).     Oklahoma  ' 

You  are  instructed  that,  under  the  laws  of  the  state  of , 

the  keeping, in  excess  of  one  quart  of  any  spirituous,  vinous,  fer- 
mented, or  malt  liquors,  or  of  any  liquors  or  compourids  of  any 
kind  or  description  whatsoever,  whether  medicated  or  not,  which 
contain  as  much  as  one-half  of  one  per  centum  of  alcohol  measured 
by  volume,  and  which  are  capable  of  being  used  as  beverages  (ex- 
cept preparations  compounded  by  any  licensed  pharmacist,  the 
sale  of  which  would  not  subject  him  to  the  payment  of  the  special 
tax  required  by  the  laws  of  the  United  States),  is  prima  facie  evi- 
dence of  an  intention  to  convey,  sell,  or  Otherwise  dispose  of  such 
liquors.** 

§  3208(2).    Virginia 

The  court  insti'ucts  the  jury  that,  if  they  believe  from  the  evi- 
dence in  this  case  beyond  a  reasonable  doubt  that  the  defendants, 
or  either  of  them,  had  in  their,  or  his,  or  her  possession,  in  their, 

or  his,  or  her  home,  as  the  case  may  be,  in  the  city  of  , 

at  any  time  within  the  time  laid  in  the  indictment  in  this  case, 

more  than gallons  of  distilled  liquor,  or  more  than 

gallons  of  beer,  that  this  would  be  prima  facie  evidence  that  the  said 
defendants,  or  the  one  so  in  possession  of  such  distilled  liquor,  or 
beer,  had  the  same  for  sale,  although  the  jury  may  further  believe 
from  the  evidence  that  said  defendants,  or  the  one  so  having  in  his 
or  her  possession  such  distilled  liquor  or  beer,  acquired  the  same 

prior  to .    The  punishment  for  such  an  offense  is  by  a  fine 

of  not  less  than  $ nor  more  than  $ and  confinement  in 

jail  for  a  period  of  not  less  than  nor  more  than  

months.*® 

§  3209.     Presumption  as  to  whether  transaction  a  sale 

I  instruct  you  that  the  statute  provides  that  in  all  prosecutions  for 
selling  intoxicating  liquor,  if  delivery  of  such  liquor  be  proved,  it 
shall  not  be  necessary  to  prove  payment,  but  such  delivery  shall  be 
prima  facie  evidence  of  such  sale.  Prima  facie  evidence,  I  instruct 
you,  is  that  degree  of  proof  which,  unexplained  and  uncontradicted, 
is  alone  sufficient  to  establish  the  act  charged.  If  the  state  has  es- 
tablished from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant delivered,  or  caused  to  be  delivered,  intoxicating  liquor  on 

the  date  named  in  the  indictment,  or  on  any  day  since ,  to 

,  as  therein  alleged,  then  I  instruct  you  that  the  burden  of 

3*0affee   v.  State,  148  P.  680,  11  sspine  v.  Commonwealth.  93  S.  B. 

Okl.  Cr.  485,  652,  121  Va.  812. 
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showing  that  transaction  was  not  a  sale  is  upon  the  defendant. 
You  are  to  consider  such  fact  of  delivery,  if  any,  together  with 
all  the  evidence  produced  by  both  sides,  including  the  explanation 
of  the  defendant  and  any  presumptions,  and  if,  in  the  light  of  the 
instructions  of  the  court,  after  considering  the  same,  you  believe 
that  the  state  has  shown  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  committed  the  acts  charged,  you  will  find 
him  guilty  as  charged ;  but  if  you  then  entertain  a  reasonable  doubt 
as  to  his  guilt,  you  will  acquit  him.** 

§  3210.     Matters   considered  on  question  of   guilt   or   innocence 
of  defendant 

The  jury  are  instructed  that,  if  the  evidence  is  consistent  with 
the  innocence  of  the  defendant,  he  cannot  be  convicted;  that  evi- 
dence that  the  shop  was  fitted  up  with  the  paraphernalia  of  the 
liquor  traffic  may  be  considered,  but,  inasmuch  as  the  sale  of  malt 
liquors  is  permitted,  the  evidence,  so  far  as  it  tends  to  show  that 
only,  should  be  disregarded;  and  that  the  evidence  that  a  shop 
was  fitted  up  for  the  traffic  in  liquors  is  of  less  significance  than 
formerly,  when  no  sales  of  malt  liquors  were  permitted.*'' 

§  3211.     Sufficiency  of  evidence — Prosecution  for  manufacture  of 
alcoholic  liquor 

You  are  instructed  that  the  fact,  if  it  is  a  fact,  that  the  defend- 
ant had  in  her  possession  malt  or  other  material,  out  of  which  al- 
coholic spirits  or  liquors  could  be  manufactured,  is  not  enough, 
standing  by  itself,  to  authorize  you  to  convict  the  defendant;  but 
the  proof  must  go  further,  and  show  beyond  a  reasonable  doubt 
that  the  defendant  did,  in  fact,  manufacture  or  make  a  liquor  com- 
monly called beer,  and,  if  this  is  not  proven  beyond  a  rea- 
sonable doubt,  your  verdict  should  be  one  of  not  guilty.  But  the 
fact,  if  you  find  it  to  be  a  fact,  that  the  defendant  had  in  her  pos- 
session malt,  grain,  or  other  material,  out  of  which  alcoholic  liq- 
uors could,  be  manufactured,  is  a  circumstance  you  may  consider 
to  determine  her  guilt  or  innocence  of  this,  charge.*" 

§  3212.    Sufficiency  of  evidence  of  character  of  beverage  sold 
§  32r2(r).    California 

You  are  instructed  that,  if  you  have  any  reasonable  doubt  as  to 
whether  the  beverage  sold  was  alcoholic  within  the  meaning  of  the 
Act  you  will  return  a  verdict  of  not  guilty,  and  in  this  con- 
nection I  charge  you  that  alcoholic  liquor  as  used  in  the 


88  State  V;  Hamilton,  157  P.  796,  80  ss  Patterson  v.  State,  215  S.  W.  629. 

Or.  562.  140  Ark.  236. 

87  Commonwealth    v.    Cogan,    107 
Mass.  212. 
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Act  means  liquor  which  contains  one  per  cent,  by  volume,  or 
more,  of  alcohol,  and  which  is  not  so  mixed  with  other  drugs  as 
to  prevent  its  use  as  a  beverage.*' 

I  charge  you  that  if  the  beverage  which  defendant  sold  to 

contained  less  than  the  one  per  cent,  by  volume,^ of  alcohol,  it  was 
not  unlawful  to  sell  the  same,  and  in  determining  the  quantity  of 
alcohol  therein  you  are  to  give  the  defendant  the  benefit  of  every 
reasonable  doubt,  if  any  you  have.  You  are  to  consider  and  weigh 
carefully  all  of  the  evidence  in  the  case,  and  if  you  caniiot  say 
that  you  are  satisfied  beyond  all  reasonable  doubt  and  to  a  moral 
certainty  that  said  beverage  contained  one  per  cent,  or  more,  by 
volume,  of  alcohol,  you  will  find  the  defendant  not  guilty.®" 

§  3212(2).    Delaware 

Gentlemen  of  the  jury:    — — ,  the  accused,  is  charged  in  the 

indictment  with  selling  to  one '■ —  on  the of  the  present 

year,  in  this  city,  a  quantity  of  lager  beer  greater  than  one  barrel. 
It  is  admitted  that  the  defendant  had  a  license  to  sell  lager  beer  in 
quantities  as  great  as  a  barrel  but  not  greater.  So  that,  before 
you  can  find  him  guilty  you  mUst  be  satisfied  from  the  evidence 
beyond  a  reasonable  doubt  that  he  sold  a  greater  quantity  than  a 
barrel.  We  decline  to  instruct  you  to  find  a  verdict  of  not  guilty 
as  requested  by  accused's  counsel,  because,  as  he  claims,  there  is  ' 

no  proof  that  the  beer  delivered  to was  lager  beer.     We 

think  there  is  some  testimony  upon  this  point,  but  whether  it  is 
sufficient  to  establish  the  fact  that  it  was  lager  beer  is  for  the  jury 
and  not  for  the  court  to  determine.*^ 

You  are  instructed  that  whether  the  contents  of  said  bottles 
was  lager  beer  is  a  material  fact  in  the  case,  and  must  be  proved 
to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt,  as  every 
other  material  fact  in  the  case  must  be  proved,  before  the  jury 
can  find  the  accused  guilty.  This  fact  however,  like  any  othfer  ma- 
terial fact,  may  be  proved  by  either  direct  or  circumstantial  evi- 
dence; but,  if  proved  by  either  character  of  evidence  the  proof 
must  satisfy  the  jury  beyond  a  reasonable  doubt.** 
§  3212(3).    Texas 

You  are  instructed  that  any  liquor  intended  for  use  as  a  bever- 
age, and  capable  of  being  so  used,  which  contains  alcohol,  either 
obtained  by  fermentation  or  by  the  additional  process  of  distilla- 
tion, in  such  a  proportion  that  it  will  produce  intoxication  when 
taken  in  such  qiiantities  as  may  practically  be  drunk,  is  an  in- 

: »»  People  V.  Bickerstaff  (App.)  190  »i  State  v.   Verderamo,  96  A.  75S, 

P.  656.  6  Boyce,  72. 

»o  People  V.  Bickerstaff  (App.)  190  »2  State  v.  Verderamo,  96  A.  758.  6 

P.  659.  Boyce,  72. 
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toxicant.  And  in  this  case,  if  you  have  a  reasonable  doubt  as  to 
whether  the  liquor  charged  to  have  been  sold  by  defendant  was 
intoxicating  as  above  defined,  then  you  will  give  defendant  the 
benefit  of  such  doubt  and  acquit  him.®* 

§  3213.     Judicial  notice  of  character  of  common  beer 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  liquor  sold  to  — — —  by  defendant,  on 
the  occasion  in  question,  was  ordinary  beer,  a  malt  liquor,  you 
will  find  him  guilty,  and  willfix  his  punishment  at  a  fine  not  less 

than  $ ,  nor  piore  than  $ — ,  or  an  imprisonment  in  the 

county  jail  not  less  than  — — — or  more  than days,  or  both* 

such  fine  and  imprisonment,  in  your  discretion.** 

»8  Walker  v.  State,  98  S.  ,W.  843,  »*  Flanders  v.  Commonwealth,  130 

50  Tex.  Or.  B.  495.  S.  W.  809,  140  Ky.  38. 
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CHAPTER  CLXXIX 

JOINT  ADVENTURES 

§  3214.    Mutual  rights  and  liabilities — 'EfEect  of  contract  permitting  one  party 
to  control  business  to  his  own  satisfaction. 

3215.  liiability  of  one  party  for  preventing  the  carrying  out  of  joint  ad- 

venture. 

3216.  Right  of  one  party,  on  default  of  other  joint  adventurer,  to  dispose 

of  effects  of  joint  enterprise. 

§  3214.  Mutual  rights  and  liabilities — Effect  of  contract  permit- 
ting one  jjarty  to  control  business  to  his  own  satisfac- 
tion 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  defendant  assumed  control  of  the  rafting  and  towing  of  the 

logs  under  the  clause  in  the  contract  of  which  permitted 

defendant,  if  he  should  deem  it  necessary,  to  control  the  business 
in  every  particular  to  his  own  satisfaction,  then  plaintiff  assumed 
all  ordinary  risks,  such  as  the  risks  of  navigation,  winds,  and  ca- 
lamities that  might  come,  but  plaintiff  was  not  responsible  for  the 
negligent  acts,  if  any,  of  defendant  or  his  agents,  and  defendant 
was  liable  to  plaintiff  for  any  damages  resulting  from  the  want  of 
ordinary  care  and  prudence  by  defendant  if  there  was  any  such 
want,  in  the  conduct  of  the  business.^ 

§  3215.  Liability  of  one  party  for  preventing  the  carrying  out  of 
joint  adventure 

You  are  instructed  that,  if  the  jury  believe,  from  the  evidence, 
that  R.  and  the  defendant  made  the  contract  described  in  the  dec- 
laration, that  R.  performed  the  contract  on  his  part  by  plattirig, 
surveying  and  subdividing  the  block  described  in  the  contract,  at 
his  own  expense;  that  he  advertised  and  sold  a  part  of  the  lots 
with  the  concurrenoe  of  defendant  and  at  R.'s  own  expense,  and 
was  willing  and  offered  to  advertise  and  sell  the  balance,  and 
could  have  sold  the  same  in  his  lifetime,  but  was  prevented  by 
the  defendant  from  making  further  sale  thereof,  without  any  just 
and  reasonable  excuse,  and  the  defendant,  without  such  excuse, 
refused  to  make  bonds  for  deeds,  upon  payment  and  security,  as 
is  provided  by  the  agreement,  then  the  jury  will  find  for  the  plain- 
tiff  and   assess  the   damages.'' 

1  SulUvan  v.  Ross'  Estate,  82  N.  W.  ^  Robinson  v.  Stow,  39  111.  .56a 

1071,  124  Mich.  287, 
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§  3216.     Right  of  one  party,  on  default  of  other  joint  adventurer, 
to  dispose  of  effects  of  joint  enterprise 

The  jury  are.  instructed -that,  if  you  believe  from  the  evidence 
that  plaintiff  and  defendant  entered  into  an  agreement  to  jointly 

purchase  a  block  of shares  of  the  stock  of Company, 

that  pursuant  to  the  said  agreement  defendant .ga,ve  his. note  for 

$ to  such  company  for  such  stock,  and  plaintiff  gave  his 

note  to  defendant  for  $— -^ ,  being  one-half  the"  price  of  Said 

stock,  and  that  by  such  agreement  plaintiff  was  to  devote  his  time 
to  selling  said  stock,  and  if  you  further  believe  from  the  evidence 
that  plaintiif  refused  to  pay  .his  note  to  defendant  or  to  make  any 
effort  to  sell  said  stock,  and  that  by  reason  of  such  failure  of 
plaintiff,  if  any,  to  carry  out  his  part  of  the  agreement,  the  ac- 
complishment of  the  joint  enterprise  became  impossible,  then  de- 
fefndant  was  entitled  to  use  his  best  judgment  and  efforts  to  pro- 
mote the  welfare  of  that  joint  enterprise,  by  disposing  of  the  prop- 
erty thereof  to  the  best  advantage  possible,  and  paying  what  was 
unavoidable  to  prevent  further  loss.' 

sDavidor  v.  Bradford,  109  N.  W.  576,  129  Wis.  524. 
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CHAPTER  CLXXX 

JUDGMENT 
§  3217.    Payment — ^Presumption  from  lapse  of  time. 

§  3217.     Payment — Presumption  from  lapse  of  time 
We  say  to  you  that  the  judgment  in  question  standing  upon  the 

records  of  the  court  unsatisfied  and years  not  having  elapsed 

since  it  became  due,  is  presumed  to  be  a  subsisting  and  valid  judg- 
ment, and  there  is  no  presumption  that  it  has,  beeri  paid  in  the 
absence  of  other  facts  and  circumstances  from  which  the  jury 
might  infer  that  it  is  paid.  The  burden  therefore  is  upon  the  de- 
fendant, the  estate  of ,  to  satisfy  you  that  the  said  judgment 

is  paid.  Unless  you  are  satisfied,  from  the  evidence  which  you 
have  heard  in  this .  case,,  that  the  debt  has  been  paid  your  verdict 
should  be  in  favor  of  the  plaintiff,  because  in  that  event  the  judg- 
ment would  stand.    Under  the  law  a  judgment  is  presumed  to  be 

paid  after  the  lapse  of years  from  the  time  the  debt  became 

due,  and  in  that  case  the  burden  is  upon  the  plaintiff  to  show  that 
it  is  not  paid.  But  where  years  have  not  elapsed  such  pre- 
sumption does  not  arise  from  the  lapse  of  time,  and  the  burden  is 
upon  the  defendant  to  show  that  it  is  paid.^ 

We  say  to  you  that,  where  a  long  period  of  time,  for  example 
or  years,  has  passed  since  the  judgment  debt  be- 
came due,  you  have  a  right  to  consider  any  and  all  relevant  facts 
and  circumstances  shown  by  the  evidence  which  tend  to  show  that 
such  judgment  has  been  paid.  You  may  take  into  consideration 
therefore  in  arriving  at  your  verdict,  evidence  in  respect  to  the 
financial  condition  of  each  or  either  of  the  parties  to  the  judg- 
ment, both  plaintiff  and  defendant;  and  also  the  habits  of  the 
plaintiff  as  to  promptness  in  the  collection  of  indebtedness  due  to 
him.  But  we  instruct  you  that  such  facts  and  circumstances  are 
to  be  considered  by  you  only  so  far  as  they  may  tend  to  satisfy 
you  that  the  judgment  in  question  was  paid,  or  from  which  such 
payment  may  be  reasonably  inferred.* 

1  Janvier  v.  Culbreth   (Del.)  63  A.  2  Janvier  v.  Culbreth  (Del.)  63  A. 

309,  5  PennewiU,  505.  309,  5  Pennewill,  505. 
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CHAPTER  CLXXXI 

JUDICIAIi  SALES 

i  3218.    Hight  and  title  of  purchaser. 
3218(1).  Delaware. 
3218(2).  Missouri. 
3219.    CoUateral  attack. 

§  3218.     Right  and  title  of  purchaser 
§  32IS(I).    Delaware 

The  jury  are  instructed  that  G.  appears  as  one  of  the  defend- 
ants in  this  case.  He  claims  that  the  cows  in  question  belong  to 
him ;  that  he  was  the  purchaser  of  the  cows  at  a  sale  made  by  vir- 
tue of  an  execution  issued  on  a  judgment  recovered  against  P. 
All  the  court  needs  to  say  regarding  this  is  that  G.  can  have  only 
such  title  as  P.  had.  The  fact  that  a  sale  is  made  by  a  sheriff  or 
constable  does  not  make  title.  The  officer  selling  passes  only  the 
title  held  by  the  party  as  whose  property  the  goods  were  sold; 
therefore  G.'s  claim  of  property  in  the  cows  depends  upon  the 
validity  of  P.'s  claim  of  property.'' 

§  3218(2).     Missouri 

The  court  declares  the  law  to  be  that  the  purchaser  at  all  judi- 
cial sales  takes  only  the  right,  title,  and  interest  of  the  defendants 
therein,  and,  if  one ,  the  payee,  had  no  right,  title,  or  inter- 
est in  the  note  in  question  at  the  time  said  note  was  levied  upon 

and  sold  under  authority  of  the  justice  court  of  township, 

then  the  verdict  and  finding  should  be  for  the  defendant,  C* 

§  3219.     Collateral  attack 

The  court  instructs  the  jury  that  as  it  appears  from  the  evidence 
that ,  the  sole  plaintiff  herein,  was  made  a  party  to  the  chan- 
cery suit  of  —  V.  ,  in  the  circuit  court  of  — ,  and 

that  service  of  process  in  said  suit  was  duly  accepted  by  his  attor- 
ney, the  decree  of  sale  made  in  said  suit,  the  sales  made  thereunder, 
the  decree  of  confirmation  of  such  sales  and  the  deeds  made  pur- 
suant thereto  cannot  be  attacked  collaterally  in  this  proceeding, 
and  as  it  further  appears  from  the  evidence  introduced  in  the  case 
that  no  exception  or  reservation  as  to  title  to  any  part  of  the  lands 
decreed  to  be  sold  was  made  either  in  the  decree  of  the  court  di- 
recting such  sale  or  in  the  deeds  made  in  pursuance  of  the  sales 

1  Smith  V.  Kemether,  76  A.  482,  1  2  Tipton  v.  Christophejr,  116  S,  W. 

Boyce,  572.  1125,  135  Mo.  App.  619. 
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made  thereupon,  you  are  instructed  that  said  deeds,  in  so  far  as 
they  purport  to  convey  lands  embraced  in  this  suit,  present  a  legal 
defense  to  the  same,  and  the  plaintiiT  is  not  entitled  in  this  action 
to  recover  the  possessipn  of  the  minerals  thereupon  from  any  de- 
fendant claiming  title  to  any  portion  of  the  lands  in  suit  under  the 
deeds  so  made  in  said  chancery  suit.^ 

3  Wood  y.  Browning  (0.  C.  A.  W.  Va.)  176  F.  273,  100  C.  C.  A.  161. 
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CHAPTER  CLXXXII 

JUNK  DEALERS 

I  3220.    Duty  to  keep  record  of  details  concerning  purchases — Criminal  lia- 
biUty. 


§  3220.     Duty  to  keep  record  of  details  concerning  purchase 
Criminal  liability 
Gentlemen  of  the  jury:     In  this  case  the  state  charges  that 
the  defendant  is  a  junk  dealer  in  this  city,  and  as  such  junk  deal- 
er, did  on  the  of  of  this  year,  purchase  from  one 

certain  pieces  of  brass,  and  did  not  enter  in  a  book  fur- 
nished for  that  purpose,  the  information  designated  in  section 
,  which  is  as  follows:     *     *     *i 

You  are  instructed  that  this  section  makes  it  the  duty  of  a  junk 
dealer  in  this  city,  to  enter  in  a  book  supplied  by  the  police  depart- 
ment of  the  city  of  ,  fairly  written  in  English,  at  the  time 

any  property  is  purchased  by  him,  an  accurate  account  and  de- 
scription of  the  goods  and  articles  purchased,  the  amount  paid  for 
them,  together  with  a  description  of  the  person  selling  the  goods 
or  articles,  including  the  color  of  his  complexion,  color  of  eyes 
and  hair  and  his  stature  and  general  appearance.  It  is  incumbent 
upon  the  state  to  show  to  your  satisfaction  beyond  a  reasonable 
doubt  all  the  essential  elements  of  the  offense  charged;  that  is, 
that  the  defendant  was,  at  the  time  of  the  alleged  offense,  a  junk 
dealer  in   the  city  of  ,   that  as  such,   he  purchased  from 

certain  pieces  of  brass,  and  did  not  make  the  entries  in 

such  a  book  as  required  by  section of  the  Code.     If  you 

are  so  satisfied  by  the  evidence  produced  in  the  case,  your  ver- 
dict should  be  guilty.* 

1  State  V.   Checkver    (Del.)     96   A.  2  State   v.    Checkver    (Del;)   96   A. 

202,  6  Boyce,  30.  202,  6  Boyce,  30. 
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CHAPTER  CLXXXIII 

KIDNAPPING 
i  3221.    Elements  of  ofEense. 

§  3221.     Elements  of  offense 

The  jury  are  instructed  that  kidnapping  is  a  crime  in  this  state 
made  so  by  statute.  To  constitute  the  crime  of  kidnapping  there 
must  be  forcible  seizure  and  confinement  or  inveiglement  of  an- 
other by  a  person  acting  without  lawful  authority,  with  intent  to 
•cause  such  other  person  to  be  secretly  confined  and  imprisoned 
an  this  state  against  his  will.* 

1  State  V.   Hosmer,  142  P.  581,  72   Or.  57. 
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CHAPTER  CLXXXIV 

LANDLORD  AND  TENANT 

A.    Creation  and  Existence  of  Eblation 

§  3222.  Requisites  of  lease. 

3223.  Same — Conditional  signing. 

3224.  Necessity  of  recording  lease. 

3225.  Effect  of  occupation  under  sublease. 

3226.  Evidence  on  question  as  to  whether  lease  knowingly  executed. 

3227.  Estoppel  to  deny  title  of  landlord. 

3228.  Same — ^Attornment  by  tenant  to  third  person. 

B.    Dueation  and  Tebmination  of  Tenancy 

3229.  Holding  over. 

3229(1).  Michigan. 
3229(2).  Nebraska. 
3229(3).  Ohio. 

3230.  Sufficiency  of  tender  of  rent  to  keep  tenancy  alive. 

3231.  Acceptance  of  another  as  tenant. 

3232.  Necessity  of  giving  notice  to  tenant  in  order  to  terminate  tenancy. 

3233.  Renewal  dependent  on  premises  not  being  sold. 

C.    Assignment  and  Subletting 

3234.  Prohibition  against  assignment  of  lease — What  constitutes  violation. 

3235.  Breach  of  agreement  by  lessor  to  consent  to  subletting — Damages. 

D.     Rights,   Duties,  and  Liabilities  in  Gbneeal,   with  Rebpect  to 

Leased  Pbeuises 

3236.  Recovery  by  tenant  for  false  representations  as  to  quality  of  land. 

3236(1).  Missouri. 
3236(2).  Wisconsin. 

3237.  Same — Measure  of  damages. 

323S.    Terms  of  tenancy  implied  on  holding  over. 

E.    Possession,  Enjoyment,  and  Use  of  Premises  bt  Tenant 

3239.  Liability  to  tenant  for  failure  to  give  possession— Damages. 

3240.  Interference  with  tenant's  enjoyment  of  premises — What  constitutes 

eviction. 

3241.  Liability  of  lessor  to  tenant  for  trespass. 

3242.  Interference  with  enjoyment  of  premises  by  alterations. 

3243.  Damages  for  wrongful  dispossession  of  tenant  or  for  wrongful  in- 

terference with  his  possession. 
3243(1).  Alabama. 
3243(2).  Virginia. 

3244.  Same — Exemplary  damages. 

F.    Rights  and  Liabilities  with  Respect  to  Condition  and  Repair 

OF  Premises 

3245.  Duty  of  lessor  to  make  repairs  and  liability  for  repairs  made  by  ten- 

ant. I 

3245(1).  Delaware. 
3245(2).  Nebraska. 

3246.  Duty  with  respect  to  compliance  with  ordinances  concerning  protec- 

tion from  fire. 
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§  3247.     Measure  of  recovery  by  tenant  for  breach  of  duty  or  covenant  as  to 
condition  or  repair  of  premises. 
3247(1).  Arkansas.  i 

3247(2).  Kansas. 

3248.  Damages  for  breach  of  contract  by  lessor  to  furnish  heat. 

3249.  Liability  of  tenant  for  breach  of  covenant  with  respect  to  protecting 

premises  from  injury. 
3249(1).  Maryland. 
3249(2).  Michigan. 

3250.  Duty  of  tenant  to  restore  premises  in  as  good  condition  as  when  re- 

ceived. 

3251.  Obligation  of  tenant  under  covenant  to  destroy  weeds. 

3252.  Waste  by  tenant — Liability  for  burning  straw. 

G.     Injtjeies  to  the  Reversion 

3253.  Bight  of  action  by  lessor  against  third  person  for  injury   to  prem- 

ises. 

H.     iNJtTRiES   Arising   from   Dangerous    or    Defective    Condition    of 

Premises 

3254.  Liability  of  lessor  to  tenant  for  injuries  from  defective  condition. 

3254(1).  Delaware. 
3254(2).  Idaho. 

3255.  Same — Notice  of  defects. 

3256.  Injuries  to  servant  of  tenant  by  falling  down  elevator  shaft. 

3257.  Presumptions  and  burden  of  proof  in  action  for  injuries  to  tenant 

3258.  Liability  of  lessor  for  injuries  to  third  persons — Invitees. 

3259.  Same — Liability  to  persons  in  street. 

3260.  Liability  of  tenant  for  injuries  to  person  in  street. 

I.     Rent 

3261.  Liability  for  rent  in  general. 

3262.  Failure  to  put  tenant  in  possession. 

3263.  Eviction  as  defense  to  action  for  rent. 

3263(1).  Alabama. 
3263(2).  Illinois. 
3263(3).  South  Dakota. 

3264.  Effect  of  eviction  from  part  of  premises. 

3265.  Liability  of  lessor  for  acts  of  agent  in  evicting  tenant — Verbal  an- 

thority. 

3266.  Preventing   tenant  from  carrying  out  purposes  for  which  premises 

3266(1).  Michigan'. 
3266(2).  Wisconsin. 

3267.  Defense  of  untenantable  condition  of  premises. 

3267(1).  Arkansas. 
3267(2).  Colorado. 

3268.  Abatement  of  rent  because  of  destruction  of  buildings. 

3269.  Defense  of  collapse  of  building  because  of  structural  weakness  un- 

known to  tenant. 

3270.  Defense  that  lessor  did  not  carry  out  contract  to  erect  building  of  a 

certain  character. 

3271.  Liability  where  tenant  at  request  of  lessor  occupies  other  quarters 

than  those  leased. 

3272.  Surrender  of  premises  as  defense  to  action  for  rent. 

3273.  Release  from  liability.  / 

3274.  Same — Effect  of  leasing  premises  to  third  person. 

3274(1).  Kansas. 
3274(2).  Missouri. 

3275.  Set-off  of  damages  for  failure  to  make  repairs. 


3575  LANDLORD  AND  TENANT  §  3222 

§  3276.  Set-off  of  cost  of  permanent  improvements. 

3277.  Tender  of  payment. 

3278.  Persons  liable  for  rent. 

3279.  Same — Relcfase  of  original  lessee  and  acceptance  of  ottiers  as  ten- 

ants. 

3280.  Burden  of  proof  in  action  for  rent 

3280(1).  Illinois. 
3280(2).  Oklahoma. 

J.    Remedies  of  Landlobd  foe  Enforcement  of  Rent 

3281.  Right  of  lessor  to  sue  out  attachment  for  rent  not  due. 

K.    Lien  of  Landi-oed 

3282.  Operation  and  effect  as  against  one  selling  goods  to  lessee  under  con- 

tract of  conditional  sale. 

3283.  Enforcement  against    third  person  purchasing  products  of  leased 

premises. 

3284.  Same — Notice  to  third  person  of  lien  of  lessor. 

3285.  Same — ^Duty  of  landlord  to  reduce  damages. 

3286.  Same — Waiver  of  lien. 

L.      DiSTEESS 

3287.  Liability  for  wrongful  distress. 

M.    Renting  on  Shares 

.3288.  Status  of  parties  under  cropping  agreement. 

.3289.  Method  of  sharing  in  products  of  farm. 

3290.  Liability  of  tenant  to  lessor. 

3291.  Right  of  lessor  to  recover  against  third  person  for  injuries  to  inter- 

est of  tenant. 

A.    Creation  and  Existence  of  Relation 

§  3222.     Requisites  cif  lease 

The  court  instructs  the  jury  for  the  defendant  that  a  lease  con- 
tract, though  signed  by  all  the  parties,  is  ineffectual,  and  not  bind- 
ing until  the  same  is  delivered  and  accepted  as  the  final  agree- 
ment between  the  parties ;  and  if  the  jury  believe  from  the  evidence 
that  the  defendant  did  not  deliver  or  accept  delivery  of  the  lease 
contract  sued  on  the  night  it  was  signed,  and  afterwards  demand- 
ed that  the  same  be  signed  and  acknowledged  by ,  the  own- 
er, before  he  would  execute  the  rent  notes  and  accept  delivery  of 
the  lease  contract,  and  said  leaSe  contract  was  never  signed  and 
acknowledged,  the  jury  should  return  a  verdict  for  the  defendant.' 

The  court  instructs  the  jury  that,  if  the  lease  in  controversy  was 
signed  by  the  defendant  and  signed  by  plaintiff  for  himself  and 
for  his  wife,  and  the  lease  delivered  and  accepted  as  the  final  agree- 
ment between  the  parties,  this  made  a  valid  lease  for  the  year 

,  and  the  plaintiffs  were  under  no  obligation  to  sign  any 

other  lease,  and  the  plaintiffs  are  entitled  to  recover  $ —  with 

interest  from  the  day  of  '■ — ,  unless  the  jury  believes 

1  Hutchinson  v.  Piatt,  81  So.  281,  119  Miss.  606, 
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from  the  evidence  that  there  was  a  valid  lease  "6'titstanding  made 

prior  to  this  lease  by  the  plaintiffs  to ? 

'  The  colirt  instinicts  the  jury  for  the  plaintiffs  that  it  is  not  nec- 
essary to  the  validity  of  a  lease  that  it  should  be  acknowledged  or 
recorded.* 

The  court  instructs  the  jury  for  plaintiffs  that  the  fact  that  no 
rent  notes  were  delivered  to  plaintiffs  does  not  affect  their  right 

to  recover  rent  for if  the  lease  sued  on  was  agreed  upon 

between  the  parties.* 

§  3223.     SamC' — Conditional  signing 

You  are  instructed  that,  if  the  lease  of ,  was  signed  and 

left  with  the  defendant  for  the  purpoSe  of  procuring  a  wi'itten  guar- 
anty,  and   signed   by   S.,  and  then   to  be  forwarded,  to  , 

and  that  the  same  was  not  to  become  a  'binding  contract  between 

the  parties  until  the  same  was  so  guaraiiteed,  then  befoi-e  — 

was  bound  to  regard  the  contract  as  completed  he  was  entitled  to 
a  valid  and  binding  lease  guaranteed  by  S. ;  and  if  not  made  in  a 
reasonable  time,  or  on  notice  by  the  defendant  that  he  could  not 
procure  the  guaranty  of  S.,  and  that  he  might  regard  the  contract 
at  an  end  unless  he  would  let  him  have  it  without  security,  this 

would  end  the  contract, '  unless  afterwards  agreed  to  let 

him  have  it  without  security.' 

§  3224.     Necessity  of  recording  lease 

The  jury  are  instructed  that  under  the  law  the  lease  offered  in, 
evidence  should  have  been  recorded,  and  is  void  as  to ,  un- 
less you  believe  from  the  evidence  that  at  the  time  of  his  pur- 
chase he  had  knowledge  of  such  facts  as  would  put  a  reasonably 
prudent  man  on  inquiry  as,  to  its  terms.* 

§  3225.     Effect  of  occupation  under  sublease 

The  court  instructs  the  jury  that  the  defendant  acquired  no  right 
to  or  interest  in  the  ground  mentioned  in  the  evidence,  unless,  the 
jury  believe  from  the  evidence  that  plaintiff's  attorney, ; — ,  ac- 
cepted and  recognized  defendant  as  tenant  under  the  terms  of  the 

, — - —  year 1—  lease.     Unless  you  believe  that  such  was  the 

fact,  then  the  defendant  was  a  tenant  at  will,  and  the  plaintiff  had 
the  right  to  eject  the  defendant  from  the  ground  upon  giving  one 
month's  notice.' 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 

2  Hutchinson  v.  Piatt,  81  So.  281,  o  Jordan  v.  Davis,  lOS  111.  336. 
119  Miss.  606.                                                 «  Great  Atlantic  &  Pacific  Tea  C!o. 

3  Hutchinson  t.  Piatt,  81  So.  281,      v.  Gofer  (Va.)  106  S;  E.  695. 

119  Miss.  606.  '  Gatton  v.  Dobl)in,  144  S.  W.  757, 

*  Hutchinson  v.  Piatt,  81  So.  281,      147  Ky.  624. 
119  Miss.  606. 
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dence  that  plaintiif's  attorney,  ,  accepted  or  recognized  the 

defendant  as  tenant  under  the  terms  of  the  year  ■ 

lease,  and  that  defendant,  on ,  paid  or  offered  to  pay  the  rent 

then  due,  and  had  paid  all  taxes,  insurance,  water  bills,  street  im- 
provements, and  all  expenses  against  the  property,  then  the  law 
is  for  the  defendant  and  the  jury  should  so  find.* 

The  court  instructs  the  jury  that,  unless  the  jury  believe  from 
the  evidence  that  plaintiff's  attorney,  ,  accepted  and  recog- 
nized the  defendant  as  tenant  under  the  terms  of  the  year 

lease,  and  that  on  ,  the  defendant  had  paid .  or  had 

offered  to  pay  the  rent  then  due,  and  had  paid  all  taxes,  insurance, 
water  bills,  street  improvements,  and  all  expenses  against  the 
property,  then  the  law  is  for  the  plaintiff,  and  the  jury  should  so 
find.» 

§  3226.     Evidence    on   question   as   to   whether   lease   knowingly 
executed 

The  court  instructs ' the  jury  that,  if  you  believe  from  the  evi- 
dence that  on ,  the  defendant  and  his  wife  executed  to  the 

plaintiff  a  warranty  deed  to  the  lands  involved  in  this  action,  and 
that  said  deed  was  executed  for  the  sole  purpose  of  securing  an 

indebtedness   of    $ ,   then   owing  from   the  defendant   to   the 

plaintiff,  then  such  deed,  though  absolute  on  its  face;  would  be  a 
mortgage  in  fact,  and  under  the  circumstances  the  defendant  would 
be  entitled  to  the  possession  of  the  real  estate  mentioned  in  the 
lease  sued  on  in  this  action.  If  the  defendant  was  entitled  to  the 
possession,  as  hereinbefore  explained,  then  you  may  consider  that 
fact  with  all  the  other  evidence  relative  to  that  issue  in  determin- 
ing whether  or  not  the  defendant  tnowingly  executed  the  lease 
mentioned  in  the  complaint.** 

§  3227.     Estoppel  to  deny  title  of  landlord 

You  are  instructed  that,  where  a  tenant  holds  possession  under 
another  as  his  landlord,  he  is  estopped  from  denying  the  title  of  his 
landlord." 

§  3228.    Same — Attornment  by  tenant  to  third  person 

The  jury  are  instructed  that,  if  the  tenant  of  the  plaintiff  sur- 
rendered his  possession  of  the  land  to  the  defendant  without  the 
consent  of  the  plaintiff,  the  same  was  void,  and  the  legal  posses- 

8  Gatton  V.  Dobbin,  144  S.  W.  757,  and  therefore  the  instruction  was  not 
147  Ky.  624.  misleading. 

9  Gatton  V.  Dobbin,  144  S.  W.  757,  i"  Heston  v.  Dougan,  96  N.  B.  614, 
147  Ky.  624.    The  court  says  that  re-  52  Ind.  App.  40. 

ceipt  of  rent  is  only  prima  facie  ac-  n  Anthony  v.  Seed,  40  So.  577,  146 

knowledgment  o£  an  existing  tenancy,      Ala.  193. 
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sion  was  not  changed  by  it,  and  the  plaintiff  was  not  divested  of  its 
possession  by  said  surrender  to  the  defendant.** 

B.    Duration  and  Termination  of  Tenancy 

§  3229.     Holding  over 
§  3229(1).    Michigan 

The  court  instructs  the  jury  that,  under  the  evidence  which  has 
been  given  in  this  case  plaintiff  is  entitled  to  recover.  The  evi- 
dence shows  that  originally  the  old  P.  Company  entered  into  pos- 
session under  a  lease  from  the  complainant  of  the  property  in  ques- 
tion, and,  having  entered  into  possession,  gave  a  sublease  to  the 

Railroad  Company.  To  that  lease,  executed  by  the  plain- 
tiff to  the  P.  Company,  the  A.  Company  afterwards  succeeded. 
The  testimony  shows  that  there  were  various  leases  and  re-leases 
of  causes  of  action  entered  into  between  the  A.  Company  and 
complainant  with  reference  to  the  balance  of  this  property  from 

which  this  foot  strip  was  originally  taken,   and  that  the 

leases  to  the  A.  Company  and  P.  Company  and  the  sublease  to  the 

Railroad   Company   expired  by   limitation    in  .     The 

question  before  the  court  at  the  present  time  is,  not  the  title  to  the 
property,  because  the  title  to  the  property  in  the  complainant  is 
conceded,  but  is  whether  the  complainant  is  entitled  to  the  pos- 
session of  the  premises  without  giving  three  months'  notice  to  the 

Railroad  Company.     It  is  provided,  by  section  ,  that 

when  a  person  shall  hold  over  any  lands  or  tenements  after  the 
time  for  which  they  were  demised  or  let  to  him,  or  to  the  person 
under  whom  he  holds,  that  recovery  may  be  had  in  the  manner 
pointed  out  by  the  act,  of  the  premises,  and  unless  the  evidence 
shows  that  there  was  a  distinct  assent  on  the  part  of  the  complain- 
ant to  the  holding  over  of  the  Railroad  Company  as  sub- 
tenant of  the  A.  Company  complainant  would  be  entitled  to  the 
premises.  There  is  no  evidence  from  which  an  inference  can  be 
drawn  that  there  was  any  assent  on  the  part  of  plaintiff  to  the 
holding  over  of  the  Railroad  Company. ** 

§  3229(2).     NebrasJo 

You  are  instructed  that  wheje  a  tenant  with  the  consent  of  his 
landlord,  express  or  implied,  holds  over  his  term,  the  law  pre- 
sumes a  continuation  of  the  original  tenancy  for  a  like  term  and 
upon  the  same  conditions,  and  you  are  instructed  that  the  first 
term  mentioned  in  the  lease  was  one  year,  and  if  you  find  from 

i2Ratcliff   v.    Belfont   Iron-works  is  TuUer  v.  Michigan  Cent.  R.  Co., 

Co.,  10  S.  W.  365,  87  Ky.  559,  10  Ky.      160  N.  W.  587,  194  Mich.  312. 
Law  Rep.  643. 
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the  evidence  that  the  defendant  held  over  his  term,  that  is,  stayed 

in  possession  until ,  or  the day  of ,  either  with 

the  express  consent  of  the  plaintiff  or  by  her  implied  consent,  then 
you  are  instructed  that  the  defendant  vsrould  be  liable  for  rent  at 
the  rate  of  $ per  month  for  the  year  ending .^* 

§  3229(3).    Ohio 

The  jury  are  instructed  that,  where  a  tenant  holds  over  the  term 
of  a  lease,  either  by  remaining  in  possession  of  the  premises  per- 
sonally or  through  his  tenants  or  subtenants,  his  intentions  and 
desires  as  to  the  lease  are  wholly  immaterial.  Actions  speak  loud- 
er than  words,  and  the  tenant,  by  his  very  act  of  remaining  in 
possession  of  the  premises  after  his  term  has  expired,  gives  the 
lessor  the  choice  of  electing  to  treat  him  as  a  tenant  for  a  new 
term  or  as  a  trespasser,  and  the  lessor  has  this  election  wholly  in- 
dependent of  any  desires,  wishes,  or  intentions  on  the  part  of  the 
tenant/'' 

§  3230.     Sufficiency  of  tender  of  rent  to,  keep  tenancy  alive 

You  are  instructed  that  one  of  the  questions  in  this  case  is  as 
to  whether  the  plaintiff  was  in  lawful  possession  of  the  premises 
described  in  the  complaint  at  the  time  of  the  injury  averred.  The 
plaintiff  contends  that  she  was  in  lawful  possession  by  reason  of 

the  contract  of  tenancy,  and  was  such  lawful  occupant  on  . 

The  defendants  assert  that  the  tenancy  had  expired  previous  to 
the  injury;  that  is  to  say,  on  .  It  is  admitted  that  the  in- 
jury, if  any,  occurred  on .    The  court  instructs  you  that,  if 

the  plaintiflf  rented'  the  premises  for  an  indefinite  time,  with  rent 

payable  monthly,  on  the  day  of  each  month,  in  advance, 

then  it  was  the  duty  of  the  plaintiff  on ,  to  pay  or  tender  to 

the  defendant  W.  the  rent  due  on  said  day.  The  court  further  in- 
structs you  that,  if  the  plaintiff  on  said  day  sought  the  defendant 
W.  for  the  purpose  of  tendering  the  money  for  the  rent  for  the 

month  commencing ,  and  was  ready  and  willing  to  pay  the 

same,  but  by  reason  of  the  absence  of  the  defendant  W.  if  the  evi- 
dence shows  such  absence,  was  prevented  from'  paying  such  rent 
or  tendering  the  same,  and  you  further  find  from  the  evidence  that 
the  plaintifiE  made  reasonable  effort  on  the  day  the  rent  became 
due  to  offer  and  tender  the  rent  due,  at  place  where  it  was  to  be 
paid,  and  by.  acts  of  defendant  'W.  was  prevented  from  so  doing,  if 
she  was  s(f  prevented,  all  of  said  acts  and  facts  to  be  proved  by 
the  plaintiff  by  preponderance  of  the  evidence,  then  the  court  in- 
• 

1*  Kuhlman  v.   Wm.  J.  Lemp  Brew-  i"  Kerrulsh  v.  Brewing  Co.,  17  Oliio 

ing  Co.,  126  N.  W.  1083,  87  Neb.  72,      Cir.  Ct.  R.  (N.  S.)  449. 
29  li.  R.  A.  (N.  S.)  174. 
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structs  you  that  the  plaintiff  was  in  the  rightful  possession  of  the 
premises.^* 

§  3231.    Acceptance  of  another  as  tenant 

You  are  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendant did  lease  the  premises,  and  in ,  he  sold  out  his  busi- 
ness to and  delivered, possession  of  the  building  to  him  with 

agreement  that  he  ( )  was  to  pay  the  rent  thereafter,  and  said 

arrangement  was  made  known  to  plaintiff  who  made  no  objections 
thereto,  and  that  he  (plaintiff)  tacitly  consented  thereto,  then  de- 
fendant became  relieved  from  liability  for  rent  accruing  after  that 
time.^" 

You  are  instructed  that  evidence  has  been  offered  that  in  the 

spring  of defendant  took  back  from  C.  a  portion  of  the  goods 

Tie  had  sold  C,  on  a  mortgage,  and  that  such  goods  remained  on 
said  premises  ior  a  short  time  until  disposed  of  by  defendant.  You 
are  instructed  that  this  does  not. render  the  defendant  liable  for 
rent,,  if  you  find  that  a  tenancy  on  the  part  of  C.  had  been  substi- 
tuted for  a  tenancy  on  the  part  of  defendant.** 

§  3232.     Necessity  of  giving  notice  to  tenant  in  order  to  terminate 
tenancy 

On  the  question  as  to  whether  the  plaintiff  was  in  rightful  pos- 
session of  the  premises  on ,  the  court  further  instructs  you 

that,  if  the  plaintiff  rented  the  premises  for  an  indefinite  time,  with 

the  rent  payable  monthly  in  advance  on  the  day  of  each 

tnonth  and  you  further  find  by  preponderance  of  the  evidence  the 

following  facts,  if  facts  they  are,  that  on  the = —  day  of , 

the  rent  so  payable  in  advance  had  not  been  paid  [or]  properly  ten- 
dered, and  on  said  day  the  defendant  W.  served  upon  the  plaintiff 
in  this  case  a  written. notice  to  deliver  up  possession  of  the  prop- 
erty in  days  or  pay  the  rent  then  due,  then  the  court  in- 
structs you  that  the  plaintiff  would  not  be  in  unlawful  possession 

of  said  premises  until  the  expiration  of days  from  the  time 

of  service  of  said  notice.** 

§  3233.     Renewal  dependent  on  premises  not  being  sold 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  in  order  to 
constitute  a  sale  of  real  estate  within  the  meaning  of  the  clause 
in  the  lease  introduced  in  evidence  by  plaintiff,  it  is  not  necessary 
that  a  deed  should  actually  be  executed  and  delivered,  but  any 

18  P.    B.  Arnold  Co.  v.  Buchanan,  i»P.  B.  Arnold  Co.  v.  Buchanan, 

111  N.  E.  204,  60  Ind.  App.  626.  Ill  N.  E.  204,  60  Ind.  App.  626.     Thisf 

i."  Brayton  v.  ■  Boomer,  107  N.  W.  was  an  action  by  tenant  to  recover 

1099,  131  Iowa,  28.  for  personal  injuries  caused  by  act  of  - 

18  Brayton  v.  Boomer,  107   N.  W.  lessor    in    removing  certain   boards. 

1099,  131  Iowa,  28.  from  the  floor  of  a  bedroom. 
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written  agreement  by  or  under  which  a  party  may  enforce  the  mak- 
ing and  delivery  of  a  deed  of  conveyance,  and  in  pursuance  of  which 
a  deed  is  subsequently  executed  and  delivered,  is,  in  the  eyes  of  the 
law,  a  sale,  within  the  meaning  of  said  clause  in  said  lease.** 

On  the  part  of  the  defendant  the  court  instructs  the  jury  that  if 
they  believe,  from  the  evidence,  that  one  I.  owned  the  premises  in 
question,  and  executed  a  lease  therefor  to  the  plaintiff  for  one  year,, 
with  the  privilege  of  renewing  for  one  or  more  years,  provided  said 
I.  did  not  sell  the  premises  before ,  and  if  they  further  be- 
lieve, fronii  the  evidence,- that  the  premises  were  sold  by  said  I.  be- 
fore the ,  then  they  should  find  for  the  defendants.*^ 

C.    Assignment  and  Subletting 

§  3234.  Prohibition  against  assignment  of  lease — What  consti- 
tutes violation 

The  court  instructs  the  jury  that  the  deed  of  trust  to  , 

trustee,  shown  in  evidence,  was  not  in  itself  a  violation  of  the  clause 
in  the  lease  prohibiting  assignment  by  the  lessee.  In  order  that 
said  deed  of  trust  should  operate  as  such  an  assignment,  the  jury 
must  believe  that  the  trustee  or  his  assignee  actually  took  posses- 
sion of' the  premises  described  in  the  lease.** 

The  jury  are  instructed  that  the  deed  of  trust  from  the  plaintiff 

to ,  trustee,  upon  the  leasehold  interest  in  the  real  estate,  was- 

not  such  an  assignment  thereof  as  violated  the  provisions  against 
assignment  set  out  in  the  contract  of  lease  exhibited  in  evidence.. 
In  order  that  said  deed  of  trust  should  act  as  such  an  assignment, 
'it  was  necessary  that  th^re  should  have  been  not  only  a  sale  under 
the  deed  of  trust,  but  that  the  purchaser  at  the  sale  should  have 
complied  with  the  terms  of  the  sale ;  and  if  the  jury  believe  from 
the  evidence  that  the  said  sale  was  never  consummated,  and  that 
the  purchaser  never  was  in  a  position  to  take  possession,  then  there 
was  no  such  assignment  as  is  inhibited  in  the  contract  of  lease.** 

§  3235.  Breach  of  agreement  by  lessor  to  consent  to  subletting — 
Damages 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff,  you 
will  assess  its  damages  in  such  sum  as,  you  may  find  and  believe 
from  the  evidence  to  be  the  difference  between  the  amount  of  rent 
that  plaintiff  was  to  pay  defendant  under'  the  terms  of  the  lease 
mentioned  in  the  evidence  and  the  amount  that  plaintiff  would  have 
received  from  the  subtenant  procured  by  it,  as  mentioned  in  the 

2»  Sutherland  v.  Goodnow,  108  111.  22  Franklin  Plant  Farm  v.  Nash,  86 

528,  48  Am.  Kep.  560.  S.  E.  836,  118  Va.  98. 

21  Sutherland  v.  Goodnow,  108  111.  23  Franklin  Plant  Farm  t.  Nash,  86 

528,  48  Am.  Rep.  560.  S.  E.  836,  118  Va.  98. 
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evidence,  under  the  terms  of  the  subletting,  which  in  no  event 
shall  exceed  the  sum  of  $ ,  the  amount  sued  for.^* 

D.    RiGHts,  Duties,  and  Liabilities  in  General,  with  Respect 
TO  Leased  Premises 

§  3236.     Recovery  by  tenant  for  false  representations  as  to  quality 

of  land 
§  3236(1).     Missouri 

The  court  instructs  the  jury  that,  if  the  jury  believe  and  find  from 
the  evidence  that,  as  an  inducement  for  said  defendant  to  enter  into 
said  contract  of  lease  with  plaintiff,  she  represented  to  him  that 

about  acres  of  the  said  land  and  farm  situated  on  

creek  bottom  was  good  farming  land  and  would  always  produce 
good  crops,  if  properly  cultivated,  and  that  in  entering  into  said 
lease  the  defendant  relied  on  said  representation  as  true,  and  was 
thereby  induced  to  and  did  enter  into  said  contract  of  lease;  and 
if  the  jury  further  believe  from  the  evidence  that  said  representa- 
tion as  to  the  quality  and  condition  of  said  land  was  false,  and  that 

said  defendant  could  not  plow  or  cultivate  said  acres  of 

land,  because  said  land  was  unfit  for  cultivation,  and  that  said  de- 
fendant derived  no  benefit  whatever  from  said  land^then  the  jury 
should  find  for  the  said  defendant  a  reasonable  amount  for  the  darii- 

age  sustained  by  him  by  reason  of  said acres  of  land  not 

being  of  the  quality  and  kind  as  represented  by  plaintiff,  not  exceed- 
ing the  sum  of  $ .*^ 

§  3236(2).    Wisconsin 

The  jury  are  instructed  that  if  you  find  that  the  defendant,  in 
making  the  contract  for  the  lease,  made  positive  statements  as 
to  the  character  of  the  farm,  the  number  of  acres  of  plow,  land,  the 
character  of  the  marsh,  or  the  number  of  acres  of  good  meadow, 
and  made  such  statements  without  knowing  them  to  be  true,'  and 
with  the  intent  to  induce  the  plaintiff  to  enter  into  the  lease,  and 
such  statements  were  relied-  upon  by  the  plaintiff,  then  the  plain- 
tiff is  entitled  to  recover.^* 

§  3237.     Same — Measure  of  damages 

The  court  instructs  the  jury  that  if  you  should  find  that,  prior  to 
the  rental  contract  in  controversy,  the  plaintiff  made  material  rep- 
resentations that  were  false  as  to  the  character  of  the  land  she  was 
to  rent  to  defendant,  and  that  the  defendant  was  deceived  thereby, 

2 <  Underwood    Typewriter    Co.    v.  ^sWare  v.  Dunlap,  141  S.  W.  21, 

Century  Realty  Co.,  146  S.  W.  448,      159  Mo.  App.  38S. 
165  Mo.  App.  131.  2  0  Middleton  v.  Jerdee,  40  N.  W. 

629,  73  Wis.  39. 


S583  LANDLORD  AND  TENANT  §  3240 

and  entered  into  said  contract,  relying  upon  said  false  and  fraudu- 
lent representations,  if  any,  then  you  will  find  for  defendant  a 
verdict  for  such  damages  as  he  has  sustained  because  of  said  false 
and  fraudulent  representations  if  any.  In  this  connection  you  are 
instructed  that  the  measure  of  damages  in  this  case  is  the  differ- 
ence between  the  value  of  the  crops  which  the  defendant  could, 
by  due  diligence,  have  grown  upon  the  land  as  it  existed,  and  the 
value  of  the  crops  which  he  could  and  would  with  the  same  amount 
of  labor  and  expenditure  have  grown  upon  the  land,  if  it  had  been 
as  represented  by  the  plaintiff,  taking  into  consideration  the  rela- 
tive costs  in  attempting  to  make  and  gather  the  crops.*' 

§  3238.     Terms  of  tenancy  implied  on  holding  over 

You  are  instructed  that,  as  to  the  lot  purchased  by  plaintiff  from 
C,  if  the  jury  believe,  etc.,  that  defendant  had,  before  the  purchase 
by  the  plaintiff  from  said  C.,  occupied  the  same  under  a  parol  lease 
at  a  rate  agreed  upon  between  C.  and  defendant,  and  with  the  ex- 
press understanding  that,  if  said  lot  should  be  sold  to  plaintiff  at 
any  time  during  the  term  of  the  lease,  no  deduction  should  be  made 
for  the  occupation  by  said  company  of  the  right  of  way  across  said 
lot  for  the  remainder  of  the  term,  and  that  defendant  held  over 
after  the  expiration  of  said  term  without  any  new  agreement,  then 
the  law  implies,  and  the  jury  will  so  find,  that  the  same  rate  of  rent 
shall  be  paid  for  said  lot  by  defendants  after  as  before  said  pur- 
chase; and  the  jury  will  not  take  inta  consideration  the  alleged 
condition  and  want  of  repair, of  the  dock  of  said  lot,  without  proof 
of  an  express  covenant  to  put  or  keep  the  same  in  repair  by  plain- 
tiff or  its  grantor.^* 

E;    Possession,  Enjoyment,  and  Use  oe  Premises  by  Tenant 

§  3239.     Liability  to  tenant  for  failure  to  give  possession — Damages 

You  are  instructed  that,  if  you  find  for  plaintiff,  you  will  award 
him  such  damages  as  you  believe  from  the  evidence  will  fairly  rep- 
resent the  value  of  the  use  of  the  house  and  pasturage  of  one  cow 
and  two  horses,  and  Kis  half  of  the  market  valjie  of  the  crops, 
which  he,  by  ordinarily  good  husbandry,  could  have  raised  on  the 
leased  land,  less  the  cost  of  raising  the  whole  crops,  including  his 
services  as  part  of  the  cost.** 

§  3240.     Interference  with  tenant's  enjoyment  of  premises — What 
constitutes  eviction 
The  court  instructs  the  jury  that  some  act  of  interference  by  the 
owner  of  property  with  the  tenant's  enjoyment  of  the  premises  may 

zTKlyce   v.    Gundlacli    (Tex.    Civ.  20  Adams  v.  Hambrick,  171  S.  W. 

App.)  193  S.  W.  1092.  398,  161  Ky.  797. 

28  Price  V.  Pittsburg,  Ft.  W.  &  0. 
R.  Co.,  34  111.  13. 
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be  mere  acts  of  trespass,  or  they  may  amount  to  an  eviction.  The 
■question  \yhether  they  partake  of  the  latter  character  depends  upon 
the  intention  with  which  they  are  done,  and  the  character  of  the 
act.  If  they  clearly  indicate  an  intention  on  the  landlord's  part  that 
the  tenant  should  no  longer  continue  to  hold  the  premises,  and  he 
thereby  loses  the  beneficial  use  of  the  same,  this  would  constitute 
an  eviction ;  otherwise  they  would  amount  to  no  more  than  mere 
acts  of  trespass.*" 

You  are  instructed  that  forcible  expulsion  is  not  necessary  to 
cause  an  eviction.  Any  act  done  in  violation  of  the  rights  of  the 
tenant  without  his  consent  which  deprives  him  of  the  beneficial  use 
and  enjoyment  of  a  material  part  of  the  premises  leased  will  amount 
to  an  eviction.  If  the  jury  in  this  case  believes  from  the  evidence 
that  the  plaintiffs  were  in  lawful  possession  of  the  said  mine  No. 
within  the  meaning  of  the  term  "lawful  possession"  as  here- 
inbefore defined,  and  that  the  directors  and  officers  of  the  defend- 
ant company  took  possession  of  said  mine  prior  to  the day 

of ,  without  the  consent  of  the  plaintiffs,  then  the  plaintiffs 

were  evicted  from  said  mine  by  the  defendant.*^ 

■§  3241.     Liability  of  lessor  to  tenant  for  trespass 

You  are  instructed  that  this  is  an  action  of  trespass  quare  claus- 
■um  fregit,  which  is  an  action  for  breaking  the  close  of  another  and 
forcibly  and  unlawfully  entering  upon  another's  land.  This  action 
is  based  upon  an  alleged  injury  to  the  possession  of  the  plaintiffs  as 
tenants  of  the  defendant.  It  is  competent  for  one  in  possession  of 
lands  under  a  demise  to  bring  an  action  of  this  kind  against  his 
landlord.  If  you  find,  under  the  evidence,  that  there  was  an  un- 
lawful entry  by  the  defendant  upon  the  lands  of  his  tenants,  the 
plaintiffs  in  this  case  would  be  entitled  to  recover  n/Dminal  dam- 
ages. In  order  for  the  plaintiffs  to  recover  more  than  nominal 
<iamages-;-that  is,  in  order  for  them  to  recover  actual  damages — 
it  is  necessary  for  them  to  show  by  the  evidence  that  they  have 
sustained  some  actual  damage.  If  you  find  from  the  evidence  that 
the  defendant  did  not  unlawfully  enter  upon  the  plaintiffs'  posses- 
sions, but  that  he  went  thereupon  by  the  permission,  license,  or 
tacit  consent  of  the  plaintiff,  then  the  defendant's  entry  was  not 
unlawful,  and  in  that  event  your  verdict  should  be  for  the  defend- 
ant.** 

You  are  instructed  that  if,  on  the  other  hand,  you  find  that  the 
■defendant  did  unlawfully — without  the  consent  or  acquiescence  of 

• 

80  Bokoshe  Smokeless  Coal  Co.  v.  82  Morris  v.  Hazel  (Del.J  T7  A.  766, 
Bray,  155  P.  226,  55  Okl.  446.                    1  Boyce,  324. 

8 1  Bokoslie  Smokeless  Coal  Co.  v. 
Bray,  155  P.  226,  55  Okl.  446. 
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the  plaintiffs — enter  upon  the  lands,  but  without  injury  to  the  pos- 
session of  the  plaintiffs,  then  your  verdict  should  be  for  the  plain- 
tiffs for  nominal  damages.** 

You  are  instructed  that  if  you  find  that  the  plaintiffs  are  entitled 
to  nominal  damages,  by  reason  of  an  unlawful  entry,  then  you 
should  determine  whether  they  are  entitled  to  recover  actual  dam- 
ages. If  there  was  such  a  custom  as  alleged  in  the  defendant's 
special  plea,  and  concerning  which  evidence  has  been  introduced, 
both  for  and  against,  then  the  plaintiffs  would  not  be  entitled  to 
any  damages,  provided,  of  course,  that  the  defendant  did  only  the 
customary  trimming.  Of  course,  a  landlord  could  not  go  up  on 
the  lands  of  his  tenant  and  willfully  destroy  his  own  property  to 
the  detriment  of  his  tenant.  If  there  was  not  any  such  custom,  as 
relied  upon  by  the  defendant,  then  the  question  arises  for  your 
consideration  whether  the  trimming — which  the  defendant  admits 
he  did — was  done  by  the  consent  or  acquiescence  of  the  plaintiffs. 
If  it  was,  then  the  plaintiffs  cannot  recover.  If  the  trimming  was 
not  done  by  their  consent  or  acquiescence,  then  it  is  for  you  to  de- 
termine what  amount,  i»  any,  the  plaintiffs  have  been  injured  by  the 
trimming — whether  it  was  an  unusual  and  unnecessary  trimming, 
or  whether  it  was  such  a  trimming  as  that  the  tenants  were  not  in- 
jured thereby.** 

§  3242.     Interference  with  enjoyment  of  premises  by  alterations 

You  are  instructed  that  defendant  had  a  right  to  remodel,  alter, 
and  change  the  building  as  he  saw  fit,  so  long  as  he  did  not  dis- 
turb the  plaintiff  in  the  quiet  and  peaceable  possession  and  use  of 
the  premises  and  privileges  leased  to  him,  but  he  had  no  right  to 
obstruct,  interfere  with,  or  take  away  from  the  plaintiff  in  a  sub- 
stantial degree  the  beneficial  use  of  the  stairway  or  entrance  to 
the  building,  or  to  authorize  or  to  empower  any  person  or  corpo- 
ration to  make  changes  in  the  stairway  and  vestibule  that  neces- 
sarily would  result  in  obstruction  and  interference  with  and  sub- 
stantial injury  to  the  plaintiff's  business.*' 

You  are  instructed  that,  if  you  find  from  the  evidence  that,  at 
the  time  of  the  execution  of  the  lease  referred  to,  the  entrance  and 
vestibule  as  then  constructed  was  of  value  to  the  plaintiff's  business 
for  purposes  of  entrance  and  exit  for  himself  and  persons  doing 
business  with  him;  and  if  you  further  find  that  the  defendant,  Or 
some  one  authorized  by  him,  radically  and  permanently  altered  such 

•13  Morris  v.  Hazel  (Del.)  T7  A.  766,  »"  Frankel   v.   Steman,   110  N.   E. 

1  Boyce,  324.  747,  92  Ohio  St.  197. 

84  Morris  v.  Hazel.  (Del.)  77  A.  766, 
1  Boyce,  324. 
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entrance  and  vestibule  during  the  term  of  such  lease,  and  by  such 
alterations  damaged  the  plaintiff's  business  as  conducted  under 
the  lease,  then  the  plaintiff  is  entitled  to  recover  the  amount  of 
damages  caused  by  such  alterations  to  his  business  during  the 
period  of  time  from  the  commencement  of  such  alterations  to  the 
termination  of  the  lease.  If  you  find  by  a  preponderance  of  the 
evidence  as  already  defined  to  you  that  the  defendant,  or  those  au- 
thorized by  him,  did  in  fact  interfere  with,  obstruct  the  plaintiff  in 
his  business,  and  practically  take  away  from  him  a  part  of  the 
privileges  leased  to  him,  then  I  charge  you  that  the  d^feiidant 
cannot  recover  any  rent  from  the  time  that  this  condition  lasted.'" 

§  3243.     Damages   for  wrongful   dispossession   of   tenant   or   for 

wrongful  interference  with  his  possession 
§  3243(1).    Alabama 

The,  court  charges  the  jury,  if  they  find  for  the  plaintiff,  they 
would  give  the  plaintiff  such  damages  as  will  compensate  her  for 
all  of  the  inconvenience,  physical  pain  or  suffering,  or  rnental  an- 
guish proximately  caused  by  defendant's  wrongful  act.*' 

Tbe  court  charges  the  jury  that  if  they  find  for  the  plaintiff,  in 
estimating  her  damages  they  may  take  into  consideration  the'char- 
acter  of  the  weather,  the  condition  of  the  house  Or,  iroom  in  which 
she  stayed,  any  exposure  to  her  proximately  caused  thereby,  any 
suffering  vvhich  the  evidence  showed  resulted  to  her  therefrom,  or 
for  any  disease,  if  the  evidence  shows  that  any  disease  was  proxi- 
mately caused  therefrom.** 

§  3243(2).    Virginia 

'  The  jury  are  further  instructed  that,  should  they  believe  from 
the  evidence  that  the  defendants  committed  the  acts  complained  of 
in  the  declaration,  and  that  said  acts  were  committed  wantonly  and 
maliciously  in  order  to  illegally  get  possession  of  the  premises  de- 
scribed in  the  declaration,  then  the  plaintiff  is  entitled  to  recover 
not  only  the  determinable  money  loss  which  the  evidence  may 
show  it  sustained,  but  such  exemplary  and  punitive  damages  as,  in 
their  opinion,  are  called  for  by  the  circumstances  of  the  case;  and 
the  jury  are  instructed  that  punitive  or  exemplary  damages  are 
damages  which  are  allowed  when  one  party  has  injured  the  other 
in  a  wanton,  willful,  and  oppressive  manner,  in  disregard  of  his 
rights,  as  a  warning  to  him  and  other  persons  to  prevent  them  from 
committing  like  offenses  in  the  future.** 

38  F*ankel   v.    Steffian,   110   N.    E.  as  Snedecor  v.  Pope,  39  So.  318,  143 

747,  92  Ohio  St;  197.  Ala.  275. 

3  7  Snedecor  v.  Pope,  39  So.  318,  143  so  Franklin  Plant  F^i-m  v.  Nash,  86 

Ala.  275,  S.  E.  836,  118  Va.  98, 
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§  3244.     Same — Exemplary  damages 
See,  also,  ante,  §  3243(2). 

The  court  further  instructs  the  jury  that  if  you  find  from  the 
evidence  that  the  plaintiff  had  a  lease  on  said  premises  expiring 

,  and  the  defendant  disturbed  plaintiff  in  the  peaceable  and 

quiet  enjoyment  of  said  premises,  and  that  the  plaintiff*  suffered- 
substantial  damages  therefrom,  and  that  the  injuries  complained  of 
were  attended  by  a  wanton  and  reckless  disregard  of  the  plaintiff's 
rights  and  feelings,  the  jury  may,  in  addition  to  the  actual  damages 
sustained  by  tlie  plaintiff,  award  her  reasonable  exemplary  dam- 
ages.*' 

F.    Rights  and  Liabilities  with  Respect  to  Condition  and  Re- 
pair OF  Premises 

§  3245.     Duty  of  lessor  to  make  repairs  and  liability  for  repairs 

made  by  tenant 
§  3245(().     Delaware 

You  are  instructed  that  the  plaintiff  claims -that  the  charges  in 
his  bill  of  particulars  are  for  work  and  labor  and  money  laid  out  in 
putting  in  repair  a  property  belonging  to  the  defendant,  which  he, 
the  plaintiff,  occupied  as  tenant  under  the  defendant.  The  general 
rule  of  law  is  that  a  landlord  is  not  bound  to  pay  for  repairs  made 
by  a  tenant  without  his  authority.  When  a  man  .rents  a  property  he 
takes  it  as  it  is,  and  unless  the  landlord  has  agreed  to  make  re- 
pairs, or  agrees  that  the  repairs  shall  be  made,  or,  having  been  made, 
promises  to  pay  for  them,  the  landlord  is  not  bound  to  pay  for  them. 
It  is  claimed  on  the  part  of  the  plaintiff  that  the  owner  of  these 
premises  did  agree  to  pay  for  the  said  repairs ;  that  she  authorized 
the  plaintiff  to  make  such  repairs  as  might  be  necessary  to  put 
the  property  in  proper  condition.  If  the  defendant  did  author- 
ize the  tenant  to  make  the  repairs,  or  if  she  directed  the  ten- 
ant to  have  them  made,  the  law  would  imply  a  promise  on  her 
part  to  pay  for  them.  But  if  they  were  made  without  her  au- 
thority, or  direction,  and  without  her  promise  to  pay  for  them^ 
she  would  not  be  bound  to  pay  for  them ;  and  it  would  be  merely  a 
voluntary,  expenditure  of  money  by  the  plaintiff.,**^ 

§  3245(2).    Nebraska 

The  jury  are  instructed  that  ordinarily  a  landlord  is  under  no 
obligation  to  repair  premises  unless  he  has  contracted  so  to  do,  but 
where  a  landlord  assumes  to  repair  premises  he  must  make  such 
repairs  in  a  reasonably  careful  and  safe  way  so  as  to  render  such 

•40  Gray  v.  Linton,   88  P.   749,  38  ii  Loscolzo  v.  Egguer,  78  A.  607,  7 

Colo.  175.  Pennewill,  260. 
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place  reasonably  safe  for  the  occupants  or  persons  lawfully  upon 
said  premises.  Especially  is  this  true  when  said  repairs  are  con- 
cealed and  hidden  from  view.** 

§  3246.     Duty  with  respect  to  compliance  with  ordinances  concern- 

>.  ing  protection  from  fire 

You  are  instructed  that,  if  you  find  and  believe  from  the  evidence 

in  this  case  that  it  was  the  duty  of  the  plaintiff,  under  his  contract 

with  the  defendant,  to  comply  with  the  orders  of  the  mayor  of  the 

city  of ,  and  of ,  fire  chief  of  said  city,  to  install  three 

liquid  fire  extinquishers  of  not  less  than  three  gallons  each,  the  same 
to  be  located,  one  on  the  stage,  one  on  the  balcony,  and  one  at  the 
door  of  the  main  entrance  in  the  opera  house  building  in  ques- 
tion, and  also  an  asbestos  drop  curtain  at  the  front  of  the  stage,  and 
remove  all  doors  leading  to  the  balcony,  and  to  cause  all  entrance 
and  exit  doors  to  open  outward,  and  to  construct  fire  escapes  on  the 
north  side  of  said  opera  house  building  aforesaid  at  the  corner  of 

avenue  and  street  in  the  city  of  ,  the  same 

being  on  lots ^  of  said  city,,  and  all  as  set  forth  in  plaintiff's 

Exhibits , ,  and ,  in  evidence  in  this  case,  then 

you  will  find  the  issues  in  favor  of  the  defendant  and  against  the 
plaintiff ;  but  if  you  find  and  believe  from  the  evidence  in  this  case 
the  contrary  to  these  things  hereinabove  set  forth  to  be  true,  then 
and  in  that  case  you  will  find  the  issues  in  favor  of  the  plaintiff 
an4  against  the  defendant,  and  will  award  the  plaintiff  such  dam- 
ages as  you  may  find  and  believe  him  justly  entitled  to  under  all 
the  facts  and  circumstances  in  evidence  before  you  upon  this  trial, 
not  exceeding  the  amount  sued  for,  that  is  to  say  not  in  excess  of 
the  sum  of  $ .** 

§  3247.     Measure  of  recovery  by  tenant  for  breach  of  duty  or  cove- 
nant as  to  condition  or  repair  of  premises 
§  3247(1).     Arkansas 

The  court  instructs  the  jury  that,  if  the  jury  find  from  the  evi- 
dence that  the  building  was  not  in  habitable  repair  during  any  of 
the  months  for  which  plaintiffs  sue  for  rent,  defendant  would  be 
entitled  to  a  credit  on  the  rent  sued  for,  whatever  amount  you  find 
from  the  evidence  it  would  cost  to  put  the  building  in  habitable 
repair.** 

42Carlon  v.  City  Savings  Bank  of  the  leased  premises  were  not  fitted 

Omaha,  124  N.  W.  91,  85  Neb.  659.  for  occupancy  as  contracted,  and  the 

*3  Schmucker    v.    Clifton,    162    P.  lessee,  not  having  occupied  the  prem- 

1094,  62  Okl.  249.     In  this  case,  by  ises,    sued  to   recover   damages   for 

reason  of  the  failure  of  the  lessor  to  breach  of  the  rental  contract, 

comply  with  an  order  of  the  city  au-  4*  Young  v.  Herman,  131  S.  W.  62, 

thorities  to  install  fire  escapes,  etc.,  96  Ark.  78,  34  L.  R.  A.  (N.  S.)  977. 
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§  3247(2).     Kansas 

You  are  instructed  that  the  measure  of  damages  in  such  case  will 
be  the  amount  of  profit  that  the  plaintiffs  would  have  made  in  their 
said  business  for  the  remainder  of  the  term  of  the  lease,  less  the 
rents  for  the  premises  from  the  time  of  the  fire  to  the  date  when 
again  ready  for  occupancy.  In  arriving  at  said  profit  you  may  take 
into  consideration  the  gross  receipts  for  the  period  up  to  the  time 
of  the  fire,  the  total  expenses  to  be  deducted  from  such  gross  re- 
ceipts, and  arrive  as  nearly  as  possible  at  the  average  net  profits 
of  the  plaintiffs.  Yoli  are  not  bound  to  take  the  net  profits  of  the 
plaintiffs  as  the  absolute  measure  of  their  damage,  but  may  take 
into  consideration  the  probability  or  improbability  of  such  profit 
continuing  for  the  remainder  of  the  term.*' 

§  3248.  Damages  for  breach  of  contract  by  lessor  to  furnish  heat 
You  are  instructed  tliat  if  you  find  that  the  defendants  failed  to 
properly  heat  said  leased  premises,  as  I  have  hereinbefore  told  you 
it  was  their  duty  to  do,  such  failure  constituted  a  breach  of  their 
contract  or  covenant  to  heat,  embodied  in  the  lease;  and  the  gen- 
eral rule  is  that  a  party  injured  by  a  breach  of  a  contract  is  entitled 
to  recover  all  such  damages  as  might  be  reasonably  and  naturally 
expected  to,  and  do  jn  fact,  flow  from  the  breach.  I  instruct  you 
that  the  measure  of  damages  in  this  case,  if  you  find  for  the  plain- 
tiff, is  such  an  amount  as  will  compensate  her  for  all  damages 
which  you  find  from  the  evidence  she  sustained  by  reason  of  the 
defendants'  failure  to  heat,  or  sufficiently  heat,  the  leased  prem- 
ises. That  amount  will  consist  in  the  difference,  if  any,  between  the 
rental  valiie  of  the  premises,  furnished  as  they  were,  properly  and 
sufficiently  heated,  and  the  rental  value  thereof,  heated  in  the 
manner  you  find  they  were  heated  during  the  period  of  time  from 
to .« 

§  3249.     Liability  of  tenant  for  breach  of  covenant  with  respect  to 

protecting  premises  from  injury 
§  3249(1).    Maryland 

The  jury  are  instructed  that  if  defendants  used  the  building  as 
persons  of  ordinary  care  and  prudence  would  have  done,  looking 
to  its  character,  size,  apparent  construction,  and  strength,  and  that 
it  fell  down  in  consequence  of  some  defect  in  its  structure,  or  on 
account  of  a  want  of  proper  thickness  of  the  wall,  or  on  account 
of  the  ordinary  decay  of  the  materials,  and  that  all  these  matters 
were  unknown  to  the  defendants,  and  could  not  have  been  dis- 

*o  O'Neal    v.    Bainbridge,    146    P.  *«  Purcell  v.  Warburton,  126  P.  80, 

1165,  94  Kan.  518,  Ann.  Cas.  1917B,      70  Wash.  129. 
293. 
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covered  by  reasonable  and  ordinary  diligence,  the  verdict  should 
be  for  the  defendants." 

§  3249(2).    Michigan 

The  court  instructs  the  jury  that,  even  if  the  mill  were  turned 
over  to  the  plaintiff,  yet  if,  by  reason  of  the  carelessness  and  mis- 
management of  the  defendants,  fire  had  been  taken  from  the  mill, 
and  put  into  the  sawdust  adjoining,  it  would  constitute  a  breach 
of  contract ;  and  if  the  fire  remained  there  without  the  knowledge 
of  the  plaintiff,  and  afterwards  broke  out,  and  destroyed  the  mill, 
arid  it  is  traceable  to  the  carelessness  of  the  defendants,  then  they 
are  liable.** 

§  3250.     Duty  of  tenant  to  restore  premises  in  as  good  condition  as 
when  received 

You  are  instructed  that  it  appears  this  machinery  is  used  in  the 
process  of  operating  the  quarries,  which,  of  course,  involves  more 
or  less  wear  and  tear,  and  the  intention  of  the  parties  in  this  con- 
tract was  that  the  defendant  should  keep  up  this  property  in  good 
condition.  It  is  provided  that  it  is  in  all  things  to  do  and  perform 
those  things  which  would  maintain  the  quarries  in  good  condition, 
and  which  of  course  would  necessitate  the  restoration  of  any  por- 
tion of  this  apparatus  that  was  absolutely  worn  out  and  useless. 
But  they  were  bound  to  restore  the  property  not  absolutely  in  the 
condition  they  received  it,  but  in  as  good  condition  as  when  re- 
ceived, natural  wear  and  tear  excepted.  If  any  of  this  property  was 
in  worse  condition  because  of  other  causes,  that  is,  from  misuse 
or  inattention,  than  it  was  when  received,  that  depreciation  would 
fall  upon  the  defendant.  If  the  depreciation  was  from  the  natural 
wear  and  tear,  the  ordinary  use  in  a  skillful  manner  of  that  prop- 
erty in  the  btisiness  of  the  company,  the  business  of  quarrying  and 
marketing  stone,  for  that  loss  or  depreciation  the  defendant  would 
not  be  liable  to  the  plaintiff.*" 

§  3251.     Obligation  of  tenant  under  covenant  to  destroy  weeds 

You  are  instructed  that  it  was  the  duty  of  defendant  to  adopt  all 
reasonable  means  and  to  do  all  things  reasonably  adapted  to  destroy 
such  weeds  and  which  were  consistent  with  good  husbandry.  In 
determining  what  was  reasonable  for  such  purpose,  you  have  the 
right  to  consider  the  methods  usually  and  customarily  employed  bv 
farmers  generally  in  that  vicinity."" 

"  Machen  v.  Hooper,  21  A.  67,  73  Wisconsin  Granite  Co.,  164  N.  W.  77, 

Md.  342.  39  S.  D.  301.    OThis  was  a  lease  of  a 

■18  Stevens    V.   Pantlind,  54   N.  W.  stone  quarry. 

716,  95  Mich.  145.  so  Kossel  v.  Potratz,  152  N.  W.  189, 

*»  East  Sioux  Falls  Quarry  Co.  v.  160  Wis.  450. 


3591  LANDLORD  AND  TENANT  §  3254(1) 

§  3252.     Waste  by  tenant — Liability  for  burning  straw 

The  court  instructs  the  jury  that,  if  you  believe  and  find  from 
the  weight  of  the  evidence  in  this  case  that  the  straw  in  question 
in  this  lawsuit  belonged  at  the  time  of  the  burning  to  plaintififs, 
then  the  defendant  had  no  right  to  intentionally  burn  the  same, 
and  if  you  further  find  from  the  evidence  that  he,  the  defendant,  did 
intentionally  burn  or  have  the  same  burned  or  any  part  of  it,  then 
your  verdict  will  be  for  the  plaintiff  in  such  sum  as  you  may  think 
the  straw  intentionally  burned  by  defendant  or  his  agents  was 
reasonably  worth,  not  to  exceed  the  amount  sued  for.®^ 

G.    Injuries  to  the  Reversion 

§  3253.     Right  of  action  by  lessor  against  third  person  for  injury  to 
premises 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 

plaintiff,  on  and  subsequent  to  the  — '■ day  of ,  was  the 

owner  of  premises  and  building  No. street  in  the  city 

of ,  and  that  on  or  about  the day  of ,  defend- 
ant, by  or  through  its  workman  or  agents,  without  the  consent  or 
authority  of  plaintiff,  caused  to  be  placed  on  the  west  wall  of  said 
building  a  painted  sign,  your  verdict  will  be  in  favor  of  plaintiff 
against  defendant  for  such  amount  as  you  may  find  under  the  other 
instructions  and  the  evidence  plaintiff  is  entitled  to  recover,  if  you 
find  from  the  evidence  that  the  property  was  substantially  daniaged 
by  said  sign.^* 

H.    Injuries  Arising  from  Dangerous  or  Deeective  Condi- 
tion OE  Premises 

§  3254.     Liability  of  lessor  to  tenant  for  injuries  from  defective  con- 
dition 

§  3254(1).    Delaware 

You  are  instructed  that  no  claim  is  made  that  the  defendant  land- 
lord undertook  at  the  time  of  the  verbal  letting  of  the  dwelling 
house,  occupied  by  th«  deceased  at  the  time  of  the  accident,  to 
keep  the  demised  premises  in  repair.  The  law  is  that  where  the 
landlord  does  undertake  to  make  repairs,  he  is  liable  for  injuries 
resulting  from  the  negligence  of  himself  or  his  servants,  in  making 
such  repairs,  and  this  is  true  where  the  landlord  is  under  no  obli- 
gation to  make  such  repairs,  but  undertakes  to  make  them  volun- 
tarily or  gratuitously.    So  in  this  case  the  question  is  not  whether 

01  Campbell  &  Davis  v.  Moll,  217  Cusack  Co.,  190  S.  AV.  1011,  196  Mo. 
S.  W.  538,  205  Mo.  App.  49.  App.  598. 

0  2  Kretzer  Realty   Co.   v.  Thomas 
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the  steps  were  out  of  repair  and  unsafe  at  the  time  the  request  to 
repair  was  made,  but  whether  the  landlord  through  his  representa- 
tive or  agent  made  the  repairs,  and  if  so,  were  they  performed  so 
negligently  and  unskillfully  as  that  the  deceased  was  subsequeiitly 
injured  in  consequence  thereof?  If  the  alleged  defective  repairs 
proximately  caused  the  injuries  resulting  in  the  death  of  the  plain- 
tiff's husband  without  his  fault  contributing  to  his  injuries,  your 
verdict  should  be  for  the  plaintiff.  If  the  deceased  by  the  exer- 
cise of  ordinary  care  could  have  avoided  his  injuries,  or  if  his  in- 
juries resulted  because  of  intoxication  and  not  from  the  condition 
■of  the  steps,'  the  plaintiff  cannot  recover.®* 

$  3254(2).     Idaho 

You  are  instructed  that,  in  the  absence  of  an  express  agreement 
(by  the  landlord  to  make  repairs,  the  landlord  is  not  liable  to  the 
tenant  for  damages  caused  by  defects  in  the  building  existing  at 
the  time  the  lease  was  entered  into.^ 

§  3255.     Same — Notice  of  defects 

You  are  instructed  that,  under  the  facts  in  this  c,ase,  the  defend- 
ant is  not  liable  to  the  plaintiff  for  damages  caused  by  defects  in 
the  building,  unless  the  defendant  had  knowledge  thereof,  or  un- 
less the  defect  was  so  apparent  that  he  is  presumed  to  have  had  no- 
tice thereof.®® 

§  3256.    Injuries  to  servant  of  tenant  by  falling  down  elevator 
shaft 

The  court  instructs  the  jury  that,  if  the  plaintiff  entered  the  cor- 
ridor or  hallway  in  question,  on  the  invitation  of  the  defendant, 
it  became  the  duty  of  the  defendant  to  use  reasonable  care  and  dil- 
igence, the  care  of  an  ordinarily  prudent  person,  under  the  circum- 
stances, to  guard  the  plaintiff  against  injuries  from  any  danger  that 
existed  in  the  corridor,  or  hallway.  It  became  the  duty  of  the  plain- 
tiff to  use  reasonable  care  and  diligence  to  guard  himself  from  in- 
jury, and  from  any  danger  that  he  knew  of,  or  had  reasonable 
ground  to  expect,  and  it  was  the  duty  of  the  defendant  to  use  the 
care  of  an  ordinarily  prudent  person,  under  the  circumstances,  to 
guard  the  plaintiff  against  injuries  from  any  danger  that  existed  in 
the  corridor  or  hallway,  when  those  dangers  were  within  the 
knowledge  of  the  defendant,  or  had  existed,  for  a  sufficient  length 
of  time  to  make  want  of  knowledge  on  the  part  of  the  defendant 
improbable.    Just  what  constitutes  care  and  diligence  that  an  ordi- 

53  Pulmele    v.   Forrest  (Super.)  86  5  s  Russell  v.  Little,  126  P.  529,  22 

A.  733,  4  Boyce,  155.  Idaho,  429,    42  L.  R.  A.  (N.  S.)  363, 

5  4  Russell  V.  Little,  126  P.  529,  22       Ann.  Cas.  1914B,  415. 
Idaho,  429,  42  L.  R.  A.  (N.  S.)    363, 
Ann.  Cas.  1914B,  415. 
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narily  prude/it  person  would  exercise  depends  entirely  upon  the  cir- 
cumstances of  the  case.  Under  certain  circumstances,  an  ordinarily 
prudent  person  would  exercise  a  very  high  degree  of  care,  while,, 
under  other  circumstances,  an  ordinarily  prudent  person  would 
exercise  a  lesser  degree  of  care,  so  it  is  for  you  to  say  under  all  the: 
circumstances  in  this  case,  considering  the  amount  of  light  that 
there  was  in  this  hallway,  or  corridor,  at  the  time  the  plaintiff  en- 
tered it,  and  all  the  other  circumstances  as  you  find  them,  just  how^ 
high  a  degree  of  care  an  ordinarily  prudent  person  would  exercise.. 
If  you  find  from  the  evidence,  that  the  defendant,  in  the  care  andi 
operation  of  the  elevator  in  question,  exercised  that  reasonable 
care  which  an  ordinarily  prudent  person  would  exercise  under  simi- 
lar circumstances,  then  defendant  was  not  guilty  of  negligence,  and 
your  verdict  will  be  for  defendant.®* 

§  3257.  Presumptions  and  burden  of  proof  in  action  for  injuries  to 
tenant 
You  are  instructed  that  this  action  is  based  upon  the  alleged  neg- 
ligence of  the  defendant  which  must  be  proved,  and  the  burden  of 
proving  it  rests  upon  the  plaintiff.  Negligence  is  defined  to  be  a 
failure  to  observe  for  the  protection  of  the  interest  of  another  per- 
son that  degree  of  care,  precaution  and  vigilance  which  the  cir- 
cumstances justly  demand,  whereby  such  other  person  suffers  in- 
jury. There  is  no  presumption  of  negligence  either  on  the  part  of 
the  plaintiff's  husband,  or  of  the  defendant,  from  the  mere  fact  that 
injury  resulted  to  the  plaintiff's  husband,  causing  his  death. 
Whether  his  injuries  or  death  resulted  from  the  negligence  of  the 
defendant  as  alleged,  you  must  determine  from  all  the  facts  and 
circumstances  of  this  case  as  disclosed  by  the  evidence.*' 

§  3258.     Liability  of  lessor  for  injuries  to  third  persons — Invitees 

The  court  instructs  you  that,  if  you  believe  from  the  evidence- 
that  on  or  about  the day  of ,  the  plaintiff  was  deliver- 
ing newspapers  to  certain  tenants  of  defendant  in  said Build- 
ing upon  subscription  therefor  by  any  such  tenant,  that  plaintiff 
then  and  thereby  became  an  invitee  of  defendant  as  to  the  use  of 
the  halls,  stairways,  and  stairway  platform,  and  that,  as  such  in- 
vitee, as  a  matter  of  law,  the  defendant  owed  plaintiff  the  duty  to 
keep  said  stairway  platform  and  railing  around  the  same  in  a  rea- 
sonably safe  condition  for  a  reasonable  use  thereof  by  plaintiff,, 
and  if  you  further  believe  from  the  evidence  that  on  or  about  the 
date  mentioned  plaintiff,  while  so  engaged,  and  while  in  the  exer- 

66  Paseieszny     v.     Boy  dell     Bros.       was  as  favorable  to  defendant  land- 
White  Lead  &  Color  Co.,  109  N.  W.       lord  as  he  was  entitled  to. 
417,  46  Mich.  223.    This   instruction  57  Fulmele  v.  Forrest  (Del.  Super .> 

86  A.  733,  4  Boyce,  155. 
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cise  of  due  care,  went  out  upon  the  stairway  platform  in  question 
and  took  hold  of  or  leaned  against  the  railing  around  the  same  in 
a  reasonable  use  thereof  for  the  purposes  for  which  such  railing 
was  intended  and  for  the  purpose  of  steadying  himself,  and  if  you 
further  believe  from  the  evidence  that  when  plaintiff  so  caught  hold 
of  or  leaned  against  said  railing  that  the  same  gave  way  and  caused 
plaintiff  to  fall  and  plaintiff  was  thereby  injured,  and  that  the  giv- 
ing way  of  such  railing  was  due  to  any  defect  in  the  condition  of 
the  same,  and  that  such  defect,  if  any,  was  known  to  the  defendant 
or  his  agent  or  employe,  or  by  the  exercise  of  ordinary  care  should 
have  been  so  known,  the  defendant  would  be  liable  to  plaintiff  in 
damages,  and  your  verdict  should  be  for  the  plaintiff.^ 

§  3259.     Same — Liability  to  persons  in  street 

You  are  instructed  that,  before  the  jury  can  render  a  verdict 
against  defendants,  you  must  find  from  the  evidence  that  in  the 
construcl:ion  of  the  sidewalk  and  basement  doors  they  were  guilty 
of  negligence,  and  constructed  them  so  that  they  were  unsafe  and 
insecure  to  travel  over  and  upon  them.** 

You  are  instructed  that,  before  the  jury  can  find  a  verdict  in 
favor  of  plaintiff  in  this  case  and  against  the  defendants,  you  must 
find  from  the  evidence  that  the  said  sidewalk  and  basement  doors 
were  defectively  constructed  and  built,  or  thereafter  left  in  an  un- 
safe and  insecure  condition  for  travel  over  the  same  by  the  public 
by  said  defendants,  or  either  of  them.** 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
in  the  construction  of  said  sidewalk  and  doors  the  defendants  C. 
and  H.  used  good  material,  well  and  securely  built  the  same,  and 
that  the  said  doors  were  well  and  safely  constructed,  and  properly 
provided  with  guards — such  as  the  chains  and  rod — and  that  they 
were  in  a  safe  condition  when  leased  to  defendant  W.,  and  that  said 
defendants  C.  and  H.  were  not  thereafter  guilty  of  any  act  or  negli- 
gence concerning  the  same,  then  you  should  find  a  verdict  in  favor 
of  the  said  defendants  C.  and  H.** 

§  3260.     Liability  of  tenant  for  injuries  to  person  in  street 

The  court  instructs  the  jury  that,  if  an  awning  is  used  to  shade 
the  entrance  to  a  storeroom,  and  that  awning  is  used  for  no  other 
purpose,  and  projects  over  a  public  street  immediately  in  front  of 
the  storeroom,  then  the  tenant  of  the  storehouse  conducting  busi- 
ness therein  must  use  dup  care  and  diligence  to  see  that  the  awn- 
ing does  not  become  ruinous  and  dangerous  to  the  public  passing 

B8  English  V.  Thomas,  149  P.  906,  «o  Rider  v.  Clark,   64  P.  564    132 

48  Okl.  247,  L.  R.  A.  1916F,  1110.  Cal.  3S2. 

e»  Rider  v.   Clark,  C4  P.  564,   132  ei  Rider  v.   Clark,   64  P.  564,  132 

Oal,  382.  Cal.  382. 
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along  the  street,  while  the  awning  is  projecting  over  the  street,  and 
used  for  the  benefit  of  the  store,  or  for  the  benefit  of  the  tenant, 
provided  the  same  is  done  with  the  knowledge  and  acquiescence 
of  the  tenants.** 

I.     Rent 

§  3261.     Liability  for  rent  in  general 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  the  plaintiflf  and  defendants  executed  the  lease  in  controversy, 
and  that  the  defendants  received  possession  of  the  premises  there- 
in described,  then  the  defendants  are  liable  to  pay  the  plaintiff  the 
amount  of  the  rent  accrued  thereon  up  to  the  commencement  of 
this  suit,  deducting  such  payments  as  are  proved  by  the  evidence 
to  have  been  made  thereon,  unless  the  jury  believe  from  the  evir 
dence  that  the  said  lease  has  been  canceled,  surrendered,  or  modi- 
fied by  further  valid  agreement  between  the  parties  to  said  lease.*^ 

§  3262.     Failure  to  put  tenant  in  possession 

The  court  instructs  the  jury  for  the  plaintiffs  that  unde'r  such 
a  lease  as  is  sued  on  in  this  case  it  was  not  necessary  for  or  incum- 
bent upon  the  plaintiffs  to  put  the  defendant  in  possession  of  the 
property,  but  simply  to  give  him  the  right  of  possession,  and  the 
fact  that  the  defendant  never  took  possession  of  the  property  nor 

cultivated  it  during  the  year  is  no  defense  to  the  suit,  if 

lease  sued  on  was  agreed  upon.®* 

The  court  instructs  the  jury  for  the  plaintiffs  that  the  plaintiffs, 
under  the  lease,  if  such  lease  was  agreed  upon,  were  only  obligated 

to  give  to  defendant  the  right  of  possession  on  the day  of 

,  and  if. such  lease  was  agreed  upon,  although  they  may  be^ 

lieve  from    the  evidence  that was  in  possession  on  that  date 

and  refused  to  surrender  such  possession,  that  in  no  way  affects 
plaintiffs'  right  of  recovery.*^ 

§  3263.     Eviction  as  defense  to  action  for  rent 
i  3263(1).    Alabama 

You  are  instructed  that,  if  there  was  an  eviction  from  a  portion 
of  the  land  covered  by  the  contract,  the  defendant  had  the  right  to 
treat  it  as  an  eviction  from  the  whole.'® 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence  that 
plaintiff  rented  a  portion  of  the  land  covered  by  the  contract  to 

82  Lewy  Art  Co.  v.  Agricola,  53  So.  «<!  Hutchinson  t.  Piatt,  81  So.  281, 

14.5,  169  Ala.  60.  119  Miss.  606. 

03  Stobie  V.  Dills,  62  111.  432.  »»  Anderson  v.  Winton,  34  So.  962; 

e*  Hutchinson  V.  Piatt,  81  So.  281,  136  Ala.  422, 
119  Miss.  606. 
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,  the  defendant  had  the  right  to  refuse  to  cultivate  or  pay 

rent  on  the  balance  of  the  land.*" 

§  3263(2).     Illinois 

You  are  instructed  that  the  principle  upon  which  a  tenant  is  re- 
quired to  pay  rent  is  the  beneficial  enjoyment  of  the  premises,  un- 
molested in  any  way  by  the  landlord ;  and  if  the  jury  believe,  from 
the  evidence  in  this  suit,  that  the  plaintiff  took  possession  of  any' 
part  of  the  premises  leased  by  her  to  the  defendants,  against  their 
consent,  then  in  law  it  is  an  eviction,  and  releases  the  defendants 
from  the  payment  of  any  more  rent,  and  you  will  find  for  the  de- 
fendants.®* 

You  are  instructed  that  forcible  expulsion  is  not  necessary  to 
cause  an  eviction;  any  act  done  in  violation  of  the  rights  of  the 
tenant,  without  his  consent,  will  amount  to  an  eviction.  If  the 
jury  believe,  in  this  case,  that  the  plaintiff,  after  making  this  lease, 
without  the  consent  of  the  defendants,  took  possession  of  a  part  of 
said  demised  premises,  then,  in  law,  it  is  an  eviction,  and  you  will 
find  for  the  defendants.** 

The  court  instructs  the  jury  that  if  the  jury  believe,  from  the 
evidence  in  this  case,  that  the  premises  leased  by, the  plaintiff  to 
the  defendants,  or  a  part  of  the  same,  were  inclosed  by  a  fence,  and 
had  on  the  same  a  brick  building,  and  that  the  plaintiff  took  pos- 
session of  said  building  and  used  it  as  a  stable,  and  took  posses- 
sion of  the  yard  and  used  it  as  a  cattle  yard,  without  the  consent 
of  the  defendant,  then,  in  law,  it  is  an  eviction,  and  releases  the  de- 
fendants from  the  payment  of  any  more  rent,  and  they  will  find  for 
the  defendants.'" 

You  are  instructed  that  if  the  landlord,  before  the  expiration  of 
the  lease  or  tenancy,  against  the  consent  of  the  tenant,  evicts  or 
expels  the  tenant  from  all  or  any  substantial  part  of  the  premises 
leased,  the  tenant  is  discharged  from  the  payment  of  any  rent  from 
the  time  of  such  eviction,  and  is  not  bound  to  payment  for  what  he 
continues  to  occupy  after  such  eviction.  -If  there  is  no  agreement 
to  the  contrary,  the  tenant  is  entitled  to  the  possession  of  the  prem- 
ises without  interruption  or  molestation  by  the  landlord;  and  if 
the  jury  believfe,  that  defendant  was  tenant  from  year  to.  year,  and 

entitled  to  the  possession  of  the  premises  in  question  from 

to ,  and  that  against  defendant's  consent,  and  in  the  absence 

of  any  understanding  or  agreement  permitting  it,  the  railroad  com- 
pany wrongfully  took  possession  of  part  of  said  lots  for  their 
railroad  track,  and  continqed  to  hold  and  use  the  same  until , 

•T  Anderson  v.  Winton,  34  So.  962,  eo  Smith  v.  Wise,  Stigleman  &  Co., 

136  Ala.  422.  58  111.141. 

«8  Smith  v.  Wise,  Stigleman  &  Co.,  '»  Smith  v.  Wise,  Stigleman  &  do., 

68  111.  141.  58  111.  141. 
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and  evicted  defendant  therefrom,  then  such  an  eviction  by  the  rail- 
road company  works  an  extinguishment  of  all  rent  for  said  premises 
from  the  time  of  its  occurrence,  notwithstanding  defendant  con- 
tinued to  occupy  the  residue  of  said  lots  until .     But,  if  it 

was  the  understanding  that  the  railroad  might  put  its  track  across 
the  lots  in  the  event  of  its  electing  to  do  so  on  completing  its  pur- 
chase, and  defendant  held  under  that  understanding,  then  putting 
down  the  track  after  such  purchase  would  not  amount  to  an  evic- 
tion." 

You  are  instructed  that  physical  and  forcible  expulsion  is  not 
necessary  to  constitute  an  eviction ;  but  any  act  on  the  part'  of 
the  landlord  which  deprives  the  tenant  of  the  beneficial  enjoyment 
of  the  premises  amounts  to  an  eviction,  if  the  act  was  done  in 
violation  of  the  rights  of  the  tenant.'* 

I  3263(3).    South  Dakota 

You  are  instructed  that  it  is  not  necessary  there  should  be  any 
act  of  a  permanent  character,  but  any  act  which  has  the  effect  of 
depriving  a  tenant  of  the  free  enjoyment  of  the  premises,  or  any 
part  thereof,  or  any  appurtenances  pertaining  to  these  premises, 
must  be  treated  as  an  eviction;  and  I  charge  you  that  any  act  of 
the  plaintiffs  which  has  deprived  the  defendant  of  the  enjoyment  of 
the  free  right  pertaining  to.  and  belonging  to  him  as  tenant  may  be 
treated  as  an  eviction.'* 

You  are  instructed  that,  if  you  shall  find  that  the  plaintiffs  as- 
sumed exclusive  control  in  front  of  the  place  of  business,  and  have 
prevented  enjoyment  in  the  use  of  the  premises  leased  for  the  pur- 
poses for  which  it  was  leased,  then  such  possession  and  use  by  the 
plaintiffs  is,  for  the  purposes  of  this  action,  a  sufficient  eviction. 
Now,  understand  me  about  this  matter:  If  you  shall  find  from 
the  testimony  introduced  in  this  action  the  plaintiffs  used  the  street 
in  front  of  this  place  of  business  to  the  exclusion  of  any  rights 
which  this  defendant  had  in  the  street,  and  if  by  that  act  the  de- 
fendant has  been  wronged  by  being  deprived  of  the  free  use  and 
•enjoyment  of  these  premises,  that  amounts  to  an  eviction.'* 

§  3264.     Effect  of  eviction  from  part  of  premises 
See,  also,  ante,  §  3263(1,  2). 

You  are  instructed  that  it  is  an  eviction  to  take  from  the  tenant 
some  part  of  the  demised  premises  of  which  he  was  in  possession ; 
if  the  jury  in  this  case  believe,  from  the  evidence,  that  the  plain- 

11  Price  V.  Pittsburg,  Ft.  W.  &  C.  3  S.  D.  77,  17  L.  E.  A.  2*75,   44  Am. 

R.  Co.,  34  111.  13.  St.  Rep.  774. 

T2  Price  V.  Pittsburg,  Ft.  W.  &  0.  '*  Edmison  v.  Lowry,  52  N.  W.  583, 

B.  Co.,  34  111.  13.  3    S.  D.  77,  17  L.  B.  A.  275,  44  Am. 

T3  Edipison  V.  Lowry,  52  N.  W.  583,  St.  Rep.  774. 
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tiff  without  the  consent  of  the  defendants,  took  possession  of  any 
material  part  of  the  demised  premises,  then  the  defendants  are  re- 
leased from  the  payment  of  all  rent,  and  the  jury  will  find  for  the 
defendants.'" 

,  The  court  instructs  the  jury  that  if  the  jury  believe,  from  the 
evidence  in  this  suit,  that  the  plaintiff,  after  leasing  the  premises 

to  the  defendants,  leased  a  part  of  said  premises  to  one  

who  has  taken  possession  of  the  same,  and  built  a  railroad  over 
the  same,  then,  in  law,  this  is  an  eviction,  and  releases  the  defend- 
ants from  the  payment  of  all  rent,  and  the  jury  will  find  for  de- 
fendants.'* 

The  court  instructs  the  jury  that,  although  the  jury  may  believe, 
from  the  evidence,  that  the  defendants  have  never  been  disturbed  in, 
or  evicted  from,  the  main  building  on  the  leased  premises,  and  that 
they  have  had  the  use  and  enjoyment  of  the  same,  still,  if  they  fur- 
ther believe,  from  the  evidence,  that  the  plaintifif  has  taken  pos- 
session of  any  material  part  of  said  demised  premises,  without 
the  consent  of  the  defendants,  then  the  law  is  it  is  an  eviction,  and 
the  defendants  are  not  bound  to  pay  any  rent  for  the  part  of  the 
said  premises  they  used  and  occupied,  and  the  jury  will  find  for 
the  defendants." 

§  3265.     Liability  pf  lessor  for  acts  of  agent  in  evicting  tenant — 
Verbal  authority 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence, 

that  Mrs.  gave  to  her  husband  verbal  authority,  sufficient 

for  him  to  take  possession  of  the  property  in  controversy  for  her, 
and  that  he  did  take  possession,  under  the  authority  so  given,  of 
any  part  of  said  leased  premises,  then  the  jury  will  find  for  the 
defendants,  as  by  law  the  power  and  authority  given  to  the  hus- 
band need  not  be  under  seal.    Verbal  authority  is  sufficient.'* 

§  3266.     Preventing  tenant  from  carrying  out  purposes  for  which 

premises   leased 
§  3266(1).    Michigan 

The  court  instructs  the  jury  that  the  plaintiff  claims  that  under 
the  terms  of  the  lease  the  defendant  was  holden  and  bound  for  a 

period  of years.     Instead  of  staying  during  that  period  and 

paying  rent,  that  without  any  legal  justification  or  excuse  the  de- 
fendant left  the  premises  at  the  expiration  of  some months. 

The  plaintiff  claims  that  it  did  what  it  was  obliged  to  do — it  sought 
to  get  another  tenant — and  that  it  used  expedition  in  that  matter, 
but  did  not  succeed  in  getting  another  tenant  until  the  expiration 
of  a  mopth  and  a  half,  and  therefore  it  claims  the  right,  to  recover 

'»  Smith  V.  Wise,  58  III.  141.  ?'  Smith  v.  Wise,   58  111.  141. 

T6  Smith  V.  Wi.se,  58  111.  141.  is  Smith  v.  Wise,  58  111.  141. 
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here  the  rental  for  a  month  and  a  half.    That  is  how  their  claim  ift 

that  regard  amounts  to  $ .    So  much  for  the  plaintiff's  claim. 

With  regard  to  that  claim  the  defendant  says  this:  "You  agreed 
in  your  lease  to  give  me  the  premises  fitted  up  and  suitable  for  my 
business,  and  it  was  agreed  and  understood  between  us  that  I  was 
to  carry  on  a  certain  business,  and  you  knew,  that  my  business 
would  call  for  the  use  of  certain  sewing  machines,  and  for  the  use 
of  the  premises  in  a  certain  way,  and  you  contracted  to  give  me 
the  premises  to  be  used  in  that  manner,  and  this  obligation  on 
your  part  you  failed  to  fulfill,  and  therefore  you  evicted  me,  and  you 
cannot  complain  because  I  left."  The  defendant  claims  that  he  had 
the  right,  under  his  lease,  to  set  up  his  sewing  machines  and  run 
them  in  any  part  of  the  premises  he  desired  under  the  terms  of  this 
lease.  Because  they  made  a  noise,  the  plaintiff  said,  "You  cannot 
run  your  machines  here,"  and  took  them  out  of  the  principal  room 
and  put  the  sanie  in  a  small  room,  which,  the  defendant  claims, 
prevented  him  carrying  on  the  volume  of  business  that  he  expected 
to  carry  on  in  those  premises.  In  answer  to  that  claim  of  the  de- 
fendant the  plaintiff  claims  that  the  defendant  was  perfectly  satis- 
fied, and  that  when  the  suggestion  was  made  that  the  sewing  ma- 
chines were  making  too  much  noise  for  the  comfort  and  conven- 
ience of  the  people  who  occupied  the  premises  below  these  rooms, 
the  defendant  acquiesced  and  used  his  sewing  machines  in  the  small 
room,  called  the  smaller  room  here,  and  nothing  was  heard  in  the 
nature  of  a  complaint  from  the  defendant.  There  is  a  statement  of 
facts  that  is  contradicted.  You,  as  judges  of  the  facts,  will  have  to 
find  out  from  a  search  of  the  evidence  in  the  case  just  which  theory 
is  established.  I  charge  and  instruct  you  with  regard  to  the  de- 
fendant's claim  this :  That  where  one  leases  premises  to  be  used 
for  certain  particular  purposes,  if  he  is  prevented  from  carrying 
out  that  purpose  by  his  landlord,  that  becomes  an  eviction  in 
part,  if  not  in  whole,  and  that  where  there  is  a  partial  eviction,  the 
tenant  has  the  right  to  remain  and  pay  the  rent  but  he  cannot  be 
holden  under  the  lease.  On  the  other  hand,  if  the  tenant  acquies- 
ces in  what  is  done,  he  cannot  afterward,  after  the  lapse  of  a  long 
time,  after  he  has  slept  on- his  rights  and  given  the  other  party  to 
the  lease  the  idea  that  he  was  perfectly  satisfied,  he  cannot  then  step 
forward  and  terminate  the  lease.  The  rights  of  the  parties  are 
sometimes  fixed  by  a  series  of  conduct  as  well  as  by  word  by  one 
and  agreed  to  by  the  other,  and  the  claim  of  the  plaintiff  is  this : 
That  as  the  defendant  occupied  those  rooms  without  any  notice 
to  it  of  dissatisfaction,  during  all  that  time  there  was  no  legal  evic- 
tion, either  in  whole  or  in  part,  from  the  premises.  That  is  a  ques- 
tion of  fact,  and  will  rest  entirely  with  you  to'  be  determined.'* 

7  8  Bamlet  Kealty  Co.  v.  Doff,  150  X.  W.  307,  183  Mich.  694. 
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§  3266(2).    Wisconsin 

The  jury  are  instructed  that,  if  they  find  from  the  evidence  that 
the  vibration  or  shaking  of  the  building  in  which  defendant's"  stu- 
dio was  situated,  which  was  caused  by  the  conduct  of  the  automor 
bile  company,  was  such  that  the  defendant  was  thereby  preventr 
ed  from  properly  carrying  on  her  work  as  a  glass  painter,  and  her 
paintings  thereby  became  liable  to  be  damaged  or  destroyed,  and 
said  premises  thereby  made  unfit  for  the  purpose  of  an  art  studio, 
so  that  she  had  to  abandon  the  same,  then  the  defendant,  as  lessee, 
was  evicted  from  the  premises.*" 

§  3267.     Defense  of  untenantable  condition  of  premises 
§  3267(1).     Arliansas 

You  are  instructed  that,  before  the  defendants  would  be  author- 
ized to  abandon  the  house  and  refuse  to  pay  the  rent,  it  must  ap- 
pear from  the  evidence  that  the  premises, became  untenantable  as 
a  boarding  house  by  reason  of  plaintiff's  failure  to  comply  with 
his  agreement  to  repair.  If  the  jurj'  find  from  the  evidence  that 
plaintiff  agreed  to  make  certain  repairs  and  failed  and  refused  to 
make  them,  after  defendants  requested  that  repairs  be  made  as  agreed 
to  by  plaintiff,  and  that  by  reason  of  his  failure  to  make  same  the  prop- 
erty became  untenantable  as  a  boarding  house,  your  verdict  should  be 
for  the  defendants.  By  untenantable  as  a  boarding  house  the  court 
tells  you  is  meant  unsuitable  and  not  adapted  to  the  purpose  of 
keeping  boarders.*^ 

§  3267(2).    Colorado 

The  court  instructs  the  jury  that  if  they  believe  from  the  pre- 
ponderance of  the  evidence  that  an  unusual  flood  had  injured  the 
building  and  its  walls  to  such  an  extent  as  to  render  it  unsafe  for 
the  purposes  for  which  it  was  leased,  of  which  fact  plaintiff  bad 
notice,  and  thereupon  failed,  within  a  reasonable  timej  to  put  it 
in  tenantable  condition,  their  verdict  should  be  .for  defendants,  un- 
less the  defendants  made  the  repairs  necessary  for  that  purpose 
and  presented  the  bill  therefor  to  plaintiff  who  paid  the  same,  in 
which  event  the  verdict  should  be  for  plaintiff.** 

§  3268.     Abatement  of  rent  because  of  destruction  of  buildings 

The  court  instructs  the  jury  that,  if  they  believe  from  all  the 
evidence  that  any  of  the  buildings  or  structures  upon  the  leased 
premises  were  destroyed  without  fault  or  negligence  of  the  de- 
fendant by  the  ice  or  ice  gorge  in  defendant's  plea  set  out,  and 
were  not,  before  the  bringing  of  this  suit,  replaced  in  whole  or  in 

80  Wade  v.  Hemdl,    107  N.  W.  4,  si  Berman  v.  Shelby,  125  S.  W.  124, 

127  Wis.  544,  5  L.  li.  A.  (N.  S.)  855,  7      93  Ark.  472. 

Ann.  Cas.  591.  8  2  post    v.    Lang,    147    P.    441,  27 

Colo.  App.  225. 


O  I 
8601  LANDLORD  AND  TENANT  ...  §  S269' 

pait,  and  that  in  consequence  thereof  the  value  of  the  "premises  tO' 
the  defendant  for  its  purposes  was  diminished,  they  are  instructed 
that  the  defendant  should  be  allowed  a  reasonable  abatement 
therefor,  and  the  plaintiff  is  only  entitled  to  recover  the  agreed 
rent  of  $ ■ —  per  month,  less  a  reasonable  estimate  for  defend- 
ant's damages  occasioned  by  such  destruction  of  buildings  or  struc- 
tures."* 

The  jury  are  instructed  that  they  should  find  for  the  plaintiff 

any  unpaid  amount  of  the  sum  of  dollars,  stipulated  in  the 

lease  as  a  monthly  rent,  and  may  allow  interest  on  any  such  monthly 
installment  from  the  time  said  monthly  rent  was  due,  unless  they 
shall  believe  from  all  the  evidence  that  the  value  to  the  defendant! 
of  the  premises  for  its,  purpose  was  diminished  without  any  fault  or 
negligence  of  the  defendant  by  reason  of  destruction  of  any  building 
or  structure  on  the  premises  by  the  ice  or  ice  gorge  set  out  in  the 
defendant's  special  plea,  in  which  event  the  jury  should  allow  the  de- 
fendant such  abatement  of  the  stipulated  rent  as  they  may  believe  from 
all  the  evidence  to  be  a  reasonable  reduction  of  the  rent  on  account  of 
such  destruction;  but  if  the  jury  shall  believe  from  the  evidence  that 
the  injuries  to  thfe  leased  premises  caused  by  said  ice  gorge  spoken  of 
herein  were  caused  by  the  fault  or  negligence  of  the  defendant,  or  that 
the  premises  were  not  rendered  less  valuable  to  the  defendant  thereby, 
they  should  make  no  reduction  in  the  said  rent  on  that  account.** 

§  3269.     Defense  of  collapse   of  building   because   of  structural 
weakness  unknown  to  tenant 

The  court  instructs  the  jury  that  they  must,  under  the  terms  of 
the  lease,  find  for  the  plaintiff,  unless  they  believe  that  the  defend- 
ant has  proved  by  the  greater  Weight  of  the  evidence  that  the  col- 
lapse of  the  building  was  not  caused  by  its  fault  or  negligence. 
The  jury  are  instructed  that,  in  considering  any  defense  offered  in 
this  case  for  the  purpose  of  showing  that  the  house  collapsed  with- 
out fault  or  negligence  on  the  part  of  the  defendant,  the  burden  is 
on  the  defendant  to  prove  such  defense  by  the  greater  weight  of 
the  evidence.*® 

The  court  instructs  the  jury  that  the  defendant  had  a  right  to 
rely  on  the  statement  made  to  defendant  by  plaintiff  as  to  the  char- 
acter and  strength  of  the  building  in  the  absence  of  any  actual 
knowledge  on  the  part  of  the  defendant  that  the  building  was  sub- 
ject to  any  structural  defects,  provided  the  jury  shall  believe  from 

83  Richmond  Ice  Co.  v.  Crystal  Ice  so  Vaughan  v.  Mayo  Milling  Co., 
Co.,  49  S.  E.  650, 103  Va.  465.                    ,102  S.  E.  597,  i27  Va.  148. 

84  Kichmond  Ice  Co.  v.  Crystal  Ice 
Co.,  49  S.  E.  650,  103  Va.  465. 
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the  evidence  that  such  words  were  used  by  said  plaintiff  as  a  war- 
ranty of  the  streng^th  of  the  building  and  so  relied  on  by  the  lessee, 
and  were  not  used  as  mere  words  of  commendation  and  praise, 
and  if  the  jury  believe  from  the  evidence  that  there  was  such  a 
warranty,  and  that  the  warranty  was  not  true,  then  the  jury  can-) 
not  allow  any  damages  to  the  plaintiff,  but  must  find  for  the  de- 
fendant against  the  plaintiff,  and  assess  its  damages  at  the  amount 
claimed  in  the  plea  of  set-off,  less  the  sum  of  $ -.*® 

§  3270.     Defense  that  lessor  did  not  carry  out  contract  to  erect 
building  of  a  certain  character 

You  are  instructed  that  the  contract  between  the  plaintiff  and 
defendants  introduced  in  evidence  did  not  require  the  plaintiff  to 

build  a  building  in  all  respects  like  the  building  at  street,' 

but  provided  that  the  finishing  must  be  similar,  and  that  all  that  is 
required  under  the  contract  is  that  there  shall  be  a  suitable  com- 
pliance with  the  terms  of  said  contract.*' 

You  are  instructed  that  if,  after  a  fair  and  impartial  considera- 
tion of  all  of  the  testimony  in  this  case,  you  believe  that  the  build- 
ing was  not  built  in  a  similar  manner,  and  you  further  find  that  the 
defendants  knew  of  the  general  character  of  said  building  and 
moved  into  said  building  without  protest  as  to  the  character  of 
materials  and  the  construction  thereof,  and  continued  to  pay  rent 
after  they  claimed  to  have  discovered  the  defects,  and  after  they 
had  notified  the  plaintiff  to  comply  with  his  contract,  then  they 
would  be  precluded  from  asserting  that  the  building  was  not  built 
according  to  the  contract,  and  that  the  defects  would  be  no  defense 
to  the  plaintiff's  recovery  in  this  action.** 

You  are  further  instructed  that  if,  after  a  fair  and  impartial  con- 
sideration of  all  of  the  testimony  in  this  case,  you  believe  that  the 
defendants  have  established  by  a  preponderance  of  the  testimony 
that  the  building  was  not  constructed  in  compliance  with  the  con- 
tract  in    the    light    of    the    instruction    heretofore    given    you,    and 

was  not  constructed  to  be  suitable   for  use   as  a  ,   and  that 

after  the  defendants  had  discovered  the  same,  and  notified  the 
plaintiff  thereof  and  had  given  him  a  reasonable  time  to  comply 
with  his  contract,  he  refused  within  a  reasonable  time  to  com- 
ply with  the  same,  and  that  by  reason  thereof  you  find  that  the 
building  became  unsafe  for  them  to  occupy  and  that  on  account  of 
such  unsafe  and  dangerous  condition  they  removed  from  the  building, 
it  would  be  your  duty  to  find  for  the  defendants.** 

s«Vaughan   v.   Mayo   Milling   Co.',  ss  Nelson  v.  Eiehofe,  158  P  S70   59 

102  S.  E.  597,  127  Va.  148.  Okl.  210,  L.  R.  A.  1916F,  1063 

8  7  Nelson  V.  Bichoff,  158  P.  370,  59  a  9  Nelson  v.  Elehoff,  158  P   370   59 

Okl.  210,  L.  R.  A.  1916F,  1063.  Okl.  210,  L.  R.  A.  1916F,  1003. 
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§  3271.     Liability  where  tenant  at  request  of  lessor  occupies  oth- 
er quarters  than  those  leased 

You  are  instructed  that  the  plaintiflF  claims  that  the  defendant 
occupied  a  smaller  room.  That  room  was  not  spoken  of  in  the 
lease  or  in  the  other  contract  that  existed  at  the  time  between  the 
parties.  It  is  claimed  that  that  room  was  actually  occupied  by  the 
defendant,  and  that  claim  is  not  denied,  and  for  a  period  of  some 

— I months.      Now,    with    regard    to    that    claim,    the    plaintiff 

claims  that  nothing  ever  was  actually  said  except  that  it  was  un- 
derstood that  the  defendant  wanted  that  room,  and  the  plaintiff 
claims  that  wanting  the  room  and  actually  using  it  at  a  loss  or  det- 
riment to  the  plaintiff  constituted  a  contract  between  them,  and 
carried  with  it  an  agreement  on  the  part  of  the  defendant  to  pay 
such  a  sum  for  rental  as  the  room  was  reasonably  worth.  You 
have  heard  the  testimony  with  regard  to  that,  and  you  will  have 
to  consider  that  claim  after  a  full  consideration  of  the  testimony. 
The  defendant,  with  regard  to  that  claim,  says  this :  That  he  was 
prevented  from  using  the  room  that  he  had  actually  hired,  and 
prevented  from  using  it  by  the  plaintiff  because  of  the  noise  made 
by  the  sewing  machines  that  I  have  already  referred  to,  and  he 
says  that  the  putting  of  him — that  is,  the  defendant — into  that 
room  was  an  act  on  the  part  of  the  plaintiff  for  the  plaintiff's  own 
benefit,  and  not  for  the  benefit  of  the  defendant  at  all,  and  there- 
fore he  claims  that  the  claim  of  the  plaintiff  is  unjust,  and  that 
there  was  no  contract  relations  that  ever  existed,  either  by  con- 
templation of  law  or  agreement  of  the  parties,  for  the  leasing  of 
that  room.  That  becomes,  of  necessity,  a  disputed  question  of  fact, 
and  you  will  have  to  determine  that.  If  you  find  that  the  plaintiff's 
claim  in  that  regard  is  established  by  the  proofs,  then  the  plaintiff 
is  entitled  to  a  fair  and  reasonable  compensation  for  the  use  of  that 

room  for  the  period  of months.    The  full  claim  that  he  makes 

is  for  $ .     If  you  find  that  the  defendant  has  established  his 

theory  with  regard  to  that  item,  then  the,  defendant,  with  regard 
to  that  item,  is  entitled  to  a  vei-dict  of  no  cause  pi  action.*" 

§  3272.     Surrender  of  premises  as  defense  to  action  for  rent 

In  respect  to  the  a:lleged  surrender  of  the  premises  in  contro- 
versy to  the  plaintiff,  the  jury  are  instructed  that  no  such  surren- 
der could  take  effect,  unless  the  plaintiff,  by  himself,  or  by  his  au- 
thorized agent,  accepted  such  surrender;  and  although  the  jury 
may  believe,  from  the  evidence,  that  the  defendants  vacated  the 
premises  in  controversy,  and  gave  notice  thereof  to  the  plaintiff, 

80  Bamlet  Realty  Co.  v.  DofC,  150  N.   W.  307,  183  Mich.  684. 
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yet  this  would  not  exonerate  them  from  the  payment  of  rent,  unless 
-assented  to  by  the  plaintiff.*^ 

§  3273.     Release  from  liability 

You  are  instructed  that  it  is  further  claimed  by  the  plaintiff 
that  this  occupancy  by  the  defendant  was  continued ;  that  ndthing 
was  ever  said  by  the  plaintiff  that  gave  the  defendant  the  right  to 
leave  at  any  time.  The  defendant  with  regard  to  that  claim  of  the 
plaintiff,  says  this:  That  at  some  time  during  the  occupancy  the 
defendant  objected  to  the  manner  in  which  things  were  being  don- 
•ducted,  and  that  the  president  of  plaintiff  stated  that  if  the  de- 
fendant was  not  satisfied,  he  could  get  out,  and  that  he  accepted 
that  as  a  release  from  his  obligation  under  the  lease,  and  actuklly 
did  get  out  with  as  great  expedition  as  the  circumstances  wpiild 
permit.     Now,   if  anything  of  that  kind  was   said,   the  evidence 

shows  that  it  was  said  in  the  spring,  either  in or ,  but 

the  time  is  not  definitely  fixed  by  any  of  the  witnesses,  and  you 
will  have  to  determine  whether  it  is  reasonable  to  believe  that  the 
defendant  got  out  by  reason  of  that  statement,  if  the  statement  was 
made,  although  the  statement  is  denied,  -yvhether  he  got  out  at  the 

end  of by  reason  of  that,  or  whether  some  other  thing  in 

"the  mind  of  the  defendant  at  that  time  caused  him  to  move. 
Where  a  landlord  says  to  a  tenant,  "You  may  leave,"  if  you  wish 
to  take  advantage  of  that  permission,  you  must  leave,  not  imme- 
diately, but  with  as  great  expedition  as  circumstances  will  permit. 
.'So  if  you  consider  that  claim,  you  will  have  to  consider  the  circum- 
stances that  existed  at  the  time  or  subsequent  to  the  time  it  is 
claimed  that  the  release  was  given,  or  the  permission  was  given  to 
move  out.  The  defendant  claims  he  was  delayed  by  reason  of  the 
peculiarity  of  the  business  and  the  difficulty  in  obtaining  suitable 
quarters  in  which  to  move.  Those  circumstances  have  been  nar- 
rated, and  you  will  have  to  study  the  evidence  to  determine  What 
the  truth  of  these  claims  is.  So  much  with  regard  to  the  claim 
■  of  the  plaintiff  with  regard  to  the  $— item.®* 

§  3274.     Same — Effect  of  leasing  premises  to  third  person 
§  3274(1).     Kansas 
■See,  also,  post,  §  3279. 

The  jury  is  instructed  that  when  the  defendant  quit  the  said 
premises,  it  was  then  the  duty  of  the  plaintiff,  to  lessen  his  loss 
by  renting  said  rooms  to  some  other  person,  and  the  renting  of 
the  rooms  to  another  would  not  be  such  an  act  as  would  release 
.tte  defendant  from  the  payment  of  rent ;  but  it  would  be  necessary, 

■1  Stobie  V.  Dills,  62  111.  432.  »2  Bamlet  Realty  Co.  v.  Doff,  15U 

N.  W.  307,  183  Mich.  694. 
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in  addition  to  the  leasing  of  said  premises  by  the  plaintiff  to  an- 
other party,  that  you  believe  from  all  the  evidence  and  circum- 
stances that  the  plaintiff  consented  to  the  termination  of  said 
lease  with  the  defendant,  and  consented  that  the  defendant  should 
not  be  held  for  any  further  rent."*  '' 

§  3274(2).    Missouri 

You  are  instructed  that,  if  the  jury  believe  and  find  from  the 
evidence  in  this  case  that  the  defendant  rented  the  property  from 
plaintiff  as  alleged,  and  that  such  renting  was  not  in  writing,  but 
verbal,  then  such  tenancy  was  a  tenancy  from  month  to  month, 
and  if  defendant  did  not  afterward  occupy  said  property  as,  the 

plaintiff's  tenant,  and  same  was  occupied  by independent  of 

and  unconnected  with  the  defendant,  and  plaintiff  collected  rent 

from  said several  months  and  receipted  to  him  therefor  in 

his  own  name,  then  plaintiff  cannot  recover  and  the  verdict  must 
be  for  thfe  defendant.** 

§  3275.     Set-off  of  damages  for  failure  to  make  repairs 

The  court  instructs  the  jury  that  the  jury  will  find  for  the  plain- 
tiff $ for  each  of  the  months  sued  for  with per  cent. 

interest  on  each  month's   payment  from   the  day  of  the 

month  it  was  due  to  the  present  time.  And,  if  you  find  from  the 
evidence  that  the  building  was  not  in  habitable  repair  during  any 
of  these  months,  you  will  find  for  the  defendant  for  the  amount 
you  find  from  the  evidence  it  would  cost  to  put  it  in  habitable  re- 
pair, and  from  the  two  sunis  so  found  you  will  strike  a  balance, 
and  return  the  verdict  accordingly.*^ 

§  3276.     Set-off  of  cost  of  permanent  improvements 

If  the  jury  believe  from  the  evidence  that  by  the  terms  of  lease 
in  this  case  the  plaintiff  was  to  be  allowed  out  of  the  rent  to  be- 
come due  the  costs  to  him  of  permanent  improvements  in  adapt- 
ing the  building  in  controversy  to  his  uses,  then  he  had  a  right  to 
claim  the  payment  of  said  costs  out  of  said  rents.  And  if  they 
believe  from  the  said  evidence'  that  by  said  contract  said  plaintiff 
was  to  be  paid  said  costs  before  paying  any  rent,  and  was  not  so 
paid,  then  he  had  the  right  to  claim  the  same  thereafter  at  any 
time  he  might  see  proper,  and  if  they  believe  from  said  evidence 
that  by  said  contract  it  was  not  provided  when  said  costs  were  to 
be  taken  out  of  the  rents,  then  the  plaintiff  had  the  right  to  elect 
to  take  said  costs  out  of  said  rent  whenever  he  saw  proper  so  to 
do.*"    • 

83  Hoke  T.  Williamson,  158  P.  1115,  »»  Young  v.  Berman,  131  S.  W.  62, 

88  Kan.  580.  96  Ark.  T8,  34  L.  R.A.  (N.  S.)  977. 

»*  Squire  v.  Ferd.  Heim  Brewing  »«  Fishbume  v.   Engledove,  91  Va. 

Co.,  90  Mo.  App.  462.  .  548,  22  S.  E.  354. 
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The  court,  instructs  the  jury  that  if  they  believe  from  the  evi-^ 
dence  that  S.  rented  the  property  in  question  to  E.  for  one  year 

from  the day  of ,  at  the  price  of  $ per  month, 

and  that  S.  agreed  to  allow  E.  for  such  permanent  improvements, 
to  be  paid  to  him  at  the  end  of  the  year  and  not  to  be  taken  out 
of  the  rent  prior  to  that  time,  if  said  E.  should  not  longer  rent 
the  property,  and  if  they  further  believe  from  the  evidence  that  • 

when  the  distress  warrant  was  sued  out,  to  wit,  the day  of 

,  the  amount  of  $ was  due  and  unpaid  for  rent  of 

said  property,  and  the  amount  for  said  improvements  was  not  then 

due,  or  a  sufficient  amount  to  offset  said  $ of  rents,  then 

they  must  find  for  defendant,  notwithstanding  that  the  value  of 
the  improvements  -may  have  been  greater  than  the  said  sum  of 

$ .9' 

§  3277.     Tender  of  payment 

You  are  instructed  that,  if  the  jury  believe  from  the*  evidence 

that  defendant  tendered  to the  entire  amount  owing  from 

him  under  the  contract  of' rent,  and  has  kept  said  tender  good  by 
depositing  in  court,  you  must  find  for  the  defendant  on  his  plea 
of  tender.®* 

§  3278.     Persons  liable  for  rent 

You  are  instructed,  gentlemen  of  the  jury,  if  j^ou  believe  from  the 
evidence  in  this  case  that  the  plaintiff  herein  and  defendant  en- 
tered into  a  certain  written  contract  to  lease  the  property  described 
in  the  plaintiff's  petition,  and  that  the  said  defendant  used  and 
occupied  said  premises  under  the  terms  of  said  lease,  or  permitted 
others  to  use  the  same,  without  consent  or  agreement  of  this  plain- 
tiff to  look  to  such  parties  for  the  rents  of  said  premises,  and  if  you 
further  believe  that  this  plaintiff  has  not  accepted,  under  the  in- 
structions hereinafter  given  you,  such  parties  other  than  defendant 
as  his  tenants  and  agreed  to  look  to  them  for  his  rents,  then  your 
verdict  should  be  for  the  plaintiff  for  such  sum  as  you  may  find 
under  the  evidence  to  be  due  and  owing  under  the  terms  of  said 
contract  offered  in  evidence.** 

§  3279.     Same — Release  of  original  lessee  and  acceptance  of  others 
as  tenants 

In  this  connection  you  are  further  instructed  that  it  is  not  neces- 
sary in  order  for  the  plaintiff  to  have  accepted  said  J.  and  C.  as  his 
tenants  to  have  positively  agreed  to  accept  said  J.  and  C.  as  tenants 

0  7  Mshburne  v.  Engledove,  91  Va.  »»  McFarland  v.    T.  W.  Lanier  & 

548,  22  S.  E.  354.  Bro.,  150  P.  1097,  50  Okl.  336. 

8  8  Anderson  v.  Winton,  34  So.  902, 
136  Ala.  422. 
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and  to  look  to  them  for  his  rents.  But,  if  said  plaintiff,  by  any 
course  of  conduct,  words,  or  acts,  caused  the  said  defendant  to 
believe,  and  he  had  reasonable  grounds  to  believe,  that  it  wras  the 
intention  and  purpose  of  the  plaintiff  to  accept  the  said  J.  and  C. 
and  to  release  him,  the  said  defendant,  from  liability  under  such 
lease  contract,  then  such  acts  upon  the  part  of  the  plaintiff  would 
constitute  an  agreement  to  accept  the  said  J.  and  C.  and  to  release 
the  said  defendant.  And  you  are  instructed,  if  you  believe  from  the 
evidence  in  this  case  that  with  knowledge  on  the  part  of  this  plain- 
tiff, if  plaintiff  had  such  knowledge,  the  defendant  had  sold  "and  as- 
signed his  rights,  title,  and  interest  to  the Hotel  to  said  J. 

and  C,  and  that  the  plaintiff,  either  by  express  agreement  or  by 
acts,  circumstances  and  course  of  conduct,  as  herein  instructed  you, 
accepted  said  J.  and  C.  as  his  tenants,  then  your  verdict  should  be 
for  the  defendant.^ 

You  are  further  instructed,  gentlemen  of  the  jury,  that  under  the 
law  the  lease  in  question,  being  for  a  longer  period  of  time  than 
one  year,  assignment  of  such  lease  would  be  void  unless  in  writing, 
,  and  you  are  instructed  any  attempted  assignment  of  such  lease  to 
the  said  J.  and  C.  by  said  defendant  would  be  null,  void,  and  of  no 
effect,  and  not  binding  on  this  plaintiff,  unless  you  should  further 
find  from  the  evidence  that  this  plaintiff  by  express  agreement,  or 
by  acts  and  circumstances,  as  heretofore  instructed  you,  accepted 
the  said  J.  and  C.  as  tenants.* 

§  3280.     Burden  of  proof  in  action  for  rent 
j  3280(1).     Illinois 

The  jury  are  instructed  that  the  terms  of  the  leasing  of  the  plain- 
tiff's farm  to  defendant  are  material  in  this  suit,  and  that  the  plain- 
tiff must  prove  to  the  satisfaction  of  the  jury  by  a  preponderance 
of  the  evidence  that  the  terms  of  said  lease  were  such  as  plaintiff 
claims  them  to  be,  and  if  the  jury  shall  find  that  the  evidence  pre- 
ponderates in  the  slightest  degree  in  favor  of  the  defendant,  or  is 
equally  balanced,  then  the  law  is  for  the  defendant,  and  plaintiff 
cannot  recover.  In  this  connection  you  are  instructed  that,  as  to 
the  offset  made  by  defendant  to  the  claim  set  up  by  plaintiff,  the 
burden  of  proof  is  on  said  defendant,  and  that  he  must  establish 
the  existence  and  validity  of  such  offset  by  a  preponderance  of 
the  evidence.* 

I  3280(2).    Oidahoma 

In  this  case,  gentlemen  of  the  jury,  the  burden  of  proof  is  upon 
the  plaintiff  to  establish  by  a  preponderance  of  the  evidence  the 

1  McFarland   v.   T.    W.    Lanier   &  2  McFarlancl   v.   T.    W.   Lanier   & 

Bro.,  150  P,  1097,  50  Okl.  336.  Bro.,  150  1'.  1007,  50  Okl,  336. 

3  East  V.  Crow,  70  111.  91. 
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material  allegations  in  his  petition  alleged  necessary  to  Constitute 
his  right  of  recovery  herein.* 

J.    REMEDIES  OF  Landlord  for  Enforcement  of  Rent 

§  3281.     Rig-ht  of  lessor  to  sue  out  attachment  for  rent  not  due 

The  court  instructs  the  jury  that  the  lessor  of  property  has  the 
right  to  sue  out  an  attachment  for  rent  not  due,  but  to  become  due 
within  a  year,  when  the  lessee  intends  to  remove,  or  is  removing, 
or  has  within —  days  removed,  his  effects  from  the  leased  prem- 
ises, where  there  is  not,  or  he  believes  that,  unless  an  attachment 
issues,  there  will  not  be  left,  on  the  leased  premises,  property,  liable 
to  distress,  sufficient  to  satisfy  the  rent  to  so  become  due  and  pay- 
able.« 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  there  was  a  deed  of  trust  on  the  property  attached,  giv- 
en by  the  plaintiff  after  it  was  carried  on  the  leased  premises,  and 
such  trustee  intended  to  remove  said  property  from  the  premises,  by 
sale  or  otherwise,  not  leaving  on  the  leased  premises  sufficient  prop- 
erty to  satisfy  one  year's  rent,  and  without  securing  to  the  lessor  , 
one  year's  rent,  then  such  intention  of  the  trustee  was  of  itself  suf- 
ficient cause  for  suing  out  the  attachment.® 

K.    lyiEN  OF  Landlord 

§  3282.     Operation  and  effect  as  against  one  selling  goods  to  lessee 
under  contract  of  conditional  sale 

The  court  instructs  ihe  jury  that  it  is  urged,  as  a  third  ground, 
by  the  defendant,  that  in  any  event  there  has  been  a  breach  in  the 
terms  of  the  lease  of  the  property  in  question  ;  and  indisputably  un- 
der this  evidence  there  has  been  a  breach.  The  lessees  failed  at 
least  in  the  payment  of  the  rental  of  the  theater;  and  it  is  alleged 
they  failed  in  other  respects  as  well.    Examining  the  lease  of  the 

property  in  this  case,  which  is  Exhibit ,  and  its  assignment, 

Exhibit ,  it  is  found,  in  paragraph of  the  lease,  that 

lessor  and  lessees  agree  that,  should  any  default  in  the  terms  of 
the  lease  be  made  on  the  part  of  the  lessee,  the  lessor  of  the  property 
would  have  a  right  to  assert  a  lien  against  the  improvements  put 
by  the  lessees  on  this  property;    and,  according  to  paragraphs 

and of  this  lease,  part  of  the  very  property  which  the 

lessees  were  to  install  in  the  theater  were  tl^ese  very  chairs.  And 
paragraph  of  the  lease  provided  that,  in  installing  these 

4  McFarland  ^  v.    T.    W.    Lanier   &  «  Offterdlnger  v.  Ford,  24  S   E  246 

Bro.,  150  P.  1097,  50  Okl.  336.  92  Va.  636. 

0  Offterdinger  v.  Ford,  24  S.  E.  246, 
92  Va.  636. 
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chairs,  the  lessees  were  to  pay  for  them  in  cash  or  its  equivalent. 
Now,  the  lessees  failed  in  observing  that  condition  of  their  lease; 
they  did  not  pay  for  these  chairs  in  cash  or  its  equivalent;  but, 
without  any  knowledge  on  the  part  of  the  lessor,  they  violated 
that  agreement  of  theirs,  and  they  bought  these  chairs  conditionally. 
They  furthermore  committed  a  breach  of  their  lease  by'  not  paying 

the  rent.     So  that,  under  paragraph  the  lessors,  when  the 

default  on  the  part  of  the  lessees  occurred,  had  a  right  to  assert  a 
lien  for  the  amounts  due  to  the  lessors,  and  to  claim  that  lien  on 
those  very  chairs.  That  is  what  the  defendant  company  is  doing  in 
this  case.  The  defendant  claims  that,  because  of  the  terms  of  the 
lease  which  had  been  violated  by  the  lessees,  they  have  a  right  now 
to  assert  a  lien  against  these  chairs.  That  clearly  is  their  right 
under  the  very  terms  of  the  agreement,  unless  something  has  arisen 
to  amount  to  a  waiver  of  the  right  or  a  breach  of  good  faith  on  the 
part  of  the  lessors.  Has  there  been  any  breach  of  good  faith  on 
the  part  of  the  lessors  ?  Manifestly  not.  The  lessors  did  not  know 
that  these  chairs  were  purchased  upon  conditional  terms  of  sale. 
The  lessors  had  the  right  to  presume  that  the  lessees  were  obe}ang 
their  contract,  and,  in  buying  and  installing  these  chairs,  were  pay- 
ing cash  or  its  equivalent  for  them.    The  terms  of  the  agreement 

for  the  sale  of  the  chairs.  Exhibit ,  Were  private  and  secret, 

so  far  as  the  lessors  were  concerned,  and  they  had  no  knowledge 
of  them.    What,  on  the  contrary,  was  the  position  of  the  sellers  of 

these  chairs,  the  vendor, ?    First,  they  had  actual  knowledge, 

through  their  agent,  who  came  to ,  of  the  rights  which  the  les- 
sees, who  were  the  purchasers  of  the  chairs,  had  in  and  to  the  prem- 
ises. They  had  actual  knowledge  of  that,  gained  from ,  pres- 
ident of  the  defendant  company.    Furthermore,  since  the  lease  and 

its  assignment.  Exhibits  and  ,  were  recorded  in  the 

office  of  the  register  of  deeds,  in  this  county,  the  seller  of  the  chairs, 

the  ,   had  constructive  notice   of  the  terms   under   which 

the  lessees  held  this  property.  So  here,  gentlemen,  with  actual 
notice,  and  with  constructive  notice,  as  well,  although  this  last  is 

not  material,  in  view  of  the  actual  notice,  the ■. —  sold  to  the 

lessees  of  this  theater  these  chairs  upon  conditions  and  under  cir- 
cumstances which  disclosed  to  the  seller  the  terms  under  which 
the  lessees  were  in  possession  of  that  property.  That  being  so,  and 
the  seller,  in  addition  to  that,  having  specific  and  actual  knowledge 
of  the  precise  use  to  which  these  chairs  were  to  be  put,  namely, 
their  installation  in  this  very  theater,  owned  by  the  defendant  com- 
pany, and  the  defendant  company,  having  in  no  way  waived  its 
rights  under  the  lease,  but  having  acted  in  good  faith  throughout, 
it  is  now  in  the  position  to  rely  on  the  terms  of  the  lease  and  to 


§  3283  INSTRUCTIONS  TO  JURIES  3610 

assert  a  lien  against  these  chairs  for  the  moneys  due,  arising  out  of 
the  breach  and  default  of  the  lessees.' 

§  3283.     Enforcement  against  third  person  purchasing  products  of 
leased  premises 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence, 
that  the  tenant  S.,  shipped  his  cotton  to  defendants,  and  that  they 
sold  the  cotton  and  accounted  to  S.  for  it  by  applying  part  of  the 
proceeds  to  the  payment  of  S.'s  debt  to  defendants,  and  by  paying 
S.'s  drafts  for  the  balance  before  plaintiff  demanded  his  rent  of 
defendants,  the  jury  ought  to  find  a  verdict  for  defendants,  unless 
they  further  believe  that  defendants  knew  that  part  of  the  cotton 
was  raised  upon  rented  land,  or  had  notice  of  facts  that  would 
reasonably  put  a  merchant  upon  inquiry  as  to  such  rental,  and 
which,  if  followed  up  by  diligent  inquiry,  would  have  resulted  in 
knowledge  on  the  part  of  defendants  of  such  renting,  and  the  burden 
of  proving  such  knowledge  or  notice  would,  under  the  circumstances 
stated  above,  be  upon  the  plaintiff.* 

The  court  charges  the  jury  that  a  person  is  chargeable  with 
knowledge  of  the  landlord's  lien,  who  knows  that  the  property  pur- 
chased is  the  product  of  rented  lands.* 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 

evidence  that  J;  rented  the  land  called  the from  the  plaintiff 

in   the  year  ^ and  raised  cotton  thereon  and   removed   the 

same  therefrom  without  paying  the  rent  thereof  for  the  said 
year,  and  without  the  consent  of  the  plaintiff,  and  shipped  the  same 
to  defendants,  and  they  sold  the  same  and  failed  and  refused  to  pay 
said  rent  to  the  plaintiff,  and  the  defendants,  before  they  sold 
said  cotton,  had  knowledge  of  any  fact  sufficient  to  put  them 
on  inquiry,  which  if  prosecuted  with  reasonable  diligence  would 
have  disclosed  to  them  the  fact  that  said  cotton  was  raised  on 
the  land  rented  by  said  J.  from  the  plaintiff  in  said  year,  they 
must  find  for  the  plaintiff  and  it  is  immaterial  from  what  source, 
or  by  what  method,  or  at  what  time  the  information  was  obtained.^' 

§  3284.     Same — Notice  to  third  person  of  lien  of  lessor 

The  court  further  instructs  the  jury  that  the  notice  of  the  lien  of 

the  plaintiff  upon  the  crops  of  his  tenants  need  not  necessarily  be 

in  writing;  and  if  the  jury  believe,  from  the  evidence,  that  the  de- 

,  fendants  knew  that  H.  rented  from  the  plaintiff  the  land  whereon 

the  grain  in  controversy  was  raised,  and  neglected  and  failed  to  in- 

^  Luce  v.  Scott  Realty  Co.,  167  N.  o  Foxworth  v.  Brown,  21  So    41.S, 

W.  869,  201  Mich.  587.  114  Ala.  299. 

8  Foxworth  V.  Brown,  24  So.  1,  120  lo  Foxworth  v.  Brown,  21  So   4i;3 

Ala.  59.  114  Ala.  299. 
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quire  into  the  facts  regarding  the  plaintiff's  lien  thereon,  to  the  ex- 
tent that  reasonably  prudent  men  should,  under  the  circumstances, 
do,  then  the  jury  should  find  "for  the  plain  tiff  .^^ 

§  3285.     Same — Duty  of  landlord  to  reduce  damages 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff  was,  at  any  time  after  the  rent 
here  sued  for  became  due  to  them  from  the  tenant,  N.,  indebted  to 
the  said  N.  in  any  sum,  and  that  they  paid  him  any  amount  that 
they  were  so  owing  him  instead  of  applying  it  to  the  rent  due  them 
by  the  said  N.,  and  if  the  jury  further  believe  from  the  evidence 
that  the  purchase  of  the  cotton  raised  on  the  leased  premises  by  the 
defendants  was  for  a  good  and  valuable  consideration,  and  that 
they  did  not,  in  consideration  of  such  purchase,  assume  or  promise 
to  pay  the  rent  due  by  the  said  N.  to  the  plaintiff,  the  plaintiff 
thereby  released  the  defendants  from  their  liability  for  said  rent  to 
the  extent  of  such  payment  so  made  by  them  to  the  said  N.,  and 
the  jury  should  deduct  from  the  amount  of  the  rent  sued  for  such 
sum  as  the  evidence  shows  was  so  paid  by  the  plaintiff  to  the  Said 
N.  and  return  their  verdict  only  for  such  balance,  if  any,  as  is  now 
due  to  the  plaintiff  on  said  rent  after  the  deduction  of  such  pay- 
ments so  made  by  them  to  the  said  N.^* 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  at  any  time  indebted  to  the  tenant,  N.,  in 
a  sum  equal  to  or  exceeding  the  amount  due  to  them  by  the  said 
N.  for  rent,  and  that  the  plaintiff  paid  the  said  sum  to  the  said  N. 
instead  of  retaining  it  in  satisfaction  of  the  rent  due  them  by  the 
said  N.,  the  defendants  were  thereby  released  from  their  liability  on 
account  of  the  purchase  of  the  cotton  raised  on  the  leased  premises, 
if  said  purchase  was  in  good  faith  and  for  a  valuable  consideration, 
and  if  the  defendants,  in  consideration  of  the  purchase,  did  not 
assume  and  agree  to  pay  the  said  rents,  and  if  the  jury  so  believe, 
they  should  find  for  the  defendants. ^^ 

§  3286.     Same — Waiver  of  lien 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  consented  to shipping  and  selling  the  cot- 
ton raised  upon  the  rented  place  before  paying  the  rent,  then  they 
ought  to  find  a  verdict  for  the  defendants,  and  such  consent  may  be 
expressed  or  implied  from  the  dealings  between  the  parties.^* 

iiPrettyman  v.  Unland,  77  111.  206.  is  Scott  &  Garrett  v.  Green  River 

12  Scott  &  Garrett  v.  Green  River      Lumber  Co.,  77  So.  309,  116  Miss.  524. 

Lumber  Co.,  77  So.  309,  116  Miss.  524.  i*  Foxworth  v.  Brown,  24    So.  1, 

120  Ala.  59. 
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L,.    Distress 

§  3287.     Liability  for  wrongful  distress 

The  court  instructs  the  jury  that  the  defendants  cannot  be  held 
liable  in  the  action,  unless  the  plaintiff  shows  that  they  directed  or 

approved  the  issuing  of  the  distress  warrant  of  ,  and  the 

seizure  and  detention  of  the  plaintiff's  property  thereunder,  or  be- 
came aware  of  the  seizure  and  failed  to  repudiate  it,  and  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  has  not  shown  that  any 
one  of  the  defendants  did  thus  direct  and  approve  the  issuing  of 
the  distress  warrant  and  the  seizure  and  detention  of  the  property 
of  the  plaintiff  thereunder,  or  that  after  knowledge  of  the  seizure 
failed  to  repudiate  it,  then  the  jury  must  find  such  defendants  not 
guilty.^" 

M.    Renting  on  Shares 

§  3288.     Status  of  parties  under  cropping  agreement 

You  are  instructed  that  an  agreement  whereby  the  use  of  land 
is  granted  to  another  for  cropping  purposes  during  the '  cropping 
season  only,  and  which  confers  a  right  to  plant,  cultivate,  and  har- 
vest a  crop  during  said  cropping  season,  and  by  which  the  parties 
retain  joint  possession  and  control  of  said  land  during  said  crop- 
ping season,  is  not  a  lease  but  a  cropping  agreement;  and  if  you 
find,  from  a  preponderance  of  the  evidence,  that  such  was  the  ar- 
rangement as  to  certain  lands  herein,  and  that  plaintiff  was  to  re- 
ceive as  compensation  for  the  use  of  such  land  during  the  cropping 
season  a  share  of  the  crop  raised,  then  you  are  instructed  that  plain- 
tiff and  said  party  so  cropping  said  land  were  joint  owners  of  the 
crops  upon  said  lands  according  to  their  respective  interests  as 
fixed  by  said  agreement.^* 

§  3289.     Method  of  sharing  in  products  of  farm 

You  are  instructed  that,  if  you  find  that  it  was  understood  be- 
tween the  parties  that  this  milk  should  not  be  divided  upon  the 
farm  from  day  to  day,  as  it  was  milked,  but  should  be  divided  by 
selling  it,  and  the  proceeds  of  it  divided,  then  that  should  control. 
If  it  was  so  understood  that  it  should  be  divided  in  this  way  between 
the  parties,  and  that  no  compensation  should  be  allowed  to  W. 
for  it,  because  it  was  understood  between  them  that  his  obligation 
to  do  the  work  included  this  arrangement,  then  he  should  not  be  al- 
lowed for  it;  but  if  it  was  not  so  understood,  and  this  was  an  ar- 
rangement made  afterwards,  whereby  W.,  at  the  request  of  R., 

i^Flshbume  v.  Engledove,  91  Va.  m  Wheeler   v.    Sanitary    Dist.    of 

548,  22  S.  E.  354.  Chicago,  110  N.  E.  605,  270  111.  461. 
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agreed  to  deliver  the  milk  for  him,  then  he  should  be  allowed  what 
it  would  be  reasonably  worth  to  do  that." 

§  3290.     Liability  of  tenant  to  lessor 

We  may  say  to  you  that  in  determining  whether  there  is  any- 
thing due  and  owing  from  the  tenant  to  the  landlord  in  this  case, 
there  are  two  things  to  be  considered:  (1)  What  did  the  tenant 
in  fact  raise  or  grow  on  the  farm?  (2)  Did  he  pay  or  deliver  to  his 
landlord  one-half  of  all  that  he  did  raise  or  grow,  according  to  the 
terms  of  his  agreement?  There  can  be  no  recovery  in  this  action 
fnr  any  failure  on  the"  part  of  the  tenant  to  cultivate  and  manage 
the  farm  in  a  good  and  proper  manner.  If  you  believe  from  the 
evidience  that  there  was,  at  the  time  of  the  distress,  any  rent  in 
arrear,  from  any  crop,  due  and  owing  to  the  landlord  from  her  ten- 
ant, your  verdict  should  be  in  favor  of  the  defendant  in  the  replevin 
for  such  amount  as  you  are  satisfied  was  the  fair  value  in  money  of 
the  share  of  any  crop  or  crops  not  paid  or  delivered.  If  you  be- 
lieve the  tenant  had  paid  his  landloijd  all  the  rent  to  which  she  was- 
entitled,  your  verdict  should  be  in  favor  of  the  plaintiff  in  the  re- 
plevin.^* 

You  are  instructed  that,  in  regard  to  the  crop  of  oats  in  dispute, 
the  tenant  contends  that  a  part  of  them  were  damaged  by  rain  fall- 
ing upon  them  from  a  window,  the  glass  in  which  had  been  broken 
out,  and  that  such  oats  were  consequently  of  inferior  quality,  and  of 
little  if  any  value.  We  say  to  you  upon  this  point  that  it  is  the 
duy  of  a  tenant  on  shares  to  deliver  the  landlord's  share  of  the 
crops  in  a  reasonable  time  after  their  maturity,  no  matter  whether 
they  are  in.  good  or  inferior  condition.  And  it  is  also  his  duty  to- 
properly  harvest  his  crops,  and  until  the  delivery  of  the  landlord's 
share  to  keep  such  share  in  a  safe  place,  and  in  good  condition,  so 
far  as  he  can  do  so  by  the  exercise  of  due  aiid  reasonable  diligence 
and  care.^* 

§  3291.  Right  of  lessor  to  recover  against  third  person  for  injuries 
to  interest  of  tenant 
You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  the  plaintifif's  agreement  with  her  croppers  was  that  she 
should  furnish  the  land  and  the  mules  and  one-half  of  the  fertilizer, 
and  the  croppers  should  furnish  the  labor  and  one-half  of  the  fer- 
tilizer, and  that  the  crop  was  to  be  divided  between  the  plaintiff 
and  the  croppers,  one-half  to  the  plaintiff  and  one-half  to  the  crop- 

17  Williams  V.  Rogers,  68  N.  W.  240,  i»McLain   v.  Willey   (Del.)   78  A. 

110  Mich.  418.  493,  2  Boyce,  186. 

isMcLain    v.  Willey  (Del.)  78  A, 
493,  2  Boyce,  186. 
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pers,  you  cannot  award  the  plaintiff  any  sum  as  damages  for  one- 
half  interest  of  the  croppers,  if  you  should  decide  that  the  plaintiff 
is  entitled  to  recover.*' 

You  are  instructed  that,  if  you  believe  the  evidence  in  this  case, 
that  there  was  a  contract  between  the  plaintiff  and  the  croppers 
that  the  plaintiff  should  furnish  the  land,  the  mules,  and  one-half  the 
fertilizer,  and  that  the  croppers  should  furnish  the  labor  and  one- 
half  the  fertilizer,  and  that  the  crop  should  be  divided  in  halves 
between  the  plaintiff  and  her  croppers,  then  the  relation  of  tenants 
in  common  existed  between  the  plaintiff  and  her  croppers,  and 
should  you,  after  a  consideration  of  all  the  testimony,  decide  that 
the  plaintiff  is  entitled  to  recover,  you  cannot  award  the  plaintiff 
any  sum  as  damages  to  the  interest  of  the  croppers,  should  you 
decide  that  their  property  was  damaged  by  fumes  from  the  de- 
fendant's fertilizer  plant.*^ 

2»  International  Agr.    Corporation  ^i  International    Agr.    Corporation 

r.  Burton,  69  So.  417, 194  Ala.  108.  v.  Burton,  69  So.  417,  194  Ala.  108. 
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3327(1).  united  States. 

3327(2).  California. 

3327(3).  Colorado. 
JB327(4).  Delaware. 
» 3327(5).  Illinois. 

3328.  EfEeet  of  proof  of  receiving  or  buying  Stolen  property. 

3329.  Sufficiency  of  evidence  of  possession. 

3329(1).  North  Carolina. 
332i>i,i;).  Utah. 

3330.  Sufficiency  of  evidence  of  asportation. 

3331.  Necessity  of  proving  identity  of  property  in  connection  with  accused. 

3331(1).  JUinols. 
3331(2).  Mississippi. 

3332.  Corroboration  of  accomplice. 

3333.  Effect  of  reasonable  doubt  as  to  degree  of  ofEense. 

3334.  Conviction  of  lesser  ofEense  of  taking  without  felonious  Intent 

3335.  Drunkenness  of  accused  as  affecting  question  of  punishment. 

See,  also,  Burglary;  Receiving  Stolen  Goods;  Robbery.  " 

§  3292.     Elements  of  offense 
§  3292(1).    Delaware 

You  are  instructed  that  the  defendant  is  charged  in  this  case  with 
the  larceny  of  a  mare  and  colt  alleged  to  be  the  property  of  the 
prosecuting  witness.  Larceny,  or  stealing,  is  the  felonious  taking 
and  carrying  a>vay  by  one  person  of  the  personal  property  of  an- 
other, with  the  intention  on  the  part  of  the  taker  of  appropriating 
said  property  to  his  own  use  without  the  owner's  consent.^ 

Gentlemen  of  the  jury :  In  this  case  the. defendant  is  charged  with 

the  larceny  of  two  diamond  rings,  the  property  of .    Larceny 

is  the  felonious  or  wrongful  taking  of  the  personal  property  of  an- 
other without  the  consent  of  the  owner  and  with  the  intention  on 
the  part  of  the  taker  to  convert  the  property  to  his  own  use.^ 

You  are  instructed  that  larceny  consists  of  three  main  essential 
elements,  namely,  the  taking  and  carrying  away  personal  property 
which  is  the  severance  therebf  from  the  possession  of  the  owner 
against  his  will ;  the  taking  of  property  of  some  value  from  a  person 
with  a  legal  right  to  the  possession  thereof;  the  intent  to  steal, 
which  embraces  the  intent  to  permanently  -deprive  the  owner  of 
the  possession  of  the  property  stolen,  and  the  intent  of  the  taker 
of  the  property  to  derive  some  gain  or  profit  thereby.,* 

You  are  instructed  that  theft  or  larceny  is  the  felonious  taking 
and  carrying  away  of  the  personal  property  of  another  with  intent 
to  convert  it  to  the  use  of  the  taker  without  the  consent  of  the 
owner.* 

1  State  V.  Collins  (Gen.  Sess.)  108  «  State  v.  White,  97  A.  231,  6  Boyce, 
A.  78,  7  Boyee,  438.       •  88. 

2  State  V.  Von  Buren,  102  A.  081,  7  *  State  v.  Stewart,  67  A.  786,  6 
Boyce,  79.  Pennewill,  435. 
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§  3292(2).     Iowa 

The  court  instructs  the  jury  that,  to  convict,  the  jury  must  find,, 
beyond  a  reasonable   doubt,   that   defendant  did  take   the  money 

of  unlawfully   and   feloniously,  with   the   intent. then   and 

there  to  convert  the  same  to  his  own  use,  and  permanently  deprive 

the  said of  said  money  without  the  consent  and  againgt  the 

will  of  the  said .* 

You  are  instructed  that  larceny  is  the  felonious  taking  of  the 
property  of  another  without  the  knowledge  or  consent  of  that  other, 
and  with  the  intent  of  the  party  taking,  at  the  time  of  the  taking, 
to  permanently  deprive  the  owner  thereof,  and,  w'ith  the  further 
intent  at  said  times  to  wholly  and  permanently  appropriate  it  to  the 
use  of  the  party  taking.* 

§  3292(3).     KAntucky 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  in  ,  and  before  the 

^finding  of  the  indictment  herein,  the  defendant,  by  himself  or  with 
another,  did  unlawfully  steal,  take,-and  carry  away  one  horse,  the 

personal  property  of  Mrs.  ,  with  the  felonious  intent  then 

and  ther'^  to  convert  the  same  to  his  own  use  and  to  permanently 

deprive  the  said  Mrs.  of  her  property  therein,  without  the 

consent  of  the  said  Mrs.  ,  you  will  find  the  defendant  guilty 

of  horse  stealing  and  fix  his  punishment  at  confinement  in  the  pen- 
itentiary for  not  less  than nor  more  than  — ; years.' 

The  court  instructs  the  jury  that,  if  you  believe  and  find  from 
the  evidence  in  this  case  beyond  a  reasonable  doubt  that  the  de- 
fendant, in county  on  the day  of ,  and  before 

the  finding  of  the  indictment  herein,  did  unlawfully  and  feloniously 
take,  steal,  and  carry  away  goods  and  lawful  money  of  the  United 

States  to  the  amount  and  value  of  more  than  $ ,  the  personal 

property  of  ,  with  the  felonious  and  fraudulent  intent  then 

and  there  to  convert  the  same  to  his  own  use  and  to  permanently 
deprive  the  said of  their  property  therein,  without  the  con- 
sent of  said ,  then  the  jury  will  find  the  defendant  guilty  of 

grand  larceny  as  charged  in  the  indictment  and  fix  his  punishment 
at  confinement  in  the  state  penitentiary  for  a  minimum  term  of 

not  less  than years  and  for  a  maximum  term  of  not  more 

than years,  within  said  limits.* 

§  3292(4).     Missouri 

Gentlemen  of  the  jury,  by  the  indictment  herein,  which  was  filed 
in  this  court  on  the day  of ,  the  defendant  is  charged 

5  State  V.  Fisher,  77  N.  W.  456,  106  ^  Ford  v.  Common  weal  tH,  193  S  W 

Iowa,  658.  1026,  175  Ky.  126. 

8  State  V.  Minor,  77  N.  W.  330,  106  «  Harris  v.  Commonwealth,  174  S 

Iowa,  642.  W.  476,  163  Ky.  7S1. 
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with  the  offense  of  grand  larceny,  and  he  pleads  not  guilty.  It  is 
the  duty  of  the  court  to  instruct  you  on  all  questions  of  law 
arising  in  this  case,  and  it  is  yovxr  duty  to  receive  such  instructions 
as  the  law  of  the  case,  and  to  find  the  defendant  guilty  or  not 
guilty  according  to  the  law  as  declared  by  the  court  and  the  evi- 
dence as  you  have  received  it  under  the  direction  of  the  court. 
First.  If  upon  consideration  of  all  the  testimony  in  the  case  in  the 
light  of  the  court's  instructions  you  find  and  believe  from  the  evi- 
dence that  at  the  city  of and  state  of  ,  on  or  about 

the day  of  ,  or  at  any  time  within  years  next 

before  the  filing  qf  the  indictment  herein,  the  defendant  unlawfully 
and  feloniously  did  take,  steal,  and  carry  away  pne  automobile  from 

the  possession  of   with'  the   felonious  intent  to   fraudulently 

convert  the  same  to  his  own  use,  and  permanently  deprive  the  own- 
er thereof  without  his  consent,  and  that  the  same  was  the  property 

of  the  said  ,  and  of  the  value  of  $ or  more,  you  will 

find  the  defendant  guilty  of  grand  larceny  as  charged  in  the  indict- 
ment and  assess  his  punishment  at  imprisonment  in  the  peniten- 
tiary not  less  than years  nor  more  than years ;    and, 

unless  you  so  believe  and  find  from  the  evidence,  you  will  acquit 
the  defendant.  Larceny,  as  that  term  is  used  in  these  instructions, 
is  the  unlawful  and  fraudulent  taking,  stealing,  and  carrying  away 
of  any  goods  or  personal  property  of  another  person  of  some  in- 
trinsic value,  against  the  .will  of  the  owner  thereof,  and  with  the 
intent  at  the  time  unlawfully,  fraudulently,  and  feloniously  to  con- 
vert such  property  to  some  use  of  the  person  or  persons  stealing, 
taking,  and  carrying  away  the  same,  and  to  deprive  the  owner  of 
such  property  permanently  without  his  consent.* 

You  are  instructed  that,  although  you  may  not  believe  and  find 
from  the  evidence  that  the  defendant  broke  into  and  entered  the 
building  in  question,  yet  if  you  find  and  believe  from  the  evidence 

that  the  defendant,  on  the  night  of  the  day  of ,  at 

and  in  the  county  of and  state  of ,  did  willfully  and 

feloniously  take,  steal,  and  carry  away  any  of  the  goods,  wares,  and 
merchandise  charged  in  the  indictment,  with  the  intent  to  convert 
the  same  to  his  own  use,  and  to  deprive  the  owners  of  the  use 
thereof,  and  if  said  goods,  wares,  and  merchandise  you  may  find 
to  have  been  so  taken  by  defendant,  if  you  find  they  were  so  taken 

by  him,  were  of  "the  value  of dollars  or  more,  and  were  at 

the  time  and  place  aforesaid  the  property  of  the Mercantile 

Company,  a  corporation  organized  under  the  laws  of  ,  you 

will  find  him  guilty  of  larceny,  and  assess  his  punishment  at  im- 

»  State  V.  Weiss,  219  S.  W.  368. 
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prisonment  in  the  state  penitentiary  for  a  term  of  not  less  than 
nor  more  than years.*' 

§  3292(5).    Nebraska 

You  are  instructed  that  larceny  is  the  wrongful  and  unlawful  tak- 
ing and  carrying  or  leading  away  of  a  thing,  without  claim  of 
right,  made  in  good  faith,  and  without  the  owner's  consent,  with 
the  intention  of  permanently  converting  it  to  a  use  other  than  that 
of  the  owner.** 

§  3292(6).    Oklahoma 

You  are  instructed  that  if  you  find  and  believe,  beyond  a  rea- 
sonable doubt,  that  the  defeftdants  did,  at  the  tin^e  and  place  stated 
in  the  information,  willfully,  unlawfully,  and  feloniously,  by  stealth, 
steal,  take,  and  carry  away,  without  the  consent  and  against  the 
will  of  the  true  owner,  the  property  described  in  the  information, 
and,  you  further  find  beyond  a  reasonable  doubt  that  the  property 
was  of  value  exceeding  $ ,  and  that  the  same  was  the  per- 
sonal property  of ,'  an'd  you  further  find  beyond  a  reasonable 

doubt  that  the  defendants  took  the  same,  as  charged  in  the  informa- 
tion, with  the  unlawful  and  felonious  intent  of  them,  the  said  de- 
fendants, to  deprive  the  true  owner  of  the  value  thereof,  and  to  ap- 
propriate the  same  to  their  own  use  and  benefit,  and  you  so  find, 
you  will  return  your  verdict,  finding  the  defendants  guilty  as 
charged  in  the  information.** 

You  are  instructed  that  larceny  is  the  felonious  stealing,  taking, 
carrying,  riding,  or  driving  away  the  property  of  another.  It  is 
the  felonious  taking ;   that  is,  a  wrongful,  corrupt  taking.** 

You  are  further  instructed  that  before  you  can  find  the  defend- 
ants, or  either  of  them,  guilty,  the  state  must  prove  to  your  satis- 
faction, beyond  a  reasonable  doubt,  the  following  propositions: 
First,  that  the  property  charged  in  the  indictment,  or  some  part  of 
the  same,  was  taken;  second,  that  it  was  taken  either  by  fraud  or 
■stealth,  or  by  both  fraud  and  stealth ;  third,  that  it  was  the  prop- 
erty of  and  ,  or  one  of  them;    fourth,  that  it  was 

taken  with  the  felonious  intent  to  deprive  the  owners  thereof ;  fifth, 
that  the  defendants  were  the  persons  who  took  the  property.** 
§  3292(7).    South  Carolina 

You  are  instructed  that  the  ofifense  charged  is  under  a  statute, 
or  pajtially  under  a  statute,  which  makes  the  stealing  of  live  stock 

instate  v.  Spragne,  50  S.  W.  901,  125,  2   Okl.   Cr.  App.   240.     This  is.- 

149  Mo.  409.  struction  was  based  on  a  statute, 

11  Philamalee  v.  State,  78  N.  W.  i^Flohr  v.  Territory,  78  P  565  14 
625,  58  Neb.  320.                        '  Okl.    477.     In  cither  Instructions  the 

12  Inklebarger  v.  State,  127  P.  707,  court  advised  the  jury  of  the  distlnc- 
8  Okl.  Cr.  316.  tion  bfetween  ffcand  and  petit  larceny. 

18  Hendrix  v.  United  States,  101  P. 
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a  crime,  and  grand  larceny  is  where  the  value  of  the  property  stolen 
is  above  the  value  of  twenty  dollars.  It  is  incumbent  upon  the  state 
to  prove  that  the  prisoner  at  the  bar  took  and  carried  away  the 
sheep  described  in  the.  indictment,  and  that  his  purpose  in  taking 
and  carrying  away  those  sheep  was  fraudulent,  and  that  he  intended 
to  steal.*" 

§  3292(8).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 

a  reasonable  doubt  that  the  defendant,  in  the  county  of and 

the  state  of ,  on  or  about  the  date  alleged  in  the  indictment, 

did  fraudulently  take  and  steal  the  cow  alleged  to  be  the  property 

of  ,  and  you  believe  from  the  evidence  that  said  cow  was 

the  property  of on  the  date  she  was  alleged  to  have  been 

taken,  and  that  at  the  time  she  was  taken,  if  you  so  find,  she  was 
in  the  possession  of  the  said ,  and  that  the  defendant  fraud- 
ulently took  said  cow,  if  you  find  he  did  do  so',  with  the  intent  at 
that  time  to  deprive  the  owner  of  the  value  of  the  same,  and  with 
the  intent  to  appropriate  said  cow  to  the  defendant's  own  use  and 
benefit,  and  that  said  cow  was  taken  without  the  consent  of  said 
owner,  then  in  that  event  you  will  find  the  defendant  gi^ilty  as 
charged  in  the  indictment  and  assess  his  punishment  at  confinement 

in  the  state  penitentiary  for  a  term  of  not  less  than  years 

and  not  more  than years." 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  about  the  time  and  place  as  alleged  in  the 
indictment  the  defendant  did  fraudulently  take  corporeal  personal 
property,  to  wit,  that  alleged  in  the  indictment,  or  any  part  there- 
of, of  the  value  of dollars,  or  more  belonging  to ,  from 

the  possession  of  the  said ,  without  her  consent  and  with  the 

intent  to  deprive  the  said of  the  value  of  said  property,  and 

to  appropi'iate  the  same  and  the  value  thereof  to  his  own  use  and 
benefit,  then  you  will  find  him  guilty,  and  assess  his  punishment  at 
confinement  in  the  state  penitentiary  for  a  term  of  not  less  than 
nor  more  than years.*' 

§  3293.     "Fraud"  and  "stealth" 

'  The  jury  are  instructed  that  "fraud,"  within  the  meaning  of  the 
statute  on  larceny,  is  the  getting  possession  of  property  by  means 
of  falsehood,  deception,  or  artifice.  The  meaning  of  the  word 
"stealth,"  as  applied  to  larceny,  is  the  taking  of  property  secretly 
and  without  the  knowledge  or  consent  of  the  owner." 

IB  state  V.  Garvin,  26  S.  E.  570,  48  "  McCoy  v.  State,  120  S.  W.    858, 

S.  0.  258.  56  Tex.  Cr.  B.  551. 

16  Richards  v.  State,  127  S.  W.  823,  is  Mohr  v.  Territory,  78  P.  565,  14 

59  Tex.  Cr.  R.  203.  Okl.  477. 
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§  3294.     Distinction  between  larceny  and  embezzlement 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 

wife  of  defendant,  — ,  placed  in  the  custody  of  defendant  a 

check  for  $ ,  to  be  cashed  by  him,  and  the  money  invested  in 

her  name  or  for  her  use,  and  that  defendant  afterwards  cashed  said 
check  and  converted  the  said  money  to  his  own  use,  you  will  find 
the  defendant  not  guilty  of  larceny,  because  that  would  not  be; 
larceny,  but  embezzlement."^' 

§  3295.     Commission  of  larceny  as  well  as  burglary 

The  court  instructs  the  jury  that  if  you  believe  and  find  from  the 

evidence  that  the  defendant,  at  and  in  the  county  of  ,  and 

state  of  ,  on  the  night  of  ,  did  willfully  and  unlaw- 
fully break  into  and  enter  a  certain  storehouse,  and  if  the  said  store- 
house was  at  the  time  and  place  aforesaid  in  the  possession  of  the 

Mercantile  Company,  a  corporation  organized  under  the  laws 

of  the  state  of ,  and  if  the  said  defendant  broke  into  and  en- 
tered the  said  store  building,  at  the  time  and  place  aforesaid,  with 
the  intent  then  and  the're  to  take,  steal,  and  carry  away,  and  con- 
vert to  his  own  use,  and  deprive  the  owners  of  the  use  thereof,  of 
any  valuable  goods,  wares,  and  hierchandise  situate,  kept,  and  de- 
posited in  the  said  building,  then  you  will  find  him  guilty  of  bur- 
glary, and  assess  his  punishment  at  imprisonment  in  the  peniten- 
tiary for  a  term  not  less  than  three  years.  And  if  you  further  be- 
lieve and  find  from  the  evidence  that  this  defendant,  at  the  time 
and  place  aforesaid,  did  willfully  and  feloniously  steal,  take,  and 
carry  away  from  within  said  building,  with  intent  to  convert  to 
his  own  use,  and  deprive  the  owners  of  the  use  thereof,  any  goods, 
wares,  and  merchandise  of  any  value  whatever,  and  if  such  goods, 
wares,  and  merchandise  were  then  and  there  the  property  of  the 

Mercantile  Company,  a  corporation  as  aforesaid,  you  will 

also  find  him  guilty  of  larceny,  and  assess  his  punishment  for  Such 

larceny  at  imprisonment  in  the  penitentiary  for  not  less  than 

nor  more  than years.-' 

§  3296.     What  are  subjects  of  larceny 

The  jury  are  instructed  that  you  must  be  satisfied  of  the  genu- 
ineness of  the  treasury  notes  mentioned  in  the  evidence  and  afleged 
to  have  been  stolen  by  defendant  before  you  can  find  a  verdict  of 
guilty.^"- 

"Hunt  V.  State,  79  S.  W.  769,  72  so  state  v.  Sprague,  50  S.  W.  901, 

Ark.  241,  65  L.  R.  A.  71,  105  Am.  St.       14f)  Mo.  409. 
Rep.  34,  2  Ann,  Oas.  33.  .  21  Collins  v.  People,  39  111.  233. 
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§  3297.     Same— Trees 

You  are  instructed  that  it  is  also  necessary  for  me  to  define  to 
you  what  the  meaning  of  the  words  "goods  and  chattels"  is.  Chat- 
tels in  the  ordinary  sense  of  the  word  is  any  property  that  is  mov- 
able ;  not  so  connected  with  the  ground  as  to  become  a  part  of  the 
ground  or  the  realty.  A  growing  tree  is  real  estate  and  is  not  a 
chattel,  but  the  minute  a  growing  tree  becomes  disconnected  with 
the  ground,  is.  thrown  down,  then  it  becomes  a  ch-attel.  And  while 
the  owner  of  the  property  as  long  as  the  tree  was  growing  only 
owned  real  estate,  if  without  severing  her  ownership  of  the  real 
estate  the  tree  is  cut  down  without  her  consent,  or  with  her  con- 
sent, it  then  becomes  a  chattel,  and  capable  of  asportation,  amd  the 
person  who  converts  real  property  into  personal  property  and  then 
carries  it  away,  if  he  does  it  unlawfully  and  wrongfully  would  be 
guilty  of  larceny.  A  tree,  when  it  is  cut  from  the  stump,  cut  into 
these  logs,  becomes  a  chattel,  and  the  party  who  would  steal  that, 
carry  it  away  secretly  without  the  knowledge  or  consent  of  the 
owner,  would  be  guilty  of  larceny  under  the  statutes  of  this  state.** 

§  3298.     Intention  of  defendant  to  steal  or  to  defraud  owner  of 
property  taken  as  essential  element  of  crime 

§  3298(1).     Alabama 

You  are  instructed  that  larceny  is  the  felonious  taking  and  carry- 
ing away  the  personal  property  of.  another  with  the  intent  to  con- 
vert it  to  the  use  of  the  taker,  or  to  deprive  the  owner  thereof,  and 
unless  you  believe  from  all  the  evidence  that  this  was  the  inten- 
tion of  the  defendant  at  the  tim%liat  he  took  the  trousers  from  the 
shop  of ,  you  cannot  convict.** 

You  are  instructed  that  the  intent  to  steal  is  the  material  ingredi- 
ent of  larceny,  and  I  charge  you  that  if  defendant  took  the  trousers 

from  the  shop  of '■ —  under  the  belief  that  they  were  his  own, 

and  after  taking  them,  determined  to  keep  them,  for  his  own  use, 
and  deprive  the  owner  of  them,  he  was  not  guilty  of  larceny,  and 
you  cannot  convitt  him  of  the  offense  charged  in  the  indictment.** 

§  3298(2).    Connecticut 

The  court  instructs  the  jury  that,  to  constitute  the  crime,  there 
must  be  not  only  a  wrongful  taking,  but  a  wrongful  taking  with 
the  intent  of  thus  depriving  the  real  owner  of  his  property  by  ap- 
propriating it  to  the  use  of  the  taker :  that,  although  the  property 
of  another  is  wrongfully  taken,  yet,  if  taken  through  mistake,  theft 
is  not  committed;   there  must  be  a  taking  with  a  criminal  intent, 

22  State  V.  Donahue,  144  P.  755,  7-5  ^4  Ludlum  v.  State,  69  So.  255,  1.3 
Or.  409,  5  A.  L.  R.  1121.                            Ala.  App.  278. 

23  liudlum  V.  State,  09  So.  255,  13 
Ala.  App.  2*8. 
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and,  as  bearing  upon  the  facts  and  claims  in  the  case,  a  felonious 
taking  requires  a  knowledge  in  the  taker  that  the  thing  taken  is  the 
property  of  another,  and  an  intention  to  deprive  the  owner  thereof 
by  appropriating  it  to  his  own  use,  whether  it  is  property  secretly 
taken,  or  cattle  wroiigfially  driven  from  a  pasture  where  the  owner 
has  placed  them.^* 

§  3298(3).     Delaware 

You  are  instructed  that  larceny  is  the  felonious  taking  and  carry- 
ing away  of  the  personal  property  of  another,  with  the  intent  to 
convert  it  to  the  taker's  use  and  deprive  the  owner  of  the  use  there- 
of, without  the  consent  of  the  owner.  You  will  observe,  therefore, 
that  the  felonious  intent  is  a  material  element  of  the  crime  charged, 
and  must  be  proved  beyond  a  reasonable  doubt.*® 

§  3298(4).    Georgia 

Gentlemen  of  the  jury,  if  you  find  from  the  evidence  in  this  case 
that  this  defendant,  in  company  with  the  other  defendant,  with  a 
gun  shot  and  wounded  the  hog  in  question  without  any  intention 
of  stealing  it,  and  then  with  a  club  beat  the  hog  to  death  and  threw 
it  into  the  water  of  a  river  swamp,  without  any  intention  of  steal- 
ing it,  and  without  converting  it  to  their  own  use,  but  simply  killed 
it  and  left  it  there  to  rot,  that  then,  and  in  that  event,  he  would  not 
be  guilty  of  the  offense  of  simple  larceny,  as  chkrged  in  this  indict- 
ment.*'' 

I 

§  3298(5).     Kentucky 

You  are  instructed  that,  if  theJijury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant,  in  this  county  and 

within months  before  finding  the  indictnjent,  did  take,  steal. 

and  carry  away  from  the  possession  of  ■ —  two  chickens  of 

value,  the  property  of  said ,  with  the  intent  and  purpose  to 

convert  same  to  his  own  use  and  deprive  the  owner  of  the  same, 
you  will  find  him  guilty  as  charged  in  the  indictment,  and  fix  his 

punishment  at  confinement  in  the  jail  not  less  than months 

and  not  more  than months.** 

§  3298(6).    Missouri 

The  court  instructs  the  jury  that  you  cannot  convict  the  defend- 
ant in  this  case  unless  you  find  and  believe  from  the  evidence  and 
beyond  a  reasonable  doubt,  that  the  defendant  at  the  time  he  took 
said  gloves  intended  to  convert  the  same  to  his  own  use  and  in- 
tended to  deprive  the  owner  permanently  of  the  use  thereof,  and, 

2s  state  V.  Main,  52  A.  257,  75  Conn.  =7  Paulk  v.  State,  58  S.  E.  1108,  2 

^5.  Ga.  App.  660. 

28  state  V.   Dredden,  73  A.  1042,  6  ^s  Alien    v.  Commonwealth.  137  S. 

Pennewill,  446.  W.  1000,  144  Ky.  222.       ^ 
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unless  such  intent  is  shown  from  the  testimony,  you  will  acquit  the 
defendant.*' 

§  3298(7).     Oregon 

You  are  instructed  that  the  intent  with  which  one  takes  into  his 
possession  property  alleged  to  have  been  stolen  is  one  of  the  prin- 
cipal ingredients  of  larceny,  and  that  the  intent  to  convert  the  property 
to  defendant's  own  use  at  the  time  of  the  taking  without  the  owner's 
consent  is  necessary  to  constitute  larceny.  The  theory  of  the  state  in  this 
case  is  that  this  bill  of  exchange  was  taken  from  the  post  office  after  it 

had  been  deposited  there  by  the  holder, ;  and  the  theory  of 

the  defendant  is  that  it  was  picked  up  in  the  street — found  by  the 
defendant.  I  instruct  you,  gentlemen,  that  it  makes  no  difference 
in  this  case  whether  or  not  defendant  took  the  check  in  question 
from  the  post  office  or  picked  it  up  on  the  street,  provided,  how- 
ever, that  the  evidence  should  show  beyond  a  reasonable  doubt  that 
if  he  picked  it  up  irotp.  the  street  he  knew  aj;  the  time  he  got  it 
that  it  belonged  to ,  and,  if  he  did  have  such  knowledge  and  con- 
verted it  to  his  own  use,  it  is  a  sufficient- conversion  under  the  law  of 
stealing.*"    ■ 

§3298(8).    South  Dakota 

Now,  gentlemen,  on  the,  other  hand,  the  defendant,  as  I  under- 
stand it,  claims  that  he  did  not  know  that  the  sheep  were  in  his 
bunch  and  did  not  know  that  they  were  being  sheared  as  his  sheep, 

and  that  he  did  not, know  there  were  any  sheep  belonging  to ■ — 

in  his  bunch,  until  he  was  informed  by  ,  and  that  immedi- 
ately upon  being  informed  he  went  with and  allowed 

to  pick  his  sheep  out  of  the  bunch.  Now,  gentlemen,  if  that  is  the 
case,  the  defendant  would  not  be  guilty.*^ 

§  3298(9).     Texas 

The  court  instructs  the  jury  tbiat,  if  you  believe  from  the,  evi- 
dence that  the  defendant  when  he.  took  the  cotton  had  no  fraudulent 
intention,  but  took  the  same  with  the  view  and  intention  of  pay- 
ing for  same,  or  if  you  have  a  reasonable  doubt  as  to  whether  or 
not  he  did  so  take  the  same,  then  you  will  find  the  defendant  not 
guilty.** 

The  court  instructs  the  jury  that,  if  you  should  believe  frorh  the 
evidence  that  defendant  took  the  cotton  without  the  knowledge  and 
without  the  consent  of  W.,  and  you  further  believe' from  the  evi- 
dence that  at  the  time  of  taking  the  cotton  the  defendant  intended 
to  pay  for  same,  and  believed  that  it  would  be  satisfactory  to  W., 

29  State  V.  Stanley,  100  S.  W.  678,  si  State  v.  Demerly,  168  N.  W.  167, 
123  Mo.  App.  294.  40  S.  D.  513. 

30  State  V.  Hinton,  109  P.,  24,  56  32  Watkins  v.  State,  207  S.  W.  926, 
Or.  428.  84  Tex.  Cr.  R.  412. 
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or  if  you  have  a  reasonable  doubt  as  to  whether  or  not  the  defend- 
ant believed  it  would  be  satisfactory  with  W.,  or  whether  he  in- 
tended to  pay  W.  for  the  cotton,  you  will  acquit  him.^* 

You  are  instructed  that  by  "fraudulent  taking,"  as  used  above, 
is  meant  that  the  person  taking  knew  at  the  time  of  the  taking,  if 
any,  that  the  property  was  not  his  own;  that  the  property  was 
taken,  if  taken  at  all,  without  the  consent  of  the  owner ;  and  that 
the  property  was  taken,  if  taken,  with  intent  to  deprive  the  owner 
of  the  value  of  the  same,  and  to  appropriate  it  to  the  use  or  benefit 
of  the  person  taking.** 

You  are  instructed  that,  if  the  jury  are  not  satisfied  from  the 
testimony  that  the  taking  was  fraudulent,  you  will  acquit;  and, 
if  the  testimony  should  show  that  the  defendant  took  the  property 

only  to  keep   said  from  attending  at  ,  then  you  will 

acquit  the  defendant.*®  , 

§  3299.     Intention  at  time  of  taking  property 
§  3299(1).    Arkansas 

You  are  instructed  that,  if  it  is  contended  on  the  part  of  the  state 
that  the  defendant  is  guilty  of  larceny,  before  you  can  convict  the 
defendant  of  the  crime  of  larceny  the  state  must  prove  beyond  a 
reasonable  doubt :    First,  that  the  money  taken,  if  any  was  taken, 

was  the  property  of  ■,  the  prosecuting  witness,  and  that  it 

was  taken  with  the  felonious  intent  to  steal  the  same  and  deprive 

of  the  possession  thereof.     The  intent  to  steal  at  the  time 

of  the  taking  is  an  essential  element  of  the  crime  of  larceny.*® 

§  3299(2).     Delaware 

You  are  instructed  that,  if  defendant  can  satisfy  you  that,  although 
he  took  the  rings  without  the  consent  of  the  owner,  he  did  not  take 
them  with  the  intention  of  converting  them  to  his  own  use,  then  he 
did  not  commit  l?irceny,  as  the  intention  must  be  in  his  mind  at  the 
time  the  property  was  taken.  But  if  he  intended  at  the  time  the 
property  was  taken  to  convert  it  to  liis  own  use,  it  was  larceny,  not- 
withstanding he  may  have  later  repented  of  the  taking  and  returned 
the  goods.*' 

§  3299(3).    Texas 

You  are  charged  that,  in  order  to  convict  the  defendant  of  the 
crime  of  theft,  you  must  be  satisfied  from  the  evidence  beyond  a 
reasonable  doubt,  that  he  not  only  did  appropriate  the  horse  to  his 

33  Watkins  v.  State,  207  S.  W.  926,  so  Wylie  v.  State,  215  S  W  593, 
84  Tex.  Or.  E.  412.  140  Ark.  24. 

34  McCoy  V.  State,  120  S.  W.  858,  56  ■■'-  State  v.  A'ou  Buren,  102  A  981, 
Tex.  Cr.  R.  551.  7  Boyce,  79. 

36  Cain   V.  State,  2  S.  Vf.  888,  21 
Tex.  App.  662. 
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own  use,  as  alleged  in  the  indictment,  but  that  the  intention  of 
the  defendant  to  defraud  the  owner  of  the  value  thereof  (If  you 
find  that  such  intent  existed)  existed  at  or  before  such  taking. 
And  in  this  connection  I  further  charge  you  that,  if  you  should  find 
that  the  horse  alleged  to  have  been  stolen  was  taken  by  the  de- 
fendant for  his  own  temporary  use  and  benefit,  and  that,  at  the  time 
he  took  said  horse  (if  he  did  take  same),  he  intended  to  return  the 

horse  to ,  or  if  you  have  a  reasonable  doubt  thereof,  then  the 

defendant  would  not  be  guilty.^* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant,  when  he  discovered  said  animal  was  crippled,  fed 
and  cared  for  said  animal  until  it  had  recovered  of  its  injury,  and 
that  afterwards  he  sold  the  same  for  the  purpose  only  of  repay- 
ing himself  for  the  trouble  and  expense,  if  any,  that  he  had  in- 
curred by  his  attentions  to  said  animal,  and  not  with  the  intention  of 
depriving  the  owner  of  the  value  of  said  animal,  and  to  appropriate 
it  to  his  (defendant's)  use,  then  you  will  acquit  him,  and  so  say. 
You  are  further  charged  in  this  connection  that,  if  the  defendant 
had  no  fraudulent  intent  at  the  time  of  the  original  taking,  but 
merely  took  possession  of  the  animal  for  the  purpose  of  caring  for 
it  and  curing  it,  and  afterwards  formed  the  fraudulent  intent  to 
steal  the  animal,  he  would  not  be  gTiilty  of  the  offense  charged 
against  him.*® 

§  3299(4).     Wisconsin 

You  are  instructed  that  the  intent  of  the  accused  at  the  time  of 
the  taking  of  the  property  is  an  important  fact,  and  that,  before 
you  can  convict  defendant  of  the  offense  charged,  you  must  be 
convinced  by  the  evidence,  beyond  a  reasonable  doubt,  that  at 
the  time  he  took  it  he  took  it  intending  wholly  to  deprive  the  own- 
er of  this  property,  and  without  an  intention  to  return  it.** 

§  3300.  Appropriation  of  property  under  claim  of  title  or  right 
§  3300(1).    Arkansas 

You  are  instructed  that  it  is  not  every  taking  and  carrying  away 
that  is  larceny ;  it  becomes  larceny  when  the  taking  and  carrying 
away  is  with  the  fraudulent  intent  that  is  a  purpose  to  steal,  and 
if  you  find  from  the  evidence  that  the  defendants,  or  either  of  them, 
had  engaged  in  a  bet  or  wager  with  the  prosecuting  witness,  and 
that  said  money  of  the  prosecuting  witness  was  bet  upon  said  trick 
or  chance  and  won  by  the  defendants,  or  either  of  them,  and  the 

38  Hartman  v.  State,  213  S.  W.  1936,  *»  Stoddard   v.   State,  112    N.   W. 

85  Tex  Or  K.  582.  •  453,  132  Wis.  520,  13  Ann.  Cas.  1211. 

3  0  Key  V.   State,  40  S.  W.  296,  37 
Tex.  Or.  R.  511. 
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money  was  taken  by  the  defendants  under  an  honest  belief  that 
they  had  won  same  in  said  game  of  chance,  and  that  said  money 
was  their  property  and  they  had  a  right  to  remove  it,  this  would 
not  constitute  the  crime  of  larceny,  as,  in  order  to  constitute  the  crime 
of  larceny,  there  must  be  a  taking  and  carrying  away  of  the  prop- 
erty of  another  with  the  fraudulent  intent  to  steal  same  and  dis- 
possess the  true  owner  of  the  possession  thereof.*^ 

§  3300(2).     Delaware 

You  are  instructed  that  the  state  claims  that  the  defendant  and 
the  prosecuting  witness,  P.,  on  a  certain  Sunday  had  a  conversa- 
tion about  the  trade  of  a  mare  and  colt  belonging  to  P.  for  a  mule 
owned  by  the  defendant,  in  which  conversation  the  defendant,  of^ 
feredto  trade  a  mule  for  the  mare  and  colt;  that  P.  agreed  to 
make  the  trade  if  the  mule  was  sound  and  not  over  five  years  old, 
but  that  he  was  to  see  the  mule  on  the  following  Monday  before 
agreeing  to  the  trade;  that  on  Monday,  the  mule,  which  was  nei- 
ther sound  nor  young,  was  left  at  P.'s  home  and  the  mare  and  colt 
taken  away  in  P.'s  absence.  The  state,  therefore,  claims  that  when 
the  mare  and  colt  were  taken  by  defendant,  through   his  agent, 

,  the  trade  had  not  been  completed  and  they  were  still  the 

property  of  P.  and  taken  without  his  consent. '  The  defendant  con- 
tends that  there  was  a  definite  agreeinent  between  him  and  P.  re- 
specting the  exchange  of  the  property  before  the  mare  and  colt 
were  taken,  the  trade  having  been  fully  agreed  upon,  and  that, 
therefore,  the  mare  and  colt  were  his  property,  and  that  he  had 
a  right  to  take  them  away  when  he  delivered  the  mule. 

So  you  see,  gentlemen,  the  principal  question  you  are  to  decide 
is  not  what  the  defendant  directed  his  agent  to  do  when  he  took 
the  mule  to  the  home  of  P.,  but  whether  the  mare  and  colt  were 
at  that  time  the  property  of  the  defendant  or  of  P.  If  the  trade 
had  been  fully  agreed  upon  by  both  parties,  and  nothirrg  remain- 
ed to  be  done  but  the  delivery  of  the  mule  by  the  defendant,  then 
the  mare  and  colt  were  his  property,  and  he  had  a  right  to  take 
them.  But,  if  the  trade  had  not  been  fully  agreed. to  by  P.,  the 
defendant  did  not  own  the  mare  and  colt,  and  had  no  right  to  take 
them  away.  Therefore,  if  you  believe  beyond  a  reasonable  doubt 
that  at  the  time  the  defendant,  by  his  agent,  took  the  mare  and  colt 
they  were  the  property  of  P.,  and  were  known  by  the  defendant  to 
be  such,  and  they  were  taken  feloniously  and  without  P.'s  consent, 
ydur  verdict  should  be  guilty.  But,  if,  oh  the  other  hand,  you  be- 
lieve that  the  mare  and  colt,  at  the  time  they  were  taken,  were,  by 
virtue  of  a  trade,  the  defendant's  property,  or  he  honestly,  be,liev- 
ed  them  to  be  such,  or  if  you  believe  they  were  taken  with  P.'s 

«i  Wylie  v.  State,  215  S.  W.  593,  140  Ark.  24. 
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consent,  and  not  feloniously  and  with  criminal  intent,  your  verdict 
should  be  not  guilty.** 

§  3300(3).    Georgia 
The  court  instructs  the  jury  that  if  the  defendant  took  the  meat 

and  requested to  charge  it  to  him,  and  he  believed  that  he 

was  entitled  to  take  it  under  these  circumstances,  you  could  not 
convict  this  defendant.** 

§  3300(4).     Michigan 

You  are  instructed  that  the  statute  provides  that  any  person 
obtaining  money  by  card  playing  or  shooting  craps,  or  shooting 
dice,  or  any  gambling  device  whatever,  if  the  sum  obtained  by  said 

playing  is  less  than  $ ,  the  person  obtaining  said  money  is 

subject  to  a  fine  of  $ ,  or  to  be  confined  in  jail  for  

months,  or  both  such  fine  and  imprisonment.  I  further  charge 
you,  gentlemen  of  the  jury,  that  this  same  statute  which  I  have 
mentioned  gives  the  loser  of  his  money,  which  Would  be  this  de- 
fendant, if  he  lost  his  money  in  said  saloon  and  by  that  method 
of  crap  shooting  and  gaming,  a  right  to  recover  the  same  in  action 
of  assumpsit  for  money  had  and  received,  or  in  an  action  of  tres- 
pass on  the  case,  or  by  replevin  for  and  on  behalf  of  the  plaintiff. 
Therefore  I  charge  you  that  if  this  money  was  obtained  by  gam- 
bling, as  aforesaid,  from  the  defendant,  the  prosecuting  witness, 
or  any  one  who  was  present  shooting  crap  games  in  said  saloon, 
could  not  acquire  any  title  to  said  property,  because  it  is  in  con- 
travention of  the  law  to  play  such  games,  and  they  never  come 
into  the  legal  possession  of  said  money ;  if  you  find  these  facts  to 
be  true  from  the  evidence,  gentlemen  of  the  jury,  you  must  acquit 
the  defendant,  ^s  he  is  not  guilty  of  the  charge  as  set  up  in  the  in- 
formation.** 

§  3300(5).    Otdalioma 

You  are  further  instructed  that  if  you  find  from  the  evidence 

that  on  or  about — ,  the  prosecuting  witness,  H.  was  indebted 

to  the  defendant  F.  in  the  sum  of — — — ^  dollars  and  accumulated 
interest  thereon,  and  that  at  or  aboUt  that  time"  the  said  H.,  as  se- 
curity for  the  payment  of  said  indebtedness,  made  and  executed 
to  the  said  F.  a  bill  of  sale  of  the  drug  stock  and  the  fixtures,  and 
that  the  key  to  the  drug  store  wherein  such  property  was  con- 
tained was  turned  over  to,  the  defendants,  or  either  of  them,  be- 
cause of  their  having  such  bill  of  sale  as  security  for  their  claim, 
and  in  order  to  place  tliem  in  possession  of  the  property  upon 

*2  State  V.  Collins  (Gen.  Sess.)  108  **  People  v.  Henry,  168  N.  W.  534, 

A.  78,  7  Boyce,  438.  202  Mich.  450. 

*3  Dozier  v.  State,  78  S.  E.  203,  12  .  , 

Oa.  App.  722. 
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which  they  had  the  bill  of  sale,  and  in  order  to  give  theiti  posses- 
sion under  their  lien,  then  in  such  a  case  the  defendants  could  not 
be  found  guilty  of  larceny  for  the  misappropriation  of  property 
coming  into  their  hands  under  such  circumstances.*® 

§  3300(6).     Texas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 

defendant  and  one traded,  said trading  the  horse  in 

question  for  a  mule  given  him  in  exchange  by  defendant,  or  if 
you  have  a  reasonable  doubt  as  to  whether  the  trade  was  made, 
you  will  acquit  the  defendant.*" 

You  are  instructed  that  if  you  believe  defendant  took  the  hog 

or  hogs  of ,  but  you  also  believe  he  took  the  same  under  a 

mistaken  claim  of  ownership,  in  good  faith  believing  the  same 
was  his  own  property,  or  if  from  the  evidence  you  have'a  reason- 
able doubt  as  to  whether  or  not  he  took  it  or  them  under  such  mis- 
take, you  will  fiiad  the  defendant  not  guilty.*'" 

You  are  instructed  that,  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant,  acting  as  a  principal 

with  ,  did,  in  ,  on  or  about  the  time  charged  in  the 

indictment,  fraudulently  take  one  hog  belonging  to  from 

his  possession,  without  his  consent,  with  the  intent  to  deprive  the 
owner  of  the  value  of  such  hog  and  to  appropriate  it  to  the  use 

or  benefit  of  himself,  the  defendant,  or  of  himself  and ,  you 

will  find  the  defendant  guilty  as  charged  in  the  indictment,  and  as- 
sess his  punishment  at  confinement  in  the  penitentiary  not  less 
than  nor  more  than years.  If  you  believe  defend- 
ant took  or  participated  as  a  principal  in  the  taking  of 's  hog, 

but  believe  he  so  acted  under  a  mistaken  claim'  of,  right,  in  gO€Ki 
faith  believing  the  hog  to  be  his  own  property,  or  if  you  have  a 
reasonable  doubt  as  to  whether  or  not  he  acted  under  such  mis- 
take, you  will  acquit  the   defendant.** 

The  jury  are  instructed  that  no  man  can  commit  theft  of  his 
own  property,  and  if  you  should  find  that  T.  owned  the  animals 
charged  to  have  been  stolen,  or  if  you  find  that  he  believed  they 
were  his  at  the  time  he  took  thern,  then  it  was  not  theft,  although 
you  may  believe,  under  the  evidence,  that  they  were  not  his  in 
fact;  and,  if  you  have  a  reasonable  doubt  of  this  you  will  acquit 
the   defendg,nt.** 

You  are  hereby  instructed  that  if  you  believe,  from  the  evidence 

*^  Mohr  Y.  Territory,  78  P.  5G5,  14  is  Fields  v.  State,  124  S.  W.  652,  5( 

Okl.  477.  Tex.  Cr.  R.  613. 

40  Brooks  V.  State,  160  S.   W.  69C,  *«  Steed  v.  State,  67  S.   W.  328   43 

71  Tex.  Cr.  E.  599.  Tex.  Ct.  E.  567. 

*'  Lookett  V.  StAte,  129  S.  W.  627, 
59  Tex-.  Cr.  E.  531. 
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.  « 

that  the  defendant  really  and  bona  fide  believed  that  the  property 
which  he  is  chargfed  to  have  stolen  was  his,  or  that  he  had  a 
right  to  remove  the  same  at  the  time  of  such,  taking,  then  your 
verdict  will  be  for  the  defendant;  and  it  makes  no  difference 
whether  or  not  such  right  did  in  fact  exist.®" 

You  are  instructed  that  if,  from  the  evidence,  you  believe  that 
E.  rented  the  premises,  from  which  the  defendant  is  charged  with 
having  stolen  said  property,  to  defendant  for  gardening  purposes, 
and  that  the  said  E.  agreed  to  furnish  sufficient  water  for  irriga- 
tion, and  if  you  further  believe  that  the  said  E.  failed  to  furnish 
sufficient  water  as  agreed,  then  the  defenda,nt  had  the  right 
to  rescind  the  contract  and  remove  whatever  building  or  parts 
thereof  that  he  would  have  been  entitled  to  remove  at  the  expira- 
tion of  the  lease,  in  which  event  the  verdict  will  be  for  the  de- 
fendant.®'^ 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant  bought  the  horse  in  good  faith  from  G.  honestly  believ- 
ing at  the  time  that  the  horse  belonged  to  G.  and  that  G.  had  a 
right  to  sell  it,  then  the  defendant  would  be  not  guilty.  But,  even 
if  defendant  bought  the  horse  from  G.,  such  purchase  would  not 
authorize  defendant  to  take  it  unless  he,  the  defendant,  acted  in 
good  faith,  and  in  the  belief  that  G.  owned  the  horse,  and.  had  the 
right  to  dispose  of  it.®* 

You  are  instructed  that,  to  constitute  theft,  there  must  have 
been  a  fraudulent  taking  of  the  horse  by  the  defendant — that  is, 
a  taking  by  the  defendant  with  the  fraudulent  intent  on  the  part 
of  the  defendant  to  deprive  the  owner  of  the  value  of  the  same, 
and  with  the  intent' to  appropriate  the  same  to  the  vise  or  benefit 
of  the  defendant;  and  if,  from  the  evidence  in  this  case,  you  find 
and  believe  that  the  defendant  took  up  the  horse  in  controversy 
as  his  own,  believing  at  the  time  that  the  horse  belonged  to  him 
(the  defendant),  you  will  find  him  not  guilty,  or  if,  from  the  evi- 
dence, you  have  a  reasonable  doubt  as  to  whether  or  not  he  so  took 
said  horse,  you  will  acquit  the  defendant.®® 

§  3300(7).    Washington 

You  are  instructed  that  the  laws  of  the  state  of provide 

that  in  any  prosecution  for  larceny  it  shall  be  a  sufficient  defense 
that  the  property  was  appropriated  openly  and  avowedly  under  a 
claim  of  title  preferred  in  good  faith,  even  though  the  claim  is  un- 
tenable. Therefore,  if  you  find  from  the  evidence  that  the  defend- 
ant withheld  or  appropriatd  to  his  own  use  the  property  or  money 

00  MeersChat  v.  State  (Or.  App.)  57  w  Baxter  v.  State  (Cr:  App.)  43  S. 

S.  W.  955.       .  W.  87. 

siMeerschat  v.  State  (Cr.  App.)  57  •"  Plunter  v.  State  (Cr.  App.)  37  S. 

S.  W.  955.  W.  323. 
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desGribed  in  the  information  and  tha!t  he  did  so  openly  and  avowed- 
Ijr  under,  a  claim  of  title  preferred  in  good  faith — that  is,  honestly, 
believing  that  he  was  legally  entitled  to  it  as  his  own^ — ^then  your 
verdict  should  be  not  guilty.** 

You  are  instructed  that,  if  you  should  find  from  the  evidence 
that  the  animal  killed  by  the  defendant  was  the  animal  described 
in  and  identified  by  the  state's  evidence,  and  that  it  belonged  to 

,  still  you  must  find  the  defendant  not  guilty,  if  you/ should 

further  find  that  the  defendant  had  purchased  a  calf  irom  the  In- 
dian -1 ^,  and  thathe  killed  the  animal  described  as  belonging 

to by  mistake,  believing  it  to  be  the  calf  he  had  purchased 

from  the  Indian.®'  i 

You  are  instructed  that  if  this  defendant  took  this  horse  under 
a  claim  of  right,  and  you' find  a  fair  pretense  for  so  taking  said 
horse,  it  is  your  duty  to  acquit  this  defendant,  though  you  should 
find  he  was  mistaken  in  his  claim  to  said  horse.®*" 

§  3301.     Same — Right  of  farm  laborer  to  share  in  crops 

I  charge  you  that,  if  a  laborer  steals  any  part  of  the  crop  prior 
to  the  division,  he  can  be  indicted  for  larceny,  and  if  the  tes- 
timony establishes  the  fact  that  he  did  take  and  carry  away  a  por- 
tion of  the  crop  with  that  intent — if  that  is  established  beyond  a 
reasonable  doubt — he  can  be  convicted  on  that  charge.®' 

§  3302.     Detaining  trespassing  animal 

You  are  instructed  that,  if  the  defendant  willfully  took  the 
horse  while  trespassing  upon  his  premises,  either  with  the  intent 
of  concealing  and  retaining  it  until  the  owner  should  offer  a  re- 
ward, and  then  of  returning  it  and  receiving  the  reward,  or  with 
the  intent  of  purchasing  it  from  the  Owner  at  a  price  less  than  its 
value,  and  of  concealing  and  retaining  it  until  such  purchase  could 
be  effected,  such  taking  would  be  larceny.®* 

§  3303.    Theft  as  bailee 
§  3303(1).     Oklahoma 

You  are  further  instructed  that  if  you  find  from  the  evidence  that 
H.  and  his  wife  went  to  the  house  of  the  defendants  during  the 

month  of ,  taking  with  them  a  part  of  the  property  described 

in  the  indictment,  and  when  they  left  the  premises  of  the  defend- 
ants that  they  left  such  property  in  their  trunks,  and  in  the  care 
and  custody  of  the  defendants,  and  you  further  find  from  the  evi- 

64  State  V.  Russell,  147  P.  194,  84  c^  State  v.  Saunders,  30   S.  E.  616, 

Wash.  607.  52  S.  C.  580. 

6  5  State  V.  Crossen,  137  P.  1030,  77  ss  Commonwealth    v.    Masoa,    105 

Wash.  438.  Mass.  163,  7  Am.  Eep.  507. 

=8  State  V.  Eubank,  74  P.  378,  33 
Wash.  293. 
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djence  that,  after  H.  and  his  wife  had  left  the  place  of  the  defend- 
ants, the  defendants,  or  •  either  of  them,  opened  the  trunk  so  left 
in  their  care  and  custody,  and  took  the  property  therefrom  witK 
the  felonious  intent  to  deprive  the  owners  thereof,  then  the  defend- 
ants, or  one  of  them,  that  took  such  property  under  the  circum- 
stances above  stated,  is  guilty  of  larceny,  and  you  should  so  find.®*' 

g  3303(2).    Texas. 

You  are  instructed  that,  if  you  have  acquitted  the  defendant  un- 
der the  above  instructions,  then  you  will  next  inquire  whether  or 
not  the  defendant  is  guilty  of  theft  as  a  bailee,  and  as  to  that  of- 
fense you  are  instructed:  That  a  bailment  means  a  delivery  of 
personal  property  to  another  person  for  a  special  purpose,  upon  a 
contract  or  agreement,  either  express  or  implied,  that  such  agree- 
ment would  be  carried  out  by  the  party  who  receives  the  prop- 
erty, and  where  such  person  shall,  without  the  consent  of  the  own- 
er, fraudulently  convert,  sell,  or  pawn  such  personal  property  tO' 
his  own  use  with  the  intent  to  deprive  the  owner  c?  the  value  of 
the  same,  he  would  be  guilty  of  theft  as  a  bailee,  and  shall  be  pun- 
ished as  in  theft  of  like  property.     Now  if  you  believe  from  the 

evidence  beyond  a  reasonable  doubt  that  the  defendant,  in ,. 

on  or  about  the  date  alleged  in  the  indictment,  did  obtain  the  pos- 
session of  the  three  diamond  rings  from  Mrs. ,  and  that  she 

was  the  owner  and  had  possession  of  said  rings  at. the  time,  and 
that  the  defendant  obtained  possession  of  said  rings  by  borrowing- 

them  and  by  agreeing  with  Mrs.  to  have  the  diamonds  in 

said  i;ings  tightened  or  fastened  in  the  clamps  or  to  the  rings,  and 
that  defendant  fraudulently  converted  s^d  rings  to  his  own  use 
without  her  consent,  and  with  the  intent  to  deprive  the  said  owner 
of  the  value  of  the  same,  then  if  you  so  believe  you  will  convict 
the  defendant  of  theft  as  a  bailee,  and  assess  his  punishment  at 

confinement  in  the  state  penitentiary  for  not  less  than  and 

not  more  than years.    If  you  believe  from  the  evidence  that 

Mrs.  delivered  said  rings  to  the  defendant  for  the  purpose 

of  allowing  the  defendant  to  get  money  on  them  for  his  own  use^ 
oi-  if  you  have  a  reasonable  doubt  thereof,  then  you  will  find  the  de- 
fendant not  guilty.  The  burden  of  proof  in  this  case  is  upon  the 
state  throughout,  and  the  defendant  is  presumed  to  be  innocent 
until  his  guilt  is  established  by  legal  and  competent  evidence  be- 
yond a  reaspnable  doubt,  and,  if  you  have  a  reasonable  doubt  of 
the  guilt  of  the  defendant,  you  will  acquit  him.®" 

oBFlohr  V.  Territory,  78  P.  565,  14  eocreale  v.  State,   158  S.  W.  268,. 

Okl.  477.  71  Tex.  Or.  K.  9. 
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§  3304.     Same — Necessity  of  showing  conversion  with  intent  to 
steal 

You  are  instructed  that,  to  constitute  the  crime  of  larceny,  a 
felonious  intention — that  is,  an  intention  to  steal — must  always 
exist.  And,  under  our  statute,  making  the  conversion  of  property 
to  his  own  use  by  a  bailee  larceny,  the  criine  is  not  made  out  by 
merely  showing  a  conversion  of  the  property  to  his  own  use  by 
the  bailee,  but  it  must  further  appear  that  such  conversion  was  with 
an  intent  to  steal  the  same.  The  jury  are  instructed,  that  the  taking 
or  conversion  of  personal'  property  which  renders  a  person  guilty 
of  simple  larceny,  or  of  embezzlement,  is  a  felonious  taking  or 
conversion,  and  before  you  can  convict  the  defendant  in  this  case 
you  must  be  satisfied  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  property  mentioned  in  the  information,  or  some  part  of 
it,  was  converted  to  his  own  use  by  the  defendant,  with  an  inten- 
tion at  the  time  to  steal  the  same.*^ 

§  3305.     Obtaining  possession  of  property  by  fraud,  trick  or  de- 
vice with  intent  to  deprive  owner  of  it 
§  3305(1).    California 

The  jury  are  instructed  that  the  case  for  the  people  is  limited  to  a 
taking  by  fraud,  trick,  or  device,  and  that  the  law  is  that,  when  by 
means  of  fraud,  or  artifice,  or  any  other  kind  of  contrivance  the 
possession  of  personal  property  is  fraudulently  obtained  from  an- 
other, and  the  party  so  obtaining  the  possession  acquires  it  with 
the  intention  feloniously  of  stealing  the  property  when  he  gets 
possession  of  it,  then  ^p  crime  is  larceny;  provided,  the  person 
from  whom  the  propertyilwas  taken  still  remains  the  owner  of  the 
property,  and  has  hot  parted  with  the  title.  One  of  the  questions, 
therefore,  for  the  jury  to  consider  in  this  case  is  whether  there  was 
a  parting  with  the  title  by  the  witness .^^ 

The  jury  are  instructed  that,  in  order  to  convict  the  defe•ndant,^ 
the  jury  must  believe  that  the  prosecuting  witness  did  not  at  the 
time  intend  to  part  with  her  ownership  in  said  ring,  but  was  in- 
duced by  fraud  of  the  defendant  to  part  with  the  possession,  there 
being  at  the  time  a  felonious  intention  on  defendant's  part,  in  tak- 
ing the  ring,  to  steal  the  said  ring.®^ 

§  3305(2).    Iliinois 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case,  beyond  a  reasonable  doubt,  that  the  defendant,  by  false  rep- 
resentation and  encouragement,  induced  the  prosecuting  witness 

«i  Tashima  v.  People,  144  P.  200,  58  «»  People  v.  Glider,  110  P.   586,  13 

Colo.  98.  Cal.  App.  703. 

«2  People  T.  Grider,  110  P.  58G,  13 
Cal.  App.  703. 
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to  part  with dollars  of  his  money  by  a  trick  at  cards,  or  any 

other  device  or  trick,  in  manner  and  form  as  charged  in  the  indict- 
ment, then  the  defendant  is  guilty  as  charged  in  the  indictment, 
and  you  should  find  the  defendant  ^ilty.** 

§  3305(3).     Indiana 

You  are  instructed  that  larceny  may  exist,  although  the  posses- 
sion of  the  alleged  stolen  goods  is  obtained  with  the  consent  of  the 
owner,  if  that  consent  is  procured  by  deception,  and  with  the  fe- 
lonious intent  to  steal  and  appropriate  the  property  to  the  taker's 
use,  and  deprive  the  owner  thereof,  and  of  the  remedy  for  their 
loss.®^ 

§  3305(4).    Missouri 

You  are  instructed  that  all  persons  are  equally  guilty  who  act 
together  with  a  common  intent  and  purpose  in  the  commission  of  a 
crime,  and  the  crime  so  committed  by  two  or  more  persons  jointly 
is  the  act  of  all  and  each  so  acting.    If  you  find  and  believe  from- 

the  evidence  that  at  the  city  of ,  state  of ,  at  any  time 

within years  next  before  the  finding  of  the  indictment  here- 
in, the  defendant, 'either  acting  alone  or  with  another,  did,  by  use 
of  a  fraud  and  deception,  induce  to  deliver  into  the  pos- 
session of  defendant,  or  that  of  another  person  acting  with  him 
with  a  common  purpose, dollars,  lawful  money  of  the  Unit- 
ed States,  or  any  sum  of  such  money  of  the  value  of dollars 

or  more,  with  the  fraudulent  intent  on  the  part  of  defendant  at  the 
time  to  wrongfully  steal,  take,  and  carry  away  said  money  from 

the  possession  of  said  -^ ,  and  to  fraudulently,  convert  the  same 

to  his  own  use,  or  that  of  himself  and  another,  or  others  acting 
with  him  with  a  common  intent  and  purpose,  and  to  permanently 
deprive  the  owner  thereof  without  the  owner's  consent,  and  that, 
after  so  receiving  or  coming  into  possession  of  said  money,  defend- 
ant or  another,  or  others  acting  with  him  with  a  common  intent  or 
purpose,  did  convert  the  same  to  his  own  or  their  own  use  with  the 
intent  at  the  time  to  permanently  deprive  the  owner  thereof,  and 

that  the  same  was  the  property  of ,  and  of  the  value  of 

dollars  or  more,  then  you  will  find  defendant  guilty  of  grand  lar- 
ceny, and  assess  his  punishment  at  imprisonment  in  the  penitentiary 
not  less  than years  nor  more  than years.** 

6*  Maxwell  v.  People,  41  N.  B.  995,  186  Mo.  108.    There  was  no  evidence 

158  111.  248.  that  the  prosecuting  witness  parted 

65  Crum  V.  State,  47  N.  E.  833,  148  with  the  title  to  his  property,  or  that 

Ind.  401.  he  intended  to  do  so. 

««  State  V.  Copeman,  84  S.  W.  942, 
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§  3305(5).     New  York 

The  jury  are  instructed  that,  in  order  to  convict  the  defendant, 
you  must  find  that  at  the  time  he  received  the  money  he  formed 
an  intent  to  steal  it.*'  ' 

§  3305(6).    Texas 

You  are  instructed  that  the  taking  must  be  wrongful,  so  that  if 
the  property  came  into  the  possession  of  the  person  accused  of  the 
theft  by  lawful  means,  the  subsequent  appropriation  is  not  theft; 
but  if  the  property  was  obtained  under  false  pretext,  and  with  the  in- 
tent to  deprive  the  owner  of  the  value  thereof  and  appropriate  the 
property  to  the  use  and  benefit  of  the  person  taking,  and  the  same  is 
so  appropriated,  the  oifense  is  complete.  Hence,  if  you  find  fronj  the 
•evidence  beyond  a  reasonable  doubt  that  the  defendant  obtained  poses- 

sion  of  the  said  hogs  from  the  said by  a  false  pretext,  such  as 

pretending  to  buy  the  same  and  with  the  intent  on  the  part  of  the  de- 
fendant to  deprive  the  owner  of  the  value  thereof  and  to  appropriate 
the  hogs  to  his  own  use  and  benefit,  and  the  defendant  did  so  appropri- 
ate the  same,  then  the  offense  of  theft  is  complete;  but  in  order  to  con- 
vict the  defendant  of  the  offense  charged  in  the  indictment,  the  jury 
must  believe  beyond  a  reasonable  doubt  that  the  defendant  had  the  in- 
tent, at  the  very  time  he  obtained  the^  hpgs,.  if  he  did  obtain  them 

from  the  said ,  to  so  deprive  the  owner  of  the  value  thereof 

and  appropriate  them  to  the  use  and  benefit  of  the  defendant,  and 
that  he  did  so  appropriate  it.  On  the  Other  hand,  you  are  instructed 
that  if  he  did  not  have  the  intent  at  the  ti^me  that  he  obtained  the 
possession  of  the  hogs  to  appropriate  them  to  his  own  use  and  ben- 
efit, or  did  not  use  a  false  pretext  at  the  time  to  obtain  said  hogs, 
■or  that  he  did  not  appropriate  the  same  to  his  own  use  and  benefit, 
or  if  you  have  a  reasonable  doubt  as  to  whether  this  is  true,  you  will 
acquit  the  defendant.** 

§  3306.     Appropriation  of  lost  property  by  finder  to  his  own  use 
§  3306(1)-    Connecticut 

You  are  instructed  that,  if  defendant  found  the  pocketbook  and 
bank  bill's,  as  claimed  by  him,  and  knowing,  or  having  the  means 
of  knowing,  the  owner,  concealed  them,  and  converted  theili  to  his 
-own  use,  instead  of  giving  notice  thereof  to  the  owner,  he  was  a 
thief,  and  ought  to  be  found  guilty.®* 

{  3306(2).    Delaware 

You  are  instructed  that  if  the  finder  knows  who  is  the  owner  of 
the  lost  chattel,  or  if,  froni  any  mark  upon  it,  or  from  the  circum- 

8T  People  V.  Miller,  62  N.  E.  418,  as  state  v.  Weston,  9  Conn.  527,  23 

169  N.  Y.  339,  88  Am.  St.  Rep.  546.  Am.  Dec.  46. 

83  Anderson  v.  State,  17T  S.  W.  85, 
7T  Tex.  Cr.  R.  31. 
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stances  under  which  it  was  found,  the  owner  could  reasonably  have 
been  ascertained,  then  the  fraudulent  conversion  of  it  to  the  finder's 
use  is  sufficient  evidence  to  justify  the  jury  in  finding  the  felonious 
intent  constituting  a  larceny.  In  the  case  before  you  the  defend- 
ant was  not  the  actual  finder  of  the  money,  and  yet  if,  at  the  time 
he  received  the  money  fi-om  his  son,  he  knew,  or  the  circumstances 
then  existing  were  such  as  to  reasonably  inform  him,  that  the  pros- 
ecuting witness  was  the  owner  thereof,  and  notwithstanding  such 
knowledge,  or  means  of  knowledge,  he  feloniously  appropriated  the 
■money  to  his  own  use  without  the  consent  of  the  owner,  he  would 
be  guilty  of  larceny.'"'  ' 

We  say  to  you  that,  in  order  to  determine  whether  the  prisoner 
knew  to  whom  the  money  belonged,  and  feloniously  intended  to 
appropriate  it  to  his  own  use  at  the  time  he  received  it,  you  may 
consider  all  that  was  said  or  done  by  the  prisoner,  or  by  others  in 
his  presence  or  hearing,  and  any  other  circumstances  which  would 
indicate  what  his  actual  knowledge  and  intentions  were.'^ 
I  3306(3).     Indiana 

You  are  instructed  that  a  person  may  be  guilty  of  larceny  by  tak- 
ing and  converting  to  his  use  lost  goods  found  by  him.  If  he 
knows  the  owner,  it  is  clearly  larceny;  as  where  a  carpenter  finds 
money  secreted  in  a  bureau  given  him  to  repair,  if  he  convert  it 
to  his  own  use,  it  will  be  larceny.  So,  if  a  hackman  convert  to 
his  own  use  a  parcel,  left  by  a  passenger  in  his  coach  by  mistake, 
it  is  larceny  if  he  knew  the  owner,  or  if  he  took  him  up  or  put  him 
■down  at  any  particular  place  where  he  might  have  inquired  for 
him.  So,  where  there  is  a  mark  upon  the  property,  by  which  the 
owner  may  be  traced,  and  the  finder,  instead  of  restoring  the  prop- 
erty, converts  it  to  his  own  use,  such  conversion  amounts  to  larceny. 
So,  where  a  person  bought  at  auction  a  bureau,  and  found  in  it  a 
secret  drawer  containing  money,  which  he  used,  it  was  held  that  ^ 
would  be  larceny,  unless  he  had  reasonable  grounds  for  believing 
that  he  bought  the  bureau  and  its  contents.  But  where  the  finder 
does  not  know  the  owner,  and  has  nothing  to  indicate  where  the 
owner  may  be  found,  his  appropriation  of  the  goods  will  not  be 
larceny,  even  although  he  has  not  advertised  the  goods;  and  the 
mere  fact  that  he  had  secreted  the  goods,  or  denied  finding  them, 
will  not  make  it  larceny.'* 
{  3306(4).    Kentucky 

The  jury  is  instructed  that,  if  it  believes  from  the  evidence  be- 
yond a  reasonable  doubt  that  in county,  and  before  the  find- 

•">  State  V.  Dredden,  73  A.  1042,  6  "  Bailey  v.  State,  52  Ind.  462,  21 

PennewiU,  446.  Am.  Kep.  182. 

71  State  V.  Dredden,  73  A.  1042,  6 
Pennewill,  446. 
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ing  of  the  indictment,  the  witness  did  then  and  there  lose 

a  bill  of  the  currency  of  the  United  States  and  of  the  denominatiort 

and  value  of  $ ,  and  the  same  mentioned  in  the  evidence  and 

of  which  the  said was  the  owner,  and  that  he  lost  custody 

of  it  involuntarily  and  without  intention  to  abandon  it,  and  the  de- 
fendant found  the  bill,  and  then  and  there  knew  who  was  the  own- 
er of  it,  or,  not  knowing  who  was  the  owner  of  it,  had  reasonable 
grounds  for  believing  that  the  owner  of  it  would  be  discovered  and 
would  claim  the  bill,  and  did  then  and  there  feloniously  and  against 

the  consent  of  said ,  and  with  the  intention  of  appropriating 

the  bill  to  his  own  use  and  benefit,  and  to  permanently  deprive  th6 
owner  of  the  use  and  benefit  of  same,  take  it  into  his  possession  and 
removed  it  into  another  place,  it,  the  jury,  will  find  the  defendant- 
guilty  as  charged  in  the  indictment  and  fix  his  punishment  at  con- 
finement in  the  penitentiary  for  a  period  of  not  less  than  

year  nor  more  than years,  in  its  discretion,  controlled  by  the 

evidence.'* 

The  court  instructs  the  jury  that,  although  the  jury  may  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant 
found  the  bill  mentioned  in  the  evidence  and  took  same  into  his 
possession  and  removed  it  to  another  place,  and  then  and  there 
knew  who  was  the  owner  of  the  bill,  or  had  reasonable  grounds 
to  believe  that  the  owner  of  the  bill  would  be  discovered  and  would 
claim  the  bill,  yet,  if  it  believes  from  the  evidence  that  the  defend- 
ant did  not  intend  to  convert  it  to  his  own  use  and  benefit  and  to 
permanently  deprive  the  owner  of  its  use  and  benefit,  but  intended 

at  the  time  to  return  it  to or  to  its  owner  when  discovered, 

or  if  the  jury  believes  from  the  evidence  that  at  the  time  the  de- 
fendant took  the  bill  into  his  possession  and  removed  it,  if  he,  did 
so,  that  he  did  not  know  who  the  owner  of  it  was,  and  did  not 
have  reasonable  grounds  for  believing  that  the  owner  of  it  would 
be  discovered,  it,  the  jury,  should  find  the  defendant  not  guilty.'* 

The  jury  is  instructed  that,  if  the  jury  has  a  reasonable  doubt 
of  the  defendant  having  been  proven  to  be  guilty,  as  set  out  in 
instruction  No. ,  it  will  find  him  not  guilty.'^ 

§  3306(5).     Minnesota 

You  are  instructed  that,  to  render  the  finder  of  lost  property 
guilty  of  larceny  in  appropriating  it  to  his  use,  it  ia  necessary  that 
he  find  it  under  circumstances  which  give  him  knowledge  or  means 
of  inquiry  as  to  the  true  owner,  arid  that  there  must  exist,  oi;i  the 

T3  Oommonwealth  v.  Metcalfe,  212  '"^  Commonwealth  v.  Metcalfe   212 

S.  W.  434,  184  Ky.  540.  S.  W.  434,  184  Ky.  540. 

7*'Commonwealtli  v.  Metcalfe,  212 
S.  W.  434,  184  Ky.  540. 
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part  of  the  finder,  both  the  belief  that  the  owner  can  be  found 
and  the  intent  to  deprive  him  of  his  property  at  the  time  of  the 
finding.'^ 

§  3307.     Helping  another  to  wrongfully  appropriate  property 
§  3307(1).    Mississippi 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that stole  the  cattle  de- 
scribed in  the  indictment  with  the  knowledge  of  the  defendant, 

and  that  defendant  helped drive  them  out  of county 

into county,  and  helped  to  sell  them,  then  he  is  guilty,  and 

the  jury  should  so  find.'" 

§  3307(2).     Texas 

The  court  charges  the  jury  that,  to  convict  defendant,  the  evi- 
dence must  show  beyond  a  reasonable  doubt  that  defendant  was  an 

original  taker  with  R.  of  the  animal  in  county,  and  not  an 

accomplice  or  accessory  or  a  receiver  of  stolen  property;  and,  unless 
the  state  so  shows  beyond  a  reasonable  doubt,  the  jury  will  find 
defendant  not  guilty.'* 

§  3307(3).    Virginia 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  received  the  automobile  mentioned  in  the  in- 
dictment from  Mrs.  — ,  the  wife  of ,  to  sell  for  her  under 

instructions  to  pay  to  her  the  money  from  the  sale,  if  made,  and, 
if  not  made,  to  return  to  her  the  automobile,  and  that,  not  having 

made  the  sale  he  went  to — ,  where  Mrs. then  was,  for 

the  purpose  of  returning  the  car,  you  must  find  defendant  not  guilty. 
But  if  you  find  from  the  evidence  that  defendant  received  the  said 
car  fraudulently,  and  was  knowingly  aiding  Mrs.  • in  perma- 
nently depriving  her  husband  of  his  property  in  said  car,  then  you 
should  find  defendant  guilty,  but  you  are  further  told  that,  in  or- 
der to  convict  the  accused,  you  must  find  him  guilty  beyond  a  rea- 
sonable doubt." 

§  3308.     Effect  of  acts  committed  after  felonious  taking  by  another 
than  defendant 

You  are  instructed  that  you  must  believe  beyond  a  reasonable 
doubt  that  defendant  is  guilty  of,  or  in  complicity  with,  the  original 
taking,  and  any  subsequent  connection  after  the  taking  would  not  be 
larceny  in  him,  whether  in  good  or  bad  faith ;  and  if  you  believe 
that  this  defendant  received  the  horses  in  question  from ,  or 

7  6  State  V.  Hoshaw,  94  N.  W.  873,  's  steed  v.  Slate,  67  S.  W.  328,  43 

89  Minn.  307.  Tex.  Cr.  R.  567. 

77  Murray  v.  State,  36  So.  541.  'o  Ambrose  v.  Commonwealth  (Va.) 

106  S.  E.  348. 
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any  other  party,  after  the  felonious  taking,  whether  in  good  or  in 
bad  faith,  he  is  not  guilty  of  larceny,  and  you, must  acquit  him.** 

§  3309.     Effect  of  assisting  thief  to  dispose  of  property 

The  jury  is  instructed  that  if  you  believe  that  the  only  part  that 
the  defendant  took  in  the  alleged  larceny  was  that  he,  after  the  said 
mules  were  stolen,  aided  or  assisted  the  person  who  stole  them  in 
selling  or  disposing  of  them,  or  participated  in  the  profits  thereof, 
then  he  cannot  be  convicted  of  grand  larceny,  and,  in  such  case,  you 
will  acquit  the  defendant.*^ 
§  3310.     Larceny  by  husband  from  wife 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  wife  of  defendant  placed  in  the  custody  of  defendant  a  check 

for  dollars,  to  be  cashed  by  him  and  the  money  invested 

in  her  name  or  for  her  use,  and  that  defendant  afterwards  cashed 
said  check  and  converted  said  money  to  his  own  use,  you  will  find 
the  defendant  not  guilty  of  larceny,  because  that  would  not  be 
larceny,  but  embezzlement.    But,  on  the  other  haiid;  if  you  believe . 
from  the  testimony,  beyond  a  reasonable  doubt,  that  defendarit,,  by 

fraudulent  artifice  practiced  upon  prosecuting  witness,  ,  did 

obtain  from  her  a  check  for  $ ,  and  drew  the  money  on  it, 

and  thereby  obtained  and  carried  away  her  money,  as  alleged  in  the 
indictment,  and  had,  at  the  time  he  so  practiced  said  fraudulent 
artifices,  and  obtained  and  carried  away  said  money,  the  felonious 
intent  to  steal  the  same,  you  will  find  him  guilty  of  grand  larceny, 
as  chaj-ged  in  the  first  count  of  the  indictment.*^ 

You  are  instructed  that  you  are  to  exercise  your  judgment  and 
common  sense,  neither  of  which  you  are  to  leave  behind  you  when 
you  go  into  the  jury  room.  .Under  the  laws  of  the  state  of  - — - — , 
a  married  woman  may  own  property  absolutely  in  her  own  right. 
A  husband,  in  this  state,  may  steal  the  property  of  his  wife.  It  is 
for  you  to  determine  from  the  testimony  jn  this  case,  and  the, law 
given  you,  whether  the  defendant  has  stolen  the  money,  as  alleged 
in  the  indictment.  If  you  find  from  the  evidence,  beyond  a  reason- 
able doubt,  that  he  conceived  the  idea  that  he  would  steal  the  mon- 
ey, which  he  knew  or  believed  the  prosecuting  witness  had,  and, 
for  the  purpose  of  enabling  him  to  accomplish  that  object,  he  mar- 
ried her,  and  used  artifices  upon  her,  and  thereby  deceived  her,  in- 
ducing her  to  deliver  to  him  the  money,  having  all  the  time  the 
intention  of  stealing  it,  the  marriage  would  be  no  protection  to  him, 
but  would  rather  be  an  aggravation  of  the  offense.*^ 

80  state  V.  Hill,  128  P.  444,  63  Or.  Ark.  241,  65  L.  E.  A.  71,  105  Am.  St. 
451.  Rep.  34,  2  Ann.  Cas.  33. 

81  People  V.  Disperati,  105  P.  617,  83  Hunt  y.  State,  79  S.  W.  769,  72 
11  Cal.  App.  469.  Ark.  241,  65  L.  R.  A.  71,  105  Am.  St. 

8  2  Hunt  V.  State,  79  S.  W.  769,  72       Rep.  34,  2  Ann.  Cas.  33. 
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§  3311.    Asportation  as  necessary  element  of  ofFense 
Sufficiency  of  evidence  of  asportation,  see  post,  §  3330. 
I  3311(1).     Iowa 

You  are  instructed  that,  before  you  can  find  the  defendant  guilty 
of  any  degree  of  the  crime  charged  in  the  indictment  you  must  be 
satisfied  beyond  a  reasonable  doubt  that  he  in  fact  took  and  carried 
away  the  three  tubs  of  butter  mentioned  in  the  indictment,  or  some 
of  them.  While  it  is  not  necessary  in  order  to  constitute  a  taking 
and  carrying  away  of  the  property,  that  the  same  should  have  been 
taken  and  retained  in  the  possession  of  the  defendant,  yet  it  must 
be  shown  beyond  a  reasonable  doubt  that  the  defendant  did  in 
fact  take  some  or  all  of  said  butter  tubs  from  their  original  place 
and  position  in  the  car,  and  remove  the  same  to  some  extent,  with 
intent  on  his  part  to  steal  the  same  or  some  of  them,  the  lifting, 
shoving,  or  pushing  the  same  on  the  bottom  of  said  car  in  any 
manner  and  to  any  extent  would  be  such  moving.** 

You  are  further  instructed  that  if  you  find  that  the  defendant  did 
in  fact  remove  said  tubs  of  butter,  or  some  of  them,  from  their  orig- 
inal place  or  position  in  the  car,  where  he  found  them  in  the  car, 
and  had  the  same  in  his  possession,  and  you  further  find  that  only 
a  part  of  said  tubs  were  so  removed  from  their  original  position  and 
place  in  said  car,  then  you  cannot  find  the  defendant  guilty  except 
as  to  the  tub  or  tubs  of  butter  you  so  find  was  or  were  removed 
from  their  original  position  in  said  car,  and  taken  into  possession  of 
the  defendant  with  the  intent  to  steal  the  same.  The  removal  of 
the  stamps  or  address  on  said  tubs,  or  any  of  them,  and  placing  the 

stamp  of  defendant  thereon,  being  the  addres's  of ,  if  you  find 

defendant  did  so  change  stamped  address  on  said  tubs,  or  any  of 
them,  with  intent  to  steal  the  tubs  of  butter  or  any  of  them,  is  not  in 
law  larceny,  and  will  not  alone  warrant  a-  conviction.*® 

You  are  instructed  that  larceny  is  the  felonious  stealing,  taking, 
and  carrying  away  of  the  personal  property  of  another.  If  the  de- 
fendant actually  took  into  his  hands  the  property  named  in  the  in- 
dictment, and  lifted  it  from  the  place  where  the  owner  had  placed 
it  so  as  to  entirely  remove  it  from  the  place  where  it  was  put,  he 
is  guilty  of  larceny.  As  to  the  place  from  which  it  is  clainied  said 
property  was  stolen,  you  are  instructed  that  if  you  do  not  find  be- 
yond a  reasonable  doubt  that  said  defendant  took  said  property 

from  said at ,  as  charged  in  the  indictment,  but  if  you 

do  find  beyond  a  reasonable  doubt  that  defendant  took  and  carried 
away  said  property  from  a  place  outside  of  any  building,  then  your 

8*  State  V.   Rozeboom,  124  N.   W.  s"  State  v.  Rozeboom,  124  N.   W. 

783,  145  Iowa,  620,  29  L.  K.  A.  (N.  S.)  783,  145  Iowa,  620,  29  L.  R.  A.  (N. 
37.  S.)  37. 
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verdict  should  be  guilty  of  larceny,  fixing  thereiii  the  value  of  the 
property  stolen.*^ 

§  3311(2).    Missouri 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendant took  the  wheat  mentioned  in  the  evidence  from  its  place  in 
the  granary  and  filled  the  same  into  sacks,  and  tied  the  sacks  so 
containing  such  wheat,  this  is  a  sufficient  carrying  away  to  consti- 
tute larceny  within  the  meaning  of  the  indictment,  if  such  acts  be 
done  with  the  felonious  and  unlawful  purpose  of  stealing  such 
wheat.*' 

§  3311(3).     New  York  , 

The  jury  are  instructed  that  the  least  removal  of  property  from 
the  place  where  it  is  deposited  is  a  sufficient  carrying  away  to  con- 
stitute the  oflFense  of  larceny,  provided  the  jury  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  such  removal  was  of  a  fe- 
lonious character.** 
§  3311(4).    Vermont  -  . 

You  are  instructed  that  if  you  find  the  steer  was  killed  or  dropped 
to  the  ground  by  being  struck  in  the  forehead  with  the  head  of  an 
ax,  and  if  you  further  find  that- the  respondents  had,  from  the  start, 
an  intention  to  kill  the  steer,  to  procure  his  meat  for  their  own  use 
and  benefit,  and  that  in  getting  the  steer  into  such  a  position,  or 
so  far  under  their  control,  as  to  enable  one  of  them  to  strike  the 
blow,  they  moved  it,  or  caused  it  to  move,  from  the  place  where  they 
found  it,  that  would  be  a  sufficient, moving  to  support  the  charge  of 
larceny  of  the  steer.  Anything  short  of  this  would  fail  to  constitute 
such  a  moving  of  the  steer  as  the  law  requires.  But  it  was  not  nec- 
essary to  move  it  off  the  premises,  or  out  of  the  inclosure  where 
it  was  confined,  or  any  considerable  or  particular  distance.  In  de- 
termining whether  there  was  such  a  removal  as  I  have  indicated, 
you  have  a  right  to  take  into  consideration  the  evidence  which 
tends  to  show  that  the  steer  was  running  loose,  the  nature  of  the 
aninial,  and  the  manner  of  its  killing.  If,  in  your  judgment,  an 
inference  that  the  location  of  the  steer  was  changed  from  one  spot 
to  another  while  alive,  by  the  acts  of  the  respondents,  follows,  be- 
yond a  reasonable  doubt,  from  the  matters  I  have  stated,  then  you 
are  justified  in  finding  the  fact.** 

8  6  State  V.  McDermet,   115   N.  W.  ss  liarjison  v.  People,  50  N.  Y.  518, 

884,  138  Iowa,  86.         •  10  Am.  Rep.  517. 

8'  State  V.  Hecox,  83  Mo.  531.  si>  State  v.  Gilbert,    34  A.  697,  68 

Vt.  188. 
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§  3312.     Necessity  of  taking  property  into  actual  possession  of  de- 
fendant 

You  are  instructed  that  the  jury  must  believe,  beyond  a  reason- 
able doubt,  that  the  defendant  got  the  money  into  his  hands,  or 
actual  possession,  before  they  can  convict  him  of  larceny.'* 

4 

§  3313.  Necessity  of  taking  property  from  immediate  possession 
of  owner 
You  are  instructed  that  it  is  not  necessary  to  constitute  larceny, 
that  the  property  should  be  taken  from  the  immediate  possession  of 
the  owner,  but  if  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  heifer  was  on  the  range,  and  was  taken  by  the  de- 
fendant with  the  felonious  intent  to  steal  the  same,  you  will  convict 
him.'^ 

§  3314.     Value  of  property  stolen 

§  3314(1)-     Iowa 

The  court  instructs  the  jury  that  evidence  has  been  offered  with 
a  view  of  showing  the  value  of  the  property  claimed  to  have  been 
stolen.  It  is  your  duty,  if  you  find  defendant  guilty,  to  ascertain 
further  what  the  reasonable  market  value  of  the  property  actually 
stolen  by  him  was  on ,  and  tlie  value  which  you  find  and  re- 
turn must  be  the  value  which  is  shown  by  the  evidence  beyond  a 
reasonable  doubt. "^ 

§  3314(2).    Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  defendant  is  gttilty,  but  have  a  reasonable 
doubt  whether  said  bicycle  was  of  the  reasonable  cash  market  value 

of  $ or  over  at  the  time  and  place  of  the  alleged  offense,  you 

will  give  the  defendant  the  benefit  of  such  reasonable  doubt,  and 

not  convict  him  of  theft  of  the  value  of  property  of  $-; or  over, 

but  convict  him  of  petty  theft — that  is,  of  the  theft  of  property 
under  the  value  of  $ -.^^ 

You  are  instructed  that,  where  theft  of  property  by  the  same  per- 
son,, and  from  the  same'  owner,  is  committed  on  different  occasions, 
each  occasion  constitutes  a  distinct  offense.  Therefore,  even 
though  you  believe  that  the  defendant  did  take  from  the  possession 
of ,  property  belonging  to  him,  and  that  the  taking  constitut- 
ed theft,  yet,  unless  you  believe  beyond  a  reasonable  doubt  that 
property  to  the  value  of  $ — was  taken  at  one  and  the  same  time, 

00  Thompson  v.  State,  10  So.  520,  94  »2  state  v.  Hatters,  169  N.  W.  113, 

Ala.  535,  33  Am.  St.  Rep.  145.  184  Iowa,  878. 

»i  Splvey   V.  State,  198  S.  W.  101,  "^  Robinson  v.  State,  140  S.  W.  228, 

133  Ark.  314.     An  accompanying  In-  63  Tex.  Cr.  R.  373. 
struction    requiring  proof   of   venue 
should  be  given. 
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you  must  acquit  the  defendant  of  theft  of  property  of  the  value  of 

^ ;   and  the  burden  of  proof  is  upon  the  state  to  prove  that 

the  property  so  taken  at  one  time  was  of  the  value  of  $ ■ — . 

Should  you  find  that  defendant  is  not  guilty  of  taking  property  of 

the  value  of  $ ,  but  believe  that  on  an  occasion  as  alleged  in 

the  indictment,  he  did  take  property  from  the  possession  of 'the  said 

of  value  less  than  $ ',  you  will  find  defendant  guilty  of 

theft  of  property  under  the  value  of  $ .    Should  you  find  de- 
fendant guilty  of  theft  of  property,  as  alleged  in  the  indictment, 

under  the  value  of  $ ,  the  punishment  for  such  offense  is  by 

imprisonment  in  the  county  jail  for  any  term  not  exceeding 

years,  and  by  fine  in  any  amount  not  exceeding  $ ,  or  by  such 

imprisoment  as  you  may  agree  upon  without  fine.®* 

§  3315.     Method  of  determining  value  of  goods  taken 
§  3315(1).    Iowa 

The  court  instructs  the  jury  that  they  must  find  the  fair  market 
value  of  the  property  at  the  time  it  was  taken,  and  that  they  can 
only  consider  the  testimony  as  to  the  original  cost  thereof  for  the 
purpose  of  determining  its  fair  market  value  when  taken.*^ 

You  are  instructed  that,  if  you  shall  find  the  defendants  guilty,  of 
the  larceny  of  the  goods  described  in  the  indictment,  or  some  part 
thereof,  it  will  become  your  duty  to  determine  the  maAet  value  of 
the  property  which  you  shall  find  they  thus  stole.  By  the  words 
"market  value,"  as  here  Used,  is  meant  the  price  or  prices  at  which 
the  property  could  ordinarily  be  bought  and  sold,  by  or  between 
persons  who  would  ordinarily  buy  and  sell  such  goods  for  cash,  or 
trade  at  an  equivalent  for  cash.  In  determining  such  value,  you 
are  not  necessarily  confined  to  the  price  at  which  dealers  in  sec- 
ondhand clothing  would  buy  or  sell  the  property,  but  you  should 
ascertain  and,  return  the  sum  which  you  shall  find,  upon  a  con- 
sideration of  all  the  facts  shown  in  the  evidence  and  the  evidence 
of  all  the  witnesses,  to  be  the  reasonabk  market  value  thereof,  as 
above  defined.^® 

§  3315(2).    Missouri 

The  court  instructs  the  jury  that  in  arriving  at  the  value  of  the 
property  charged  to  have  been  stolen  you  are  not  to  be  governed 
by  the  value  of  the  property  to  the  owner,  but  you  will  be  governed 
by  what  the  evidence  shows  said  property  to  have  been  actually 
worth.*' 

0*  Johnson  v.  State,  122  S.  W.  877,  o'  State  v.  Haggard,  61  S.  W  1S4, 
57  Tex.  Or.  E.  308.  160  Mo.  469,   83   Am.  St.   Rep.   484. 
0  5  State  V.  Lewis,  123  N.  W.  168,  There  was  no  evidence  in  this  case 
144  Iowa,  483.  that  the  stolen  property  had  a  mar- 
s' State  V.  Hathaway,  69  N.  W.  449,  ket  value. 
100  Iowa,  225. 
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§  3316.    Effect  of  redelivery  bond  given  by  defendant  in  former 
replevin  suit 
You  are  instructed  that  evidence  has  been  introduced  in  this 
case  showing  that  an  action  of  replevin  was  commenced  by  one  or 

both  of  the -:-  to  recover  the  possession  of  the  property,  or  a 

part  of  the  property,  alleged  in  the  indictment  to  have  been  stolen, 
and  that  in  that  suit  some  part  of  the  property  was  taken  by  the 
sheriff  under  the  order  of  delivery  issued  therein,  and  that  a  rede- 
livery bond  was  given  by  the  defendants,  and  that  the  property  tak- 
en under  the  writ  of  replevin  was  retained  by  them.  The  evidence 
of  this  replevin  action  so  introduced  was  competent  for  the  purpose 
for  which  it  was  offered,  as  a  circumstance  throwing  light  upon  the 
main  issue;  but  the  fact  that  this  replevin  action  was  commenced, 
and  the  fact  that  the  defendants,  or  one  of  them,  gave  a  redelivery 
bond  and  retained  the  property,  in  no  wise  relieves  him  or  them  of 
the  criminal  responsibility  of  the  larceny  of  the  property,  if  you 
find  from  the  eyidence,  beyond  a  reasonable  doubt,  that  the  prop- 
erty was  in  fact  stolen  by  them,  or  either  of  them.** 

§  3317.     Proof  of  ownership  as  alleged  in  indictment 

§  3317(1).    California 

You  are  instructed  that  a  person  who  takes  in  cattle  to  pasture 
for  compensation,  and  who  has  the  care  and  possession  of  such 
cattle,  has  a  lien  thereon  for  his  compensation  for  pasturing  the 
same,  and  is  a  special  owner  thereof,  and  may  be  deemed  to  be  the 
owner  thereof  within  the  law  of  larceny,  and  an  information  charg- 
ing the  larceny  of  such  cattle  may  properly  allege  that  he  is  the 
owner  thereof.** 

§  3317(2).    Delaware 

You  are  instructed'  that  the  indictment  in  this  case  charges  that 

the  corn  alleged  to  have  been  stolen  was  the  property  of  — . ,  but 

it  is  not  essential  that  the  state  should  have  proved  that  he  was  the 
sole  or  actual  owner.  It  is  sufficient  if  it  is  shown  to  your  satisfac- 
tion that had  the  lawful  possession  of  the  corn  at  the  time 

it  was  stolen.* 

§  3317(3).    Massachusetts 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
said  company  was  employed  to  take  the  money  mentioned  in  the 

evidence  to  and  that  it  was  incorporated,  under  the  law 

of ,  as  the  Company,  and  attempted  to  do  business 

here  under  its  organization,  and  received  this  money  and  under- 

»8  Blohr  V.  Territory,  78  P.  565,  14  i  State  v.  Robinson  (Gen.  Sess.)  lOS 

Okl.  477.  A.  657,  7  Boycie,  106. 

8  9  People  V.  Cain,  93  P.  1037,  7  Cal. 
App.  163. 
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took  to  deliver  it  through  this  boy,  as  its  agent,  then  it  might  be 
considered  as  having  special  ownership  in  this  property,  which 
would  be  sufficient  under  this  indictment.* 

§  3317(4).    Oklahoma 

You  are  instructed  that  the  indictment  in  this-  case  charges  the 
property  which  is  alleged  to  have  been  stolen  as  belonging  to  H, 
and  W.  If  you  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  offense  is  described  with  sufhcient  certainty  in  other  re- 
spects to  identify  the  act  of  larceny,  but  find  that  the  property 
taken  all  belonged  to  H.  individually,  or  that  some  of  the  property 
belonged  to  W.  individually,  or  that  some  of  the  property  belong- 
ed to  H.  individually  and  some  of  it  to  W.  jointly,  then  the' variance 
between  the  allegation  in  the  indictment  as  to  the  ownership  of 
the  property  alleged  to  have  been  stolen  and  the  ownership  as 
shown  by  the  evidence  is  not  material.* 

§  3317(5).     Oregon 

The  court  instructs  the  jury  that  evidence  has  been  introduced 
calculated  to  show  a  sale  claimed  to  have  been  made  by  one  G. 
of  what  has  been  referred  to  as  the  — — — ■  cattle,  to  D.  at  some 
time  prior  to  the  time  of  the  alleged  larceny,  and  on  this  feature 
you  are  instructed'  that  if  you  believe  from  the  evidence  that  a  con- 
tract of  sale  of  cattle  owned  by  G.  was  entered  into  for  the 
sale  to  D.  of  her  cattle,  and  that  said  G.  was  then  the  owner  there- 
of, including  the  steer  in  question,  and  that  in  and  by  sttch  con- 
tract the  parties  thereto  agreed  and  intended  that  said  G.  then 
sold  and  permanently  relinquished  and  gave  to  said  D.  the  right 
to  take  possession  of  said  steer  as  owner  thereof  on  the  range  or 
wherever  found,  and  that  such  sale  was  made  upon  an  agreed  pur- 
chase price  for  said  animal,  then  if  you  fiiid  from  the  evidence ,  that 
such  we.re  the  facts  as  to  the  intention  and  transaction  of  said  par- 
ties, the  same  would  constitute  constructive  delivery  of  possession 
of  such  steer,  and  said  D.  would,  under  such  state  of  facts  as'  far 
as  pertains  to  this  case,  become  the  owner  regardless  of  whether 
the  purchase  price  of  said  steer  has  been  paid  or  not;  but,  if  D.'s 
right  to  permanent  possession  or  ownership  was  dependent  upon 
payment  of  the  price  before  such  right  should  exist,  then  there 
would  be  a  failure  of  proof  of  the  allegation  of  ownership  in  which 
event  it  would  be'  your  duty  to  acquit.* 

2  Commonwealth  v.  Whitman,  121  *  State  v.  Childei-s,  142  P.  333,  71 
Mass.  361.                                                      Or.  340. 

3  Flohr  V.  Territory,  78  P.  565,  14 
Okl.  477. 
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§  3317(6).    Texas 

Ygu  are. instructed  that,  if  you  shall  believe  the  hog  the  defend- 
ants are  charged  with  taking  was 's  and  not  the  property  of 

D.,  as  alleged  in  the  indictment,  or  if  the  evidence  raises  in  your 
mind  a  reasonable  doubt  as  to  whether  said  hog  was  the  property 

of —  or  of ,  you  will  give  the  defendants  the  benefit  of 

the  doubt,  and  will  acquit  them.® 

§  3318.     Jurisdiction  of  offense 

■  You  are  instructed  that,  if  tlje  animal,  killed  in  ■. county, 

which  is  not  within  the  jurisdiction  of  this  court,  was^one  of 
's,  and  was  brought  into  this  colinty,  the  jury  cannot  convict  de- 
fendant for  that  offense,  although  they  might  believe  he  was  con- 
nected with  the  taking  thereof ;,, and,  if  the  jury  have  a  reasonable 
doubt  as  to  whose  animal  was  killed  in  this  county,  they  must 
acquit   defendant.® 

You  are  instructed  that,  if  ypu  believe  from  the  evidence  that 
the  animal  killed  in  this  county^  was  R.'s,  the  alleged  accomplice 
of  defendant,  or  he  believed  it^  was,  you  must  acquit  defendant; 
or,  if  you  have  a  reasonable  doubt  as  to  this,  you  must  acquit,  al- 
•  though  you  may  believe  that  the  one;  in  A.  county  was  not  R.'s, 
and  defendant  helped  R.  to  take; it  fraudulently.' 

§  3319.     Presumptions  and  burden  of  proof 

You  are  instructed  that  in  this  case,  the  state  charges,  and  has 

produced  evidence  to  prove,  that  the  defendant  on  the day 

of  last  took  the  property  in  question  from  Com- 
pany without  their  consent,  intending  to  convert  it  to  his  own  use. 
The  defendant  does  not  deny  that  he  took  the  property  without 
the  consent  of  thf  owners  thereof,  but  claims  that  he  took  it  in 
the  way  of  a  joke,  intending  to  return  it.  If  you  believe  from 
the  evidence  beyond  a  reasonable  doubt — as  you  must  because  it 
is  admitted — that  the  defendant  took  the  rings  without  the  con- 
sent of  the  owners,  then  the  law  presumes  that  he  took  them  with 
the  intention  of  converting  them  to  his  own  use,  and  the  burden 
is  upon  defendant  to  satisfy  you  that  he  took  them  for  another 
purpose,  that  is,  for  a  lawful  purpose,  and  not  for  an  unlawful 
purpose.* 

§  3320.     Matters  considered  in  passing  on  question  of  guilt  or 
innocence 

The  jury  are  instructed  that,  if  the  evidence  satisfies  you  that 
said  goods  were  stolen,  then,  in  passing  upon  the  question  of  the 

6  Wright  V.  State,  48  S.  W.  191,  40  t  Steed  v.  State,  67  S.  W.  328,  4.3 

Tex.  Cr.  App.  45.  Tex.  Cr.  R.  567. 

«  Steed  V.   State,  67  S.  W.  328,  43  e  state  v.  Von  Buren  (Del.)  102  A. 

Tex.  Cr.  App.  567.  981,  7  Boyce,  79. 
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defendant's  guilt  or  innocence,  you  should  consider  the  evidence  as 
to  the  goods  having  been  found  in  the  possession  of  the  defend- 
ant, as  well  as  the  evidence  as  to  defendant's  opportunity  or  want 
of  opportunity  to  commit  the  larceny,  his  conduct  at  or  about 
the  time  of  the  larceny,  -and  prior  and  subsequent  thereto,  and 
what,  if  anything,  he  may  have  said  respecting  the  larceny,  as  well 
as  all  the  attending  circumstances,  as  shown  by  the  evidence  ad- 
.mitted  in  the  case.* 

§  3321.     Effect  of  possession  of  stdeti  goods  as  evidence  of  guilt 

Presumption  raised  by, possession  of  goods  taken  from  burglarized  premises, 
see  ante,  §  1351. 

i  3321(1).    California 

You  are  instructed  that  the  evidence  of  the  recently  unexplained 
possession  of  stolen  property,  standing  alone,  is  not  sufficient  to 
justify  a  verdict  of  guilty,  even  in  a  case  of  larceny.  In  cases  of 
larceny  the  mere  unexplained  possession  of  stolen  property  is  not 
alone  sufficient  to  warrant  a  cotiviction,  but  it  is  a  circumstance 
tending  to  show  guilt,  that  can  be  taken  into  consideration  in  de- 
termining the  guilt  of  the  accused  person;  and  such  unexplained 
possession  and  other  evidence  tending  to  show  guilt  justifies  the 
jury  in  arriving  at  a, verdict  of  guilty,  if  the  same,  taken  as  a  whole, 
satisfy  the  minds  of  the  jury  beyond  a  reasonable  doubt  and  to  a 
moral  certainty  that  the  person  accused  is  guilty  of  the  larceny.** 

You  are  instructed  that  possession  of  property  recently  stolen 
puts  upon  the  possessor  the  burden  of  explaining  such  possession, 
and,  if  this  explanation  fails  to  show  that  the  property  was  honestly 
obtained,  this  may  be  considered  by  the  jury  as  a  circumstance 
tending  to  show  his  guilt.** 

You  are  instructed  that  the  mere  possession  of  stolen  property, 
unexplained  by  the  defendant,  however  soon  after  the  taking,  is 
not  sufficient  to  justify  a  conviction.  It  is  a  circumstance,  which, 
taken  in  connection  with  other  testimony,  is  to  determine  the 
question  of  guilt.  Yet,  if  you  believe  from  the  evidence,  that  the 
■defendant  was  found  in  the  possession  of  the  property  described 
in  the  information,  this  is  a  circumstance  tending  in  some  degree 
to  show  guilt,  but  not  sufficient,  standing  alone  and  unsupported 
by  other  evidence,  to  warrant  you  in  finding  him  guilty.  There 
must  be,  in  addition  to  proof  of  possession  of  stolen  property, 
proof  of  corroborating  circumstances  tending  of  themselves  to  es- 
tablish guilt.  These  corroborating  circumstances  may  consist  of 
acts  or  conduct  or  declarations  of  the  defendant,  or  any  other  cir- 

0  McLain  v.  State,  24  N.  W.  720,  18  "  People  v.  Matezuski,  105  P.  425, 

Neb.  154.  11  Cal.  App.  465. 

10  People  V.  Miller  (App.)  188  P.  52. 
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cumstances  tending  to  show  the  guilt  of  the  accused.  If  the  jury 
believe  the  property  was  stolen,  and  was  seen  in  the  possession  of 
defendant  shortly  after  being  stolen,  the  failure  of  the  defendant 
to  account  for  such  possession,  or  to  show  that  such  possession  was 
honestly  obtained,  is  a  circumstance  tending  to  show  his  guilt,  and 
the  accused  is  bound  to  explain  the  possession  in  order  to  remove 
the  effect  of  the  possession  as  a  circumstance  to  be  considered  in 
connection  with  other  suspicious  facts,  if  the  evidence  discloses 
any  such.^* 

The  jury  are  instructed  that  the  possession  of  stolen  property  in 
a  case  of  larceny  is  a  circumstance  tending  to  prove  guilt  only 
where  it  appears  that  the  defendant  acquired  the  possession  by  his 
own  act  or  with  his  concurrence  or  knowledge.  The  possession 
must  be  personal  and  exclusive,  or  it  must  be  the  possession  of 
some  person  or  persons  by  the  consent  and  will  of  the  accused, 
and  in  either  case  the  possession  must  involve  a  distinct  and  con- 
scious assertion  of  possession  by  the  accused.^* 

§  3321(2).    Delaware 

You  are  instructed  that,  where  personal  property  that  has  been 
recently  stolen  is  found  in  the  possession  of  a  person,  that  person 
is  presumed  to  be  the  thief,  and  guilty  of  the  larceny,  unless  he 
makes"  a  satisfactory  explanation  of  such  possession,  and  convinces 
the  jury  that  it  is  a  lawful  one.^* 

§  3321(3).    Georgia 

The  jury  are  instructed  that  the  possession  of  stolen  property 
within  a  short  time  after  it  is  stolen,  if  that  possession  is  unac- 
counted for  and  unexplained,  affords  a  presumption  of  guilt;  but 
this  presumption  is  not  one  of  law,  and  does  not  require  a  verdict 
of  guilty,  even  though  shown,  and  the  jury  will  still  acquit,  if 
there  be  a  reasonable  doubt  of  defendant's  guilt.^® 

You  are  instructed  that,  among  the  other  circumstances  which 
the  state  claims  that  it  has  proved  in  this  case,  it  contends  that 
this  defendant  was  found  in  the  possession  of  the  hide  and  horns 
of  the  animal  alleged  to  have'  been  stolen,  and  they  have  introduced 
in  evidence  what  they  contend  is  the  hide  and  horns  of  the  cow  al- 
leged to  have  been  stolen.  The  court  charges  you  in  reference  to 
them  that  recent  possession  of  a  thing  stolen  may  be  considered 
by  you  along  with  other  evidence  in  the  case;  but,  before  you 
would  be  authorized  to  consider  such  recent  possession  as  an  in- 

12  People  V.  Horton,  93  P.  382,  7  ■  i*  State  v.  Robinson  (Gen.  Sess.) 
Cal.  App.  34.  103  A.  657,  7  Boyce,  106. 

13  People  V.  Warren,  63  P.  86,  130  "Latty  v.  State,  91  S.  E.  942.  19 
Cal.  688.  Ga.  App.  621. 
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culpating  circumstance,  against  the  defendant,  it  would  be  neces- 
sary for  you  to  find  that  the  thing  alleged  to  have  been  stolen 
was  stolen,  and  that  it  was  so  recently  in  his  possession  immediate- 
ly after  the  theft  was  alleged  to  have  been  committed,  and  was  in 
his  possession  with  his  knowledge  and  consent.^* 

§  3321(4).    Illinois 

The  jury  are  instructed  that  the  recent  and  unexplained  pos- 
session of  stolen  property  by  the  defendant,  ii  the  evidence  so 
shows,  tends  to  establish  his  guilt,  and  is  sufhcient,  of  itself,  to 
authorize  a  conviction  unless  the  inference  of  guilt  thereby  raised 
is  overcome  by  other  facts  and  circumstances  in  evidence,  so  as 
to  raise  in  the  minds  of  the  jury  a  reasonable  doubt  of  such  guilt." 

The  court  instructs  the  jury  that  the  possession  of  stolen  prop- 
erty soon  after  the  commission  of  the  theft  is  prima  facie  evi- 
dence that  the  person  in  whose  possession  it  is  found  is  guilty  of 
the  wrongful  taking,  and  is  sufficient  to  warrant  a  conviction,  un- 
less the  other  evidence  in  the  case  or  the  surrounding  circumstances 
are  such  as  to  raise  a  reasonable  doubt  of  such  guilt.^* 

The  jury  are  instructed,  as  a  matter  of  law,  that  possession  of 
stolen  property,  immediately  after  the  theft,  is  sufficierit  to  warrant 
a  conviction,  unless  attending  circumstances  or  other  evidence  so 
far  overcomes  the  presumption  thus  raised  as  to  create  a  reason- 
able doubt  of  prisoner's  guilt,  when  an  acquittal  should  follow.** 

§  3321(5).     Iowa 

The'  jtiry  are  instructed  that,  where  the  possession  of  recently 
stolen  property  is  unexplained,  the  presumption  arise?  that  the 
person  in  possession  thereof  is  the  person  who  committed  the 
theft,  and,  in  the  absence  of  any  explanation,  the  fact  of  such  pos- 
session is  sufficient  to  warrant  a  conviction,  unless  the  evidence 
and  cii-cumstances  disclosing  such  possession  and  the  nature  of 
it  are  such  as  to  leave  in  the  mind  a  reasonable  doubt  whether 
such  person  may  not  have  come  honestly  into  the  possession  of 
such  property.^" 

The  jury  are  instructed  that  such  possession  is  presumptive  evi- 
dence that  the  person  in  whose  possession  the  property  is  found  is 
the  persop  who  stole  the  property,  unless  the  facts  and  circum- 
stances given  in  evidence  raise  a  reasonable  doubt  as  to  whether 
defendant  came  into  such  possession  otherwise  than  by  said  lar- 
ceny.'*- 

18  Turner  v.  State,  36  S.  E.  686,  111  lo  Salilinger  v.  People;  102  111.  241. 

C*a.  217.  20  state  v.  Hay  ward,  133  N.  W.  667, 

ir  People  v.  Surace,  129  N.  E.  504,  153  Iowa,  265. 

295  111.  604.  21  state  v.  Kimes,  132  N.  W.  180, 

18  Smith  V.  People,  103  111.  82  152  Iowa,  240. 
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The  court  instructs  the  jury  that  the  possession  of  stolen  prop- 
erty soon  after  the  commission  of  the  theft  is  prima  facie  evidence 
that  the  person  in  whose  possession  it  is  found  is  guilty  of  the 
wrongful  taking,  and  is  sufficient  to  warrant  a  conviction,  unless 
the  other  evidence  in  the  case  or  the  surrounding  circumstances  are 
such  as  to  raise  a  reasonable  doubt  of  such  guilt.  If  there  is  a  rea- 
sonable doubt,  you  must  acquit.^* 

You  are  instructed  that  it  is  a  rule  of  law  that  when  property 
has  been  recently  stolen,  and  is  shortly  thereafter  found  in  the  ex- 
clusive possession  of  a  party,  such  fact  is  prima  facie  evidence  of 
the  guilt  of  such  party  so  found  in  possession,  of  the  felonious  tak- 
ing of  said  property,  unless  to  the  jury  such  possession  is  satisfac- 
torily explained.    If,  therefore,  you  find  from  the  evidence  herein 

that  the  steer  in  the  indictment  described  was  the  property  of 

— that  is,  was  stolen  from  him  on  or  about ,  in  this  county 

and  state — and  if,  further,  the  evidence  shows  that  the  defendant 
was  in  the  possession  of  said  steer,  in  this  county  and  state,  and  sold 
the  same  to  the  witness  M.  within  two  or  three  days  after  the  same 
was  stolen,  then  such  proof  would  warrant  you  in  finding  the  de- 
fendant guilty,  unless  the  testimony  has  to  you  satisfactorily  ex- 
plained that  possession.  But  before  presumption  of  defendant's 
guilt  would  arise,  and  before  you  would,  by  reason  of  such  posses- 
sion, be  warranted  in  finding  defendant  guilty,  you  must  be  satis- 
fied that  the  same  steer  that  defendant  sold  was,  when  sold,  the 

property  of ,  and  had  been,  within  a  short  time  prior  thereto, 

stolen  from  said .** 

§  3321(6).    Kansas 

You  are  instructed  that  the  possession  of  stolen  property  recently 
after  it  has  been  stolen  is  prima  facie  evidence  of  guilt,  and  throws 
upon  the  possessor  the  burden  of  explaining  his  possession  of  the 
said  stolen  property,  and  if  unexplained,  or  if  his  explanation  is  not 
satisfactory,  it  is  sufficient  of  itself  to  warrant  a  conviction.^* 

§  3321(7).     Michigan 

The  court  instructs  the  jury  that,  if  you  find  that  that  property 
at  any  time  was  in  defendant's  possession,  if  you  find  that  the 
property  was  in  the  trunk,  and  if  you  find  that  the  trunk  was  in  his 
possession,  and  if  you  find  that  he  took  that  trunk  down  and  put 

22  State  V.  McDermet,  115  N.  W.  court  refused  to  condemn  this  in- 
884,  138  Iowa,  86.  This  instruction  struction,  although  stating  that,  tech- 
is  proper  in  connection  with  other  in-  nically,  unexplained  possession  of 
structions  on  the  effect  of  explana-  stolen  property  does  not  make  a  pri- 
tion  of  possession.  ma  facie  case  of  guilt,  but  is  merely 

23  State  v.  Kelly,  11  N.  W.  635,  57'  an  evidential  fact,  to  be  submitted  to 
Iowa,  644.  the  jury  with  the  other  evidence  in 

2*  State  V.   White,   92   P.   829,   76      the  case. 
Kan.  654,  14  L.  R.  A.  (N.  S.)  550.    The 
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it  in  the  basement,  then  this  jproperty  was  in  his  possession.  Was 
it  stolen  property,  and  if  it  was  stolen  property,  how  long  was  that 

after  it  was  stolen,  if  it  was  stolen  at  all  from  the ?    Was  it 

soon  after  or  long  after  ?  I  think  the  only  testimony  upon  the  ques- 
tion is  that  it  was  there  in  the  store  in and  was  found  to  be 

missing  later.  Because  it  is  the  rule,  and  I  will  state  it  to  you  not 
from  memory,  that  if  one  is  found  in  possession  of  stolen  goods 
shortly  after  they  are  taken,  a  presumption  arises  that  the  party 
in  whose  possession  those  goods  ars  found  is  the  thief,  if  the  goods 
were  stolen ;  and  it  is  always  considered  as  a  circumstance  bearing 
upon  the  probability  of  respondent's  guilt  in  taking  them.  It  is  a 
circumstance  which  may,  if  unexplained,  raise  a  presumption  of 
guilt.  It  is  a  presumption,  however,  that  may  be  overcome  by  other 
evidence.  It  is  not  a  conclusive  presumption.  Possession  of  stolen 
property  within  a  short  time  after  it  is  alleged  to  have  been  stolen 
raises  a  presumption  of  guilt ;  but  it  is  not  a  conclusive  presump- 
tion, but  one  which  may  be  overcome  by  other  facts  and  circum- 
stances in  the  case,  and  which  you  may  believe  to  be  true.  And 
the  fuirther  away  from  the  time  the  goods  were  stolen  that  they 
are  found  in  the  possession  of  a  man  the  weaker  is  the  presump- 
tion as  to  his  guilt.  Now,  I  say,  if  you  find  that  these  goods  were 
in  the  possession  of  this  respondent  here,  has  he  explained  away 
that  presumption  satisfactorily  to  you?  If  you  find  that  these 
goods  were  in  his  possession  shortly  after  they  were  stolen,  if  you 
find  they  were  stolen,  then  I  say  the  presumption  that  would  arise 
as  to  his  guilt,  if  any,  is  not  conclusive,  and  can  be  overcome ;  but  it 
is  the  duty  of  the  respondent  to  overcome  that.  But  in  the  end,  con- 
sidering all  of  the  testimony,  the  burden  is  upon  the  people  to  sat- 
isfy you  of  the  respondent's  guilt  beyond  a  reasonable  doubt.*® 

§3321(8).    Mississippi 

The  court  instructs  the  jury  that  possession  of  property  recently 
stolen  is  a  circumstance  of  guilt,  in  absence  of  some  reasonable  ex- 
planation of  such  possession."® 

§  3321(9).     IVIissouri 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  automobile  mentioned  in  the  indict- 
ment was  stolen  from  • ,  and  that  soon  thereafter  said  auto- 
mobile was  in  the  exclusive  possession  of  defendant,  then  and  in 
that  event  the  defendant  is  presumed  to  be  the  thief,  and  the  bur- 
den is  on  him  to  rebut  or  overcome  such  presumption  to  your  sat- 
isfaction, but  not  beyond  a  reasonable  doubt;  and,  unless  such 
presumption  is  overcome  to  your  reasonable  satisfaction  by  evi- 

2  5  People  V.  May,  165  N.  W.    832,  2  8  Murray  v.  State,  36  So.  541, 

199  Mich.  574. 


3653  LARCENY  §  3321(12) 

dence  in  the  case  explaining  such  possession  (if  you  find  and  be- 
live  from  the  evidence  that  he  had  the  possession)  in  a  manner 
consistent  with  his  innocence,  you  should  find  the  defendant  guilty 
of  the  offense  of  grand  larceny.*' 

The  court  instructs  the  jury  that,  if  the  jury  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  goslings  of  the  prose- 
cuting witness,  described  in  instruction  No.  ,  were  stolen, 

taken,  and  carried  away  from  the  premises  upon  which  the  dwelling 
house  of  said  prosecuting  witness   and  her  husband  was,  situated, 

in  county,  ,  on  or  about  the  day  of  , 

in  the  nighttime,  and  that  on  or  about  the  day  of  

thereafter  said  goslings  were  found  in  the  exclusive  possession  of 
defendant,  or  of  defendant  and  his  wife,  on  defendant's  premises, 
then  and  in  that  event  the  person  or  persons  in  whose  possession 
said  goslings  were  so  found  are  presumed  to  have  stolen  them,  and 
the  burden  is  on  the  defendant  to  rebut  or  overcome  such  presump- 
tion to  your  satisfaction,  but  not  beyond  a  reasonable  doubt.  And 
unless  such  presumption  is  6vercome  to  your  reasonable  satisfac- 
tion by  evidence  explaining  such  possession  in  a  manner  consistent 
with  defendant's  innocence,  you  should  find  the  defendant  guilty.^* 

§  3321(10).    Nebraska 

The  jury  are  instructed  that  the  possession  of  stolen  property, 
recently  after  the  larceny  thereof,  when  unexplained,  may  be  suffi- 
cient to  warrant  the  jury,  in  inferring  the  guilt  of  the  party  in 
whose  possession  it  is  found.  Whether  such  inference  should  be 
drawn  is  a  fact  exclusively  for  the  jury.*' 

§  3321(11).    New  Mexico 

You  are  instructed  that  the  possession  of  recently  stolen  prop- 
erty, if  unexplained,  is  a  circumstance  to  be  taken  into  considera- 
tion by  the  jury  the  same  as  any  other  fact  or  circumstance  in  the 
case,  and  given  such  weight  as  the  jury  may  deem  it  entitled  to; 
and,  if  in  this  case  you  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendants,  or  some  of  them,  were  in  posses- 
sion of  the  property  stolen,  if  it  was  stolen,  then  you  may  take 
that  fact  or  circumstance  into  consideration,  and  give  it  such  weight 
as  in  your  mind  it  is  entitled  to.*" 

§  3321(12).    Oklahoma 

You  are  instructed  that,  when  the  fact  of  the  theft  has  been 
shown,  and  the  question  is  whether  or  not  the  defendant  commit- 
ted it,  his  possession  of  the  stolen  property  at  a  time  not  too  long 

27  State  V.  Weiss,  219  S.  W.  368.  2  9  Palmer  v.  State,   97  N.  W.  235, 

28  State  V.  Baker,  175  S.  W.  64,  264       70  Neb.  136. 

Mo.  339.  3  0  Territory  v.  Caldwell,  98  P.  167, 

14  N.  M.  535. 
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after  the  stealing  is  a  circumstance  for  the  jury  to  consider  and 
weigh  in  connection  with  all  the  other  evidence,  acts,  and  circum- 
stances in  the  case.  Its  significance  will  vary  with  its  special  factSy 
and  with  the  other  facts  of  the  case,  among  which  are  the  near- 
ness or  remoteness  of  the  proved  possession  of  the  larceny,  the 
nature  of  the  property,  as  passing  readily  from  hand  to  hand,  or 
not,  together  with  such  other  facts  and  circumstances  as  would 
reasonably  influence  the  opinion  of  the  jurors  as  to  the  guilt  or  in- 
nocence of  the  defendant.*''- 

§  3321  ((3).    South  Carolina 

You  are  instructed  that  there  is  one  other  phase  of  the  law,  which 
is  this :  That,  when  property  is  found  traced  to  the  possession  of 
a  man  recently  after  a  theft  has  been  committed,  then  the  burden 
of  the  proof  is  upon  that  man  to  account  for  how  he  got  posses- 
sion of  the  property  or  how  he  got  it  under  his  control  and  into  his 
possession;  and  if  he  refuses  to  give  an  account,  or  gives  an  un- 
true account,  of  the  way  in  which  he  got  control  or  possession  of 
the  property,  then,  in  law,  the  presumption  is  that  he  is  the  thief, 
and  it  would  warrant  a  conviction  of  larceny  if  that  fact  was  proved. 
Now,  the  possession  of  stolen  goods,  and  requiring  a  m.an  to  account 
soon  after  the  loss  of  those  goods,  is  reasonable.  If  a  man  is  in 
possession  of  stolen  goods  recently  after  having  been  stolen,  and 
he  is  called  upon  to  account  for  it,  if  he  came  by  them  honestly 
he  can  tell  very  easily  where  he  got  them,  and  how  he  got  them, 
and  explain  it,  and  the  possession  would  be  no  evidence  of  his 
guilt.  But  if  he  could  not  give  an  account,  and  refuses  to  give  an 
account,  or  gives  an  account  which,  under  the  evidence  in  the  case, 
you  really  believe  to  be  untrue,  then  in  such  a  case  the  possession 
of  the  stolen  goods  would  raise  an  inference  that  he  stole  them,  and 
the  jury  would  be  warranted  in  convicting  upon  such  testimony.*^ 

§  3321(14).    South  Dakota 

I  charge  you,  gentlemen,  that  possession  of  stolen  property  im- 
mediately after  the  larceny  is  a  circumstance  of  guilt  which  the 
jury  would  have  a  right  to  consider  with  all  other  evidence  in  the 
case,  and  the  weight,  if  any,  that  should  be  given  to  such  a  cir- 
cumstance would  be  a  question  solely  for  the  jury,  and  in  arriv- 
ing.at  and  determining  what  weight  you  would  give  to  such  cir- 
cumstance, if  you  find  he  was  in  possession  of  stolen  property,  you 
would  have  a  right  to  take  into  consideration  the  lapse  of  time  that 
intervened  between  the  theft  and  the  time  at  which  the  defendant 
was  found  in  possession,  the  character  of  the  property,  etc.    As  I 

SI  Cox  V.  State,  175  P.  264,  15  Okl.  3=  State  v.  Garvin,  26  S.  B.  570,  4S 

Or.  133.  S.  O.  25S. 
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say,  gentlemen,  the  weight  to  that  circumstance,  as  well  as  any, 
other  circumstance,  is  a  question  solely  for  the  jury.**    ;, 

§  3321(15).    Texas  < 

You  are  instructed  that,  to  warrant  ah  inference  of  guilt  from, 
the  circumstance  of  .possession  of  recently  stolen  property  (if  such- 
property  was  stolen),  such  possession  must  be  personal  and  ex- 
clusive, unexplained,  and  must  involve  a  distinct  and  conscious  as- 
sertion of  property  by  the  defendant.** 

§  3321(16).    Wyoming 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  property  described  in  the  in- 
formation was  stolen,  and  that  the  defendant  was  found  in  the  pos- 
session of  the  property  soon  after  it  was  stolen,  then  such  posses- 
sion, if  unexplained,  is  a  circumstance  which  you  may  consider, 
along  with  all  the  other  facts  and  circumstances  in  the  case,  in  ar- 
riving at  the  guilt  or  innocence  of  the  defendant.*^ 

§  3322.     Same — Larceny  of  animals  running  on  range 
You  are  instructed  that,  if  you  find  from  the  evidence  that  ■ 


was  the  owner  of  the  gelding  described  in  the  information,  and  that 
said  gelding  was  permitted  to  run  on  the  range,  proof  of  the  fur-' 
ther  fact  that  said  gelding  was  shortly  thereafter  in  the  possession 
of  the  defendant  is  sufficient  to  put  upon  defendant  the  burden  of 
explaining  such  possession.  The  presumption,  if  any,  arising  from 
such  fact  of  possession  of  range  stock,  if  you  find  such  fact  from 
the  evidence,  is  one  of  fact  only,  and  is  rebuttable,  and  such  pre- 
sumption is  overcome  whenever  a  reasonable  explanation  is  made 
or  arises  from  the  evidence ;  that  is,  if  an  explanation  which  you  deem 
reasonable,  considering  all  the  facts  and  circumstances  of  the  case, 
is  given,  and  is  not  shown  to  be  untrue.*® 

§  3323.     Same— Possession  by  butcher  of  carcass  of  stolen  cow 
The  court  instructs  the  jury  that  if  you  believe  from  the  evidence, 

beyond  a  reasonable  doubt,  that  the  prosecuting  witness, , 

had  in  his  possession  the  cow  mentioned  in  the  indictment,  and  that 
the  same  was  .stolen  from  him  in  the  manner  and  form  charged  in 
the  indictment,  and  that  the  defendcnt  had  an  opportunity  to  steal 
the  same  at  and  about  the  time  it  is  alleged  to  have  been  stolen, 
and  that  shortly  thereafter  the  defendant  received  the  carcass  of 
a  beef  at  his  butcher  shop,  and  then  and  there  placed  the  same,  not 

33  State  V.  GufCey,   163  N.  W.  679,  3«  State  v.  Eubank,  74  P.  378,  33 
39  S.  D.  84.       ,  Wash.  293.    The  rule  as  to  effect  of 

34  Sisk  V.  State  (Cr.  App.)  42  S.  W.  possession,  stated    in  the  above  in- 
985.                                                       ,  .struction,  is  based  upon  a  statute  re- 

3  5  Younger  v.  State,  73  P.  551,  12      lating  to  the  theft  of  animals  run- 
Wyo.  24.  uing  on  range. 
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upon  the  cooling  rack,  but  in  the  cooler,  out  of  view,  then  this  is  a 
circumstance  which  may  be  taken  into  consideration  by  the  jury, 
in  connection  with  all  the  other  evidence  in  the  case,  in  determin- 
ing the  guilt  or  innocence  of  the  defendant,  unless  the  defendant 
has  given  a  satisfactory  account  of  how  he  obtained  the  property 

which  he  received  on  .     The  defendant  cannot  be  found 

guilty  unless  the  jury  find,  upon  a  full  consideration  of  all  the  evi- 
dence, that  he  is  guilty  as  charged  in  the  indictment,  beyond  a  rea- 
sonable doubt.*' 

You  are  further  instructed  that  the  laws  of  the  state  of 

require  every  butcher  in  this  state  to  keep  a  record  of  the 
marks,  brands,  and  color  of  any  stock  butchered  by  him,  and  that 
every  butcher  is  required  to  keep  all  hides,  together  with  the  horns 

and  ears,  complete,  for  at  least days  from  the  time  of  the 

butchering  of  stock  during  the  month  of .** 

§  3324.     Same — Sufficiency  of  explanation  of  possession 
§  3324(1).     Alabama 

The  court  charges  the  jury,  while  the  law  is  that  the  recent  pos- 
session of  stolen  goods,  if  unexplained,  may  justify  a  conviction,  yet 
if  defendant  has  explained  his  possession  of  the  goods  to  the  rea- 
sonable satisfaction  of  the  jury,  and  if,  upon  a  fair  consideration 
of  all  the  evidence,  the  jury  have  a  reasonable  doubt,  growing  out 
of  any  part  of  the  evidence,  as  to  defendant's  guilt,  the  jury  must 
acquit  him.**  ' 

§  3324(2).    Georgia 

I  charge  you,  where  a  larceny  is  shown  to  have  been  committed, 
that  is  to  say,  where  the  principal  fact  that  a  larceny  has  been  com- 
mitted is  shown,  and  a  person  is  found  to  have  been  in  the  recent  pos- 
session of  the  goods  that  were  stolen,  that  possession  creates  a  pre- 
sumption of  fact  which  would  authorize  the  jury  to  convict,  if  the  pos- 
session is  not  satisfactorily  explained  to  the  jury.  It  is  not  a  pre- 
sumption of  law,  but  a  presumption  of  fact.  This  presumption  of 
fact  may  be  rebutted  by  any  explanation  which  may  be  presented  to 
the  jury  consistent  with  innocence  that  the  jury  may  believe.  Of 
course,  where  the  explanation  is  made  consistent  with  innocence 
and  the  jury  believes  it,  the  fact  that  a  person  is  in  possession  of  it 
raises  no  presumption  that  he  is  the  person  who  stole  the  property  al- 
leged to  have  been  stolen.  Now,  you  are  the  judges  of  the  fact  of 
the  recent  possession  and  of  the  explanation  of  that  possession ; 
that  is  a  question  for  you  to  determine,  and  the  truthfulness  of  the 
explanation  and  all  of  those  things  are  questions  for  you  to  deter- 

8  7  Kennon  v.  Territory,  50  P.  172,  s"  Hale  v.  State,    26  So.  236,  122 

5  Okl.  685.    •  Ala.  83. 

ss  Kennon  v.  Territory,  50  P.  172. 
5  Okl.  685. 
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mine.  If  you  believe,  from  the  evidence,  that  the  explanation  was 
consistent  with  innocence,  and  you  believe  that  explanation,  if  it 
is  satisfactory  to  you,  why  then  y9u  would  not  be  authorized  to 
find  a  verdict  of  guilty  in  the  case.  If  you  are  not  entirely  satis- 
fied as  to  the  explanation,  you  may  consider  that  explanation  along 
with  the  other  testimony  in  the  case  on  the  question  of  a  reasonable 
doubt.*" 

§  3324(3).     Iowa 

You  have  heard  the  testimony  of  the  defendant  in  explanation 
of  his  being  found  in  the  place  in  question  where  the  suit  case  was 
left,  and  you  are  instructed  that  it  is  not  necessary  for  the  defend- 
ant to  explain  to  your  satisfaction  his  possession  of  the  property, 
if  he  was  in  possession  of  it,  and  that  he  came  by  it  honestly.  If 
the  explanation  he  has  given  is  sufficient  to  cause  you  to  have  a 
reasonable  doubt  as  to  his  guilt,  and  if  under  all  the  evidence  in  this 
case  you  should  have  such  a  reasonable  doubt,  then  you  should 
acquit  the  defendant.*^ 

The  jury  are  instructed  that,  under  the  law,  the  unexplained 
possession  of  stolen  property  immediately  after  the  same  has  been 
stolen  creates  the  presumption  that  the  person  having  such  pos- 
session is  the  thief ;  but  this  presumption  is  one  Which  may  be  re- 
butted by  other  evidence  affording  an  explanation  of  such  posses- 
sion, or  raising  a  reasonable  doubt  as  to  the  guilt  of  the  party 
having  the  same.  And  if,  in  this  case,  the  jury  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  all  of  the  property  of  the 
said  prosecuting  witness,  described  in  the  indictment,  was,  during 
the  evening  or  night  of  the  day  named  in  the  indictment,  abstracted 
and  stolen  from  within  the  building  named  in  the  indictment,  by 
one  and  the  same  person,  and  that  on  the  next  day,  or  within  a  few 
hours  thereafter,  the  defendant  was  found  in  the  possession  of  the 
said  property,  or  a  considerable  part  of  the  same,  the  jury  would 
then  be  warranted  in  concluding  that  the  property  in  question  was 
stolen  by  the  defendant  from  the  said  building,  unless  the  explana- 
tion given  by  the  defendant  of  his  possession  of  the  property  found 
with  him,  either  alone  or  in  connection  with  the  other  facts  and 
circumstances  disclosed  by  the  evidence,  raises  in  your  minds  a 
reasonable  doubt  as  to  the  honesty  of  the  defendant's  possession 
of  the  said  property.  But  if  the  explanation  offered  by  the  de- 
fendant in  his  testimony,  or  the  facts  and  circumstances  proven  iij 
the  case,  create  in  the  minds  of  the  jury  a  reasonable  doubt  as  to 
the  guilty  possession  of  the  defendant,  you  should  acquit  him.** 

*o  Davis  V.  State,  100  S.  E.  50,  24  *=  State  v.  Wilson,  64  N.  W.  266,  95 

Ga.  App.  35.  Iowa,  341. 

*i  State  V.  McDermet,  Il5  N.  W. 
884,  138  Iowa,  86. 
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§  3324(4).    Texas  ^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
property  described  in  the  information  has  been  stolen  from  the 
prosecuting  witness,  and  that  recently  thereafter  the  defendant  was 
found  in  possession  of  the  same,  and  when  his  possession  was 
first  questioned  he  made  an  explanation  of  how  he  came  by  the 
same,  and  you  believe  that  such  explanation  is  reasonable  and 
probably  true,  and  accounted  for  the  defendant's  possession  in  a 
manner  consistent  with  his  innocence,  then  you,  will  consider  such 
explanation  as  true  and  acquit  the  defendant.  If,  on  the  contrary, 
you  believe  such  explanation  was  unrea'sonable,  and  did  not  ac- 
count for  the  defendant's  possession  in  a  manner  consistent  with 
his  innocence,  or  that  such  explanation  is  reasonable  and  is  con- 
sistent with  his  innocence,  but  that  the  state  has  shown  the  falsity 
of  the  same,  then  you  will  take  such  explanation  in  connection  with 
all  of  the  other  circumstances,  if  any,  in  evidence  before  you,  and 
if  you  believe  that  the  defendant  is  guilty  beyond  a  reasonable 
doubt  you  will  so  find ;   otherwise,  you  will  acquit  him.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  hogs  described  in  the  indictment  had  been  stolen  from  the 
prosecutor,  and  that  recently  thereafter  the  defendant  was  found 
in  possession  of  them,  and  when  his  possession  was  first  questioned 
he  made  an  explanation  of  how  he  came  by  them,  and  you  believe 
that  such  explanation  is  reasonable  and  probably  true,  and  account- 
ed for  defendant's  possession  in  a  manner  consistent  with  his  in- 
nocence, then  you  will  consider  such  explanation  as  true,  and  acquit 
the  defendant.  If,  on  the  contrary,  you  believe  such  explanation 
was  unreasonable,  and  did  not  account  for  defendant's  possession 
in  a  manner  consistent  with  his  innocence,  or  you  believe  that  same 
accounted  for  defendant's  possession  in  a  manner  consistent  with 
his  innocence,  but  the  state  has  shown  the  falsity  thereof,  then 
you  will  take  the  possession  of  defendant,  together  with  his  ex- 
planation, in  connection  with  all  the  other  facts  and  circumstances, 
if  any,  in  evidence,  and  if  you  believe  defendant  guilty  beyond  a 
reasonable  doubt  you  will  so  find;  otherwise  you  will  acquit  the 
defendant.** 

The  jury  are  instructed  that  if,  from  the  evidence,  you  believe 
that  the  defendant  was  found  in  possession  of  one  of  the  horses 
described  in  the  indictment  recently  after  the  alleged  taking,  and 
you  further  believe  that  he  acquired  said  horse  by  trading  for  him, 
or  if  you  have  a  reasonable  doubt  of  the  truth  of  such  explanation, 
then  you  will  acquit.*** 

■     isGili  V.  State,  208  S.  W.  926,  84  **  Wheeler  v.  State,  30  S.  W.  913, 

Tex.  Or.  E.  531;  Davis  v.  State,  140      34  Tex.  Or.  R.  350 
S.  W.  349,  63  Tex.  Cr.  R.  453.  «  Bazan  v.  State  (Cr.  App.)  24  S. 

W.  100. 
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§  3325.  Consideration  of  evidence  as  to  intoxication  of  defendant 
Evidence  has  been  offered  on  the  part  of  the  defendant  that  he. 
was  intoxicated.  It  is  not  shown  exactly  what  the  purpose  of  the. 
offer  was.  The  defendant  comes  on  the  witness  stand  and  swears 
that  he  did  not  take  this  property.  I  believe  that  is  his  evidence, 
and  I  do  not  know  but  what  he  stated  he  did  not  know  he  had  pos- 
session of  it.  Now,  gentlemen,  bearing  upon  that,  we  say  to  you 
that  drunkenness,  voluntary  drunkenness,  itself,  is  no  excuse  for 
crime,  because  a  man  has  no  right  to  put  himself  in  that  position;, 
but  nevertheless  the  law  is  that  a  man  may  become  so  intoxicated; 
and  so  drunken  that  he  would  be  incapable  of  forming  an  intent  to 
carry  out  the  particular  crime.  It  is  for  you  to  pass  upon  this,, 
with  all  the  other  evidence  in  the  case.  Where  the  existence  of  a, 
particular  specific  intent  is  necessary  to  constitute  a  given  act  and 
crime,  evidence  that  the  defendant  was  intoxicated  when  he  com- 
mitted the  alleged  criminal  act  is  relevant,  to  show  he  could  not 
have  entertained  the  intent.  Bear  in  mind  what  we  said  to  you  be-, 
fore,  in  the  definition  of  larceny,  that  the  taking  and  carrying, 
away  of  the  personal  property  of  another  must  be  felonious — in 
other  words,  with  the  mind  of  a  thief,  with  the  intent  to  convert  the 
goods  to  the  use  of  some  persons  other  than  the  owner.  If  from 
such  evidence  you  are  convinced  the  defendant  was  so  intoxicated 
as  to  be  unable  to  form  a  specific  intent,  you  ought  not  to  convict. 
The  specific  intent  to  deprive  the  owner  of  his  property,  as  well' 
as  the  taking  away  are  essential  ingredients  of  larceny.  If  the  evi- 
dence shows  the  defendant  was  too  drunk  to  entertain  that  intent 
at  the  time  of  the  alleged  commission  of  this  offense,  he  should  be 
acquitted.  Right  here  is  where  you  are  to  weigh  the  evidence  care- 
fully. You  are  to  consider  the  condition  of  the  defendant  at  the 
time  he  was  in  this  alleged  state  of  intoxication.  -  Did  he  know 
what  he  was  doing?  You  will  consider  his  testimony  as  given 
here  on  the  witness  stand  as  bearing  on  that,  his  details  of  what 
took  place  there  and  immediately  prior  to  that  time  and  while  he 
was  there,  of  his  coming  out  of  the  church  after  the  entertainment 
was  over,  and  the  taking  of  the  blankets  off  the  horses  and  throwing 
them  into  his  buggy.  A  defense  of  this  character  is  one  that  ought 
to  be  scrutinized  closely  and  carefully  by  the  jury;    you  should 

view  the  whole  evidence  in  relation  to  this  alleged  intoxication.** 

■  ■  c 
§  3326.     Limiting  effect  of  evidence 

In  this  case  the  state  has  introduced  evidence  that  other  cattle 

than  those  alleged  in  the  indictment  were  taken,  at  about  the  same 

time  and  place.    You  are  instructed  that  you  can  only  consider  such 

testimony  for  the  purpose  for  which  it  was  admitted;,  that  is,  to 

*»  Commonwealth  7.  Ault,  10  Pa.   Super.  Ct.  651. 
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establish  the  identity  in  developing  the  res  gestae  of  the  alleged 
offense,  or  to  prove  the  guilt  of  the  accused  by  circumstances  con- 
nected with  the  theft,  if  any,  or  to  show  the  intent  with  which  the 
defendant  acted  with  respect  to  the  property  for  the  theft  of  which 
he  is  now  on  trial,  and  you  will  consider  it  for  no  other  purpose, 
for  you  cannot  convict  the  defendant  for  the  theft  of  any  property 
other  than  that  named  in  the  indictment.*" 

§  3327.     Sufficiency  of  evidence 
§  3327(1).    United  States 

You  are  instructed  that  the  precise  time  of  the  commission  of  an 
offense  need  not  be  proven  as  laid  in  the  indictment;  and  if  you 
believe  that  the  defendant  did  steal,  take,  and  carry  away  from 
the  United  States  Mint  the.  money  described  in  the  indictment,  or 

any  part  thereof,  between and ,  and  that  such  money 

was  the  property  of  the  United  States,  it  will  be  your  duty  to  find 
the  defendant  guilty.  I  further  charge  you  that,  in  order  to  convict 
the  defendant,  it  is  not  necessary  that  you  should  find  that  the 
money  alleged  to  have  been  stolen,  or  any  part  of  it,  was  ever  seen 
in  his  possession.** 

§  3327(2).    California 

The  jury  are  instructed  that  you  cannot  convict  the  defendant, 
unless  you  believe  from  the  evidence  beyond  a  reasonable  doubt 

that  the  defendant  stole  the as  alleged  in  the  indictment,  or 

aided  and  abetted  therein.*® 

§  3327(3).     Colorado 

You  are  instructed  that  if,  by  any  testimony,  whether  that  in- 
troduced in  his  own  behalf  or  by  the  prosecution,  defendant  suc- 
ceeds in  raising  in  the  minds  of  the  jury  a  reasonable  doubt  as  to 
any  essential  element  in  the  case,  including  the  element  of  posses- 
sion of  stolen  property,  you  should  find  him  not  guilty.'"' 

§  3327(4).    Delaware 

You  have  heard  the  evidence.  If  you  are  satisfied  from  the  evi- 
dence beyond  a  reasonable  doubt  that  defendant  did  take  these 
goods  without  the  consent  of  the  owner  and  with  the  intention  of 
converting  the  same  to  his  own  use,  you  should  find  him  guilty. 
If  you  are  not  so  satisfied,  you  should  find  him  not  guilty."'- 

*'  Mueller  v.  State,  215  S.  W.  93,  »»  Brooke  v.  People,  48  P   502,  23 

85  Tex.  Or.  R.  346.  Colo.  375. 

48  Dimmick  v.  United  States  (C.  0.  oi  State  v.  Von  Bureii,  102  A.  981, 

A.  Cal.)  135  F.  257,  70  C.  C.  A.  141.  7  Boyce,  79. 

*»  People  T.  Ruiz,  77  P.  907,  144 
CaL  251. 
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I  3327(5).    Illinois  ^ 

The  court  instructs  the  jury  that,  although  they  may  believe 
from  the  evidence  that  the  wire  in  question  was  stolen  by  some 
party  or  parties,  the  burden  of  proof  is  on  the  prosecution  to  prove 
beyond  a  reasonable  doubt  that  the  wire,  in  the  condition  it  then 
was,  was  worth  more  than  $ in  cash.®* 

§  3328.     Effect  of  proof  of  receiving  or  buying  stolen  property 

The  jury  are  instructed  that  the  buying  or  receiving  of  stolen 
property  knowing  the  same  is  stolen  is  a  substantive  crime,  but 
the  person  who  is  charged  with  having  stolen  the  property  cannot 
be  convicted  by  evidence  showing  that  he  received  or  bought  the 
stolen  property.  So  that  in  this  case,  even  though  you  may  believe 
from  the  evidence  and  beyond  a  reasonable  doubt  that  the  defend- 
ant either  bought  or  received  the  steer  in  controversy  knowing  it 
to  have  been  stolen,  this  would  not  authorize  his  conviction  for  the 
■crime  of  which  he  stands  charged,  and  your  verdict  should  be  "Not 
guilty."  «» 

§  3329.     Sufficiency  of  evidence  of  possession 
i  3329(1).    Nortli  Carolina 

You  are  instructed  that  in  this  case  there  is  no  evidence  that  the 
lot  on  which  the  bag  of  money  is  said  to  have  been  found  was  at  any 
time  in  the  actual  or  constructive  possession  of  the  defendant,  and 
therefore,  if  the  jury  believe  that  the  money  so  found  was  the  prop- 
erty of ,  no  presumption  of  defendant's. guilt  is  raised  there- 
by, as  the  defendant  had  no  dominion  or  control  over  said  premises 
{and  the  alleged  finding  of  said  money  on  said  lot  is  not  a  circum- 
stance against  the  defendant  in  this  case)  .®* 

§  3329(2).     Utah 

The  court  instructs  the  jury  that  the  defendant  is  charged  with 
the  stealing  of  a  cow,  not  merely  the  hide.  So,  before  you  can  re- 
port a  verdict  of  guilty  in  this  case,  you  must  find  by  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  not  only  had  the  pos- 
session of  the  hide,  but  you  must  find  beyond  a  reasonable  doubt 
that  such  animal  was  in  the  possession  of  defendant  at  a  time  when 
it  had  been  stolen,  and  that  such  possession,  if  you  so  find,  has  not 
been  satisfactbrily  explained  by  the  defendant.^ 

I  charge  you,  gentlemen  of  the  jury,  that  the  mere  unsatisfactorily 
explained  possession  of  the  hide  of  the  cow  mentioned  in  the 
information,   if  you   find   that   the  defendant   has   failed   to   sat- 
es Bishop  V.  People,  62  N.  E.  785,  bs  State  v.  Bowen,  143  P.  134,  49 
194  111.  365.                                                 Utah,   130.    Proper,  when  aceompa- 

63  Roberts  v.  State,  70  P.  803,  11  nled  by  other  Instructions  as  to  felo^ 
Wyo.  66.  nious  taking. 

64  State  r.  Austin,  40  S.  E.  4,  129 
X  C.  534. 
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isfactorily  explaiii  his  possession,  is  not  sufficient  evidence ,  upon, 
which  to  find  a  verdict  of  larceny  against  the  defendant.  There 
must  be  other  and  independent  evidence  that  the  defendant  was  in 
the  possession  of  the  cow  in  question  before  you  will  be  warranted 
in  inferring  or  judging  that  the  defendant  was  ever  in  possession  of 
said  cow.®* 

§  3330.  ,  Sufficiency  of  evidence  of  asportation 

As  we  have  shown,  one  of  the  elements  of  the  crime  of  larceriy  is 
the  taking  and  carrying  away  of  the  alleged  stolen  property  by  the 
accused.  This  may  be  proved  by  direct  evidence  or  by  af  proper 
amount  of  circumstantial  evidence.  In  this  case"  the  state  has  shown 
the  asportation  by  some  one  of  the  property  mentioned  in  the  indict- 
ment. The  state  has  not  attempted  to  show  by  direct  evidence — 
that  is  by  eyewitnesses — that  the  accused  committed  the  crime 
charged,  but  relies  wholly  upon  circumstantia.1  evidence,  that  is, 
upon  a  chain  of  circUrtistanees  which  it  is  claimed  Establishes  the 
guilt  of  the  accused.®" 

§  3331.     Necessity  of  proving  identity  of  property  in  connection 

with  accused 
§  3331(1).    Illinois 

The  court  instructs  the  jury  that  one  of  the  material  questions 
in  this  case  is  whether  or  not  the  wire  in  question  is  the  identical 
wire  taken  from  the  electric  light  house,  and  the  burden  of  proof 
is  on  the  prosecution  to  prove  beyond  a  .reasonable  doubt  the 
identity  of  the  wire  as  coming  from  the  electric  light  house.®* 
§  3331(2).     Mississippi 

The  court  instructs  the  jury  that  when  the  state  undertakes  to 
prove  larceny  by  evidence  that  shows  the  recent  possession  of  the 
property,  or  the  asportation  thereof  only,  it  is  incumbent  upon 
the  state  to  prove  the  identity  of  the  prop'erty  in  connection  with 
the  accused,  beyond  every  reasonable  doubt,  or  they  must  acquit.®* 

§  3332.     Corroboration  of  accomplice 

The  jury  are  instructed  that  in  a  prosecution  for  the  larceny  of 
an  animal,  being  the  fiddle-back  steer  involved  in  this  trial,  an  ac- 
complice's testimony  is  not  corroborated  as  to  defendant's  connec- 
tion with  the  crime  by  his  having  stated  to  officers  the  place  near 
defendant's  home  or  abode  where  the  hide  and  brand  were  hidden; 
and  the  fact  that  such  hide  arid  brand  were  found,  as  stated  by  the 
accomplice, ,  unless  accompanied  by  other  independent  facts 

5«  State  V.  Bowen,i.l43  P.  134,  45           as  Bishop  v.  People,  62  N.  E    785, 

Utah,  130.  194  111.  365. 

0'  State  V.  White  (Del.)  97  A.  231,           ss  Knight  v.  State,    20  So.  860,  74 

6  Boyce,  86.  Miss.  140. 
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and  circumstances  in  addition  to  the  testimony  of  the  accomplice, 
,  is  no  corroboration  of  the  accomplice's  testimony.®' 

§  3?33.     Effect  of  reasonable  doubt  as  to  degree  of  offense 

The  jury  are  instructed  that,  if  you  have  a  reasonable  doubt  as  to 
whether  the  property  stolen,  mentioned  in  the  evidence,  was  of  the 

value  of  more  than dollars,  you  should  find  it  to  be  of  less 

value  than  ■ dollars." 

§  3334.     Conviction  of  lesser  offense  of  taking  without  felonious 
intent 

The  court  instructs  the  jury  that,  although  you  may  believe  from 
the  evidence  that  defendant  has  not  been  proved  guilty  of  horse 

stealing  under  instruction  No. ,  yet,  if  you  believe  from  the 

eviden.ce  bpyond  a  reasonable  do.ubt  that  at  the  time  and  place 
named  above  the  defendant,  by  himself  or  with  another,  did  un- 
lawfully take  the  horse  in  question  from  the  stable  of  Mrs. , 

without,  her  consent,  but  without  the  felonious  intent  then  and 
there  to  convert  the  same  to  his  own  use  and  to  permanently  de- 
prive the  said  Mrs. 'of  her  property  therein,  you  will  find  him 

not  guilty  of  horse  stealing  as  charged,  but  guilty  of  taking  with- 
out felonious  intent,  and  fix  his  punishment  at  a  fine  of  not  less 

than  $ nor  more  than  $ ;    and,  if  you  find  him  guilty 

under  this  instruction,  you  may  or  not  provide  that,  unless  the 
fine  be  paid  or  replevied,  he  shall  be  placed  at  hard  labor.** 

§  3335.  Drunkermess  of  accused  as  affecting  question  of  punish- 
ment 
You  are  instructed  that,  if  you  find  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  committed  the  offense  as 
charged,  then,  in  passing  upon  the  question  of  intent,  yoU  may,  in 
mitigation  of  the  penalty  affixed  to  the  offense,  take  into  considera- 
tion the  question  of  the  drunkenness  of  the  defendant.  If  you  be- 
lieve from  the  evidence  that  at  the  time  the  defendant  took  the 
money,  if  you  should  so  find,  he  was  so  drunk  as  to  be  temporarily 
insane,  then  you  may  take  this  into  consideration  in  assessing  the 
penalty  you  may  fix."* 

60  Smith   V.    State,   67   P.   977,    10  8  2  Ford  v.  Commonwealth,  193    S. 
Wyo.  157.  W.  1026,  175  Ky.  126. 

61  State   V.   Plathaway,  69   N.   W.  «3  Stoudenmire  v.  State,  125  S.  W. 
449,  100  Iowa,  225.  399,  58  Tex.  Cr.  K.  258. 
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CHAPTER  CLXXXVI 

LEWDNESS 

§  3336.    Elements  of  offense. 
8336(1),  Iowa. 
3336(2).  Missouri. 

3337.  Living  in  open  and  notorious  adultery. 

3338.  What' constitutes  cohabitation. 

3339.  Inducing  sexual  intercourse  by  representations  as  to  beneficial  effect 

on  health. 

3340.  Matters  considered  in  determining  question  of  guilt. 

§  3336.     Elements  of  offense  , 

§  3336(1).    Iowa 

The  court  instructs  the  jury  that  the  burden  of  the  offense  is  the 
open,  lewd,  lascivious  conduct  of  the  parties  living  together  as  htis- 
band  and  wife.  It  is  the  publicity  and  disgrace,  the  demoralizing 
and  debasing  influence,  that  the  law  is  designed  to  prevent.  If, 
therefore,  you  find  from  the  evidence  in  this  case  that  the  defendant 

and  lived  together  in  the  same  house  in  the  relation  of 

master  and  servant,  and  not  as  husband  and  wife,  and  that  they 
only  had  occasional  acts  of  sexual  intercourse,  and  these  in  a  secret 
manner,  such  facts  alone  would  not  be  sufficient  to  constitute  the 
crime  charged  against  defendant  in  this  case.^ 
§  3336(2).     Missouri 

The  court  instructs  the  jury  that,  if  it  finds  and  believes  from  the 
evidence  that  said  defendant,  at  the  time  and  place  detailed  in  the 
testimony  and  set  out  in  instruction  No.  — '■ ,  did  have  inter- 
course with  the  witness  ' ,  and  that  said  acts  occurred  in  such 

close  proximity  to  other  persons,  and  that  the  defendant  knew  it 
was  in  such  close  proximity  to  such  other  persons  that  they  could 
see  or  hear  and  know  of  such  intercourse  and  exposure  of  privates 
by  the  use  of  their  ordinary  senses  of  hearing  and  seeing,  and  that 
the  defendant  made  no  effort,  and  did  not  intend,  to  conceal  the 
fact  of  such  intercourse  from  the  knowledge  of  such  other  persons, 
then  it  would  be  warranted  in  finding  the  defendant  guilty  as 
charged." 

§  3337.     Living  in  open  and  notorious  adultery 

You  are  instructed  that  the  particular  statute  upon  which  the  in- 
formation is  based  is :  "Adultery  is  the  unlawful  voluntary  sexual 
intercourse  of  a  married  person  with  one  of  the  opposite  sex  •  and 
when  the  crime  is  between  persons,  only  one  of  whom  is  married 

1  State  V.   Kirkpatrlck,   19  N.  W.  2  State  v.    Pedigo,  176  S    W    556 

660,  63  Iowa,  554.  190  Mo.  App.  293. 
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both  are  guilty  of  adultery.  Prosecution  for  adultery  can  be  com- 
menced and  carried  on  against  either  of  the  parties  to  the  crime 
only  by  his  or  her  own  husband  or  wife,  as  the  case  may  be,  or  by 
the  husband  of  the  other  party  to  the  crime :  Provided,  that  any 
person  may  make  complaint  when  persons  are  living  together  in 
open  and  notorious  adultery."  The  jury  will  observe  that  under  the 
law  ordinary  adultery  is  simply  the  unlawful  intercourse  of  a  mar- 
ried person  with  one  of  the  opposite  sex  other  than  his  wife  or  her 
husband.  The  defendant,  however,  in  this  case  is  charged  with 
the  crime  of  unlawfully,  voluntarily,  and  feloniously  living  in  open  and 
notorious  adultery  with  a  woman  not  his  wife,  and  under  the  law 
the  burden  of  proof  is  upon  the  state  to  not  only  prove  the  defendr 
ant  committed  the  crime  of  adultery  with  the  person  named  as 
,  but  also  that  he  lived  with  her  in  open  and  notorious  adul- 
tery, to  warrarit  a  conviction.  If  adultery  is  not  open  and  notorious, 
it  is  not  a  crime  punishable  by  law,  unless  the  prosecution  is  com- 
menced and  carried  on  by  the  wife  or  husband  of  one  of  the  offend- 
ing parties.  Simply  having  occasional  illicit  intercourse  without  a 
public  or  notorious  living  together  is  not  sufficient  to  constitute 
the  offense  of  living  in  a  state  of  open  and  notorious  adultery.  The 
parties  must  reside  together  in  open  and  notorious  adultery,  as 
charged  against  the  defendant,  publicly  in  the  face  of  society  as 
if  the  conjugal  relation  existed  between  them,  and  their  illicit  inter- 
course must  be  habitual  to  constitute  the  crime  charged  against  the 
defendant.* 

§  3338.     What  constitutes  cohabitation 

You  are  instructed  that  a  "cohabitation,"  within  the  meaning  of 
the  statute  upon  which  this  indictment  is  based,  means  the  living 
together  of  a  man  and  woman  as  husband  and  wife;  the  living 
together  in  one  house;  a  boarding  or  tabling  together  at  a  fixed 
residence  or  abode,  followed  by  the  conduct  which  naturally  arises 
between  man  and  wife  by  reason  of  the  marriage  relation,  and  of 
course  implies  sexual  intercourse.* 

§  3339.  Inducing  sexual  intercourse  by  representations  as  to  ben- 
eficial effect  on  health 
You  are  instructed  that  the  statute  of  this  state  provides  a  punish- 
ment for  any  person  who  shall  undertake  to  medically  treat  any  fe- 
male person  and  while  so  treating  her  shall  represent  to  such  fe- 
male that  it  is,  or  will  be,  necessary  or  beneficial  to  her  health  that 
she  have  sexual  intercourse  with  a  man  and  shall  thereby  induce 

3  Spencer  v.  State,  169  P.  270,  14  *  State  v.  Naylor,  136  P.  889,  68 

Okl.  Or.  178,  L.  R.  A.  1918F,  592,  Or.  139. 
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her  to  have  carnal  sexual  intercourse  with  any  man,  or  if  any  man, 
not  being  the  husband  of  such  female,  shall  have  sexual  intercourse 
with  her  by  reason  of  such  representation,  the  person  or  persons  so 
offending  shall  be — and  so  forth.  And  this  information,  gentlemen 
of  the  jury,  is  drawn  under  this  section  of  the  statute.  That  is  the 
sole  issue,  gentlemen  of  the  jury,  in  this  case,  as  to  whether  the 
act  of  intercourse  was  induced  by  the  offer  of  medical  treatment  or 
as  a  process  of  treatment  for  the  health  of  the  complaining  witness, 
or  whether  it  was  done  by  the  consent  and  knowledge  of  the  com- 
plainant and  not  for  her  h_alth.  The  issue,  gentlemen  of  the  jury, 
here,  is  whether  the  act  of  intercourse  was  done  under  the  induce- 
ment of  the  defendant,  and  if  you  believe  it  was  done  under  the  in- 
ducement of  the  defendant  by  reason  of  offering  or  holdirig  out  to 
treat  the  complaining  witness  medically  for  bodily  ill,  and  that  she 
consented  to  the  act  of  intercourse  under  the  belief  that  it  was  for 
her  health,  then,  gentlemen  of  the  jury,  if  you  believe  that,  and  be- 
lieve it  beyond  a  reasonable  doubt,  it  is  your  duty  to  convict  this  de- 
fendant. If  you  believe,  however,  that  this  complaining  witness 
consented  to  it,  as  testified  to  by  defendant,  then  your  duty  is  to 
acquit  this  defendant.® 

§  3340.     Matters  considered  in  determining  question  of  guilt 

You  are  instructed  thatjfe6e  crime  charged  may  be  shown  by  cir- 
cumstances in  connection  with  the  other  evidence  in  the  case,  if 
such  circumstances  are  sufficient,  in  connection  with  such  other  evi- 
dence, to  satisfy  you  beyond  a  reasonable  doubt  that  the  crime  has 
been  committed  as  charged  in  the  indictment,  under  these  instruc- 
tions ;  ■  and,  in  determining  whether  said  parties  were  or  were  not 
living  together  as  husband  and  wife,  it  is  proper  for  you  to  consider 
any  and  all  acts  of  sexual  intercourse,  if  any  have  been  shown  by 
the  evidence;  the  fact,  if  you  find  it  to  be  a  fact,  that  a  child  was 

born  to while  she  was  living  with  defendant ;   and  all  other 

facts  and  circumstances  disclosed  by  the  evidence  as  surrounding 
the  parties  while  living  together.* 

5  People   V.    Williams,   175   N.    W.  e  state   v.  Klrkpatrick,   19    N.  W. 

187,  208  Mich.  586.  660,  63  Iowa,  554. 


S667  LIBEL  AND   SLANDER 

CHAPTER  CLXXXVII 

LIBEL  AND  SLANDER 

A.    DiJpiNiTioN  AND  Elements  of  CAtisE  of  Actioit 

§  3341.    Elements  of  cause  of  action. 
3341(1).  Alabama. 
3341(2).  Kansas. 
3341(3).  Missouri. 
3341(4).  Pennsylvania. 
3341(5).  Texas. 

3342.  Elements  of  slander. 

3342(1).  Alabama. 
3342(2).  Indiana. 
3342(3).  Kansas. 
3342(4).  Nebraska. 
3342(5).  Texas. 

3343.  Damages  as  prerequisite  to  recovery. 

3343(1).  Connecticut. 
3343(2).  Delaware. 
3343(3).  Kansas. 
3343(4).  Nebraska. 
3343(5).  Virginia. 

B.    To  Whom  Injtjbed  Person  may  Look  foe  Redkbss 

3344.  Liability  of  newspaper  proprietor  for  publication  witbout  his  knowl- 

edge. 
3344(1).  California. 
3344(2).  Oregon. 
3344(3).  Pennsylvania. 

3345.  Liability  of  corporation — Effect  of  malice  of  agent 

3346.  Same — Liability  for  slander. 

3347.  Same — Ratification. 

3348.  Liability  of  woman. 

C.    Dbfamatoky  Wobds 

3349.  In  general. 

3349(1).  Missouri. 
3349(2).  Wisconsin. 

3350.  Wprds  imputing  crime. 

3350(1).  Alabama. 
3350(2).  Delaware. 
3350(3).  Missouri. 
3350(4).  Texas. 

3351.  Charging  one  with  conviction  of  crime. 

3352.  Charge  of  false  swearing. 

3353.  Imputiirg  want  of  chastity. 

3354.  Imputing  insolvency  to  plaintiff. 

3354(1).  Missouri. 
3354(2).  Texas. 

3355.  Charge  of  drunkenness. 

3356.  Charging  that  plaintiff  is  a  negro. 
S357.    Rule  for  construction  of  language  used. 

3357(1).  Michigan. 
3357(2).  Missouri. 
3357(3).  Virginia. 
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i  3358.    Defense  that  words  charged  were  not  to  be  taken  literally. 
3358(1).  Illinois. 
3358(2).  Michigan. 
3358(3).  Wisconsin. 
3359.     Effect  of  innuendo. 

3.360.    Province  of  jury  with  respect  to  construction  of  words  alleged  to  be 
libelous. 

3361.  Province  of  court  to   determine  whether  language  susceptible  of 

s  meaning  attributed  to  it. 

3361(1).  Maine. 
3361(2).  Wisconsin. 

D.    Malice 

3362.  What  constitutes  malice. 

3362(1).  United  States. 
3362(2).  Alabama. 
3362(3).  Kansas. 
3362(4).  Pennsylvania. 
3362(5).  Virginia. 

3363.  Same— Effect  of  dislike  or  ill  will. 

3364.  Malice  as  an  essential  element  of  cause  of  action. 

3364(1).  Alabama. 
3364(2).  Kansas. 

3365.  Implied  malice  or  presumption  of  malice. 

3365(1).  United  States.  ' 

3365(2).  Missouri. 
3365(3).  Pennsylvania. 

3366.  Same — Presumption    of   malice   from   falsely   speaking   or   writing 

words  defamatory  per  se. 
3366(1).  Iowa. 

3366(2).  Kansas.  ' 

3366(3).  Michigan 
3366(4).  Missouri. 
3366(5).  Nebraska. 
3366(6).  New  York. 

3367.  Same — Knowingly  making  false  statements  as  evidence  of  malice. 

3368.  Distinction  between  implied  and  express  malice. 

3369.  Necessity  of  proof  of  express  malice. 

3369(1).  Delaware. 
3369(2).  Maine. 

3370.  Imputing  malice  to  corporation. 

B.      PuBLICATIOIir 

3371.  What  constitutes. 

3372.  Communicating  news  item  to  reporter  of  newspaper. 

3373.  Liability  of  corporation  for  act  of  agent. 

3374.  Liability  for  second  publication. 

F.    Privileged  Communications 

3375.  Communications  on  subject  with  respect  to  which  defendant  has  an 

interest  or  moral  or  social  duty  to  perform. 

3376.  Newspaper  comment  on  conduct  of  private-  citizen. 

3377.  Comment  on  conduct  of  public  officers  or  of  candidates  for  public 

office. 
3377(1).  Iowa. 
3377(2).  Kentucky. 
3377(3).  Missouri. 
3377(4).  South  Dakota. 
3377(5).  Virginia. 

■3378.    Right  to  publish  news  item  where  all  parties  concerned  have  pre- 
viously denied  its  truth. 

3379.    Filing  Information  charging  insanity. 
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I  3380.    Publication  of  report  of  judicial  proceedings — Inserting  matters  not 
shown  by  record. 

3381.  Same-rNecessity  of  fair  and  impartial  report. 

3382.  Communications  concerning  matters  in  which  defendant  and  those 

addressed  have  a  common  financial  or  business  interest. 
3382(1).  United  States. 
3382(2).  Alabama. 
3382(3).  Arkansas. 
3382(4).  Kentucky. 
3382(5).  Virginia. 

3383.  Report  by  commercial  agency  to  client. 
3S84.    Communications  in  line  of  official  duty. 

3385.  Communication  by  postmaster  for^  protection  of  property  intrusted 

to  his  care. 

3386.  Exceeding  privilege. 

3387.  Necessity  of  showing  actual  malice  or  want  of  reasonable  and  prop- 

er cause  in  order  to  defeat  claim  of  privilege. 
3387(1).  Michigan. 
3387(2).  Pennsylvania. 

3388.  Effect  of  malice  as  destroying  claim  of  privilege. 

3388(1).  United  States. 

3388(2).  Iowa. 

3388(3).  Kentucky 

3388(4).  Missouri. 

3388(5).  Virginia. 

G.    Jttstifioatioit 

3389.  Effect  of  proving  truth  of  alleged  defamatory  words. 

3389(1).  United  States. 
3389(2).  Delaware. 
3389(3).  Michigan. 
3389(4).  Missouri. 

3390.  Effect  of  malice  as  destroying  truth  as  defense. 

3390(1).  Kansas. 
3390(2).  Missouri. 
3390(3).  Rhode  Island. 

3391.  Sufficiency  of  justification. 

3391(1).  Texas. 
3391(2).  Washington. 

3392.  Same — Showing  substantial  truth  of  statements  complained  of. 

3393.  Partial  justification. 

3393(1).  Kentucky. 
3393(2).  Michigan. 
3393(3).  Missouri. 

3394.  Proof  of  other  offense  than  that  imputed. 

3395.  Effect  of  unsuccessful  attempt  at  justification. 

3395(1).  California. 
3395(2).  Colorado. 

H.    Pleading 

3396.  Necessity  of  proof  of  words  as  alleged  in  complaint, 

3396(1).  United  States. 
3396(2).  Illinois. 


3396(3).  Indiana. 
3396(4).  Missouri. 
3396(5).  Nebraska. 


I.    Evidence 


3397.  Presumption  as  to  sense  in  which  words  charged  used. 

3398.  Presumption  and  burden  of  proof  as  to  truth  or  falsity  of  defama- 

tory words, 
3398(1).  Alabama. 
3398(2).  Delaware 
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3398(3).  Indiana. 

3398(4).  Kansas. 

3398(5).  Missouri. 

3399. 

Burden  of  proof  as  to  malice — On  issue  of  exemplary  damages.    , 

3400. 

Same — Where  it  is  sought  to  nullify  claim  of  privilege. 

3400(1).  Oklahoma. 

3400(2).  Virginia. 

S401. 

Matters  considered  in  determining  truth  or  falsity  of  words  spoken. 

3402. 

Matters  considered  in  determining  question  of  malice. 

3402(1).  Delaware. 

3402(2).  Michigan. 

3402(3).  Missouri. 

3403. 

Reiteration  as  evidence  of  malice. 

3404. 

Filing  plea  of  justification  as  evidence  of  malice. 

3404(1).  Michigan. 

3404(2).  Virginia. 

3404(3).  Wisconsin. 

3405. 

Matters  considered  in  rebuttal  of  presumption  of  malice. 

3406. 

Evidence  as  to  reputation  of  plaintiff. 

3407. 

Matters  considered  as  evidence  of  publication. 

3408. 

Sufficiency  of  proof  of  words  charged. 

3409. 

Sufficiency  of  evidence  in  support  of  plea  of  justification. 

3409(1).  Arkansas. 

3409(2).  Indiana. 

J.    Damages 

3410. 

In  general. 

3410(1).  United  States. 

3410(2).  Delaware. 

3410(3).  Indiana. 

3410(4).  Kentucky. 

3410(5).  Missouri. 

3410(6).  West  Virginia. 

3411. 

Compensatory  damages. 

3411(1).  United  States. 

3411(2).  Arkansas. 

3411(3).  Delaware. 

3411(4).  Kansas. 

3411(5).  Kentucky. 

3411(6).  Missouri. 

3411(7).  Nebraska. 

3411(8).  North  Carolina. 

3411(9).  Texas. 

3411(10).  Virginia. 

3412. 

Matters  considered  on  question  of  damages. 

3412(1).  Illinois. 

3412(2).  Massachusetts. 

3412(3).  Michigan. 

3412(4).  Missouri. 

3412(5).  Oklahoma. 

3413. 

Repetition  of  slanderous  words. 

3414. 

Financial  standing  of  defendant. 

3415. 

Exemplary  damages. 

3415(1).  California. 

3415(2).  Delaware. 

3415(3).  Kansas.                            ' 

3415(4).  Missouri. 

3415(5).  North  Carolina. 

3415(6).  Virginia. 

3416. 

Gross  negligence  as  ground  foi-  exemplary  damages. 

3417. 

Mitigation  of  damages. 

3417(1).  Delaware.                                                  ' 

3417(2).  Kentucky; 
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§  3418.    Same — Good  faith  of  defendant. 

3418(1).  Maryland. 

3418(2).  Missouri. 
3419.    Same — Effect  of  disclaiming  personal  knowledge  In  making,  alleged 

defamatory  statement. 
,     3420.    Same — Reputation  of  plaintiff. 

3420(1).  United  States. 

3420(2).  Arkansas. 

3420(3).  Indiana. 

3420(4).  Wisconsin. 
5421.    Same — Commission  of  other  wrongs  by  plaintiff  than  those  Imputed 

in  libel. 

3422.  Same — Effect  of  provocation  of  defendant. 

3422(1).  Illinois. 
3422(2).  Nebraska. 

3423.  Effect  of  plea  in  mitigation  of  damages. 

3424.  Nominal  damages. 

3425.  Necessity  of  proof  as  to  amount  of  damage. 

3426.  Form  of  verdict. 

K.    Criminal  Pkosecxttion 

3427.  Elements  of  offense  in  general. 

3427(1).  Missouri. 
3427(2).  Texas. 

3428.  Scandalous  character  of  alleged  defamatory  wor(^. 

3429.  Imputing  want  of  chastity  to  female. 

3430.  Advertising,  by  method  of  correspondence,  that  plaintiff  does  not 

pay  his  debts. 

3431.  Rule  for  construction  of  alleged  defamatory  words. 

3432.  Malice — ^Presumption. 

3432(1).  Missouri. 
3432(2).  Oregon. 

3433.  Publication. 

3434.  Liability  for  acts  of  agent. 

3435.  Province  of  court  and  jury. 

3435(1).  Iowa. 
3435(2).  Missouri. 
3435(3).  Wyoming. 

3436.  Sufficiency  of  evidence. 


A.    Definition  and  Elements  of  Cause  op  Action 

§  3341.     Elements  of  cause  of  action 
§  3341(1).    Alabama 

You  are  instructed  that  in  this  action,  to  authorize  the  plaintiff 
to  recover,  it  is  necessary  for  him  to  prove  that  the  defendant,  ma- 
liciously and  falsely,  spoke,  of  and  concerning  the  plaintiff,  the 
words  charged  in  his  declaration,  or  some  of  them ;  and  when  plain- 
tiff proves,  to  the  satisfaction  of  the  jury,  that  defendant,  falsely 
and  maliciously,  spoke  or  uttered,  of  and  concerning  plaintiff,  the 
words  charged  in  the  declaration,  then  he  may  recover  such  dam- 
ages as  he  has  sustained.^ 

1  Stallings  v.  Newman,  26  Ala.  300,  62  Am.  Dec.  723. 
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§  334t(2).     Kansas 

You  are  instructed  that  libel  is  defined  by  our  statute,  so  far  as 
applicable  to  this  case,  as  the  malicious  defamation  of  a  persbn 
made  public  by  any  printing  or  writing  tending  to  provoke  him  to 
wrath,  or  expose  him  to  public  hatred,'  contempt,  or  ridicule,  or  to 
deprive  him  of  the  benefits  of  public  confidence  and  social  inter- 
course.* 

You  are  instructed  that  both  of  the  articles  complained  of  by 
the  plaintiff  in  his  petition,  copies  of  which  articles  are  attached  to 
said  petition,  are  libelous  in  themselves,  and  unless  the  defendant 
proves  them  to  be  true,  by  a  preponderance  of  the  evidence,  then 
the  plaintiff  would  be  entitled  to  recover  such  damages  as  he  has 
sustained  by  the  publication  of  said  articles.* 

§  3341(3).    Missouri 

The  court  instructs  the  jury  that  libel  is  the  false  and  malicious 
defamation  of  a  person  made  public  by  any  printing,  writing,  sign, 
picture,  representation  or  effigy,  tending  to  provoke  him  to  wrath  or 
expose  him  to  public  hatred,  contempt  or  ridicule,  or  to  deprive  him 
of  the  benefits  of  public  confidence  and  social  intercourse.* 

The  court  instructs  the  jury  if  you  find  and  believe  from  the  evi- 
dence in  this  case  that  the  defendant,  on  or  about ,  published 

a  certain  newspaper  in  ,  called  the  ,  and  that  de- 
fendant then  published  in  said  newspaper  the  article  mentioned  in 
evidence  about  the  plaintiff,  and  that  said  article  was  libelous 
of  the  plaintiff  and  untrue,  then  your  verdict  will  be  for  the  plain- 
tiff.« 

You  are  instructed  that,  if  for  any  reason  as  before  explained 
you  find  that  the  said  report  was  not  privileged,  and  if  you  also  find 
it  was  published  concerning  the  plaintiffs  as  merchants,  and  the 
part  above  specified  was  false,  and  was  calculated  to  have  the  effect 
above  explained,  and  was  published  by  defendant  as  before  ex- 
plained, then  you  should  find  the  issues  for  the  plaintiffs,  and  assess 
their  damages  at  such- sum  as  you  think  proper  and  just  under  the 
evidence  and  instructions  in  the  case,  not  to  exceed,  however,  the 
sum  of dollars.* 

You  are  instructed  that,  under  the  Constitution  of  the  state  of 
,  the  jury  in  cases  like  this  are  empowered  to  determine,  un- 
der the  direction  of  the  court,  the  law  and  the  facts,  which  means 
that  in  this  case  the  jury  may  themselves  determine  whether  the 

2  Dever  v.  Clart,  25  Pac.  205,  44  » Eail  v.  National  Newspaper 
Kan.  745.                                                       Ass'n,   192  S.  W.  129,  198  Mo.  App. 

3  Dever  V.  Clark,    25  Pac.  205,  44      463. 

Kan.  745.  e  Minter  V.   Bradstreet  Co.,  73   S.. 

4  Kail  V.  National  Newspaper  Ass'n,       W.  668,  174  Mo.  444. 
192  S.  W.  129,  198  Mo.  App.  463. 
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publication  complained  of  is  or  is  not  a  libel.  For  their  information 
in  determining  this,  the  court  declares  that  a  libel  is  the  malicious 
defamation  of  a  person,  made  public  by  any  printing  or  writing 
which  tends  to  provoke  him  to  wrath  or  expose  him  to  public  hatred, 
contempt,  or  ridicule,  or  to  deprive  him  of  the  benefits  of  public 
confidence  and  social  iritercourse ;  or  it  may  be  said  a  libel  is  a 
malicious  publication,  expressed  either  in  printing  or  writing,  tend- 
ing to  blacken  the  reputation  of  a  man,  and  expose  him  to  public 
hatred  and  contempt  or  ridicule;  or  a  libel  may  be  defined  as  a 
censorious  or  ridiculing  writing,  made  with  a  mischievous  and  ma- 
licious intent,  towards  governments,  magistrates,  or  individuals.' 

The  court  instructs  the  jury  that  our  statute"  defines  a  libel  to  be 
the  malicious  defamation  of  a  person  made  public  by  any  printing, 
writing,  sign,  picture,  representation,  or  effigy,  tending  to  provoke 
him  to  wrath,  or  expose  him  to  public  hatred,  contempt,  or  ridicule, 
or  to  deprive  him  of  the  benefits  of  public  confidence  and  social  in- 
tercourse; and  if,  therefore,  you  believe  and  find  from  the  evi- 
dence that  the  article  admitted  to  have  been  published  by  the  de- 
fendant corporation  of  and  concerning  the  plaintiff  had  a  tendency 
to  provoke  him  to  wrath,  or  expose  him  to  public  hatred,  contempt, 
or  ridicule,  or  to  deprive  him  of  the  benefits  of  public  confidence  and 
social  intercourse,  then  the  article  in  question  is  libelous  under 
the  statute.* 

I  3341(4).    Pennsylvania 

You  are  instructed  that  the  person  directly  responsible  for  the 

article  was ,  the  reporter.     The  defendant  personally  was 

not  connected  with  it  at  all;  in  fact,  he  was  away  from  home  on  a 
visit.  He  had  no  further  connection  with  the  publication  of  the 
article  at  all ;  but  nevertheless  he  would  be  responsible  in  law  for 
whatever  appeared  in  that  newspaper  either  when  absent  or  when 
present,  if  he  was  editor  or  publisher.  Now,  the  disposition  of  this 
action  by  you,  and  our  submission  of  it  to  you,  is  covered  by  an 
act  of  assembly,  which  provides  that  there  shall  be  no  recovery  in 
a  civil  action  of  this  character,  on  account  of  the  libel  or  alleged  libel, 
unless  it  was  malicious  or  negligent;  but,  if  the  jury  find  it  to  be 
malicious  or  negligent,  they  may  allow  such  damages  as  they  deeni 
proper.  That  is  the  act  of  assembly  which  is  the  foundation  of  the 
case.  Now  you  must  find — in  order  to  find  a  verdict  in  favor  of  this 
plaintifif  and  against  the  defendant,  it  must  be  found  first  that  the 

defendant  was  the  editor  and  publisher  of  this  newspaper, , 

and  on  that  there  can  be  no  doubt.    It  is  not  denied.    It  is  virtually 

f  Stark     V.      Publishers'      George  « McOloskey'  v.  Pulitzer    Pub.  Co., 

Knapp  &  Co.,  61  S.  W.  669,  160  Mo.      53  S.  W.  1087,  152  Mo.  339. 
529. 
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admitted.  Should  you  find  as  the  initial  fact  of  the  case,  namely, 
that  the  defendant  was  editor  and  publisher  of  this  paper,  and 
therefore  responsible  for  any  article  which  appeared  in  the  same 
and  was  uttered,  then  you  must  find  in  the  second  place  that  this 
article  was  published  of  and  concerning  the  plaintiff.  He  would 
not  be  entitled  to  recover  anything,  unless  the  libel  was  about  him 
and  so  understood.* 

I  3341(5).    Texas 

You  are  instructed  that,  in  order  to  entitle  plaintiff  to  recover,  it 
must  reasonably  appear  from  a  preponderance  of  the  evidence — 
First,  that  the  alleged  charge  is  libelous  in  its  nature ;  second,  that 
the  defendant  did  publish  and  circulate  it  as  alleged;  third,  that 
plaintiff  was  injured  thereby   as  alleged.^" 

You  are  instructed  that  libel  is  the  printing  and  publication  of 
any  slanderous  words  of  and  concerning  another,  or  of  his  acts, 
which  is  calculated  to  injure  the  reputation  or  character  of  the  per- 
son spoken  of,  or  to  disgrace  him  or  bring  him  into  disrepute  with 
others,  and  to  injure  the  feelings  of  the  person  spoken  of." 

§  3342.     Elements  of  slander 
§  3342(1).    Alabama 

You  are  instructed  that  this  is  an  action  brought  by  the  plaintiff 
to  recover  damages  of  the  defendant  for  words  spoken  of  and 
concerning  the  plaintiff.  Slander  may  be  defined  to  be,  the  false,, 
willful,  and  malicious  speaking  or  publishing  of  another  any  de- 
famatory words,  charging  him  with  being  guilty  of  a  felony  or 
crime. ^* 

§  3342(2).    Indiana 

You  are  instructed  that  if  you  find,  from'  a  preponderance  of  the 
evidence  given  in  this  cause,  that  the  defendant  spoke  the  words, 
in  substance,  as  alleged  in  the  complaint,  that  he  intended  in  the 
use  of  said  words  to  say  and  charge  that  the  plaintiff  had  been 
guilty  of  the  crime  of  larceny,  and  that  said  words  were  spoken 
maliciously  and  in  the  presence  of  some  person  other  than  the  plain- 
tiff, then  you  should  find  for  the  plaintiff .^^ 

9  Wharen  v.  Dershuck,  108  Atl.  18,  but  the  instruction'  was  held  good  in 
264  Pa.  562.  connection  'with    other    instructions.' 

10  Schulze  V.  Jalonick,  44  S.  W.  n  Houston  Printing  Co.  v.  Moul- 
580,  18  Tex.  Civ.  App.  296.  This  in-  den,  41  S.  "W.  381,  15  Tex.  Civ.  App. 
struction  was  objected  to  as  leaving      574. 

it  to  the  jury  to  say   whether  the  12  Stallings    v.    Newman,'  26   Ala. 

words   complained  of   were  libelous,       300,  62  Am.  Dec.  723. 

18  Durrah  v.  Stillwell,  59  Ind.  139. 
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§  3342(3).     Kansas 

You  are  instructed  that  slander  is  the  malicious  defamation  of 
a  person  with  respect  to  his  or  her  character,  trade,  profession,  or 
occupation,  by  words  or  signs." 
§  3342(4).  Nebraska 
•  You  are  instructed,  gentlemen  of  the  jury,  that  for  the  plaintiff 
to  recover  she  must  prove,  by  a  preponderance  of  the  testimony, 
the  truth  of  the  material!  allegations  in  her  petition.  The  material 
allegations  which  sTie  must  prove  are:  That  the  defendant  spoke, 
uttered,  and  published  the  slanderous  statements,  or  some  of  them, 
•as  alleged  and  set  out  in  her  petition;  that  they  were  spoken  of 
and  concerning  her;  and  that  such  statements  were  published  by 
him,  that  is,  they  were  spoken  in  the  presence  and  hearing  of  one 
or  more  persons.-'® 

§  3342(5).    Texas 

The  jury  are  instructed  that  slander  or  defamation  of  character  is 
a  defamation  expressed  by  spoken  words  by  one  to  another,  tend- 
ing to  injure  the  reputation  of  the  one  spoken  of,  and  thereby  ex- 
pose him  to  public  hatred,  contempt,  or  ridicule,  or  financial  injury, 
or  to  impeach  the  honesty,  integrity,  or  reputation  of  the  party 
spoken  of.  ^* 

§  3343.     Damages  as  prerequisite  to  recovery 
§  3343(1).    Connecticut 

You  are  instructed  that  words  spoken  are  to  be  given  their  nat- 
ural and  ordinary  meaning,  and  are  to  be  taken  and  understood  in 
the  sense  which  hearers  of  common  and  reasonable  understand- 
ing .would  ascribe  to  them.  If  it  is  apparent  from  the  context  and 
attendant  circumstances  that  no  more  was  meant  or  intended  by 
the  words  used  than  that  the  plaintiff  was  an  embezzler,  then  spe- 
cial damages  must  be  shown  to  justify  recovery  on  account  of  the 
use  of  the  word  "thief,"  if  you  find  it  was  so  used.  N6  special 
damage,  however,  is  alleged  or  proved." 

I  3343(2).     Delaware 

You  are  instructed  that  it  is  not  necessary  to  a  recovery  by  the 
plaintiff  that  he  should  have  proved  special  damages,  if  he  has 
otherwise  suffered  an  actionable  wrong  at  the  hands  of  the  defend- 
ant;  nor  is  it  necessary  that  the  plaintiff  should  have  shown  any 

1*  Good  V.  Higgins,  161  P.  673,  99  it  Carey  v.  Woodruff,  94  Atl.  281, 

Kan.  315.  89  Conn.  304.    Defendant  contended 

.;:•  1?  Bloomfield   v.   Finn,    121   N.   W.  that   an    embezzlement   was    shown, 

716,  84  Neb.  472.     This  is  correct,  and  that  therefore  the  only  question 

where  the  alleged  defamatory  words  was    whether    theft    as   a    separate 

are  slanderous  per  se.  crime  was  charged. 

isVacicek  v.  Trojack,  226  S.  W. 
505, 
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actual  intent  or  desire  on  the  part  of  the  defendant  to  injure  the 
plaintiff  by  the  publication  in  question.  In  other  words,  where 
the  article  complained  of  is  a  libel,  and  actionable  per  se^  and  there 
is  no  proof  of  express  malice  on  the  defendant's  part,  the  jury  may 
render  a  verdict  in  favor  of  the  plaintiff,  even  though  he  has  not 
proved  any  special  damage. ■•* 
§  3343(3).    Kansas 

You  are  instructed  that,  although  the  plaintiff  alleges  in  his  pe- 
tition that  he  has,  on  account  of  the  publications  complained  of, 
sustained  a  damage  of  ■' dollars  on  account  of  each  of  said  pub- 
lications, it  is  not  necessary  for  him  to  prove  any  specific  damage ; 
for  the  law  presumes  the  reputation  of  the  plaintiff  to  be  good, 
as  also  it  presumes  that  his  official  duties  as  a  public  officer  were 
honestly  performed,  and  his  professional  obligations  properly  dis- 
charged, and  an  article  which  tends  to  hold  him  up  to  the  public 
view  as  an  unskilled  lawyer  and  an  incompetent  officer  is  libelous 
per  se  ("per  se"  meaning  "of  itself"),  and  entitles  the  plaintiff 
to  damages,  unless  the  defendant  establishes  the  truth  of  said  pub- 
lication, by  a  preponderance  of  the  evidence.-'® 

§  3343(4).    Nebraska 

You  are  instructed  that  words  spoken  falsely  of  a  woman  school 
teacher,  that  she  is  crazy  and  an  unmerciful  liar  and  unfit  to  teach 
school,  when  coupled  together,  are  actionable  in  themselves,  or  per 
se,  and  in  an  action  of  slander  against  the  person  who  made  such 
a  charge  it  is  not  necessary  to  either  allege  or  prove  special  dam- 
ages in  order  to  maintain  the  action.  The  law  implies  that  such 
words  were  maliciously  spoken.  If  the  jury  believe  from  the  evi- 
dence that  the  defendant  spoke  of  and  concerning  the  plaintiff,  on 

or  about  the  -- — '■ —  and  on  or  about  the —  of ,  or  either 

of  said  dates,  the  slanderous  words  as  alleged  in  the  petition,  in. 

the  presence  and  hearing  of  one ,  or  other  persons,  then  the 

plaintiff  would  be  entitled  to  a  recovery  in  this  action.*" 
§  3343(5).    Virginia 

The  court  instructs  the  jury  that  the  law  presumes  that  damages 
rf suit  from  the  utterance  of  insulting  words,  and  it  is  not  necessary 
for  the  plaintiff  to  prove  either  actual  or  pecuniary  loss  in  order  to 
recover.*^ 

18  Todd  V.  Every  Evening  Printing  20  Fitzgerald  v.  Young,  132  N.  W. 
Co.,  66  Atl.  97,  6  Pennewill,  233.              127,  89  Neb.  693.    No  prejudicial  er- 

19  Dover  V.  Clark,  25  Pac.  205,  44      ror. 

Kan.  745.  21  Ramsay  v.  Harrison,   89   S.  E. 

977,  119  Va.  682. 
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B.    To  Whom  Injured  Person  may  Look  for  redress 

§  3344.     Liability  of  newspaper  proprietor  for  publication  without 

his  knowledge 
I  3344(1).     California 

'You  are  instructed  that  the  proprietor  of  a  newspaper  in  which  a 
libel  is  published,  though  he  has  no  knowledge  of  the  publication 
at  the  time,  is  as  responsible  for  it  as  he  would  have  been  had  it 
been  done  by  him  personally,  or  under  his  direct  supervision,  and 
it  is  no  defense  to  a  libel  that  it  was  published  in  the  absence  of  the 
proprietor  by  an  employe,  however  competent  said  employe  may 
be.** 

§  3344(2).    Oregon 

You  are  instructed  that  it  is  not  a  justification  in>  a  newspaper 
proprietor  merely  to  show  that  the  article  was  published  without 
his  consent  or  knowledge.** 

S  3344(3).    Pemnsyivania 

You  are  instructed  that,  if  you  find  that  the  defendant  was  the 

owner  of  the ,  that was  the  duly  authorized  reporter 

of  the ,  that  he  reported  the  article  complained  of  in  the  due 

course  of  his  employment,  then  the  defendant  is  responsible  to  the 
plaintiff  for  the  actions  of in  so  doing.** 

§  3345.'    Liability  of  corporation — Effect  of  malice  of  agent 

The  court  also  instructs  you  that  the  defendant,  being  a  corpora- 
tion, can  only  act  through  its  officers  and  agents,  and  is  responsible 
for  the  willful,  wanton,  reckless,  or  malicious  acts  of  its  officers  or 
agents,  done  within  the  scope  of  their  employment;  and  if  you 
believe  from  the  evidence  that  one  or  more  of  the  agents  and  offi- 
cers of  the  defendant  who  were  engaged  in  furnishing  said  report 

of  ,  or  in  collecting  or  compiling  the  information  for  the 

same,  were  actuated  by  express  or  actual  malice,  or  ill  will  to- 
wards plaintiff^s,  or  acted  with  willful  or  wanton  neglect  of  the 
rights  of  plaintiffs,  or  with  a  reckless  disregard  of  the  consequences 
of  their  acts  and  conduct,  in  the  performance  of  the  services  im- 
posed upon  them  by  the  defendant  in  relation  to  said  report,  then 
the  acts,  conduct,  and  motives  of  such  officers  or  agents  in  that  re- 
gard were  the  acts,  conduct,  and  motives  of  the  defendant,  and  the 

22  Davis  V.  Hearst,  116  Pac.  530,  =»  State  v.  Mason,  38  Pac.  130,  26. 

160  Cal.  143.     (This  is  proper  as  a  Or.  273,  26  L.  R.  A.  779,  46  Am.  St 

rule  of  law  governing  compensatory  Rep.  629. 

damages,    but    would    be    erroneous  ^4  Wharen   v.   Dershuck,   108  AU. 

with  respect  to  a  claim  of  exemplary  18,  264  Pa.  562. 
damages) ;    Dunn  v.  Hearst,  73  Pac. 
138,  139  Cal.  239. 
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defendant  is  chargeable  with  actual  or  express  malice  in  respect  to 
said  report.^® 

§  3346.     Same — Liability  for  slander 

The  court  instructs  the  jury  that  the  liability  of  a  corporation 
for  oral  slander  uttered  by  its  agents  stands  upon  a  different  foot- 
ing from  written  or  published  slander,  the  law  ascribing  an  oral  slander 
to  the  personal  malice  of  the  agent  rather  than  to  an  act  performed  in 
the  course  of  his  employment  and  in  the  aid  of  the  interest  of  his 
employers,  and  exonerating  the  company,  unless  it  authorized, 
ratified  or  approved  the  act  of  the  agent  in  uttering  the  particular 
slander  complained  of,  or  the  agent  was  acting  within  the  scopfe  of 
his  employment.*® 

§  3347.     Same— Ratification 

You  are  instructed  that,  inasmuch  as  the  defendant  is  a  corpora- 
tion, it  cannot  be  found  actuated  by  malice  if  it  did  not  authorize 
the  article,  or  did  not  ratify  it  after  it  was  published,  because  the 
corporation  is  not  responsible  for  the  actual  malice  of  its  employes, 
if  it  neither  authorized  the  particular  article  nor  subsequently  rati- 
fied its  publication.  But  in  this  connection  you  are  instructed  that 
in  one  of  the  paragraphs  of  the  answer  the  defendant  averred  that 
each  one  of  the  defamatory  statements  in  the  publication  com- 
plained of  was  and  is  true,  and  has  assumed  responsibility  for  the 
libel." 

§  3348.     Lfiability  of  woman 

The  court  instructs  the  jury  that  there  is  nothing  in  the  antiduel- 
ing  law,  or  any  other  law,  which  will  prevent  the  plaintiff  from 
recovering  in  this  case  because  the  defendant  is  a  wotnaii,  if  they 
believe  he  is  entitled  to  recover  under  the  other  instructions  in 
this  case.** 

C.      DEFAMATORY    WORDS 

§  3349.     In  general 
S  3349(1).    Missouri 

The  court  instructs  the  jury  that  the  petition  of  the  plaintiff  in 
this  case  charges,  and  the  answer  of  the  defendant  admits,  that  the 
defendant  published  of  and  concerning  the  plaintiff  the  following 
language :  "S.  himself  failed  to  appear  last  night,  and  this  morning 
his  interests  were  in  the  hands  of ,  his  son,  and  J.  (the  plain- 
tiff). J.  is  remembered  here  as  a  member  of  the  Legislature  who 
did  well  in  a  legislative  way,  but  also  as  S.'s  chief  of  police,  of  whom 

25  Minter  v.  Bradstreet  Co.,  73  S.  a?  Tribune  Ass'n  v.    FoUwell,   107 

W.  668,  174  Mo.  444.  Fed.  646,  46  C.  C.  A.  526. 

28  Lindsey  v.  St.  Louis,  I.  M.  &  S.  =«  Eamsay  v.  Harrison,  89   S.  E. 

Ry.  Co.,  129  S.  W.  807,  95  Ark.  534.  977,  119  Va.  6S2. 
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a  Democratic  Senate  committee  said,  'He  is  not  a  proper  man 
for  the  position.'  A  Democratic  Senate  removed  him  and  the  com- 
missioners who  appointed  him."  And  the  court  instructs  the  jury 
that  our  statute  defines  a  libel  to  be  the  malicious  defamation  of 
a  person  made  public  by  any  printing  or  writing  tending  to  provoke 
him  to  wrath,  or  expose  him  to  public*  hatred,  contempt,  or  ridi- 
cule, or  to  deprive  him  of  the  benefits  of  public  confidence  and  so- 
cial intercourse;  and  if,  therefore,  you  believe  and  find  from  the 
evidence  that  the  article  admitted  to  have  been  published  by  the  de- 
fendant of  and  concerning  the  plaintiff  had  a  tendency  to  provoke 
him  to  wrath,  or  to  expose  him  to  public  hatred,  contempt,  or  ridi- 
cule, or  to  deprive  him  of  the  benefits  of  public  confidence  and 
social  intercourse,  then  the  article  in  question  is  libelous  under  the 
statute.** 

§  3349(2).    Wisconsin 

You  are  instructed  that  to  maliciously  print  and  publish  of  and 
concerning  a  man  that  he  has  been  guilty  of  a  crime  is  a  libel,  if 
the  charge  is  false.  It  is  also  a  libel  to  maliciously  print  and  publish 
false  statements  concerning  a  man,  which  tend  to  degrade  or  dis- 
grace him,  or  subject  him  to  degradation,  contempt,  or  ridicule.*" 

§  3350.     Words  imputing  crime 
I  3350(1).    Alabama 

You  are  instructed  that  to  charge  one  with  murder  by  killing  an- 
other is  actionable  and  slanderous,  and,  if  falsely  and  maliciously 
spoken,  warrants  a  recovery  of  such  damages  as  the  jury  may  think 
the  party  has  sustained,  commensurate  with  the  injury  sustained.*' 

§  3350(2).     Delaware 

You  are  instructed  that  the  words  of  the  alleged  slander  impute 
to  the  plaintiff  a  crime  punishable  by  the  laws  of  this  sfate,  and  are 
actionable  in  themselves.  In  such  a  case  the  law  presumes  malice, 
and  implies  that  the  plaintiff  has  sustained  some  damage;  but  the 
amount  thereof  is  for  the  jury  to  determine.  Upon  the  plea  of  not 
guilty  the  plaintiff  would  also  be  entitled  to  recover  such  actual  or 
compensatory  damages  as  he  may  have  shown  you  by  the  proof  in 
the  case  he  has  sustained,  if  any  such  proof  there  be.** 

§  3350(3).    Missouri 

The  jury  are  instructed  that  the  defendant  admits,  in  the  answer 

filed  by  him  to  the count  of  plaintiff's  petition,  that  he  spoke 

of  and  concerning  the  plaintiff,   in  the  presence  and  hearing  of 
the  following  words,  to  wit :    "From  the  dealings  I  have  had 

29  Julian  V.  Kansas  City  Star  Co.,  si  Stallings    v.    Newman,    26    Ala. 
•  107  S.  W.  496,  209  Mo.  35.                           300,  62  Am.  Dec.  723. 

30  Pfister  V.  Milwaukee  Free  Press  32  Smith  v.  Singles,  72  Atl.  977,  6 
Co.,  121  N.  W.  938,  139  Wis.  627.            PennewUl,  544. 
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with ,  and  from  what  I  have  heard  about  him,  I  ain  convinced 

that  he  is  a  damn  thief."  You  are  instructed  that  the  speaking  of 
such  words  constitutes  slander  as  a  matter  of  law,  and  you  are 

therefore  told  to  find  for  the  plaintiff  on  the  count  of  his 

petition,  if  you  should  find  that  the  plaintiff  was  damaged  by  the 
speaking  of  said  slanderous  words,  unless  you  shall  further  find' 
from  the  evidence  that  the  said  words,  so  spoken  by  defendant,  were 
true.** 

S  3350(4).    Texas  1 

You  are  instructed  that  to  carry  on  what  is  termed  a  "blind  tiger"' 
in  a  town  or  community  where  the  sale  of  liquor  is  prohibited  by 
law  is  a  criminal  offense,  and  a  publication  charging  a  person  with 
committing  such  offense  constitutes  libel,  and  would  entitle  the 
person  thus  charged  to  damages.** 

§  3351,     Charging  one  with  conviction  of  crime 

I  instruct  you,  gentlemen  of  the  jury,  that  to  print  and  publish, 
•concerning  any  person,  that  he  has  been  a  convict  in  the  state 

penitentiary  of  the  state  of  is  libelous  per  se,  unless  the 

same  is  true;  and  in  this  connection  I  further  instruct  you  that 
there  is  no  attempt  on  the  part  of  the  defendant  in  this  case  to  prove 
the  truth  of  the  matter  charged  as  libelous,  or  to  show  that  the 
same  was  published  for  justifiable  ends.*'' 

§  3352.     Charge  of  false  swearing 

The  jury  are  instructed  that  if  the  jury. find  from  the  evidence, 
or  the  adinissions  of  the  defendant  in  his  answer,  that  the  defend- 
ant, on  or  about  the  day  named  in  the  plaintiff's  complaint,  did,  in 
the  presence  of  divers  persons,  or  even  one  person,  say,  of  and  con- 
cerning the  plaintiff,  such  words  as  are  set  forth  in  the  complaint, 
that  the  plaintiff  had  sworn  to  a  lie,  or  used  such  words  as  amount 
to  charging  the  plaintiff  with  swearing  falsely,  or  with  having 
sworn  falsely,  or  did  utter  or  publish  words  of  or  to  or  concerning 
the  plaintiff  which,  in  their  common  acceptation,  would  amount  to 
such  a  charge,  the  words  are  actionable  of  themselves,  and  no  spe- 
cial damage  need  be  proven,  and  you  will  find  for  the  plaintiff; 
and  the  words  spoken  by  the  defendant  of  and  concerning  the  plain- 
tiff are  to  be  taken  to  mean  what  it  is  apparent  the  defendant  in- 
tended them  to  mean,  according  to  the  common  understanding  ot 
language,  in  its  common  acceptation  and  use.*® 

33  Rodefer  v.  Brooking,  229  S.   W.  Kan.  43.5,  9  L.  R.  A.  606,  21  Am.  St. 

826.  Rep.  296. 

3*  Schulze  v.  Jalonlck,  44  S.  W.  580,  as  Stallings  v.  WMttaker,  18  S.  W. 

18  Tex.  Olv.  App.  296.  82&,  55  Ark.  "494. 

3  0  State  V.  Brady,  24  Pac.  948,  44 
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§  3353.    Imputing  want  of  chastity 

As  ground  for  crfminal  prosecution;  see  post,  §  3429. 

The  jury  are  instructed  that  the  law  of  this  state  makes  it  slander 
for  one,  in  conversation  with  a  third  person,  in  the  hearing  of  a  third 
person,  to  use  language  falsely  imputing  to  a  female  want  of  chas- 
tity, and  from  such  false  charge,  without  justification,  malice  is  in- 
ferred and  damages  presumed.  So,  in  this  case,  if  the  plaintifif  has 
established  by  a  preponderance  of  the  evidence  that  the  defendant, 
at  the  time  charged  in  plaintiff's  petition,  in  a  conversation  with 

Mrs. ,  used  some  or  all  of  the  language  charged  in  plaintiff's 

petition,  or  language  substantially  as  charged,  and  that  by  the  use 
of  such  language  he  intended  to  impute  to  plaintiff  a  want  of  chas- 
tity, and  in  using  said  language  he  was  understood  by  the  said 

Mrs. as  imputing  to  the  plaintiff  a  want  of  chastity,  then  the 

plaintiff  will  be  entitled  to  recover  such  damages  as  she  has  sus- 
tained. If,  however,  the  defendant  did  not  use  any  of  the  language 
charged  in  plaintiff's  petition,  or  language  substantially  as  charged, 
or,  if  he  did  use  said  language,  did  not  intend  by  such  language 
to  impute  a  want  of  chastity  to  the  plaintiff,  and  was  not  so  un- 
derstood, then  the  plaintiff  cannot  recover,  and  your  verdict  should 
be  for  the  defendant." 

§  3354.    Imputing  insolvency  to  plaintiff 
§  3354(1).    Missouri 

The  court  instructs  the  jury  that  the  plaintiffs'  right  to  recover 
in  this  case  depends  upon,  and  is  limited  to,  the  falsity  and  publi- 
cation, as  elsewhere  explained,  of  the  following  clauses  of  the  re- 
port dated ,  mentioned  in  the  evidence,  to  wit :  "The  opin- 
ion is  expressed  that  a  local  bank  has  been  secured."  "Their  pres- 
ent condition  is  not  regarded  as  particularly  flattering,  and  seems 
to  suggest  cash  dealings."  While  you  should  take  into  considera- 
tion the  whole  of  said  report,  in  order  to  ascertain  the  meaning  and 
significance  of  said  part  of  it„  still  the  fact  that  the  other  parts  of 
said  report  may  be  true  does  not  prevent  the  plaintiffs  from  recov- 
ering on  said  part,  quoted  above,  if  you  find  from  the  evidence  that 
it  was  untrue ;  on  the  other  hand,  the  plaintiffs  are  not  entitled  to 
recover  on  account  of  the  falsity  of  any  part  of  said  report  other 
than  the  clauses  above  set  forth.  Therefore,  if  you  find  from  the 
evidence  that  the  above-mentioned  part  was  false,  and  imputed  to 
the  plaintiffs  insolvency,  or  conduct  which  would  prejudice  them 
in  their  business  or  trade,  or  be  injurious  to  their  standing  and 
credit  as  merchants  or  business  men,  and  was  published  as  else- 

"  Charleson  v.  Russell,  121  N.  W.  531,  144  Iowa,  38. 
Inst.to  Juries— 231 
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where  explained,  then  the  plaintiffs  are  entitled  to  recover  damagesy 
to  be  estimated  under  all  the  instructions  in  the  case.** 

The  court  instructs  the  jury  that  the  matter  set  forth  and  quoted 
in  the  preceding  instruction,  and  contained  in  the  report  mentibhed 

in  the  evidence  as  bearing  date ,  and  headed,  " ,"  was 

libelous  in  its  nature,  if  it  was  untrue,  and  charged  upon  and  im- 
puted to  the  plaintiffs  insolvency,  or  conduct  that  would  prejudice 
them  in  their  business  or  trade,  or  be  injurious  to  their  standing 
and  credit  as  merchants  or  business  men ;  and  it  constitutes  a 
cause  of  action  if  it  was  published,  unless  it  is  shown  to  have  been 
within  the  protection  of  the  privilege  set  up  by  the  defendant. 
Therefore,  if  you  believe  frorn  the  evidence  that  the  defendant  did, 

on  or  about  ,  publish  of  and  concerning  the  plaintiffs,  as 

merchants  in  ,  the  said  report,  and  that  the  ^matter  before 

specified  was  false,  and  calculated  to  have  the  effect  as  explained 
above,  then  the  defendant  is  liable  to  the  plaintiffs  for  damages, 
unless  you  believe  from  the  evidence  in  the  case  that  said  report 
was  privileged.** 

§  3354(2).    Teixas 

You  are  instructed  that  to  falsely  write  or  publish  anything  that 
imputes  insolvency,  inability  to  pay  one's  debts,  the  want  of  in- 
tegrity in  his  business,  or  personal  incapacity  or  pecuniary  inability 
to  conduct  it  with  success,  or  which  in  any  other  measure  is  prej- 
udicial to  him,  in  the  way  of  his  employment  or  trade,  is  libelous 
per  se,  if  without  justification.*" 

§  3355.     Charge  of  drunkenness 

You  are  instructed  that  it  is  not  actionable,  or  slanderous,  in  the 
sense  of  the  law,  to  charge  a  man  generally  with  being  drunk,  or 
being  in  the  habit  of  getting  drunk,  or  having  been  drunk.  In  or- 
der that  such  a  charge  be  actionable  it  is  necessary  to  couple  it 
with  some  business  in  which  drunkenness  is  a  disqualification,  or 
tends  to  constitute  incapacity ;  that  is  to  say,  some  business  in  re- 
spect to  which  the  charge  of  drunkenness  would  tend  to  injure  the 
party.*"^ 

§  3356.     Charging  that  plaintiff  is  a  negro 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  plaintiff  is  a  white  man,  and  that  the  defendant 
used  the  words  in  the  declaration  mentioned  in  bad  faith  arid  with 
malice,  and  that  such  words  from  their  usual  construction  and  com- 
as Minter  v.  Bradstreet  Co.,  73  S.  lo  Brown  v.  Durham,  22  S.  W  868. 
W.  668,  174  Mo.  444.                                    3  Tex.  Civ.  App.  244. 

89  Minter  v.  Bradstreet  Co.,  73    S.  *!  Broiighton    v.    McGrew    (C.    C. 

W.  668,  174  Mo.  444,  Ind.)  39  Ted.  672,  5  L.  K.  A.  406. 
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mon  acceptation  are  construed  as  insults  and  tend  to  violence  and 
breach  of  the  peace,  then  the  jury  must  find  for  the  plaintiff.*^ 

The  court  instructs  the  jury  that  they  must  find  for  the  plaintiff 
if  the  defendant  used,  with  bad  faith  and  malice,  the  words  in  the 
declaration  contained,  and  such  statement  was  untrue,  even  though  the 
defendant  may  have  heard  the  plaintiff  was  a  negro.** 

§  3357.     Rule  for  construction  of  language  used 
Rule  in  criminal  prosecution,  see  post,  §  3431. 
§  3357(1).    Michigan 

You  are  instructed  that,  if  the  language  of  the  defendant,  under 
the  circumstances,  did  not  charge  the  plaintiff  with  larceny,  and  if 
none  of  the  hearers  understood  it  as  charging  him  with  larceny,  then 
the  defendant  is  not  guilty.** 
§  3357(2).     Missouri 

You  are  instructed  that  it  is  admitted  that  the  defendant  ptib- 
lished  of  and  concerning  the  plaintiff  the  words  sued  on.  If,  there- 
fore, the  jury  believe  and  find  from  the  evidence  that  said  words, 
taken  all  together  and  considered  fairly  with  their  context,  and  with 
other  facts  proved,  were  on  their  face  libelous,  as  elsewhere  de- 
fined in  these  instructions,  then  the  jury  will  find  for  the  plaintiff, 
even  though  they  may  not  believe  the  words  sued  on  are.  reasonably 
susceptible  of  the  construction  placed  upon  them  by  the  plaintiff 
in  the  innuendoes  of  his  petition.** 

You  are  instructed  that,  in  determining  the  question  as  to  wheth- 
er the  article  complained  of  was  or  was  not  libelous,  you,  are  to 
take  the  entire  article  into  consideration,  and  give  it  that  plain, 
ordinary,  usual,  natural  interpretation  which  would  be  usually  giv- 
en to  it  by  the  general  reader  thereof.  Neither  the  sense  in  which 
the  plaintiff  may  have  understood  it  nor  the  meaning  which  the 
defendant  may  have  contemplated  is  to  govern  you.  in  your  deter- 
mination. You  are  to  look  at  it  and  regard  it  in  the  meaning  in 
which  it  would  ordinarily  be  accepted  by  the  average  man,  for 
whom  it  was  intended.  If,  therefore,  you  believe  that  the  article 
complained  of,  or  any  part  thereof,  was  untrue,  as  referring  to  the 
plaintiff,  and  was  libelous,  it  being  admitted  to  have  been  published 
by  the  defendant,  your  verdict  will  be  for  the  plaintiff.*® 

§  3357(3).    Virflinia 

The  cpurt  instructs  the  jury  that  in  determining  whether  or  not 
the  language  complained  of  is  insulting  and  tending  to  violence  and 

*2  Mopsikov  V.  Cook,  95  S.  E.  426,  *^  Julian  v.  Kansas  City  Star  Co., 

122  Va.  579.  107  S.  W.  496,  209  Mo.  35. 

<8  Mopsikov  V.  Cook,  95  S.  E.  426,  *<i  Stark     v.     Publishers:    George 

122  Va.  579.  Knapp  &  Co.,  61  S.  W.  669,  160  Mo. 

4*  Ellis    V.   Whitehead,   54  N.  W.      529. 
752,  95  Mich.  105. 
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breach  of  the  peace,  the  words  and  sentences  must  be  construed  in 
the  plain  and  popular  sense  in  which  the  rest  of  the  world  would 
naturally  understand  them;  that  is,  they  are  to  be  understood  ac- 
cording to  their  usual  construction  and  common  acceptation.  The 
charge  or  insult  need  not  be  in  express  terms ;  it  may  be  by  an  in- 
sinuation. It  is  sufficient  if  the  jury  believe  from  the  evidence  that 
the  said  words  and  sentences  imply  a  purpose  or  intention  on  the 
part  of  the  plaintiff  to  commit  a  crime,  or  which  amount  to  an  al- 
legation that  if  opportunity  afford  he  would  commit  a  crime,  or 
is  of  a  criminal  disposition.*' 

§  3358.  Defense  that  words  charged  were  not  to  be  taken  literally 
§  3358(1).     Illinois 

You  are  instructed  that  the  question  of  the  defendant's  malice 
is  a  question  of  fact  for  the  jury  upon  consideration  of  all  the  facts 
and  conversations,  and  that,  if  they  believe  the  words  spoken  by 
the  defendant  to  the  plaintiff  were  spoken  in  heat  and  passion 
(without  malice),  and  without  intention  to  accuse  her  of  the  ac- 
tual crime  which  the  words  import  (and  that  it  was  so  understood 
by  the  parties  present  at  the  time),  they  will  find  for  the  defend- 
ant.** 

§  3358(2).    Michigan 

You  are  instructed  that  the  word  thief  may  be  so  used,  quali- 
fied, or  explained  as  to  show  that  it  was  intended  to  have  a  differ- 
ent and  unusual  meaning,  and  not  to  mean  larceny,  or  any  crime 
at  all." 

You  are  instructed  that  the  plaintiff  did  not  commit  the  crime 
of  larceny  in  taking  this  ice,  and  no  one  now  claims  in  this  case 
that  he  did.  And  if  defendant's  language  used  on  the  occasion  com- 
plained of,  taken  as  a  whole,  and  all  of  it,  did  not,  according  to  its 
fair  meaning  under  the  circumstances,  charge  plaintiff  with  lar- 
ceny, or  if  the  hearers  did  not  understand  that  it  charged  him  with 
larceny,  but  that  it  simply  charged  him  with  doing  some  unfair  or 
dishonest  thing,  not  amounting  to  larceny,  as  the  hearers  under- 
stood it,  then  defendant  is  not  guilty,  for  then  he  would  not  charge 
plaintiff  with  crime,  and  the  charge  of  the  crime  is  the  gist  of  the 
alleged  slander.®* 

§  3358(3).    Wisconsin 

You  are  instructed  that,  even  though  the  slanderous  words  (im- 
puting forgery)  were  used,  still  there  could  be  no  recovery  if  the 
defendant  at  the  same  time  and  in  the  same  connection  made  a 

^^^  Ramsay  v.  Harrison,  89  S.  E.  «»  Ellis   v.   Whitehead,   54   N.   W. 

977,  119  Va.  682.  752,  95  Mich.  105. 

*8  Hosley  v.  Brooks,  20  lU.  115,  71  o"  Ellis  v.  Whitehead,  54  N.  W.  752, 

Am.  Dec.  252..  95  Mich.  105. 
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statement  indicating  that  he  only  intended  to  charge  the  plaintiff 
with  writing  his  (defendant's)  name  on  a  check  without  authority." 

§  3359.     Effect  of  innuendo 

We  further  say,  as  requested  by  the  defendant,  that  an  innuendo 
does  not  enlarge  the  sense  of  the  words  used  in  the  publication, 
and  that  the  jurors  should  therefore  be  neither  guided  nor  biased 
by  the  innuendo  ffeed  in  the  amended  declaration  of  the  plaintiff, 
but  must  take  the  law  in  regard  to  the  interpretation  of  the  words 
of  the  publication  as  laid  down  by  the  court;  i.  e.,  a  fair  and  rea- 
sonable interpretation  as  to  what  was  meant.®* 

§  3360.  Province  of  jury  with  respect  to  construction  of  words 
alleged  to  be  libelous 
You  are  instructed  that  as  to  whether  said  letter  is  libelous  of 
not  is  a  question  of  law  that  has  been  settled  by  the  court.  It  has 
been  determined  that  the  language  of  the  letter,  as  explained  and 
construed  by  the  innuendoes  or  averments  of  the  complaint,  con- 
stitute a  libel,  for  which  plaintiff  has  a  right  of  action ;  yet  these 
innuendoes  or  averments  raise  a  question  of  fact  which  it  is  the 
province  of  the  jury  to  decide.®* 

§  3361.     Province  of  court  to  determine  whether  language  suscepti- 
ble of  meaning  attributed  to  it 
I  336((l).    Maine 

You  are  instructed  that  in  libels  the  court  ordinarily  from  an  in- 
spection of  thfe  language  used  can  determine  whether  it  was  in  its 
matter  libelous  or  could  be  libelous.  That  is  a  matter  for  the 
court,  not  a  matter  for  the  jury.  It  is  a  question  of  law  as  the  courts 
have  held,  whether  the  language  used  is  susceptible  of  the  mean- 
ing attributed  to  it — not  whether  it  did  mean  that,  in  this  case,  but 
whether  it  could  mean  that.  That  is  a  matter  of  law.  The  mean- 
ing attributed  to  the  language  used  in  this  case  was  that  the  plain- 
tiff was  there  and  then  suffering  from  the  loathsome  and  infectious 
disease  of  syphilis.  Language  is  sometimes  used  that  without  some 
information  the  court  cannot  say  from  the  words  themselves  what 
they  do  mean.  Yet  the  words  may  be  in  more  or  less  common 
use,  so  that  the  parties  using  them  know  what  the  words  mean,  and 
the  court  may  not.  In  this  case  I  have  listened  to  the  evidence  of 
the  parties  in  regard  to  the  meaning  attributed  to  the  words  in 
this  locality  where  these  parties  live.  You  have  heard  the  evidence, 
but  it  is  for  me  to  decide  the  question,  and  I  instruct  you,  as  a 
matter  of  law,  that  the  use  of  the  words,  "he  is  a  damaged  goods 

01  Greeler  v.  Redmond,  143  N.  W.  "^  Todd  v.  Every  Evening  Printing 

152,  154  Wis.  503.  Co.,  66  Atl.  97,  6  Pennewill,  233. 

63  Young  V.  Clegg,  93  Ind.  371 
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chap,"  is  susceptible  of  meaning  that  he  is  afflicted  with  syphiHs 
in  some  degree  or  form.  Not  that  he  had  suffered  from  it  some 
time  before  and  has  been  cured,  but  the  language  is  susceptible  of 
the  meaning  that  he  then  was  afflicted  with  it  in  some  degree,, in 
some  way.  So  that  the  language  in  the  light  of  the  evidence  we 
have  as  to  its  use  and  meaning  is  of  a  nature  to  be  libelous.®* 

§  3361(2).    Wisconsin  • 

The  jury  are  instructed  that  the  words  complained  of,  if  uttered, 
would  charge  plaintiff  with  a  serious  offense,  necessarily  subjecting 
her  to  anguish  of  mind  and  humiliation."® 

D.     Malice 

§  3362.    What  constitutes  malice 

Matters  considered  in  determiniDg  question  of  malice,  see  post,  §  3402. 
§  3362(1).    United  States 

You  are  instructed  that  if  a  person,  in  publishing  a  libel  of  a  seri- 
ous character  against  an  individual,  is  affirmatively  shown  to  have 
been  guilty  of  recklessness  or  wantonness,  neither  knowing  whether 
it  was  true  or  false,  or  not,  nor  making  any  adequate  attempt  to  dis- 
cover whether  it  was  well  founded  or  not,  such  wantonness  of  con- 
duct is  justly  regarded  as  actually  malicious  in  its  character.®* 
§  3362(2).    Alabama 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 
that  the  defendant  made  the  statement  as  charged  in  the  com- 
plaint, and  that  when  he  made  such  statement  the  defendant  knew 
it  was  untrue,  then  that  would  be  conclusive  evidence  of  malice  on 
the  part  of  the  defendant.®' 

§  3362(3).    Kansas 

You  are  instructed  that  malice  means  a  wrongful  act  done  inten- 
tionally without  just  cause  or  excuse.®* 

§  3362(4).    Pennsylvania 

Now  we  come  to  some  most  vital  and  not  so  easily  determined 
ingredients  of  plaintiff's  case,  for  you  must  find  in  the  fifth  place 

that  the  article  was  malicious,  published  with  malice  by  =-. 

Of  course,  so  far  as  the  defendant,  the  publisher,  is  concerned,  there 
is  not  the  slightest  proof  of  actual  malice  at  all.    It  is  only  legally 

imputed,  so  far  as  he  is  concerned,  from  the  acts  of ;   but 

he  is  responsible  for 's  acts.    Now  malice  we  all  know  to  be 

54  King  V.  Pillsbury,    99  Atl.  513,  =7  Phillips  v.  Bradsbaw,  52  So.  662, 

115  Me.  528.  16T  Ala.  199. 

6  0  Hacker  v.  Heiney,  87  N.  W.  249,  i^s  Good  v.  Higgins,  161  Pac.  673,  99 

111  Wis.  313.  Kan.  315. 

60  Tribune  Ass'n   v.    Follwell,   107 
Fed.  646,  46  C.  C.  A.  526, 
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an  evil  mind,  with  intention  to  do  injury  to  somebody,  without  .any 
justification  or  excuse,  and  the  law  recognizes  two  kinds  of  malice, 
one  being  actual  malice ;  that  is,  the  motive  which  actuates  one 
who  really  sets  out  to  hurt  another,  to  injure  him,  to  do  him  an 
injury.  Then  the  law  recognizes  another  kind  of-  malice,  natrieiyj 
implied  malice,  not  express,  but  implied  from  certain  circumstances. 
I  will  draw  them  to  your  attention.^' 

I  3362(5).    Virginia 

The  court  further  instructs  the  jury  that  while  malice  is  the  gist 
of  this  action,  and  proof  that  the  defendant  was  actuated  by  irialice 
in  making  said  publication  is  necessary  in  order  to  a  recovery 
against  her,  yet  this  does  not  necessarily  mean  hatred  or  ill  will 
towards  the  plaintiff.** 

§  3363.     Same— Effect  of  dislike  or  ill  will  , 

The  court  instructs  the  jury  that  the  term  "malice,"  or  "njali- 
cious,"  as  used  in  these  instructions,  does  not  mean  ixiere  spite  or 
ill  will,  but  it  means  the. intentional  doing  of  a  wrongful  act  without 
just  cause  or  excuse.*^ 

The  court  further  declares  the  law  to  be  that  with  reference  to 
the  words  "malice,"  and  "malicious,"  as  used  in  these  instructions, 
there  are  two  kinds  of  malice ;  the  one  being  what  is  known  as  im- 
plied malice,  or  malice  in  law;  and  the  other,  express  malice,  or 
malice  in  fact.  The  first,  or  implied  malice,  is  the  kind  that  a  jury 
might  presume  or  infer  from  facts  and  circumstances  in  the  case, 
without  any  direct  evidence  offered  to  prove  the  same;  but  the 
second,  or  express  malice,  must  be  shown  by  some  wrongful  state- 
ments or  conduct  of  a  person,  which  prove  such  malice  to  the  sat- 
isfaction of  the  jury;  and  you  are  further  instructed  that,  although 
an  act  done  because  of  spite  or  ill  will  would  be  a  malicious  act, 
yet  mere  dislike,  spite,  or  ill  will  does  not  constitute  malice,  for 
the  purpose  of  this  case ;  and  even  though  you  should  believe  from 
the  evidence  that,  at  the  time  the  article  in  question  was  published, 

the  editor  or  owners  of  the  r  were  unfriendly  towards  the 

plaintiff,  and  entertained  hostile  and  spiteful  feelings  towards  him, 
yet,  unless  you  believe  from  all  the  evidence  that  the  publication 
of  said  article  was  a  wrongful  act,  and  that  it  was  done  with  the 
intent  to  injure  the  plaintiff,  and  without  any  legal  justification  or 
excuse — that  is,  that  said  act  was  either  known  by  the  defendant 
to  be  wrongful,  or  that  it  was  done  without  restraint  or  reasonable 
cause,  and  in  reckless  disregard  of  the  plaintiff's  rights — then  you 

CO  Wharen  v.  Dershuck,  108  Atl.  18,  si  Eail    v.     National     Newspapef 

264  Pa.  562.  Ass'n,  192  S.  W,  129,  198  Mo.  App. 

eoEamsay  v.  Harrison,  89    S.  E.  463. 
977,  119  Va.  682. 
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cannot  lawfully  find  a  verdict  for  the  plaintiff,  unless  you  believe 
that  the  said  article  was  libelous  and  was  false  and  untrue,  in  which 
event  the  law  infers  malice.** 

§  3364.     Malice  as  an  essential  eletneat  of  cause  of  action 

Effect  of  malice  as  destroying  claim  of  privilege,  see  post,  §  3388. 
Effect  of  malice  as  destroying  truth  as  defense,  see  post,  §  3390. 

§  3364(l)-     Alabama 

You  are  instructed  that  malice  is  essential  to  the  support  of  an 
action  for  slanderous  words;  but  if  one,  falsely,  wrongfully,  and 
willfully  charges  another  with  a  felony,  the  law  will  imply  malice 
until  the  contrary  is  shown.  On  the  part  of  the  defendant  it  is  in- 
sisted, that  the  words  spoken  by  him  were  spoken  under  such  cir- 
cumstances as  to  rebut  and  repel  all  malice.®* 

i  3364(2).    Kansas 

You  are  instructed  that  the  words  must  be  uttered  maliciously 
before  a  recovery  can  be  had  of  the  speaker.** 

§  3365.     Implied  malice  or  presumption  of  malice 
§  3365(1)-     United  States 

You  are  instructed  that  it  is  also  alleged  that  the  words  were 
maliciously  uttered.  Malice,  too,  may  be  presumed  without  direct 
proof.  If  one  has  uttered  slanderous  words  of  another,  and  the 
proof  shows  that  they  were  spoken  on  an  unjustifiable  occasion, 
malice  may  be  inferred.  Malice  does  not  necessarily  mean  actual 
ill  will  or  hate.  The  law  presumes  a  wrongful  intention  where  the 
wor^s  are  shown  to  have  been  uttered  without  justification.'® 
§  3365(2).    Missouri 

The  court  instructs  the  jury  that,  although  you  may  believe  from 
the  evidence  that  a  part  or  the  whole  of  the  article  set  out  in  plain- 
tiff's petition  consisted  of  statements  made  to  defendant  by  the 
wife  of  plaintiff,  and  although  you  may  believe  from  the  evidence 
that  the  defendant  published  the  same  believing  in  good  faith  that 
the  same  was  true,  yet,  if  you  believe  the  article  itself  was  false 
and  libelous,  the  court  instructs  you  that  the  defendant's  good  faith 
or  belief  in  the  truth  of  said  article  does  not  constitute  a  defense 
in  this  case,  but  the  jury  should  consider  the  same  in  mitigation  of 
damages.** 

82  Fish  V.  St.  Louis  County  Print-  84  Good  v.  Higgins,  161  Pac.  673, 

ing  &  Publishing  Co.,  74  S.  W.  641,       99  Kan.   315. 
102  Mo.  App.  6.  6  6  Broughton    v.    McGrew    (C.    O. 

8  3  Stallings     v.    Newman,   26    Ala.       Ind.)  39  Fed.  672,  5  L.  R.  A.  406. 
300,  62  Am.  Dec.  723.  sa  McOlOslvey  v.  Pulitzer  Pub.  Co., 

53  S.  W.  1087,  152  Mo.  339. 
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§  3365(3).    Pennsylvania 

You  are  instructed  that,  generally  speaking,  there  are  two  kinds 
of  malice,  malice  in  fact,  and  malice  in  law;   either  of  them  would 

sustain  an  action  for  libel.    Now,  did haVe  actual  malice? 

You  may  ask  yourselves  this  question  first.  As  I  say,  there  is  no 
proof  of  any  ill  will  or  intention  on  his  part ;  didn't  even  know 
the  plaintiff.  He  attended  that  meeting,  as  he  had  a  right  to  do, 
public  meeting  of  the  school  boafd,  for  the  purpose  of  recording 
the  public  proceedings  there,  as  he  had  a  right  to  do,  and  it  does 
not  seem  to  the  court  as  if  you  could  find  from  any  of  the  circum- 
stances actual  or  express  malice.     Nevertheless,  if  knew 

the  article  to  be  false — and  here  is  one  of  the  vital  questions  of  fact 
in  the  case  for  you  to  answer— if  he  knew  it  to  be  false  when  he 
made  the  statement,  that  would  make  it  malice  in  law.  That  would! 
be  implied  malice.  In  the  absence  of  any  proof  to  show  express- 
malice  or  actual  malice,  you  as  jurors  would  not  only  have  the 

right,  but  it  would  be  your  duty,  to  infer  malice^  if '-  knew 

the  article  to  be  false.  Now,  did  he  know  it  to  be  false?  It  is  for 
you  to  say.*' 

§  3366.     Same — Presumption  of  malice  from  falsely  speaking  or 

writing  words  defamatory  per  se 
i  3366(1).    Iowa  .  ^ 

You  are  instructed  that  the  article  in  question  contains  an  impu- 
tation that  the  plaintiff  was  unchaste.  You  are  therefore  instructed 
that,  if  you  find  such  imputation  w;as  false,  the,  law  presumes,  in 
the  absence  of  evidence  to  the  contrary,  that  plaintiff  was  damaged 
in  her  feelings  and  her  reputation,  and  that  in  publishing  the  article 
in  question  the  defendant  was  actuated  by  legal  malice.  It  follows 
from  this  that  your  verdict  in  this  case  must  be  for  the  plaintiff, 
and  that  the  only  question  for  you  to  determine  is  the  amount  of 
her  damage.** 

i  3366(2).    Kansas 

You  are  instructed  that,  while  ordinarily  the  words  must  have 
been  uttered  maliciously  and  it  must  so  appear  before  a  recovery 
can  be  had  of  the  speaker,  yet  you  are  instructed  that  the  words 
falsely  imputing  to  a  party  the  commission  of  a  crime  are  action- 
able per  se.,  that  is,  actionable  in  themselves,  and  the  law  pre- 
sumes that  the  party  uttering  them  intended  maliciously  to  injure 
the  person  concerning  whom  they  were  spoken  unless  the  contrary 
appears  from  the  evidence,  occasion,  or  manner  of  speaking  them, 

ei  Wharen  V.  Dershuck,  108  la.  18.  esHulbert  v.  New  Nonpareil  Co.,. 

264  Pa.  562i.  82  N.  W.  928,  111  Iowa,  490. 
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Such  malice  so  presumed  is  known  as  implied  malice  as  distin* 
guished  from  express  malice.** 

§  3366(3).    MJchisan 

I  instruct  you,  gentlemen,  without  any  further  evidence,  that  the 
mere  fact  of  the  publication  itself — those  parts  of  the  publication 
which  have  not  been  justified,  and  which  I  have  instructed  you 
are  libelous^should  be  considered  by  you  as  a  voluntary  act  by  the 
defendant,  and  to  have  proceeded  from  a  malicious/ motive.  The 
willful,  publication  by  defendant  of  this  libelous  statement  nec- 
essarily involved  a  design  on  his  part  to  produce  such  injury  upon 
the  plaintiff  as  is  a  necessary  consequence  of  the  libel,  and  the 
defendant  would  be  liable,  without  other  proof  than  the  publication 
itself,  for  all  the  necessary  damages  which  resulted  to  the  plain- 
tiff from  the  publication  of  all  those  parts  of  the  publication  which 
have  not  been  proved  to  be  true.'"* 

§  3366(4).     Missouri 

The  court  instructs  the  jury  that  by  malice  is  not  meant  necessa- 
rily spite  or  ill  will — though  an  act  done, because  of  spite  or  ill  will 
would  be  malicious — but  is  also  ineant  the  doing  of  a  wrongful  act 
iiitentionally,  without  just  cause  or  excuse ;  and  that,  therefore,  if 
the  jury  believe  in. this  case  that  the  article  complained  of  was 
not  ^ue,  and  was  a  libel  upon  the  plaintiff,  then  the  law  presumes 
thatit  was  maliciously  published.  A  man  is  presumed  by  law  to 
intend  what  are  the  natural,  ordinary  consequences  of  his  acts; 
and  -if  an  article  is  published,  and  is  untrue,  and  has  the  effect  of 
injuring  the  reputation  of  him  of  whom  it  is  written  by  exposing 
■him  to  public  hatred,  contempt,  and  ridicule,  or  affecting  him  as 
herein  kboVe  described  in  the  definition  of  libel,  then  the  pub- 
lisher is  presumed  to  have  intended  that  effect.'^ 

You  are  instructed  that  if,  in  this  case,  the  jury  find  that  defend- 
ant spoke  the  slanderous  words  as  charged  in  the  second  and  third 
counts  of  plaintiff's  petition,  then  the  law  presumes ;  they  were 
.spoken  maliciously,  and  it  is  not  necessary  to  prove  any  express 
malice  in  order  f:o  warrant  a  verdict  for  plaintiff.''^ 

§  3366(5).    Nebrasica 

The  jury  are  instructed  that  words  charging  a  woman  with  be- 
ing a  whore  are  actionable  in  themselves,  and  the  law  presumes 
that  a  party  uttering  them  intended  maliciously  to  injure  the- per- 
son concerning  whom  they  are  spoken,  unless  the  contrary  appear 
from  the  circumstances,  occasion,  or  manner  of  the  speaking  of  the 

,89  Good  V.  Higgins,  161  Pac.  673,  ^i  stark    v.     Publishers:      George 

S9  Kan.  315.  Knapp  &  Co.,  61   S.  W.  669,  160  Mo. 

70  Austin  V.   Hyndman,  78  N.   W.  529. 

663,  119  Mich.  615.  '2  Lewis  v.  McDaniel,  82  Mo.  577. 
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words ;  but  all  the  plaintiffs  are  bound  to  prove  in  the  case,  to  en- 
title them  to  recover,  is  the  speaking  by  the  defendant  of  enough 
of  the  slanderous  words  charged  in  the  petition  to  amount, to  a 
charge  that  the  plaintiff  C.  was  a  whore,  and  express  malice  or  ill 
will  need  not  be  proved;  but,  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiffs  have  failed  to  prove  enough  of  the  words 
to  amount  to  a  charge  that  the  plaintiff  was  a  whore,  then  the 
plaintiffs  cannot  recover,  and  your  verdict  should  be  for  the  defend- 
ant.'* 

§  3366(6).     New  York 

The  jury  are  instructed  that,  so  far  as  malice  is  necessary  to  the 
right  of  action  of  plaintiff,  it  is  properly  inferable  from  the  falsity 
of  the  words  charged  in  the  complaint  as  libelous,  if  you  find  from', 
the  evidence  that  such  words  were  false.'* 

§  3367.     Same^ — Knowingly  making  false  statements  as  evidence 
of  malice 

The  court  charges  the  jury  that  if  they  believe  froni  the  evi- 
dence that  the  defendant  made  the  statement  as  charged  in  the. 
complaint,  and  that  when  he  made  such  statement  the  defendant 
knew  it  was  untrue,  then  that  would  be  conclusive  evidence  of 
malice  on  the  part  of  the  defendant.'® 

§  3368.     Distinction  between  implied  and  express  malice 

You  are  instructed  that,  in  considering  the  question  of  damages, 
it  is  necessary,  to  enable  you  to  make  an  intelligent  disposition  of  it,, 
to  understand  what  is  meant  by  the  term  "malice,"  which  you 
have  heard  used  so  frequently  in  the  course  of  the  trial.  The  word 
"malice,"  when  used  in  relation  to  the  action  of  libel,  means  no 
more  than  "willfulness."  A  willful  injury  without  just  reason  is 
properly  called  "malicious."  Malice  is  said  to  be  express  or  im- 
plied. So  far  as5  any  explanation  of  that  distinction  is  necessary 
for  our  purposes  here,  I  instruct  you  that  implied  malice  is  the  kind 
of  malice  which  the  law  presumes  actuated  the  defendant  in  pub-, 
lishing  the  libel  in  question ;  it  is  what  the  law  assumes  influenced 
him  in  making  the  publication;  while  express  malice  is  such  fur- 
ther or  additional  or  actual  malevolent  design  or  purpose  as  may 
have  been  entertained  by  defendant  in  making  the  publication  in 
question.'* 

"Boldt  V.  Bud  wig,  28  N.  W.  280;  to  Phillips  v.  Bradshaw,  52  South.' 

19  Neb.  739.  662,  167  Ala.  199. 

■  *  Lewis  V.  Cliapman,  19  Barb.  (N.  '«  Austin  v.  Hyndma Si,  78  'N.  W. 

Y.)  252.  663,  119  Mich.  615. 
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§  3369.    Necessity  of  proof  of  express  malice 

§  3369(1)-    Delaware 

You  are  instructed  that  express  malice  must  be  proved.  It  is 
never  implied  or  presumed.  It  may,  however,  be  proved  by  direct 
or  indirect  evidence.  In  determining  whether  there  was  express 
malice  in  this  case,  you  should  consider  all  the  facts  and  circum- 
stances disclosed  by  the  evidence  which  tend  to  show  the  motive 
or  spirit  which  actuated  the  words  complained  of." 

§  3369(2).     Maine 

I  instruct  you  that  if  the  statements  made  by  the  defendant 
were  made  in  an  honest  belief  in  their  truth,  and  he  used  the  same 
degree  of  care  that  an  ordinarily  prudent  man  would  use,  and 
should  use,  before  accusing  the  plaintiff  of  crime,  and  he  could  not 
•discover,  by  the  exercise  of  that  care,  that  the  signature  to  the  note 
was  his  signature,  then  no  actual  malice  can  be  inferred;  but  it 
does  not  lie  in  the  mouth  of  that  man  to  shut  his  eyes  to  the  truth 
so  that  he  does  not  see.  If  the  defendant  knew,  or  should  have 
known,  that  that  was  his  note,  then  it  is  no  excuse  for  him  that  he 
shut  his  eyes  and  would  not  learn  the  truth."* 

§  3370.     Imputing  malice  to  corporation 

The  court  also  instructs  you  that  the  defendant,  being  a  cor-' 
poration,  can  only  act  through  its  officers  and  agents,  and  is  re- 
sponsible for  the  willful,  wanton,  reckless,  or  malicious  acts  of  its 
officers  or  agents,  done  within  the  scope  of  their  employment ;  and 
if  you  believe  from  the  evidence  that  one  or  more  of  the  agents  and 
officers  of  the  defendant  who  were  engaged  in  furnishing  said  re- 
port of ,  or  in  collecting  or  compiling  the  information  for  the 

same,  were  actuated  by  express  or  actual  malice,  or  ill  will  towards 
plaintiffs,  or  acted  with  willful  or  wanton  neglect  of  the  rights  of 
plaintiffs,  or  with  a  reckless  disregard  of  the  consequences  of  their 
acts  and  conduct,  in  the  performance  of  the  services  imposed  upon 
them  by  the  defendant  in  relatipn  to  said  report,  then  the  acts, 
conduct,  and  "motives  of  such  officers  or  agents  in  that  regard  were 
the  acts,  conduct,  and  motives  of  the  defendant,  and  the  defendant 
is  chargeable  with  actual  or  express  malice  in  respect  to  said  re- 
port." 

■'^  Smita  V.  Singles,    72  Atl.  97T,  6  tb  Minter  v.  Bradstreet   Co.,  73  S. 

Pennewill,  544.  W.  668,  174  Mo.  444. 

78  Sullivan  v.  McOafEerty,  102  AtL 
324, 117  Me.  1. 
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E.    Publication 
§  3371.    What  constitutes 

Matters  considered  as  evidence  of  publication,  see  post,  §  3407. 
Rule  in-  criminal  proceedings,  see  post,  §  3433. 

You  are  instructed  that  "publication,"  as  here  spoken  of,  is  the 
preparation  and  delivery  of  a  copy  of  the  alleged  libelous  matter 
to  some  third  person.  To  entitle  the  plaintiffs  to  recover,  it  is  not 
necessary  to  prove  the  issue  or  publieation  of  numerous  copies  of 
said  report,  and  if  you  believe  from  the  evidence  that,  at  a  date 
prior  to  the  institution  of  this  suit,  the  defendant  prepared  and 
delivered  a  copy  of  said  report  to  any  firm,  person,  or  corporation 
other  than  the  plaintiffs  themselves,  then  there  was  complete  pub- 
lication thereof  in  contemplation  of  law.*" . 

§  3372.     Communicating  news  item  to  reporter  of  newspaper 

You  are  instructed  that  the  mere  fact  of  communicating  a  state- 
ment to  a  person  known  to  be  a  reporter  of  a  newspaper,  unaccom- 
panied with  a  request  to  reduce  the  same  to  writing,  or  to  publish 
the  same,  is  not  sufficient  itself  to  justify  the  jury  in  arriving  at  the 
conclusion  that  the  defendant  either  wrote  or  caused  to  be  written, 
or  published  or  caused  to  be  published,  the  article." 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 

case  that  F.,  who  was  a  reporter  for  the  — ,  of  his  own  volition 

went  into  the  office  of  the  defendant,  in  quest  of  news,  and  while 
there,  in  a  conversation,  the  defendant  communicated  the  infor- 
mation to  F.,  and  that  F.  afterwards  retired  to  his  office,  and  there, 
from  memory,  reduced  to  writing  the  information  he  so  received 

from  defendant,  and  handed  the  same  to  the  editor  of  the  — 

for  publication,  and  if  you  further  believe  that  defendant  at  no 
time  made  any  request  to  have  the  matters  published,  and  never 
saw  what  had  been  written  until  after  the  same  had  been  published, 
then  you  should  bring  in  a  verdict  of  not  guilty.** 

§  3373.     Liability  of  corporation  for  act  of  agent 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
agent  or  agents  of  the  defendant  corporation  showed  and  exhibited 

the  publication  in  question  as  to  — to  the  public,  or  to  any 

individuals  constituting  the  public,  but  did  so  without  instructions 
or  authority  from  their  principal,  the  defendant  corporation  is  not 
responsible  for  such  circulation  of  the  publication.** 

so  Minter  v.  Bradstreet  Co.,  73  S.  82  state  v.  Osborn,  38  Pac.  572,  54 

W.  668,  174  Mo.  444.  Kan.  473. 

81  State  y.  Osborn,  38  Pac.  572,  54  ss  Schulze  v.  Jalonick,  44  S.  W.  580, 

Kan.  473.  18  Tex.  Civ.  App.  296. 
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§  3374.     Liability  for  second  publication 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this 
case  that  the  defendant  H.  printed  the^  statement  as  alleged  in  the 
complaint  with  the  reasonable  expectation  that  it  would  be  read 
by  some  third  person,  and  suffered  the  same  to  come  into  the 
hands  of  the  defendant  S.,  and  the  same  did  come  into  the  hands 
of  the  defendant  S.,  and  he,  the  said  S.,  read  a  copy  of  the  same 
and  exhibited  the  same  to  various  third  persons  so  that  they  could 
see,  and  did  see,  the  contents  of  such  printed  statement,  and  that 
the  same  tended  to  bring  plaintiff  into  disrepute  and  to  degrade 
and  disgrace  him,  or  to  expose  him  to  ridicule  and  contempt,  and 
as  a  result  thereof  plaintiff  suffered  damages,  then  both  of  the 
defendants  would  be  liable  to  the  plafntiff  for  the  second  publica- 
tion, and  if  you  so  find  your  verdict  should  be  for  the  plaintiff 
and  against  both  of  the  defendants,  urlless  you  further  find  that  the 
statements  set  forth  in  such  printed  statement  were  true.** 

F.    Privileged  Communications 

§  3375.  Communications  on  subject  with  respect  to  which  de- 
fendant has  an  interest  or  moral  or  social  duty  to,  per- 
form 

You  are  instructed  that  a  communication  made  in  good  faith, 
upon  any  subject-matter  in  which  the  party  communicating  has  an 
interest,  or  in  reference  to  which  he  has  a  duty,  public  or  private, 
either  legal,  moral,  or  social,  if  made  to  a  person  having  a  corre- 
sponding interest  or  duty,  is  privileged.  Communications  within 
the  privilege  are  not  actionable  merely  because  they  are  false  and 
defamatory,  but  express  malice  must  be  shown.** 

You  aye  instructed  that,  if  you  believe  from  the  evidence  that  the 
defendant,  in  the  pursuit  of  his  business  of  collecting  facts  con- 
cerning all  such  matt:ers  as  may  affect  the  risk  of  insuring  build.- 
ings  and  property,  printed  in  the  pamphlet  in  evidence  the  matters 
therein  stated  in  regard  to  the  building  of  plaintiff,  and-  stated 
therein  that  the  occupancy  thereof  was  'blind  tiger' ;  that  he  did  so 
believing  it  true,  and  in  good  faith,  and  furnished  said  pamphlet 
to  the  defendant  company  and  other  insurance  companies  in  the 
usual  course  of  business,  for  the  purpose  of  furnishing  them  such 
information  as  is  commonly  needed  and  obtained  by  insurance 
companies — such  publication  would  be  privileged,  and  the  defend- 
ant would  not,  by  reason  thereof,  be  liable  to  damages.  And,  if 
you  further  believe  from  the  evidence  that  the  defendant  company 

M  Sourbier   v.   Brown,   123  N.   E.  8  6  Schulze  v.  JalonlcU,   44    S.   W. 

802,  188  Ind.  5H,  580,  18  Tex.  Civ.  App.  296. 
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the  Fire  Insurance  Company,  merely  used  the  pamphlet 

thus  obtained  by  sendmg  it  to  their  agent  or  agents  in  the  town 

of ,  with  instructions  to  be  governed  by  the  rates  and  other 

contents  of  the  book  in  attending  to  and  transacting  the  business 
of  the  company,  and  that  they  did  so,  beheving  the  information  ob- 
tained from  such  publication  to  be  true,  and  did  not  instruct  their 
agent  or  agents  to  use  such  information ,  for  any  purpose  except 
the  business  they  transacted  for  defendant,  such  publication  and 
communication  would  be  privileged,  so  far  as  the  defendant  com- 
pany is  concerned,  and  would  not  subject  them  to  darnages.** 

You  are  instructed  that  the  defendants  have  pleaded  that  the  al- 
leged slanderous  communication  sued  upon  was  privileged.  In 
this  connection,  you  are  charged  that  any  communication  made  in 
good  faith  upon  any  subject-matter  in  which  the  party  communi- 
cating has  an  interest,  or  in  reference  to  which  he  has  a  moral  or 
social  duty  to  perform,  is  qualifiedly  privileged,  even  though  it 
contains' a  charge  of  crime,  which  without  such  privilege  would  be 
actionable,  and  although  the  duty  is  not  a  legal  one,  but  only  a. 
moral  or  social  duty  of  imperfect  obligation,  if  it  be  made  to  a  per- 
son having  a  corresponding  interest  or  duty.  Now,  if  you  believ.e 
from  the  evidence  that  the  communication  alleged  to  have  been 
made  by  the  defendants  herein  sued  upon  was  privileged  as  here- 
inabove defined,  you  are  directed  to  find  for  the  defendants,  unless 
you  find  from  the  evidence  that  defendants  were  actiiated  by  actual 
malice  in  making  said  communication.  In  this  connection  you  are 
instructed  that  if  you  believe  from  the  evidence  that  the  communi- 
cation was  privileged,  then  you  are  instructed  that  the  burden  of 
proof  is  upon  the  plaintiff  to  establish  by  a  preponderance  of  the 
evidence  that  defendants  were  actuated  by  actual  malice  in  making 
said  statement.  You  are  further  instructed  that  actual  malice 
means  ill  will,  or  any  wrongful  or  wicked  motive  which  prompts 
or  induces  the  act  complained  of.*' 

§  3376.     Newspaper  comment  on  conduct  of  private  citizen 

I  instruct  you  that,  if  you  find  that  the  following  language :  "Is 
it  true,  as  is  charged  by  a  woman  who  claims  that  B.  wronged  her 
aged  mother  and  herself  in  the  matter  of  disposing  of  an  estate 

of  one  of  B.'s  clients,  that  'knows  too  much  about  B.' " 

when  used  in  connection  with  the  balance  of  the  published  article 
— refers  to  the  said  B.  as  a  private  citizen,  or  an  attorney  at  law, 
and  that  the  same  tends  to  expose  the  said  B.  as  such  private  citi- 
zen, or  an  attorney  at  law,  to  hatred,  contempt,  or  obloquy,  or  to 

8  8  Schulze  v.   Jalonick,  44   S.   W.  s7  Vacicek    v.   Trojack   (Tex.   Civ. 

580,  18  Tex.  Civ.  App.  296.  App.)  226  S.  W.  505. 
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deprive  him  of  the  benefit  of  public  confidence,  or  social  inter- 
course, the  defendant  was  not  privileged  to  publish  such  language 
under  the  law  of  privilege  as  heretofore  defined  to  you,  and  the 
publication  of  such  language  is,  by  the  law,  deemed  tnalicious,  and 
the  defendant  cannot  excuse  such  publication,  as  I  have  heretofore 
defined  excuse  to  you,  and  the  burden  is  upon  the  defendant  to 
show  that  he  published  the  same  without  malice.** 

§  3377.    Comment  on  conduct  of  public  officers  6r  of  candidates 

for  public  office 
§  3377(1).    Iowa 

The  court  instructs  the  jury  that  when  a  man  becomes  a  can- 
didate for  public  office,  his  character  for  honesty  and  integrity, 
and  his  qualifications  and  fitness  for  the  position,  are  put  before 
the  public,  and  are  thereby  made  proper  subjects  for  comment,  and 
all  matters  having  a  bearing  on  the  character  and  fitness  of  a  can- 
didate for  such,  office  may  be  .pdblished  if  they  are  in  good  faith, 
and  on  probable  cause  believed  to  be  facts.  Where  a  person,  tion- 
estly  believing  that  a  candidate  for  public  office  is  guilty  of  con- 
duct affecting  his  fitness  for  the  position  to  which  he  aspires,  com- 
municates that  belief  through  a  newspaper  to  the  electors,  whose 
support  the  candidate  seeks,  acting  in  good  faith  in  the  discharge 
of  his  duty  to  the  public,  such  publication  is  privileged.*' 

§  3377(2);     Kentucky 

The  court  instructs  the  jury  that  (the  defendant  having  admitted 
making  the  alleged  publication  and  that  it  concerned  the  plain- 
tiff) you  must  find  for  the  plaintiff,  if  the  publication  was  false 
and  malicious,  and  that  malice  is  inferable  from  the  falsity  of  the 
publication,  but  that,  if  you  believe  from  the  evidence  that  the 
publication  of  which  complaint  is  made  was  substantially  true, 
or  a   reasonable  and   fair   criticism   of  the   plaintiff's  conduct  as 

,  and  was  made  in  good  faith,  without  malice,  then  you 

must  find  for  the  defendant.** 

§  3377(3).    Missouri 

To  further  enable  you  to  decide  the  questions  submitted  to  you 
in  this  case,  the  court  instructs  you :  (1)  That,  in  the  absence  of 
evidence  to  the  contrary,  the  law  presumes  the  reputation  and 
character  of  a  man  to  be  good.  That  the  board  of  president  and 

directors  of  the public  schools  had  no  right  to  engage  any 

one  to  lobby  for  or  against  any  bill  in  the  legislature  affecting  in 
its  provisions  their  terms  of  office,  and  to  appropriate  or  expend 

88  State  V.  Sefrit,  144  Pac.  725,  82  so  Vance  v.  Louisville  Courier  Jour- 
Wash.  520.  nal,  95  Ky.  41,  23  S.  W.  591,  15  Ky. 

8  9  Ott  V.  Murphy,  141  N.   W.  463,  Law  Eep.  412. 
160  Iowa,  730. 
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any  of  the  public  funds  under  their  control  for  such  purpose ;  nor 
had  any  officer  of  theirs,  as  a  representative  of  the  board,  the  right, 
nor  was  it  his  duty,  in  his  official  capacity  to  lobby  for  or  against 
any  such  bill,  or  work  for  or  against  any  such  bill  affecting  their 
terms  of  office,  and  to  receive  public  money  of  the  school  fund 
for  expenses  in  such  employment ;  and  that  any  such '  conduct, 
and  appropriation  of  money,  or  acceptance  of  the  same  under 
such  appropriation  is  without  warrant  of  law,  is  against  the 
policy  of  republican  form  of  government,  and  can  properly  be 
criticised,  commented  upon,  and  rebuked  by  any  paper  or  indi- 
vidual in  any  appropriate  and  proper  terms.  For  while  any  in- 
dividual is  permitted,  and-  often  is  moved  by  duty,  to  present  by 
way  of  petition  or  public  argument  his  views  and  opinions  and 
reasons  for  or  against  any  measure  pending  before  the  Legislature 
of  the  state,  this  right  belongs  to  him  as  a  constituent  part  of  the 
sovereignty,  and  cannot  be  employed  by  an  individual  acting  offi- 
cially or  by  public  officials  while  serving  the  people,  and  intrusted 
only  with  certain  duties,  responsibilities,  and  trusts.  It  is  their 
duty  to  carry  out  the  law  within  the  limits  of  the  powers  con- 
ferred upon  them,' and  not  otherwise  to  either  persuade,  direct,  or 
force  legislation,  or  attempt  so  to  do,  in  regard  to  matters  affecting 
their  terms  of  office,  or  duties  relating  thereto.  You  are  further  in- 
structed that  a  lobbyist  is  one  who  frequents  the  lobby  or  precincts  of  a 
legislature  or  other  deliberative  assembly  with  the  view  of  influencing 
the  votes  of  members,  or  who  solicits  or  seeks  to  influence  the  votes  of 
members,  or  seeks  to  influence  their  official  action,  whether  in  the  lobby 
of  the  Legislature  or  elsewhere.*^ 

§  3377(4).     South  Dakota 

You  are  instructed  that  the  law  provides  that  a  privileged  com- 
munication, so  far  as  it  relates  to  this  case,  is  one  made  in  a  com- 
munication, without  malice,  to  a  person  or  persons  interested 
therein,  by  one  who  is  also  interested,  or  by  one  who  stands  in 
such .  relations  to  the  persons  interested  as  to'  afford  a  reasonable 
ground  for  supposing  the  motive  for  the  communication  inno- 
cent. The  defendant  claims  that,  the  plaintiff  being  at  the  time 
a  candidate  for  office  at  the  hands  of  the  voters  of  this  commu- 
nity and  he  (the  defendant)  being  a  resident  of  the  city  of 

he  was  interested  in  the  result,  and  that  the  residents  of  the 
city,  to  whom  the  publications  were  addressed,  and  who  read 
the  paper  published  by  him,  were  also  interested  in  like  man- 
ner; that  he  was  not  actuated  or  inspired  by  malice  in  publish- 
ing   the    articles,  referred    to;     and    that    they    are,    therefore, 

•1  Stark  V.  Publishers :   George  Knapp  &  Co.,  61  S.  W.  669,  160  Mo.  529. 
iNST.TO  Juries— 232 
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privileged,  under  the  rules  which  I  have  given  you,  and  were, 
therefore,  not  libelous.  And,  generally,  upon  the  question  of  priv- 
ileged communications,  I  charge  you  that  the  law  is  that  the  fit- 
ness and  qualifications  of  a  candidate  for  an  elective  office  may 
be  a  subject  for  the  freest  scrutiny  and  investigation,  either  by 
the  proprietor  of  a  newspaper,  or  by  a  voter  or  person  having  an 
interest  in  the  matter,  and  that  much  latitude  must  be  allowed  in 
the  publication,  for  the  information  of  voters  of  charges  affecting 
the  fitness  of  a  candidate  for  the  place  he  seeks,  so  long  as  it  is 
done  honestly  and  without  malice;  nor  will  such  a  publication  be 
actionable,  without  proof  of  express  malice,  although  it  may  be 
harsh,  unjust,  and  unnecessarily  severe,  for  these  are  matters  of 
opinion,  of  which  the  party  making  the  publication  has  a  right  to 
judge  for  himself.  In  the  case  of  such  a  publication  the  occasion 
rebuts  the  inference  of  malice  which  the  law  would  otherwise  raise 
from  the  falsity,  and  no  right  of  action  exists,  even  though  the 
character  of  the  party  has  suffered,  unless  he  is  able  to  show  the 
existence  of  actual  malice.  You  will,  however,  understand  that 
this  privilege  accorded  to  a  newspaper  publisher  or  any  other  perr 
son  cannot  avail  any  one  as  a  defense,  who  ma^  seek  under  cover 
of  it  to  maliciously  attack  or  traduce  the  character  of  any  person 
by  publishing  of  such  person  false  and  libelous  articles  concerning 
himself.  If  a  publication  attacks  the  private  character  of  a  can- 
didate for  office  by  falsely  imputing  to  him  a  crime  in  some  respect 
not  specially  going  to  the  question  ■  of  his  fitness  for  the  office  to 
which  he  aspires,  it  is  hot  privileged  by  the  occasion,  either  ab- 
solutely or  qualifiedly,  is  actionable  per  se,  and  the  law  implies 
malice;  and  it  is  no  justification  that  the  publication  was  made 
with  honest  belief  in  its  truth,  in  good  faith,  and  for  the  purpose 
of  influencing  voters:  Such  publications. can  only  be  justified. by 
proof  of  their  truth."" 
§  3377(5).    Virginia 

The  court  instructs  the  jury  that  the  conduct  of  public  officers 
is  open  to  public  criticism,  and  it  is  for  the  interest  of  society  that 
their  acts  may  be  fully  published,  with  fitting  comments  or  stric- 
tures, and  that  whoever  fills  a  public  office  renders  himself  open 
to  public  discussion,  and  if  any  of  his  acts  are  wrong  he  must  ac- 
cept the  attack  as  a  necessary,  though  unpleasant,  circumstance  at- 
taching to  his  position.  It  is  not  only  the  right,  but  the  duty,  of 
a  citizen  to  make  complaint  of  any  misconduct  on  the  part  of  offi- 
cials to  those  charged  with  supervision  over  them,  and  it  is  the  right 
and  privilege  of  the  latter  to  discuss  the  fitness  or  misconduct  of  such 
officials  with  taxpayers  in  the  town  in  which  they  live.*^ 

9  2  Myers  v.  Longstaff,  84  N.  W.  233,  as  Gatewood  v.   Garrett,  56   S.   E. 

14  S.  D.  98.  335,  106  Va.  552. 
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§  3378.     Right  to  publish  news  item  where  all  parties  concerned 
have  previously  denied  its  truth 

Now,  I  think  this  is  a  good  case  to  submit  to  twelve  men  in ; — ' 

county,  to  say  what  damages  a  plaintiff  shall  have  who  has  been 
treated  as  the  plaintiff  has.  Has  he  been  injured,  or  has  the  de- 
fendant pursued  a  proper  and  justifiable  course  towards  a  citizen/ 
who  is  a  man  of  good  character,  and  where  the  defendant  does  not 
set  up  the  truth?  Or  has  the  defendant,  while  the  plaintiff  is 
away,  tried  to  find  out  what  the  truth  is,  and  then  published  the  libel 
with  the  truth?  Now,  you  will  have  this  article  before  you.  It  is  put 
in  the  declaration  exactly,  I  understand,  as  it  was  printed,  and  the  first 
question  is :  Do  you  find  that  to  be,  as  I  have  suggested — that  para- 
graph with  the  whole  article — to  be  practically  a  charge  of  adultery?  If 
it  is,  and  it  is  not  true,  and  it  is  not  claimed  to  be  true,  then  the  plain- 
tiff is  entitled  to  whatever  damages  you  think  a  man  is  entitled  to, 
who  has  a  good  character,  and  who  is  above  reproach,  who  is  ac- 
cused in  a  public  journal  like  the of  that  crime,  and  sent  out 

under  the  circumstances  which  this  was.     You  are  to  take  into  con- 
sideration that  the  defendant  had  published  what  was  published  in , 

— : ,  that  the  article  was  not  true,  and  that,  when  the  defendant  _ 

published  this  article,  it  had  not  only  the  fact  that  the  wife  of  plain- 
tiff, but  that  plaintiff  also,  denied  that  there  was  any  truth  in  that 
accusation.  But  still  the  defendant  published  it  with  their  denial. 
Now,  it  is  for  you  to  say  whether  the  defendant  is  justified  in  doing 
that,  or  whether,  when  the  defendant  found  out  both  from  the  plain- 
tiff and  his  wife,  acting  separately  and  from  different  sources,  that 
there  was  not  a  word  of  truth  in  the  article,  that  it  was  a  gross  libel, 
whether  the  defendant  can  go  on  and  publish  it,  and  then  set  up  as  an 
excuse  that  the  defendant  consulted  both  the  plaintiff  and  his  wife, 
and  that  they  both  said  that  it  was  not  true.  And,  if  you  say  it  is  a 
libel  under  the  rules  I  have  given  you,  you  are  to  say  what  the  damages 


§  3379.     Filing  information  charging  insanity 

You  are  instructed  thg,t  the  real  question  for  you  to  determine 
first  in  this  case  is :  Was  the  information  made  by  the  defendant 
and  filed  by  him  honestly  and  in  good  faith,  upon  probable  cause, 
he  believing  at  the  time  that  the  plaintiff  was  insane,  or  laboring 
under  an  insane  delusion,  and  done  for  a  laudable  purpose,  to  pro- 
tect himself,  his  property,  or  society?  And  if  you  find,  from  the 
preponderance  of  the  credible  evidence  in  the  case,  that  it  was  so 
done,  then  your  verdict  should  be  for  the  defendant.'® 

94  Bishop    V.    Journal    Newspaper  »5  Comfort  v.  Young,  69  N.  W.  1032, 

Co.,  47  N.  E.  119,  168  Mass.  327.  100  Iowa,   627.    Defendant  did  not 

.object  to  this  instruction. 
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You  are  instrjicted  that,  if  you  find  that  the  said  information  was 
made  and  filed  without  probable  cause,  or  without  honestly  believ- 
ing that  the  statements  therein  were  true,  but  was  done  to  injure 
the  plaintiff  in  his  gdod  name  and  reputation,  or  for  some  advan- 
tage over  him,  then  the  law  would  imply  malice,  and  you  should  find 
for  the  plaintiff.*" 

§  3380.     Publication  of  report  of  judicial  proceedings — Inserting 
matters  not  shown  by  record 

You  are  instructed  that  there  is  no  dispute  in  the  case  but  that 
the  article  in  question  was  published  by  the  defendant,  and  that, 
in  so  far  as  it  referred  to  the  plaintiff,  it  was  untrue.  The  defendant 
claims  that  the  article  was  privileged ;  that  is,  that  it  had  a  right 
to  publish  the  same,  whether  true  or  false,  by  reason  of  its  being 
the  report  of  a  judicial  proceeding.  There  was,  however,  nothing 
in  the  legal  proceedings  or  in  the  information  furnished  by  the 
justice  that  identified  the  plaintiff  as  being  the  prosecuting-witness 

in  the  so-called  case.     When,  therefore,  the  defendant  did 

,so  identify  her  in  the  article  in  question,  it  did  so  at  its  peril,  and 
the  statements  with  reference  to  the  plaintiff  having  turned  out 
to  be  false,  the  plea  of  privilege  cannot  avail  the  defendant.®'' 

§  3381.     Same — Necessity  of  fair  and  impzirtial  report 

The  court  instructs  the  jurors  that  while  the  publication  of  an 
abridged  or  condensed  report  of  a  public  trial,  or  judicial  proceed- 
ing, if  prepared  impartially,  truthfully,  and  fairly,  will  be  deemed 
privileged,  and  protect  the  publisher  against  an  action  therefor, 
yet  the  addition  by  the  publisher  of  any  unfavorable  insinuations  or 
comments  of  his  own  as  to  the  person  assailed,  or  the  omission  or 
suppressi6n  of  parts  of  the  proceedings  which  would  tend  to  quali- 
fy or  explain  the  defamatory  matter  and  place  it  in  a  more  favorable 
light  for  the  person  defamed,  is  evidence  of  malice  and  destroys 
the  privilege,  and  therefore,  unless  the  jurors  believe  and  find 
from  the  evidence  that  the  report  published  by  defendant  of  the 

proceedings  of  the extradition  matter  before  the  Governor  of 

was  a  fair,  truthful,  and  impartial  report  or  abridged  report 

of  said  proceedings,  as  above  explained  (so  far  as  it  related  to  the 
plaintiff  herein  and  the  accusations  there  made  against  his  charac- 
ter), the  jury  will  disregard  the  defense  of  privilege  made  by  the 
defendant  and  find  against  it  on  said  defense."* 

88  Comfort   V.    Young,   69    N.    W.  »8  Brown  v.  Globe  Printing  Co.,  112 

1032,   100  Iowa,  627.  S.,W.  462,  213  Mo.  611,  127  Am.  St, 

07  Hulbert  v.  New  Nonpareil  Co.,  Rep.  627. 
S2  N.  W.  928,  111  Iowa,  490. 
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§  3382.  Communications  concerning  matters  in  which  defendant 
and  those  addressed  have  a  common  financial  or  busi- 
ness interest 

{  3382(1).    United  States 

you  are  instructed  that  it  is  right  under  some  circumstances  to 
utter  words  which  otherwise  would  be  slanderous,  the  words  being 
privileged  by  reason  of  the  circumstances  under  which  they  are 
uttered.  The  particular  privilege  set  up  in  this  case  is  that  the  de- 
fendant himself  was  a  stockholder  in  this  railroad  company;  that 
there  was  a  meeting  of  stockholders,  and  that  at  this  meeting,  if 
at  all,  he  uttered  the  words  charged.  It  appears  in  the  evidence, 
without  dispute,  that  the  president  of  the  road  was  present  at  the 
meeting  and  some  of  the  directors  at  least  and  a  number  of  at- 
torneys. I  believe  it  is  shown  that  two  of  these  attorneys  were  not 
stockholders.  Whether  they  were  in  the  room  at  the  time  the 
meeting  was  in  progress,  and  when  defendant  made  whatever 
statements  he  did  make  in  the  course  of  the  meeting,  is  a  matter 
of  fact  for  you.  I  will  say,  however,  that  at  such  a  meeting  as  that 
is  shown  to  have  been,  defendant,  or  any  party  interested  in  the 
railroad,  had  a  right— it  was  his  privilege — to  communicate  to  the 
-president  of  the  road  and  to  the  directors  and  every  stockholder 
present  whatever  he  knew,  or  had  reason  to  believe,  and  did  in  fact 
believe,  in  respect  to  the  management  of  the  road  or  the  conduct 
of  any  of  its  employes;  and  if  defendant  did  use,  in  that  meeting, 
the  words  charged,  or  any  of  them;  and  if  upon  information  that 
he  had  received,  either  from  others  or  by  his  own  observation,  or 
dfrom  both  sources,  he  believed  that  the  statement  which  he  made 
was  true,  then  the  fact  that  it  was  made  in  that  meeting  would  con- 
stitute the  communication  one  of  privilege,  and  not  actionable.*' 

The  suggestion  is  made  that  the  presence  of  parties  who  were 
not  stockholders  destroys  this  privilege.  So  far  as  I  have  observed, 
the  evidence  does  not  reveal  the  presence  of  any  who  were  not 
stockholders,  except  two  or  three  attorneys  who  have  been  wit- 
nesses. The  testimony  shows  that  these  gentlemen  were  present 
at  the  instance  and  request  of  the  officers  of  the  road — of  the  presi- 
dent, at  least,  and  possibly  of  some  of  the  directors.  There  has 
Tieen  some  criticism  upon  these  attorneys  for  being  present.  I  make 
-no  comment  upon  that.  It  is  aside  from  anything  I  need  instruct 
you  about,  and  is  left  to  your  own  judgment.  I  do  say  that  these 
gentlemen,  who  were  in  the  employment  of  the  company  as  attor- 
neys, being  thus  present  at  the  request  of  the  president  of  the  road, 
their  presence  did  not  take  away  from  defendant,  or  any  other 
-director  present,  the  right  to  make  communications  of  the  kind  in 

"Broughton  v.  McGrew  (C.  0.  Ind.)  39  Fed.  672,  5  L.  R.  A.  406. 
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question,  directly  to  the  board,  or  to  the  president  or  to  the  stock- 
holders assembled  there.  Their  presence  in  that  manner  did  not 
affect  the  privilege  or  right  of  a  stockholder  to  criticise  the  manage- 
ment of  the  road  or  the  conduct  of  employes.^  . 

,  Something  has  been  said  to  the  effect  that  the  election  of  direc- 
tors was  over  when  the  words  were  spoken,  and  therefore  they 
could  not  have  been  uttered  with  a  view  of  affecting  the  election. 
The  privilege,  however,  in  such  a  case,  does  not  depend  upon  the 
fact  that  the  election  had  or  had  not  been  held.  The  president  was 
there,  and  some  of  the  directors,  and  the  privilege  might  well  and 
properly  be  exercised  after  the  choice  of  the  new  board,  in  order  to 
indicate  what  reforms  ought  to  be  accomplished  in  the  manage- 
ment; and  it  is  not  material  whether  or  not  the  defendant  had 
tried  to  get  a  new  board  of  directors.  That  fact  would  not  affect 
the  right  of  any  officers  remaining  or  coming  in  control  to  make  the 
necessary  investigation  and  correction,  if  there  were  such,  evils 
prevailing  as  stated  in  the  words  complained  of;  so  that  the  ques- 
tion whether  the  election  had  taken  place  is  not  material  to  the 
determination  of  this  question  of  privilege.  If  the  utterance  was 
to  the  people  who  had  the  management  of  the  road,  or  some  of 
them,  and  in  the  presence  of  others  who  were  interested  in  it,  and 
who  were  called  to  participate  in  that  meeting,  it  was  privileged, 
no  matter  to  what  stage  the  business  had  reached.* 

You  are  instructed  that  a  question  arises  which  is  somewhat 
different ;  that  is,  whether  the  meeting  had  not  terminated,  and 
whether  the  words  were  uttered  to  any  who  were  not  entitled  to 
receive  them  as  privileged  communications.  It  is  claimed  on  behalf 
of  the  plaintiff,  and  I  believe  his  counsel  rest  their  case  on  that  as- 
sertion, that  the  words  were  not  uttered  in  the  room  where  the 
meeting  was  held,  but  were  spoken  outside  of  the  door  to  attorneys 
and  to  men  who  were  not  members  of  the  board,  or  interested  in  the 
board  directly.  Now,  whether  the  words  were  uttered  outside  of 
the  door  or  inside  does  not  determine  necessarily  whether  they  were 
privileged  or  not.  There  might  be  a  meeting  going  on  where  the 
party  would  have  the  right  to  utter  the  words,  if  he  chose  to,  to 
those  who  were  interested  in  the  subject,  and  there  he  might  turn 
aside  to  some  individual  who  was  not  interested,  and  utter  the 
words  to  him  without  any  justification  for  so  doing;  so  that  wheth- 
er these  men  had  passed  the  door  or  were  still  inside  the  room  has 
little  to  do  with  the  question.  If  the  words  were  really  addressed 
to  an  individual  or  individuals  having  no  interest  in  the  subject, 
and  not  to  the  meeting,  nor  to  others  who  were  concerned  in  the 

1  Broughton  v.  McGrew  (C.  0.  Ind.)  2  Broughton  v.  McGrevv  (C.  C.  Ind.) 

39  Fed.  672,  5  L.  R.  A.  406,  39  Fed.  672,  5  L,  R.  A,  406, 
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management  of  the  road,  they  might  be  actionable  or  slanderous. 

Now  then,  were  the  words  uttered  in  the  hall  to  ,  , 

and ,  and  overheard  by ,  slanderous?  Strictly  speak- 
ing, the  words  so  uttered  would  not  be  privileged  if  then  spoken 
for  the  first  time;  but  if  the  same  words  had  been  uttered  in  the 
meeting,  or  words  to  the  same  effect,  embodying  the  charge  of. 
drunkenness  against  plaintiff,  so  that  the  accusation  became  known 
to  all  present,  in  a  way  to  be  privileged,  and  then,  as  the  parties 
were  leaving  the  room,  there  was  a  repetition  of  the  matter  by  de- 
fendant to  men  who  were  present  and  heard  the  words  first  uttered, 
I  would  say  that  no  action  ought  to  be  maintained  for  the  repeti- 
tion of  the  words  to  those  who  had  already  heard  them  when  it  was 
proper  to  utter  them.  It  was  a  matter  from  which  it  could  not  be 
said  any  damage  could  result, 'because  the  parties  had. already  heard 
it;  especially  if  the  second  utterance  occurred  in  a  discussion  be- 
tween the  defendant  and  these  attorneys,  who  were  controverting 
his  statement  made  in  the  meeting-  In  determining,  therefor, 
whether  or  not  the  utterance  of  the  words  to  these  attorneys  is 
an  actionable  or  slandprous  utterance  it  is  important  for  you  to 
determine  whether  substantially  the  same  charge  had  first  been 
made  in  the  meeting,  and  to  the  meeting,  in  a  way  to  be  privileged. 
If  the  charge  had  not  been  made  to  the  meeting,  and  this  was  a 
voluntary  utterance  by  the  defendant  to  these  attorneys,  then,  in 
my  judgment,  the  words  ought  not  to  be  held  privileged,  and  I  so 
instruct  you ;  and  you  would  be  entitled  to  find  for  the  plaintiff  on 
account  of  what  was  thus  voluntarily  said  to  the  attorneys,  wheth- 
er done  inside  the  door  or  outside  the  door.  If  the  defendant  got 
the  attorneys  aside,  or  happened  to  be  aside  with  them,  and  brought 
up  for  the  first  time  the  charge  against  plaintiff,  it  was  a  slanderous 
and  unjustifiable  charge,  which  would  support  the  action ;  but  if 
it  was  a  mere  repetition,  growing  out  of  a  discussion  in  respect  to 
what  he  had  said  in  the  meeting  on  the  same  subject,  then  I  think 
the  privilege  ought  to  be  considered  as  covering  the  repetition  of 
the  words,  and  so  instruct  you.^ 

§  3382(2).    Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  if  you  believe  the  evi- 
dence of  P.  that  defendant,  on ,  an  occasion  previous  to  that 

laid  in  the  complaint  in  this  charge,  stated  to  the  said  P.  that  the 

plaintiff  had  stolen  — '■ bales  of  cotton  belonging  to  the 

Company,  or  had  converted  it  to  his  own  use,  or  words  to  that 
effect,  as  testified  by  P.,  and  you  further  believe  from  the  evidence 
that  the  defendant  had  the  right  to  believe  at  that  time  that  P. 
was  the  superintendent  of  the  farm,  and  that  the  words  were  spoken 

3  Broughton  v.  McGrew  (C.  C.  Ind.)  39  Fed.  672,  5  L.  R.  A.  406. 
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by  the  defendant  in  what  he  honestly  conceived  to  be  in  the  dis- 
chargee of  his  duties  to  the  interest  of  the  Company,  that 

the  utterances  of  the  defendant  on  that  occasion  to  the  said  P.  were 
privileged  communications,  from  which  the  law  withdraws  an  infer- 
ence of  malice,  and  the  same  are  not  malicious,  nor  can  you  con- 
.  sider  them  as  evidence  of  malice  in  the  utterances  charged  in  the 
complaint  in  this  cause.* 

§  3382(3).    Arkansas 

The  court  instructs  th^  jury  that  although  you  may  find  from 
the  evidence  in  the  case  that  the  language  set  out  in  the  complaint 
was  used  by  the  agent  or  employe  of  the  company,  and  that  such  lan- 
guage, in  its  common  acceptation,  amounts  to  charging  the  plain- 
tiff with  a  breach  of  the  criminal  law,  or  other  dishonest  practice, 
yet  if  you  further  find  from  the  evidence  that  such  language  was 
spoken  by  the  agent  of  the  company  to  another  in  the  course  of 
his  duty,  and  that  it  was  necessary  or  proper  in  the  course  of  the 
investigation  for  such  communication  to  have  been  made,  in  the 
course  of  duty,  and  that  it  was  not  made  with  a  malicious  intent  to  in- 
jure the  plaintiff,  then  the  court  tells  you  as  a  matter  of  law  that  this 
would  be  a  privileged  communication  for  which  neither  the  agent  nor 
the  company  would  be  liable,  and  your  verdict  would  be  for  the  de- 
fendant.® 
§  3382(4).    Kentucky 

The  court  instructs  the  jury  that  if  the  jury  believe  from  the 
evidence  that,  at  the  time  he  wrote  the  letter  and  imparted  its  con- 
tents, as  set  forth  in  the  first  instruction,  the  defendant  had  received 
from  sources  which  he  believed  to  be  reliable  the  information  con- 
tained in  said  letter,  and  if  they  believe  from  the  evidence  that,  at 
the  titne  said  letter  was  written  and  its  contents  imparted,  as  afore- 
said, defendant  in  good  faith  believed  that  the  information  con- 
tained in  said  letter  was  true,  and  if  the  jury  further  believe  from 

the  evidence  that,  in  writing  said  letter  and  imparting  to  ■■ — 

and the  information  therein  contained,  the  defendant  in  good 

faith  and  without  malice  so  acted  in  the  exercise  of  his  right  and 

duty  to  communicate  to  said  persons,  as  state  agents  of  the  — ■ 

Company,  any  facts  or  information  affecting  its  interests  as  surety 
in  plaintiff's  bonds,  and  to  protect  said  company,  the  jury  should 
find  for  the  defendant.* 
§  3382(5).    Virginia 

The  court  instructs  the  jury  that  the  letter  written  by  defendant 
to ,  set  out  in  the  declaration,  was  a  privileged  communica- 

*  Phillips  V.  Bradshaw,  52  South.  «  McClintock  v.  McClure,  188  S.  W. 

662,  167  Ala.  199.  867,  171  Ky.  714,  Ann.  Cas.  1918E,  96.. 

li  Lindsey  v.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.,  129  S.  W.  807,  95  Ark.  534. 
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tion,  for  the  protection  of  his  interests  and  the  interests  of  the 

Corporation,  and  as  such  the  defendant  is  not  hable  in  this 

action,  and  whether  the  statements  contained  therein  are  true  or 
not,  if  the  jury  believe  from  the  evidence  that  defendant  acted  in 
.good  faith  in  writing  and  sending  said  letter,  without  malice  to  the 
plaintiff  and  for  the  .purpose  of  protecting  his  interest  or  the  in- 
terests of  the  ■ Corporation,  believing  the  language  of  said 

letter  to  be  true,  then  they  must  find  for  the  defendant  in  this  ac- 
tion, unless  they  shall  believe  from  the  evidence  that  the  language 
■of  said  letter  was  not  justified  by  the  occasion  so  as  to  amount 
to  an  abuse  of  the  defendant's  privilege  in  writing  said  letter  to 

the .' 

The  court  instructs  the  jury  that  the  letter  signed  by  C,  dated 
-,  mentioned  in  the  declaration,  was  a  privileged  communi- 


cation by  the  defendant  for  the  protection  of  its  own  business,  and 
as  such  the  defendant  company  is  not  liable  in  this  action;  and 
whether  the  statements  therein  contained  were  true  or  not,  if  the 
jury  believes  from  the  evidence  that  C,  as  president  of  said  com- 
pany, acted  without  malice  in  writing  and  sending  said  letter  to 

,  and  for  the  purpose  of  collecting  the  debt  therein  mentioned, 

believing  the  language  to  be  true,  then  they  must  find  for  the  de- 
fendant.* 

§  3383.     Report  by  commercial  agency  to  client 

The  court  instructs  the  jury  that  plaintiffs  complain  that  defend- 
ant published  of  and  concerning  them  the  following  lilpelous  things : 
First.  The  opinion  is  expressed  that  a  local  bank  has  been  se- 
cured. Second.  Their  present  condition  is  not  regarded  as  partic- 
ularly flattering,  and  seems  to  suggest  cash  dealings,  which  they 
claim  were  each  of  them  false,  malicious,  and  defamatory.  The 
publication  complained  of  consists  in  defendant  giving  out  to  others 
papers  containing  said  charges.  Now,  if  you  find  from  the  evi- 
dence that  defendant  only  gave  out  such  papers  to  such  persons 
or  firms  or  corporations  as  were  interested  in  knowing  the  financial 
condition  of  plaintiffs  at  the  time,  by  reason  of  having  had,  or  be- 
ing about  to  have,  business  transactions  with  plaintiffs,  or  who 
were  subscribers  of  defendant,  and  had  made  request  upon  defend- 
ant for  information  concerning  plaintiffs,  and  that  for  such  reasons, 
or  any  of  them,  defendant  made  and  furnished  such  papers  in  good 
faith,  then  such  publications  were  privileged,  and  do  not  sustain  the 
allegations  of  plaintiffs'  petition,  and  your  finding  must  be  for  de- 
fendant, unless  plaintiffs  have  proved  by  the  greater  weight  of  all 
the  evidence  in  this  case  that  defendant  was  actuated  in  making 

7  Vaughan  v.  Lytton,  101  S.  E.  865,  s  Reusch  v.  Roanoke  Cold  Storage 

126  Va.  671.  Co.,  91  Va.  534,  22  S.  E.  358. 
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such  publications  by  malice,  toward  plaintiffs,  as  said  term  "'malice'' 
has.  been  defined  in  other  instructions." 

You  are  instructed  that  the  privilege  claimed  by  the  defendant  is 
not  absolute,  but  qualified,  and  to  entitle  the  defendant  to  the  ben- 
efit of  the  same  you  must  find  from  the  evidence  that  defendant  only 
issued  and  delivered  said  report  to  such  personsf  firms,  or  corpora- 
tions as  were  interested  in  knowing  the  financial  condition  of  the 
plaintiffs  at  the  time  by  reason  of  having  had,  or  being  about  to 
have,  business  transactions  with  plaintiffs,  or  who  were  subscribers 
of  the  defendant  company,  and  had  made  requests  upon  defend- 
ant for  information  concerning  plaintiffs,  and  that  for  such  rea- 
sons, or  any  of  them,  defendant  made  and  furnished  said  report  in 
good  faith,  and,  unless  you  do  so  find,  then  said  publication  was 
not  privileged.-^" 

§  3384.     Communications  in  line  of  official  duty 

In  this  case  I  instruct  you  that,  if  you  find  that ,  his  su- 
perior officer  and  colonel  of  his  regiment,  sent  plaintiff's  letter  re- 
lating to  the  promotion  of  plaintiff  to  the  defendant,  the  captain- 
of  plaintiff's  company,  for  explanation  or  indorsement  at  a  time 
when  a  first  sergeant  was  under  consideration,  then  the  defendant" 
was  pri-vileged  to  make  and  send  to  such  colonel  an  indorsement 
on  it  for  the  information  of  his  said  superior  officer  and  colonel, 
as  to  the  effect  which  such  promotion  would  have  on  the  company, 
and  the  military  service,  although  the  matter  therein  was  defama- 
tory and  false,  provided  such  communication  was  made  in  good 
faith,  and  belief  in  its  truth,  with  intent  to  perform  defendant's  duty 
to  the  company  and  the  service." 

§  3385.     Communication  by  postmaster  for  protection  of  property 
intrusted  to  his  care 

The  court  instructs  the  jury  that  the  communication  signed  by 
defendant,  dated ,  mentioned  in  the  declaration,  was  a  priv- 
ileged communication  by  the  defendant  for  the  protection  of  her  prop- 
erty and  the  property  intrusted  to  her  care,  and  as  such  the  de- 
fendant is  not  liable  in  this  action  unless  the  jury  shall  believe  from 
the  evidence  that  such  privileged  occasion  has  been  abused,  within 
the  meaning  set  out  in  the  other  instructions  given  in  this  case; 
and,  whether  the  statements  therein  contained  were  true  or  not, 
if  the  jury  believe  from  the  evidence  that  defendant,  as  postmistress, 
acted  in  good  faith,  without  malice  in  writing  and  sending  said 
letter,  and  for  the  purpose  of  protecting  her  property  and  that  in- 

»  Minter   v.  Bradstreet  Co.,   73   S.  ii  Gray  v.  Mossman,  90  Atl.  938,  8S 

W.  668,   174  Mo.  444.  Conn.  247,  Ann.  Oas.  19170,  27. 

10  Minter  v.  Brad.street  Co.,  73  S. 
W.  668,  174  Mo.  444. 
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trusted  to  heV  care,  believing  the  language  to  be  true,  then  they 
must  find  for  the  defendant.^^ 

§  3386.     Exceeding  privilege 

The  court  instructs  the  jury  that  even  should  they  believe  from 

the  evidence  that  the  defendant's  communication,  dated ,  was 

written  and  published  in  good  faith,  still  it  is  not  privileged,  and 
the  defendant  will  not  be  protected,  if  they  believe  from  the  evi- 
dence that  it  goes  beyond  the  occasion  or  exigency,  and  is  unneces- 
sarily defamatory  of  the  plaintiff.^* 

The  court  insti-ucts  the  jury  that,  even  should  they,  believe  from 
the  evidence  that  the  defendant's  communication  set  out  in  declara- 
tion was  written  and  published  in  good  faith,  still  it  is  not  priv- 
ileged, and  the  defendant  will  not  be  protected,  if  they  believe  from 
the  evidence  that  it  goes  beyond  the  occasion  or  exigency,  and  is 
unnecessarily  defamatory  of  the  plaintiff,  or  was  more  extensively 
published  than  the  circumstances  of  the  case  required.';* 

§  3387.     Necessity  of  showing  actual  malice  or  want  of  reasonable 
and  probable  cause  in  order  to  defeat  claim  of  privilege 

§  3387(1).    Michigan 

,  You  are  instructed  that  under  the  proof  in  this  cause,  the  word? 
spoken  by  the  defendant  come  under  the  class  which  the  law  des- 
ignates as  "privileged  communication,"  and  the  plaintiff  cannot  re- 
cover unless  she  shows  actual  malice — that  is,  hatred  or  ill  will — 
on  the  part  of  the  defendant,  or  shows  a  want  of  just  cause  or 
excuse  in  making  the  accusation.^^ 

You  are  instructed  that  if  you  shall  find  that  the  defendant  had 
no  malice — that  is,  hatred  or  ill  will^aga:inst  the  plaintiff,  and 
that  he  had  jusf  cause  or  excuse  for  making  the  accusation,  but 
that  he  made  the  charges  simply  to"  recover  the  things  which  he 
supposed  the  plaintiff  had  taken,  then  your  verdict  must  be  for  the 
defendant,  so  far  as  the  charges  of  slander  are  concerned." 

§  3387(2).     Pennsylvania 

You  are  instructed  that,  if  you  find  from  the  evidence  that , 

as  reporter  of  defendant's  newspaper,  caused  the  article  complained 
of  to  be  published  in  said  newspaper,  but  that  he  did  not  know  it 
to  be  false,  the  implication  of  malice  could  not  be  drawn  from  the 
article  itself,  as  in  ordinary  cases  of  libel,  because  in  my  judgment — 
and  we  say  it  to  you  as  a  matter  of  law — if  it  was  based  on  rea- 
sonable and  probable  cause,  if  the  article  was  published,  if  the  state- 

izEamsav  v.   Harrison,  89   S.   E.  "Moore  v.  Thompson,  52  N.  W. 

977   11«  Va    682  1000,  92  Mich.  498. 

13  Vaueha'n  v.  Lytton,  101  S.  E.  865,  is  Moore  v.  Thompson,  52  N.  W. 

126  Va  671  1000,  92  Mich,  49S. 

!♦  Ramsay  v.    Harrison,  89   S.   E. 
977,  119  Va.  682. 
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ment  incorporated  was  made  upon  reasonable  and  probable  cause^ 
it  was  a  privileged  communication.  Now,  that  is  a  legal  proposition 
entirely  for  the  court.  A  communication  is  privileged  when  made 
upon  a  proper  occasion,  from  a  proper  motive,  in  a  proper  manner, 
and  based  upon  reasonable  and  probable  cause.  And  when  so  made 
in  good  faith,  the  law  does  not  imply,  malice,  as  in  the  ordinary  case 
of  libel,  from  the  mere  proof  of  what  is  said  about  the  man,  and 
actual  malice  must  be  proved.  Now  I  say  concerning  this  article 
that  the  occasion  was  proper.  Here  was  a  public  meeting  of  the 
school  board,  open  to  the  public,  rightfully  open  to  the  public,  and 
matters  of  public  interest  being  discussed,  behavior  of  a  teacher, 
and  we  say,  without  any  discussion  or  debate  on  the  proposition, 
that  it  was  a  proper  occasion.  We  say  to  you,  further,  that  so  far 
as  you  can  observe,  either  from  the  surrounding  circumstances  or 
frorh  the  article  itself,  the  motive  and  the  manner  were  proper,  and' 
therefore  all  the  requirements  of  a  privileged  communication  would 
be  met,  if  it  was  not  known  to  be  false  (which,  of  course,  would 
destroy  the  privilege  as  we  have  already  charged  you) ,  or  if,  though 
untrue,  it  was  made  upon  reasonable  or  probable  cause.    So,  if  you 

do  not  find  that  knew  it  to  be  false,  you  must  find  want 

of  reasonable  or  probable  cause — that  is,  negligence — in  order  to- 
sustain  a  recovery  in  an  action  by  the  plaintiff,  and  that  brings  us 
to  the  next  ingredient  or  requirement,  negligence.  It  must  be  found 
to  be  either  malicious  in  the  light  of  the  instructions  which  I  have 
just  given  you  on  that  subject,  or  negligent  in  the  light  of  the  in- 
struction which  I  now  give  you.^' 

§  3388.    Effect  of  malice  as  destroying  claim  of  privilege 
§  3388(1).     United  States 

Many  things  have  been  said,  gentlemen,  about  other  questions — 
whether  the  road  was  in  good  condition;  whether  defendant  had 
cause  for, seeking  a  change  of  management;  and  whether  he  was 
acting  in  good  faith  in  regard  io  the  interests  of  the  road.  Much 
has  been  said  about  getting  control  of  the  corporation,  or  organizing 
it  in  the  interest  of  a  scheme.  All  these  things  are  remote  in  their 
bearing.  The  question  for  you,  first  and  mainly,  is  whether  defend- 
ant uttered  these  words  about  the  plaintiff,  and  wheth'er  he  uttered 
them  without  justification.  He  claims  he  did  it  justifiably  in  dis- 
charge of  his  duty  to  the  board.  The  mere  fact  that  he  uttered  them 
to  the  board  would  not  necessarily  be  a  justification.  He  must,, 
of  course,  have  done  it  in  good  faith.  If  he  uttered  the  words  to 
the  board,  and  did  not  believe  them  to  be  true,  there  was  for  that, 
of  course,  no  justification.    If  you  find  he  did  make  the  charge  of 

17  Wharen  v.  Dershuck,  108  Atl.  18,  264  Pa.  562. 
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drunkenness  against  plaintiff  as  alleged,  did  he  do  it  in  good  faith? 
He  has  testified,  and.  much  proof  has  been  introduce4  in  respect  to 
the  information  that  he  had  on  the  subject.  If  he  Ijad  been  told  by 
creditable  men  of  facts  which  fairly  led  him  to  believe,  and  en- 
titled him  to  believe,  there  was  something  wrong  in  plaintiff's  con- 
duct in  this  respect,  he  had  the  rigiit  to  bring  the  matter  up,  and 
you  may  presume  he  did  it  in  good  faith  unless  the  evidence  shows 
the  contrary.  Of  course,  if  the  evidence  convinces  you  that  he. did 
not  have  good  cause  to  bring  it  forward,  had  not  received  infor- 
mation that  would  warrant  a  prudent  man  in  bringing  such  a  charge 
forward,  you  will  say  he  did  not  act  in  good  faith,  and  will  not 
give  him  the  benefit  of  the  privilege  to  which  otherwise'  he  might  be 
entitled.  Every  presumption  is  in  favor  of  good  faith  if  he  had  in- 
formation on  the  subject  that  a  reasonable  man  might  have  acted 
upon." 

i  3388(2).    Iowa 

You  are  instructed  in  this  case,  if  you  find  from  the  evidence  and 

a  fair  preponderance  thereof  that  the  article  published  on , 

was  so  privileged,  then  the  burden  of  proof  is  upon  the  plaintiff  to 
show  malice.  If  a  party  publishing  an  article  did  not  honestly  be- 
lieve the  facts  published  to  be  true,  any  claim  of  privilege  would 
not  be  a  protection  to  him.  A  man  who  knowingly  makes  false 
charges  cannot  take  advantage  of  a  privilege;  and,  if  he  had  no 
reasonable  cause  for  believing  the  statements  to  be  true  and  the 
statements  were  false,  it  would  amount  in  legal  contemplation  to  a 
wanton  statement,  or  a  statement  made  without  knowing  or  caring 
whether  it  was  true  or  malicious." 

The  court  instructs  the  jury  that  the  term  "malice,"  as  employed 
in  the  definition  of  libel  per  se,  does  not  necessarily  mean  hatred 
or  ill  will  toward  thie  person  at  whom  the  libel  is  directed,  but 
the  want  of  legal  excuse  for  an  act  done  to  the  injury  of  another 
amounts  to  such  malice,  without  regard  to  the  motive  which 
prompted  it,  unless  privileged  or  justifiable.*' 

The  court  instructs  the  jury  that,  as  bearing  upon  the  question 
of  malice  in  the  publication  of  an  article,  under  the  plea  of  privi- 
lege, you  must  consider  every  fact  and  circumstance  in  evidence  in 
the  case  as  well  as  the  article  published,  and  from  all  such  facts  and 
circumstances,  and  the  article  itself,  determine  whether  or  not 
malice  in  the  publication  of  the  article  has  been  proved.  To  apply 
the  law  to  this  case  in  considering  the  defense  of  privilege,  it  is 

18  Broughton    v.    McGrew   '(C    G.  2»  Ott  v.  Murphy,  141  N.  W.  463, 

Ind.)  39  Fed.  672,  5  L.  R.  A.  406.  160  Iowa,  730. 

18  Ott  V.  Murphy,  141   N.  W.  463, 
160  Iowa,  730. 
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for  you  to  say  from  all  the  facts  and  circumstances  whether  or 

not  the  defendants  published  the  article  of ,  in  good  faith, 

and  for  justifiable  ends,  believing  the  same  to  be  true,  and  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show  that  malice  existed  on  th6 
part  of  the  defendants  in  the  publication  of  said  article.  If  the 
plaintiff  has  so  proved  malice,  then  the  defense  of  privilege  fails.  If 
he  has  not  so  proved  malice,  and  you  find  plaintiff  was  a  candidate 
for  said  ofSce  in ,  then  under  the  instructions  heretofore  giv- 
en you  it  will  be  your  duty  to  find  that  the  plea  of  privilege  as  to 
the  article  published  on  — has  been  established,  and  is  a  com- 
plete defense,  and  exonerates  the  defendants  from  any  liability  be- 
cause of  the  publication  of  said  article  on  said  date.*"^ 

§  3388(3).     Kentucky 

The  court  instructs  the  jury  that  if  the  jury  believe  from  the 

evidence  that  in  the  letter  dated ,  written  by  the  defendant 

to  and  ,  the  statements,  "Mr.  M.'s  mother  lost  her 

mind,"  "While  Mr.  M.  at  present  seems  to  be  all  right,  he  has  , 
done  several  things  in  the  last  year  that  I  do  not  think  look  ex- 
actly right,"  "My  judgment  is  when  we  are  safe  is  a'  good  time  to 
drop  out,"  and  "My  judgment  is  we  had  just  as  well  drop  this 

bond  and  also  Mr.  M.'s  bond  as  cashier  of  the  Bank  of 

,"  or  any  of  them,  were  false,  or  that  by  said  statements,  or 

any  of  them,  defendant  meant  to  express  and  did  express  a  doubt 
as   to  plaintiff's  mental  condition  for  the  purpose  of  creating  a 

false  impression  upon  the  minds  of  said and — ,  and  in 

order  to  bring  about  a  cancellation  of  plaintiff's  bonds  in  which  the 

Company  was  surety,  and,  if  the  jury  further  believe  from 

the  evidence  that  in  writing  said  letter  and  imparting  to  said  per- 
sons by  said  letter  the  information  therein  contained,  the  defend- 
ant was  prompted  by  malice  toward  the  plaintiff,  the  jury  should 
find  for  the  plaintiff,  and  unless  the  jury  so  believe  they  should 
find  for  the  defendant.^* 

§  3388(4).    Missouri 

You  are  instructed  that,  even  though  said  defense  of  privilege, 
as  above  indicated,  is  sustained  by  thie  evidence,  yet  it  is  not  avail- 
able to  the  defendant,  if  the  jury  find  and  believe,  taking  into  con- 
sideration the  character  of  the  publication  and  all  other  facts  and 
matters  in  evidence,  that  the  defendant  was  actuated  by  actual  mal- 
ice or  ill  will  towards  the  plaintiff  when  it  made  said  publication.*' 

The  court  further  instructs  you  that,  even  if  said  report  was  only 

21  Ott  V.  Murphy,   141  N.  W.  463,  2  3  Brown  v.  Globe  Printing  Co.,  112 

160  Iowa,  730.  S.  W.  462,  213  Mo.  611,  127  Am.  St. 

2  2McClintock  v.  McClure,  188   S.       Eep.  627, 
W.  867,  171  Ky.  714,  Ann.  Cas.  1918E, 
96. 
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furnished  to  such  persons  above  explained,  still  the  same  was  not 
privileged,  if  you  believe  from  the  evidence  that  the  same  was 
prompted  and  accompajiied  by  actual  malice  upon  the  part  of  de- 
fendant. ."Actual  malice,"  as  used  in  this  connection,  means. that 
the  report  in  question  was  prepared  and  published,  not  in  good  faith, 
but  with  intent  to  injure  plaintiffs,  or  with  a  willful  and  wanton 
neglect  of  the  rights  and  interests  of  the  plaintiffs,  and,  if  you  be- 
lieve from  the  evidence  that  there  was  such  actual  malice  in  the 
furnishing  of  the  said  reports,  then  the  same  was  not  privileged,  as 
claimed  by  the  defendant.^* 

§  3388(5).     Virginia 

The  court  instructs  the  jury  that  though  the  occasion  is  privi- 
leged, it  must  be  used  in  good  faith  and  without  malice.  Strong  and 
violent  language  or  insinuations  disproportional  to  the  occasion 
may  raise  an  inference  of  malice,  and  thus  lose  the  privilege  that 
would  otherwise  attach  to  it,  and  the  same  is  true  if  the  jury  believe 
from  the  evidence  that  the  defendant  availed  herself  of  the  occasion 
not  to  protect  her  interests  or  the  property  intrusted  to  her  care,  but 
to  gratify  her  ill  will  and  insult  the  plaintiff,  and  whether  such  an 
inference  of  malice  is  to  be  drawn  from  the  language  used,  the  man- 
ner of  its  publication,  or  the  circumstances  under  which  it  was  used, 
is  a  question  for  the  jury.  The  question  of  good  faith,  belief  in  the 
truth  of  the  statements  or  insinuations,  and  the  existence  of  actual 
malice  under  all  the  circumstances  of  the  case  remains  with  the 
jury.*' 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant  wrote  and  published  the  communication 
complained  of,  and  believe  further  that  the  same  was  not  written 
in  good  faith,  but  with  malice,  and  that  the  defendant  availed  her- 
self of  the  occasion  not  to  protect  her  interest,  or  property  commit- 
ted to  her  care,  but  to  gratify  her  ill  will  and  insult  the  plaintiff, 
and  if  they  further  believe  that  the  words  complained  of  were 
such  as  from  their  usual  construction  and  common  acceptation  are 
construed  as  insults  and  tend  to  violence  and  a  breach  of  the  peace, 
they  shall  find  for  the  plaintiff.** 

24Minter  v.  Bradstreet  Co.,  73  S.  ae  Ramsay  t.  Harrison,  89    S.  E. 

W.  668,  174  Mo.  444.  977,  119  Va.  682. 

26  Eamsay   v.  Harrison,  89   S.   E. 
977,  119  Va.  682. 
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G.    Justification 

§  3389.    Effect  of  proving  truth  of  alleged  defamatory  words 
i  3389(1).    United  States 

The  jury  are  instructed  that  this  is  an  action  on  the  part  of  plain- 
tiff to  recover  damages.  Plaintiff  claims  that  V.,  his  superior  offi- 
cer in  the  defendant  company,  made  a  statement  to  M.  that  the 

stock  in  the  store  of  the  defendant  company  in ,  and  of  which 

plaintiff  was  manager,  was  short,  and  that  the  pash  in  said  store 
was  also  short.  The  defendant  claims  that  M.  was  a  friend  of 
plaintiff  and  lived  in  the  same  house  with  him,  and  that  V.  was 
endeavoring  to  locate  plaintiff  and  get  some  explanation  of  his  con- 
duct, and  that  the  statement  made  by  V.  to  M.  as  to  the  shortage  in 
the  stock  and  shortage  in  the  cash  was  true,  and  was  made  in  good 
faith  and  without  malice.  In  actions  of  this  character,  proof  of  the 
statement  of  which  complaint  is  made,  if  true,  is  a  complete  defense. 
To  slander  a  person  implies  a  false  statement  about  them,  and  a 
true  statement  of  and  concerning  a  person  is  not  an  insult  for  which 
there  can  be  a  recovery.  The  burden  is  on  the  plaintiff  to  establish 
his  case;  he  must  show  that  the  defendant  used  the  language  set 
out  in  the  declaration,  and  the  jury  must  believe  this  language,  if 
true,  to  be  slanderous,  or  such  as  from  its  usual  import  is  insulting, 
and  calculated  to  cause  breach  of  peace,  before  there  can  be  any 
recovery.  If,  after  hearing  the  evidence,  the  jury  believe  that  the 
stock  mentioned  was  short,  and  the  cash  mentioned  was  also  short, 
then  the  verdict  must  be  for  the  defendant,  whether  said  shortage 
was  due  to  carelessness,  ignorance,  lack  of  attention,  dishonesty, 
or  other  cause.*' 

I  3389(2).     Delaware 

You  are  instructed  that,  although  the  defendant  has  entered  the 
plea  of  not  guilty,  he  has  also  pleaded  the  truth  of  the  alleged  slan- 
derous words,  and  upon  that  plea  he  relies.  If  you  believe  the  de- 
fendant has  clearly  and  fully  established  by  the  evidence  that  the 
plaintiff  did,  at  the  time  referred  to,  and  upon  a  matter  material  to 
the  case,  knowingly  swear  falsely,  he  has  made  out  a  complete  de- 
fense to  this  action,  and  your  verdict  should  be  in  his  favor.*' 
I  3389(3).    Michigan 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  defendant  htas  proved  under  his  notice  of  justification  by  a 
preponderance  of  evidence  that  the  statements  made  in  the  claimed 

2T  Grand  Union  Tea  Co.  v.  Lord,  as  Smith  v  Singles.  72  Atl.  977,  6 

231  Fed.  390,  145  O.   0.  A.  384,  Ann.       Pennewill,  544, 
Caa  19180,  1118. 
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libelous  publication  are  true,  then  he  has  made  a  complete  defense, 
and  in  that  case  your  verdict  should  be  no  cause  of  action.** 
I  3389(4).     Missouri 

You  are  instructed  that,  on  the  other  hand,  the  defendant  con- 
tends that  the  article  complained  of  is  true,  and  that  it  has  the  right 
to  make  the  publication  if  made  in  good  faith,  and  that  it  published 
the  article  without  any  malice,  as  a  proper  and  legitimate  comment 
upon  the  conduct  of  the  plaintiff  in  respect  to  a  matter  of  vital  pub- 
lic interest.  As  regards  the  truth  of  the  article  published,  if  you 
believe  from  the  evidence  that,  so  far  as  it  relates  to  the  plaintiff, 
it  was  true — that  is,  that  the  statements  as  made  therein  of  and 
concerning  the  plaintiff  were  true,  giving  to  them  their  natural 
meaning  as  hereinbefore  defined — then  your  verdict  should  be  for 
the  defendant.** 

§  3390.     Effect  of  malice  as  destroying  truth  as  defense 
%  3390(1).    Kansas 

You  are  instructed  that  the  truth  of  the  alleged  defamatory  mat- 
ter constitutes  a  defense  to  this  action,  no  matter  what  the  motives 
of  the  defendant  may  have  been  in  the  publication  thereof.  It  is  no.  ■ 
concern  of  yours.  It  is  no  concern  of  the  plaintiff,  or  of  anybody 
else,  what  the  defendant's  motives"  in  such  publication  may  have 
been.  It  is  a  complete  defense  to  this  action,  if  he  has  succeeded  in 
establishing  the  truth  of  the  matters  published  by  him  concerning 
the  plaintiff.*^ 

§  3390(2).     Missouri 

You  are  instructed  that,  although  one  may  publish  of  another 
defamatory  and  malicious  matter,  yet  the  truth  of  the  matter  pub- 
lished forms  a  complete  defense  to  any  action  for  damage  for  such 
publication;  and  in  this  case,  even  if  the  jury  should  believe  from 
the  evidence  that  defendant  published  of  the  plaintiffs  any  or  all  of 
the  matters  charged  as  libelous,  yet  if  they  further  find  from  the 
evidence  that  the  matters  so  published  were  true  as  published,  then 
the  defense  has  been  made  complete,  and  in  that  case  it  is  imma- 
trial  whether  the  party  composing,  or  the  party  publishing,  was  or 
was  not  actuated  by  malice  against  plaintiffs,  and  you  must  find  for 
the  defendant.  And  if  the  jury  find  from  the  evidence  that  any 
one  of  the  two  allegations  or  charges  are  true,  then,  in  arriving  at 
the  assessment  of  damages,  they  must  not  allow  any  damages  on 
account  of  such  charge  so  proved  to  be  true.** 

29  Kovacs  V.  Mayoras,  141  N.  W.  8i  Dever  v.  Clark,  25  Pac.  205,  44 
662,  175  Mich.  582.  Kan.  745. 

30  Stark  v.  Publishers:  George  32  Minter  v.  Bradstreet  Co.,  73  S. 
Knapp  &  Ca,  61  S.  W'.  669,  160  Mo.  W.  668,  174  Mo.  444, 
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§  3390(3).    Rhode  Island 

You. are  instructed  that,  in  order  to  entitle  the  defendant  to  a 
verdict  on  the  ground  that  the  publication  of  the  matter'  is  true,  the 
truth 'of  the  matter  that  is  published  is  substantiated  by  the  evi- 
dence, it  is  necessary  that  the  defendant  should  prove  it  is  true  by  a 
fair  preponderance  of  the  evidence.  In  other  words,  the  burden  is 
upon  the  defendant  to  establish  the  truth  of  its  article.  The  Con- 
stitution of  this  state  reads  as  follows,  in  regard  to  the  press  and 
the  publication  of  libel  or  slander :  "The  liberty  of  the  press  being 
essential  to  the  security  of  freedom  in  a  state,  any  person  may 
publish  his  sentiments  on  any  subject,  being  responsible  for  abuse 
of  that  liberty;  and  in  all  trials  for  libel,  both  civil  and  criminal, 
the  truth,  unless  published  for  malicious  motives,  shall  be  sufficient 
defense  to  the  person  charged."  So,  gentlemen,  you  see,  under  the 
law  of  this  state,  if  the  defendant  has  satisfied  your  minds  by  a  fair 
preponderance  of  the  evidence  thiat  the  matters  published  in  the 
article  are  true,  and  that  the  publication  was  actuated  by  no  malice, 
but  it  was  published  in  good  faith,  then  your  verjdict  should 
be  for  the  defendant.  If,  however,  it  is  true,  and  it  was  published 
■from  a  malicious  motive,  then  you  can  see,  under  this  provision  of 
the  Constitution  which  I  have  just  called  your  attention  to,  the 
truth  would  constitute  no  defenfee.^* 

§  3391.     Sufficiency  of  justification 
Sufflciency  of  evidence,  see  post,  §  3409. 

^  3391(1).     Texas 

You  are  instructed  that,  in  order  .to  justify  himself,  the  defendant 
must  show  that  all  of  said  libelous  statements  are  true.  The  evideriqe 
for  the  defendant  on  this  point  must  cover  each  and  all  such  libel- 
ous statements.  The  defendant,  however,  is  not  required  to  show 
that  all  the  statements  made  in  said  newspaper  articles  exhibited 
to  you  in  evidence  are  true,  but  only  that  those  are  true  which  are 

libelous  in  themselves,  as  shown  you.  in  the  ■ and  

paragraphs  of  this  charge.** 

§  3391(2).    Washington 

You  are  instructed  that,  to  prove  that  plaintiff  is;  a  thief,  it  is  not 
enough  for  the  defendant  to  show  that  plaintiff  took  money  that 
was  the  property  of  defendant,  but  he  must  go  further  and  show 
that  plaintiff  took  defendant's  money  fraudulently  and  with  a  crim- 
inal intent  to  deprive  the  defendant  of  it.  This  must  be  established 
by  a  preponderance  of  the  evidence.  If,  on  the  other  hand,  the 
plaintiff  took  the  defendant's  money  under  a  good-faith  claim,  made 

38  Cardarelli   v.   Providence  Jour-  s*  Bailey   vi   Chapman,  38   S.   W. 

nal  Co.,  80  Atl.  583,  33  R.  I.  268.  544,  15  Tex.  Civ.  App.  240. 
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at  the  time  thereof,  that  he  was  entitled  to  or  had  a  right  to  take 
it,  and  did  so  openly  and  avowedly,  and  if  you  so  find,  then  the 
claim  of  the  defendant  that  the  plaintiff  was  in  truth  a  thief  has 
failed.*" 

§  3392.     Same — Showing   substantial  trttth    of   statements   com- 
plained of  , 

The  jury  are  instructed  that  you  are  to  go  through'  these,  and 
compare  them  with  the  evidence,  and  see  whether  the  statements 
made  here,  compared  with  the  facts  as  the  evidence  discloses  them 
to  you,  are  true — are  siibstantially  true.  I  do  not  say  that  they 
must  be  actually  and  literally  true,  because  the  difference  may  be  a 
difference  of  no  consequence.  Suppose  I  shoukl  charge  some  man 
with  stealing  a  bay  horse,  and,  when  I  come  to  court  to  testify, 
it  should  prove  to  be  a  white  horse;  there  would  be  jio  earthly 
difference  in  the  charge,  and  I  should  prove  it  substantially  if  I 
should  prove  that  the  horse  was  a  white  horse,  instead  of  a  bay 
horse.  Fix  the  real  gist  of  the  charge.  Suppose  this  house,  which 
was  said  to  be  19  H.  street,  should  prove  to  be  21  H.  street;  that 
would  be  an  illustration  of  an  immaterial  error ;  the  matter  would 
be  substantially  true,  although  he  got  the  wrong  number  of  the 
house,  by  some  few  nupibers.  Now,  if  the  statenients  of  defend- 
ant are  substantially  true,  comparing  the  words  which  he  used  here 
with  the  evidence  you  heard  upon  the  stand — if  they  are  substantially 
true — then  the  defendant  has  made  out  that  defense.** 

§  3393.     Partial  justification 
I  3393 (r).    Kentucky 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  the  statements  and  implication,  if  any,  in  said  letter, 
mentioned  in  instruction  No. ,  were  true  in  words  or  in  sub- 
stance, at  the  time  the  same  were  written,  the  jury  should  find  for 
the  defendant.  If,  however,  the  jury  believe  from  the  evidence 
that  all  of  the  aforesaid  statements  and  implications  are  not  proved 
to  be  true,  but  that  some  part  of  them  are  so  proved,  in  words  or 
in  substance,  the  jury  should  award  nothing  for  those  that  are 
proved  to  be  true,  if  they  find  for  the  plaintiff." 

§  3393(2).     Michigan 

The  court  instructs  the  jury  that,  if  you  find  that  the  defendant 
has  justified  to  any  part  of  the  article,  as  to  that  part  no  recovery 
can  be  had.** 

is  Eddy  V.  Cunningham,  125  Pac.  st  McClintock   v.  McClure,  188  S. 

961,  69  Wash.  544.  W.  867,  171  Ky.  714,  Ann.  Cas.  1918E, 

««  Conner  v.  Standard  Pub.  Go.,  67      96.         rtP» 
N.  B.  596,  183  Mass.  474.  ss  Kota«s  v.  Mayoras,  141  N.  W. 

662,  175  Mich.  582. 
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You  are  instructed  that,  if  you  find  evidence  to  sustain  one  or 
more  of  these  charges,  as  contained  in  the  said  piiblication,  which 
charges  I  have  now  enumerated,  but  do  not  find  evidence  to  sus- 
tain the  truth  of  all  of  them,  still  the  plaintiff  would  be  entitled  to 
a  verdict  at  your  hands,  and  the  effect  of  justifying  as  to  a  part  of 
the  charges,  and  not  the  whole,  would  be  only  to  mitigate,  or  re- 
duce the  damages  which  the  plaintiff  would  otherwise  be  entitled 
to  recover  at  your  hands.^® 

S  3393(3).    Missouri 

The  jury  are  instructed  that  in  this  case  the  defendant  pleads 
justification;  that  is,  it  declares  the  statements  contained  in  the 
publication  complained  of  are  true  of  and  concerning  the  plaintiff. 
Under  this  plea,  it  is  def enda,nt's  duty  to  prove  the  truth  of  the 
statements  in  the  publication  complained  of  in  plaintiff's  petition. 
And  it  is  not  sufficient  for  defendant  to  prove  the  truth  of  merely 
a  portion  of  the  statements  contained  in  the  "publication,  com- 
plained of.  Even  though  the  defendant  proved  the  truth  of  a  por- 
tion of  said  publication,  yet  your  verdict  should  be  against  defend- 
ant's plea  of  justification  if  you  find  froni  the  evidence  that  it  has 
failed  to  prove  any  material  statement  in  the  publication  com- 
plained of,  providing  such  statement  is  found  by  you  from  the 
evidence  to  be  false  and  a  libel  upon  plaintiff.** 

§  3394.     Proof  pf  other  offense  than  that  imputed 

You  are  instructed  that  it  is  not  a  defense  to  a  libel  that  the 
plaintiff  has  been  guilty  of  offenses  other  than  those  imputed  to 
him,  or  of  offenses  of  a  similar  character.** 

§  3395.  Effect  of  unsuccessful  attempt  at  justification 
Filing  plea  of  justification  as  evidence  of  malice,  see  post,  §  3404. 
§  3395(1).     Caiifornia 

You  are  instructed  that,  where  a  defendant  reiterates  the  al- 
leged libelous  charges  in  his  answer  and  offers  no  evidence  to 
prove  their  truth  and  the  jury  are  satisfied  that  it  is  made  with  a 
knowledge  of  its  falsity  and  maliciously  and  not  in  good  faith,, 
such  plea  of  justification  is  an  aggravation  of  the  wrong  done  to 
the  plaintiff  and  may  be  considered  by  the  jury  in  assessing  dam- 
ages.** 
§  3395(2).    Colorado 

The  jury  are  instructed  that,  if  a  material  part  of  a  plea  of  jus- 
tification fails,  the  plea  fails  altogether,  and  if  a  defendant  in  an 

8»  Hay  V.  Reid,  48  N.  W.   507,  85  *"  Tribune  Ass'n   v.  FoUwell,  107 

Mich.  296.  Fed.  646,  46  C.  C.  A.  526. 

*o  Kail     V.     National     Newspaper  *3  Dauphiny   v.  Buhne,  96  P.  880, 

Ass'D,  192  S.  .W.  129,  l98a1Mo.  App.  153  Cal.  757,  126  Am.  St  Rep.  186. 
463.                                        <> 


3717  LIBEL  AND   SLANDER  §  3396(2) 

action  of  libel  interposes  a  plea  of  justification,  and  abandons  or 
fails  to  prove  his  plea,  such  failure  to  prove  or  abandonment  of  the 
plea,  may  be  taken  into  consideration  by  the  jury  in  estimating 
damages.  It  is  evidence  tending  to  show  malice,  and  continued 
malice.** 

H.     Pleading 

§  3396.     Necessity  of  proof  of  words  as  alkged  in  complaint 
§  3396(1).    United  States 

The  burden  of  proof  is  upon  the  plaintiff  to  make  out  his  case 
as  he  has  alleged  it  to  be.  He  must  show  that  the  defendant  spoke 
of  him  in  relation  to  his  employment  in  the  management  of  the 
railroad  the  words,  or  a  substantial  and  essential  part  of  the  words, 
charged,  and  as  charged.  It  is  not  necessary  that  the  proof  shall 
show  that  every  word  in  the  sentence  was  uttered  just  as  averred, 
but  it  must  be  shown  that  the  essential  wOrds  were  uttered.  The 
words  necessary  to  convey  the  meaning  alleged  must  be  shown  to 
have  been  uttered  as  charged.  It  is  not  enough  to  show  that  frag- 
mentary parts  of  sentences  or  words  taken  from  different  sen- 
tences uttered  by  the  defendant,  if  put  together,  would  support  the 
allegation.  It  must  appear  that  the  defendant  used  sentences  con- 
taining substantially  the  same  words  as  are  charged  in  the  com- 
plaint. It  is  not  necessary  that  the  complainant  shall,  in  the  first 
instance,  offer  any  proof  bearing  directly  on  his  previous  good 
character,  or  proof  that  the  words,  if  uttered,  were  false.  He  can 
rely,  in  the  first  instance,  upon  the  presumption  of  good  charac- 
ter, without  offering  proof  on  the  subject.  When  he  has  made 
proof  that  the  words  were  uttered  as  charged,  the  jury  will  pre- 
sume that  they  were  false  unless  proof  to  the  contrary  is  intro- 
duced. While  the  burden  is  upon  the  plaintiff  to  make  out  his 
case  as  charged,  with  proof,  he  is  helped  out  in  this  respect  by  the 
presumption,  and  is  under  no  necessity  to  offer  direct  proof  upon 
the  subject.*® 

§  3396(2).    Illinois 

The  jury  are  further  instructed  that  all  the  words  laid  in  the 
declaration  need  not  be  proven  to  maintain  the  action,  unless  it 
takes  them  all  to  constitute  the  slander,  and  if  they  believe  from 
the  evidence  that  a  sufficient  number  of  the  words  laid  in  the  dec- 
laration to  amount  in  their  common  acceptation  to  a  charge  of 

against  the  plaintiff  have  been  proved  to  have  been  spoken 

by  the  defendant,  then  they  must  find  for  the  plaintiff.*® 

**  Downing  v.  Brown,  3  Colo.  571.  *»  Baker  t.  Young,  44  111.  42,  92 

*5  Broughton    v.    McGrew    (O.    C.      Am.  Dec.  149.  . 
Ind.)  39  Fed.  672,  5  L.  B.  A.  406. 
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§  3396(3).     Indiana 

You  are  instructed  that,  if  the  jury  find  from-  the  evidence  that 
the  defendant  spoke  of  and  concerning  the  plaintiff  and  of  and 
concerning  his  character,  substantially,  any  one  or  more  of  the 
sets  of  words  as  alleged,  in  the  complaint,  imputing  and  charging 

the  crime  of against  the  plaintiff,  it  is  sufficient  to  sustain 

the  issue  as  to  the  speaking  of  that  set  of  words,  and  on  that  is- 
sue they  should  find  for  the  plaintiff.*' 

§  3396(4).    Missouri 

"^ou  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant  spoke  of  and  concerning  the  plaintiff,  in  the 
presence  and  hearing  of ,  or  others,  as  mentioned  in  the  pe- 
tition, the  words  in  the  petition  alleged,  to  wit,  " killed  my 

hogs,  and  I  can  prove  it,  and  he  is  the  biggest  thief  on  this  creek, 

and  I  can  prove  by  and  his  boys  that  he  has  stolen  my 

hogs,''  or  if  you  find  that  defendant  spoke  so  much  of  the  said 
words  as  may  be  sufficient  to  constitute  the  charge  that  the  plain- 
tiff stole  hogs,  then  the  jury  must  find  for  the  plaintiff.** 

§  3396(5).     Nebrasica 

You  are  instructed  that  the  plaintiffs  are  not  bound  to  prove 
the  speaking  of  all  the  words  charged  in  the  petition.  If  the  jury 
believe  from  the  evidence  that  the  defendant  spoke  of  and 
concerning  the  plaintiff,  in  the  presence  and  hearing  of  others,  any 
of  the  slanderous  words  charged  in  the  petition,  the  fair  import 
of  which  would  be  to  charge  the  plaintiff  with  being  a  whore,  then 
she  is  entitled  to  a  verdict.*^ 

EVIDBNCE 

§  3397.  Presumption  as  to  sense  in  which  words  charged  used 

You  are  instructed  that  the  words  should  be  presumed  to  have 
been  used  in  their  ordinary  meaning,  and  that  it  is  for  defend- 
ant, by  proof,  to  overcome  such  presumption  by  showing  that  the 
words  spoken  were  not  so  intended  and  understood  by'  the  speak- 
er and  those  who  heard  him.®' 

§  3398.     Presiunption  and  burden  of  proof  as  to  truth  or  falsity 

of  defamatory  words 
§  3398(1).    Alabama 

You  are  instructed  that  the  charge  must  be,  falsely  made;  but 
the  falsity  of  the  accusation  is  to  be  implied  until  the  contrary  is 
shown.*'- 

*■'  Tucker  v.  Call,  45  Ind.  .31.  bo  Emerson  v.  Miller,  88  N.  W.  803, 

*8  Lewis  V.  McDaniel,  82  Mo.  577.  115  Iowa,  315. 

49  Boldt  y.  Budwig;  28  N.  W.  280,  51  Stallings   r.    Newman,    26   Ala. 

19  Neb.  739.  300,  62  Am,  Dec.  723. 
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§  3398(2).    Delaware    . 

You  are  instructed  that  under  the  plea  of  the  truth  of  the  al- 
leged slander,  or  defamatory  words,  the  burden  i?  upon  the  de- 
fendant to  satisfy  the  jury  that  the  defamatory  words  he  uttei'ed 
in  respect  to  the  plaintiff  were  true.** 
§  3398(3).    Indiana 

The  jury  are  instructed  that  the  plaintiff  is  presumed  to  be  in- 
nocent of  the  offense  imputed  to  her  by  the  words  complained  of 
until  the  contrary  is  proved  by  a  preponderance  of  the  evidence.^* 

The  jury  are  instructed  that  defamatory  words  are  presumed  to 
be  false  until  their  truth  has  been  proved.^* 

§  3398(4).     Kansas 

You  are  instructed  that  the  defendant,  as  already  stated,  pleads 
as  a  defense  that  the  matters  published  by  him  and  complained  of 
by  the  plaintiff  are  true,  and  it  devolves  upon  him  to  prove,  by  a 
preponderance  of  the  evidence,  the  truth  of  said  matter;  and  if 
he  has  succeeded  in  establishing  the  truth  of  the  matter  charged 
as  defamatory  in  the  plaintiff's  petition.  By  a  preponderance  of  the 
testimony,  then  your  verdict  must  be  for  the  defendant.^® 

§  3398(5).    Missouri 

The  court  instructs  the  jury  that  the  falsity  of  all  defamatory 
words  is  presumed  in  plaintiff's  favor  and  she  need  give  no  evi- 
dence to  show  them  false.  The  burden  is  on  the  defendant  to  re- 
but this  presumption  by  giving  evidence,  if  any,  in  support  of  the 
plea  of  justification.^ 

§  3399.     Burden  of  proof  as  to  malice — On  issue  of  exemplary 
damages 

The  jury  are  instructed  that  the  burden  of  this  issue  is  also  on 
the  plaintiff  to  satisfy  you  by  the  greater  weight  of  the  evidence 
that  the  words  written  were  written  with  malice  toward  the  plaintiff. 
What  is  malice,  gentlemen  of  the  jury?  Malice  is  ill  will,  spite. 
Did  the  words  charge  these  crimes,  and,  if' so,  were  they  written 
because  the  defendant  had  ill  will  or  spite  toward  the  plaintiff? 
If  you  find  by  the  evidence  and  from  its  greater  weight  that  the 
words  were  written  with  malice,  that  is,  with  ill  will  and  spite  towards 
the  plaintiff,  then  you  will  answer  this  fourth  issue  "Yes."  If  you  do 
not  so  find,  you  will  answer  it  "No."  ®'' 

62  Smith  y.  Singles,  72  Atl.  977,  6  5«Rail     v.     National     Newspaper 

Pennewill,  544.  Ass'n,  192  S.  W.    129,  198  Mo.  App. 

53  Hallowell  v.  Gun  tie,  82  Ind.  554.  463. 

51  Tucker  v.   Call,  45  Ind.  31.  57  Hall  v.  HaU,  103  S.  B.  136,  179 

6  5  Dever  v.  Clarli,  25  Pac.  205,  44  N.  C.  571.     ' 
Kan.  745. 
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§  3400.  Same — Where  it  is  sought  td  nullify  claim  of  privilege 
§  3400(1).    Oklahoma 

A  "privileged  communication"  is  one  made  in  good  faith,  upon 
any  subject-matter  in  which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  has,  or  honestly  believes  he  has, 
a  duty,  and  which  contains  matter  which,  withotit  the  occasion 
upon  which  it  is  made  would  be  defamatory  or  actionable.  In 
this  connection  you  are  further  instructed  that  if  you  find  artd  be- 
lieve from  the  evidence  that  the  relation  of  attorney  and  client 

existed  between and ,  or  the  defendant,  arid  that  the 

communications  set  forth  in  the  second  cause  of  action  in  plaintiff's 
petition  are  privileged  communications  within  the  above  defini- 
tion, then  the  law  does  not  presume  malice  therefrom,  and  the 
burden  is  upon  the  plaintiff  to  prOve  express  malice  on  the  part  of 
the  defendant  in  writing  said  communication.^ 

§  3400(2).    Virginia 

You  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  the  defendant  spoke  the  words,  or  any  of  them,  as  charged  in 
the  declaration,  of  and  concerning  the  plaintiff,  yet  the  presump- 
tion of  law  is  that  he  spoke  them  honestly,  believing  in  the  truth " 
of  his  statement,  although  such  statements  in  fact  were  false  or 
founded  upon  the  most  erroneous  information;  and,  in  order  for 
the  plaintiff  to  recover  in  this  action,  the  burden  is  upon  him  to 
prove  to  your  satisfaction  that  such  statements  were  spoken  with 
actual  malice  in  fact  towards  the  defendant.^* 

The  court  instructs  the  jury  that,  the  letter  in  question  being  a 
privileged  communication,  malice  will  not  be  inferred  ifom  its 
publication  by  the  defendant,  but  it  is  incumbent  on  the  plaintiff 
to  prove  that  the  defendant  company  was  actuated  by  m,alice 
against  the  plaintiff  in  writing  and  sending  the  same  to .*• 

§  3401.    Matters   considered  in  determining  truth   or  falsity   5! 
words  spoken 

You  are  instructed  that  you  are  entitled  on  this  whole  matter 
to  take  into  consideration  what  you  have  observed  in  the  court- 
room— what has  called  Exhibit  1 ;  that  is,  the  little  girl  her- 
self. It  is  for  you  to  say.  She  looks  like  a  healthy  child.  Her  re- 
lations with  the  plaintiff  seem  affectionate.  It  is  for  you  to  say 
what  weight  should  be  given  to  that.®'' 

6  8  Bland    v.  Lawyer-Cuff  Co.,  178  si  Press  Pub.  Co.  v.  Monteith,  180 
Pac.  885.  Fed.  356,  103  C.  C.  A.  502.    The  al- 
so Gatewood  v.   Garrett,  56  S.   E.  leged    libel    consisted    In    charging 
335,  106  Va.  552.  plaintiff    with    cruelty    to    a    child 

00  ReUsch  V.  Roanoke  Cold  Storage  adopted  by  her. 
Co.,  91  Va.  534,  22  S.  E.  358. 
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§  3402.    Matters  considered  in  determining  question  of  malice 
§  3402(1).     Delaware 

you  are  instructed  that  express  malice  is  never  presumed,  but 
must  be  proved  by  the  plaintiff.  It  may,  however,  be  proved  by 
direct  or  indirect  evidence.  In  determining  whether  there  was  ex- 
press malice  in  this  case,  you  should  consider  all  the  facts  and 
circumstances  disclosed  by  the  evidence.  You  may  therefore  con- 
sider all  the  circumstances  surrounding  the  publication  of  the 
article  in  question  as  disclosed  by  the  evidence  which  tend  to  show 
the  motive  or  spirit  which  actuated  the  publication,  including  any 
information  or  knowledge  which  the  defendant  possessed,  or  had 
the  means  at  hand  of  obtaining,  touching  the  truth  or  falsity  of 
the  charges  made.** 

§  3402(2).    Michigan 

You   are   instructed   that,   if   the   defendant   communicated   to 

and  others  a  criminal  charge  against  the  plaintiff,  and  in 

doing  so  acted  wantonly  and  recklessly,  you  may  consider  such 
reckless  and  wanton  conduct  as  bearing  upon  the  question  of  mal- 
ice.** 

S  3402(3).     Missouri 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
the  evidence  that  the  defendant,  in  the  presence  and  hearing  of 

,  or  others,  spoke  of  and  concerning  plaintiff  slanderous  and 

defamatory  words  similar  and  of  like  import  to  those  charged  in 
the  petition,  you  may  consider  such  evidence  as  tending  to  prove 
express  malice  on  the  part  of  the  defendant.** 

You  are  instructed  that  in  reaching  a  conclusion  as  to  whether 
or  not  the  defendant,  through  its  agents,  furnished  as  true  reports 
the  statements  set  forth  in  the  other  instructions,  knowing  them 
to  be  false,  or  furnished  the  same  in  order  to  injure  the  plaintiffs, 
or  with  a  willful  neglect  of  the  rights  and  interests  of  the  plain- 
tiffs, or  with  a  reckless  disregard  of  the  consequences  of  the  act, 
you  may  take  into  consideration  all  the  facts  and  circumstances 
detailed  in  evidence,  giving  to  each  part  thereof  such  weight  as 
you  think  it  is  entitled  to.*** 

§  3403.    Reiteration  as  evidence  of  malice 

The  court  instructs  the  jury  that,  if  from  the  evidence  they  be- 
lieve that  the  words  contained  in  the  declaration  were  used  by  the 
defendant,  and  were  untrue,  and  if  they  further  believe  from  the 

82  Todd  V.  Every  Evening  Printing  «*  Anderson  v.  Shockley,  181  S.  W. 

Co.,  66  Atl.  97,  6  Pennewill,  233.  1151,  266  Mo.  543,  Ann.  Oas.  1918B, 

«s  Moore  v.  Tliompson,    52  N.  W.      500. 
1000,  92  Mich.  498.  "^  Minter  v.  Bradstreet  Co.,  73  S. 

W.  668,  174  Mo.  444. 
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evidence  that  the  defendant  has  reiterated  the  said  words, :  then 
this  is  a  circumstance  tending  to  show  malice  on  the  part  of  the 
defendant.** 

§  3404.     Filing  plea  of  justification  as  evidence  of  malice 
§  3404(().    Michigan 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence and  from  the  facts  and  circumstances  proved  on  the  trial 
that  when  the  plaintiff  filed  his  plea  of  justification  he  had  no  rea- 
■  sonable  hope  or  expectation  of  proving  the  truth  of  it — and  by  a 
plea  of  justification  is  that  plea  in  which  he  pleaded  that  the  plain- 
tiff was  guilty  of  the  burning  of  the  cottages-r- then  if  the  jury  be- 
lieves from  the  evidence  that  the  defendant  is  guilty  of  slander,  in 
the  declaration,  they  may,  in  fixing  the  amount  of  plaintiff's  dam- 
ages, regard  the  filing  of  the  plea  as  evidence  tending  to  show  mal- 
ice, and  as  evidence  of  such  malice  as  justifies  them  in  increasing 
the  damages,  if  any,  they  allow  the  plaintiff,  limiting  the  damages 
at  all  times  however  to  the  actual  damages.®' 

I  3404(2).     Virginia 

The  court  instructs  the  jury  that  in  this  case  the  defendant  has 
filed  a  plea  of  justification;  that  is  to  say,  she  has  undertaken  to 
prove  that  the  language  complained  of,  its  proper  inferences,  and 
insinuations  therefore  are  true.  If  you  believe  from  the  evidence 
that  the  defendant  has  not  established  the  truth  of  her  plea  of 
justification,  you  may  take  this  fact  into  consideration  in  deter- 
mining whether  the  defendant  has  been  actuated  by  malice  or  not 
in  using  and  publishing  the  communication  set  out  in  the  dec- 
laration."* 

§  3404(3).    Wisconsin  - 

You  are  instructed  that,  if  it  appears  that has  attempted, 

but  failed,  to  prove  the  truth  of  any  defamatory  statement  in  any 
of  the  articles  complained  of,  you  may  consider  that  fact  as  bear- 
ing also  upon  the  question  whether  he  was  or  not  actuated  by  mal- 
ice or  ill  will  in  publishing  the  statement.®' 

§  3405.  Matters  considered  in  rebuttal  of  presumption  of  malice 
You  are  instructed  that,  for  the  purpose  of  rebutting  and  repel- 
ling the  idea  of  malice,  the  defendant  has  the  right  to  prove  and 
explain  all  the  facts  and  circumstances  surrounding  the  speaking 
of  the  words;   also,  he  has  the  right  to  show  and  explain  all  the 

8«  Mopslliov  T.  Cook,  95  S.  E.  426,  «8  Ramsay  v.   Harrison,  89  S.  E. 

122  Va.  579.  977,  119  Va,  682. 

67  Rabior  V.  Kelley,  160  N.  W.  392,  so  Pfister  v.  Milwaukee  Free  Press 

194  Mich.  107.  Co.,  121  N.  W.  938,  139  Wis.  627. 
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facte  and  circumstances  surrounding  the  speaking  of  the  words  in 
mitigation  of  damages.'* 

You  are  instructed  that  confidential  communications,  made  in 
usual  course  of  business,  or  of  domestic  or  friendly  intercourse,  * 
should  be  liberally  viewed  by  juries;    they  should  look  whether 
the  words  were  spoken  with  intent  to  defame,  or  in  good  faith  to 
com^municate  facts  interesting  to  one  of  the  parties.'^ 

§  3406.     Evidence  as  to  reputation  of  plaintiff 

Consideration  pf  reputation  of  plaintiff  in  mitigation  of  damages,  see  post,  § 
3420. 

You  are  instructed  that  the  fact,  if  true,  that  the  plaintiff's  repu-, 
tation  for  chastity  had  not,  or  has  not,  been  called  in  question  in 
the  neighborhood  in  which  she  resides,  is  evidence  that  her  repu- 
tation in  that  respect  is  good.''* 

§  3407.     Matters  considered  as  evidence  of  publication. 

The  jury  is  instructed  that  in  this  case  the  defendant  denies  pub- 
lication. It  is  not  necessary  that  there  should  be  any  direct  proof 
of  publication.  The  establishment,  to  the  satisfaction  of  the  jury, 
of  any  fact  or  facts  from  which  they  may  legally  infer  publication 
by  the  defendant,  will  be  sufficient;  and  in  this  connection  the  jury 
is  instructed  that  the  admission  of  the  defendant  contained  in  his 
answer,  that  he  "used  the  words  set  out  in  the  complaint,"  may  be 
considered  by  the  jury  as  competent  evidence  in  connection  with 
the  other  evidence  in  the  case,  as  tending  to  establish  publication.'^ 

§  3408.     Sufficiency  of  proof  of  words  charged 

You  are  instructed  that  the  qiiestion  for  you  first  to  consider  in^ 
logical'order  is,  were  thie  words  uttered  as  charged,  or  any  set  of  the 
words  ?  There  are  three  or  four  different  sentences  iii  the  complaint 
which  defendant  is  charged  with  having  spoken  in  relation  to  the 
plaintiff  in  connection  with  his  office  as  manager  of  the  railroad. 
Has  it  been  proven  to  your  satisfaction  that  defendant  did  utter  any 
one  of  those  sentences  substantially  in  the  words  stated  in  the  com- 
plaint ?  If  so,  the  plaintiff  is  entitled  to  recover,  unless  some  matter 
of  defense  is  established.  Now,  all  questions  of  fact  are  for  the  jury, 
and  this  question  of  the  utterance  of  words  as  much  as  any  other. 
I  shall  not  attempt  to  review  the  evidence  upon  the  question  wheth- 
er the  speaking  of  any  of  the  words,  or  any  set  of  the  words  charged, 
has  been  sufficiently  proven.    If  the  preponderance  of  the  evidence' 

'0  Stallings  v.  Newman,  26  Ala.  300,  '3  Daniels  v.  Stock,  126  Pic.  281, 21 

62  Am.  Dec.  723.  Cole.   App.    651.    It   was   contended 

'1  Stallings  V.Newman,  26  Ala.  300,  th^t   the  jury  were  told   that  they 

62  Am.  Dec.  723.  could    find,  the   fact   of   publication 

'2  Hallowell  v.  Guntle,  82  Ind.  554.  from  the  admissions  in  the  answer. 
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fairly  satisfies  you  that  the  words  were  uttered  as  charged^the 
plaintiff  will  be  entitled  to  your  verdict  unless  the  words  were 
privileged;  and  that  leads  to  the  inquiry  whether  the  words,  if 
spoken,  were  privileged  or  not."* 

§  3409. '  Sufficiency  of  evidence  in  support  of  plea  of  justification 
I  3409(1).    Arkansas 

You  are  instructed  that  defendant  admits  making  the  statement 
complained  of  by  plaintifif  as  defamatory,  and  pleads  the  truth  of 
the  statement  In  justification.  In  order  to  maintain  this  plea^  the 
defendant  must  prove  to  the  satisfaction  of  the  jury,  by  a  pre- 
ponderance of  evidence,  that  the  plaintiff  swore  falsely  upon  the 
trial  referred  to.  The  evidence  must  be  such  as  to  satisfy  your 
minds  that  the  plaintiff  was  guilty  of  swearing  falsely,  as  stated  by 
the  defendant;  and,  if  the  defendant  fails  to  prove  his  statement, 
that  plaintiff  swore  falsely,  to  be  true,  the  jury  must  take  it  to  be 
false.'" 
§  3409(2).    Indiana 

The  jury  are  instructed  that  the  defendant,  in  order  to  justify 
his  accusation  against  the  plaintiff  of  the  crime  of — • ,  must  sat- 
isfy you  from  the  evidence  beyond  reasonable  doubt  of  the  truth 
of  such  charge.'® 

J.    Damages 
§  3410.     In  general 
§  34IO(r).     United  States 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  then  the 
question  arises,  what  damages  will  be  proper?  The  action,  as  I 
have  already  explained  to  you,  proceeds  upon  the  theory  that  the 
injury  has  affected  the  plaintiff  in  his  business.  The  mere  charge  of 
drunkenness  is  not  an-  actionable  injury,  and  is  significant  in  this 
case,  because  the  injury  that  you  will  consider  will  have  reference 
to  the  effect  of  the  slander  upon  the  complainant's  business  and  his 
business  prospects,  not  upon  his  character  as  an  individual  in  a  com- 
munity, because  in  that  respect  all  men  are  affected  alike  by  an  ac- 
cusation of  drunkenness,  and  the  law  does  not  recognize  it  as  good 
cause  for  an  action  except  when  it  affects  the  man  in  his  business 
or  prospects  of  business,  and  therefore  the  jury,  in  determining  the 
amount  of  damages  to  be  awarded,  must  revert  to  that  phase  of  the 
subject.  Damages  may  be  compensatory,  and  they  may  be  vindic- 
tive or  punitive.  Punitive  or  vindictive  damages  are  assessed,  if  at 
all,  on  the  ground  of  public  policy,  and  not  on  the  ground  that  the 

T*Broughton    v.    McGrew    (0.    O.  *»  StalUngs  v.  Whittaljer,  18  S.  W. 

Ind;)  39  Fed.  672,  5  L.  R.  A.  406.  829,  55  Ark.  494. 

"  Tucker  v.  CaU,  45  Ind.  31. 


3726  LIBEL   AND   SLANDER  §  3410 (2) 

plaintiff  has  any  right  to  the  money.  In  order  to  prevent  a  repe- 
tition of  a  wrong  the  jury  may  assess  vindictive  damages,  in  the 
way  of  punishment,  which  will  go  to  the  plaintiff  because  assessed 
in  his  suit,  but  not  on  the  theory  of  compensating  him,  so  much  as 
of  punishing  the  wrong-doer.  Punitive  damages,  however,  are  not 
to  be  assessed  unless  the  words  were  not  only  wrongful,  but  were 
uttered  with  actual  malice  on  the  part  of  the  defendant;  so  that, 
unless  the  evidence  shows  to  you  that  the  defendant  uttered  the 
words  with  actual  malice,  ill  will,  or  hatred  towards  the  plaintiff, 
or  with  such  clear  want  of  ground  for  doing  it  as  to  warrant  an 
inference  of  ill  will  or  hatred,  you  will  assess  only  compensatory 
damages.  Compensatory  damages  are  for  the  purpose  of  making 
whole  the  plaintiff  for  the  injury  done  him,  for  the  injury  in  re- 
spect to  his  business  and  business  prospects  that  has  actually  arisen 
or  is  likely  to  arise,  from  the  words  uttered  in  the  manner  and  at 
the  time  they  were  spoken.  Of  course,  there  is  no  fixed  standard  by 
which  such  damages  can  be  measured.  Characters  have  jno  price  in 
the  market.  The  extent  of  the  injury  must  be  determined  from  the 
evidence.    The  jury  must  exercise  sound  judgment  and  discretion." 

§  3410(2).    Delaware 

Havihg  decided  that  the  publication  complained  of  was  not 
privileged,  but  was  a  libel  and  actionable  per  se,  we  are  bound 
to  say  to  you  that  the  plaintiff  is  entitled  at  your  hands  to  a  verdict 
for  some  amount,  and  whether  that  amount  shall  be  nominal  or 
substantial  is  for  you  to  say,  after  carefully  considering  all  the  evi- 
dence in  the  case.'* 

You  are  inistructed  that,  if  you  should  not  be  satisfied  by  a  pre- 
ponderance of  the  evidence  that  express  malice  has  been  shown, 
you  cannot  in  your  verdict  include  any  sum  for  exemplary,  puni- 
tive, or  vindictive  damages;  and  in  such  case,  should  you  find  a 
verdict  for  the  plaintiff,  it  must  be  restricted  to  compensatory  dam- 
ages, which  should  be  in  such  an  amount,  within  the  limits  claimed 
in  the  declaration,  as  will  compensate  the  plaintiff  for  the  wrong 
done  him,  without  respect  to  any  question  of  punishment.  The 
amount  to  be  awarded  to  the  plaintiff  should  be  such  as  would  rea- 
sonably compensate  him  for  any  wrong  done  to  his  reputation, 
good  name,  or  fame,  and  for  any  mental  suffering  caused  thereby 
as  shown  by  the  evidence.  If  you  should  not  be  satisfied  by  a  pre- 
l)onderance  of  the  evidence  that  the  plaintiff  sustained  or  suffered 
any  actual  damage  or  injury,  your  verdict  should  nevertheless  be 
iii  his  favor,  but  only  for  a  nominal  sum.'* 

IT  Braughton    v.    McGrew    (C.    C.  "  Todd  v.  Every  Evening  Printing 

Ind:)  39  red.  672,  5  L.  B.  A.  406.  Co.,  66  Atl.  9T,  6  PennewiU,  233, 

Ts  Todd  v.  Every  Evening  Printing 
-Co.,  66  Atl.  97,  6  PennewiU,  233.' 
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§  3410(3).     Indiana 

The  jury  are  instructed  that,  if  you  determine  from  the  evidence 
that  the  plaintiff's  complaint  is  made  out  by  a  fair  preponderance, 
your  duty  is  to  find  for  the  plaintiff,  and  assess  her  damagies.  If 
you  find  that  way,,  you  may  consider,  in  assessing  the  damages,  the 
extent  of  injury  you  believe  was  done  to  plaintiff's  name  and  fame 
as  a  virtuous  woman;  and,  if  you  determine  that  the  slanderous 
words  were  uttered  and  published  deliberately  and  with  malice, 
you  may  also  add  exemplary  damages  in  such  sum  as  you  all  de- 
termine upon  as  right,  under  all  the  facts  and  circumstances  es- 
tablished.*" 
§  3410(4).    Kentucky 

You  are  instructed  that  it  is  admitted  by  the  pleadings  and  is 
the  undisputed  evidence  in  this  case,  that  the  defendant,  on  the 

,  wrote  and  procured   to  he  printed  and  published  in  the 

■ the  following  article,  to  wit :  (Here  follows  the  libelous  ar- 
ticle.) And  the  court  now  instructs  you  that  the  law  presumes  that 
defendant  wrote  and  procured  said  article  to  be  published  mali- 
ciously, or  with  malice  and  the  court  further  instructs  you  to  find 
for  the  plaintiff  such  sum  in  damages  as  you  may  believe,  frorti  the 
evidence,  will  reasonably  compensate  him  for  injury  to  his  char- 
acter, if  any,  caused  by  the  writing  and  publishing  of  said  article 
by  defendant,  or  humiliation  and  mortification  to  his  feelings,  if 
any  of  either,  so  caused,  for  mental  anguish,  if  any,  so  caused,  but 

not  exceeding  the  amount  claimed  in  the  petition,  to  wit,  

dollars,  and  you  will  at  least  find  for  plaintiff  nominal  damages. 
And  the  court  further  instructs  you  that  you  may  or  may  not,  in 
the  exercise  of  your  sound  discretion,  in  addition  to  the  compensa- 
tory damages  above  mentioned,  assess  such  exemplary  or  punitive 
damages  as  you  may  think  right  and  proper  under  the  facts  .proven 
in  this  case,  unless  you  shall  believe,  from  the  evidence,  that  the 
publication  of  the  said  article  was  made  without  malice,  in  which 
event  you  will  not  find  any  punitive  damages  against  the  defend- 
ant.»i 

§  3410(5).     Missouri 

The  court  instructs  the  jury  that,  if  their  finding  makes  it  nec- 
essary for  them  to  consider  the  question  of  damages,  they  must 
determine  them,  not  arbitrarily,  but  hy  the  sound,  temperate,  de- 
liberate, and  reasonable  exercise  of  the  functions  vested  in  them  by 
law,  and  they  cannot  allow  any  damages  sustained  by  plaintiffs 
on  account  of  any  derogatory  reports  put  in  circulation  or  pub- 
lished by  any  one  other  than  defendant.*" 

80  Hibner  v.  Fleetwood,  49  N.  E.  sa  Minter  v.  Bradstreet  Co.,  73  S. 
607,  19  Ind.  App.  421.                                   W.  6CS,  174  Mo.  444. 

81  Reid  y.  Nichols,  179  S.  W.  440, 
166  Ky.  423. 
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§  3410(6).    West  Virginia 

The, court  instructs  the  jury  that  damages  recovered  in  actions 
of  this  character  are  of  two  classes :  First,  actual  or  compensatory 
damages,  which  embrace  loss  of  reputation,  shame,  mortification, 
and  injury  to  the  feelings;  second,  exemplary  or  punitive  dam- 
ages, which  are  damages  that  may  be  awarded  by  the  jury  where 
they  believe  that  the  slanderous  or  insulting  words,  if  they  believe 
such  slanderous  and  insulting  words  were  used  and  spoken  by  the 
defendant  of  and  concerning  the  plaintiff,  were  falsely,  maliciously, 
willfully,  and  deliberately  spoken  of,  and  concerning  the  plaintiff 
by  the  defendant.** 

§  3411.     Compensatory  damages 
§  3411(1).     United  States 

You  are  instructed  that  you  have  a  right  to  consider  all  the  cir- 
cumstances in  the  case.  If  the  slander  was  uttered  under  one  set 
of  circumstances  it  might  have  greater  eifect  than  if  uttered  under 
other  circumstances,  and  when  uttered  to  some  persons  it  might 
do  more  harm  than  when  uttered  to  others.  -  In  this  case  there  is 
some  eyidence  that  there  had  been  rumors  of  these  things  circulat- 
ing in  the  community,  rumors  of  charges  of  this  kind,  before  de- 
fendant uttered  the  words.  If  that  is  a  factji  you  have  a  right  to 
take  it  into  consideration,  A  man  that  starts  a  false  report  may  be 
held  to  greater  responsibility  than  a  man  who  merely  repeats  or 
adds  to  the  story.  The  fact  that  the  defendant  uttered  the  words 
on  his  own  authority,  or  on  the  authority  of  others  of  whom  he  had 
heard  the  reports,  may  be  taken  into  consideration.  If  he  said  these 
things  on  his  own  authority,  claiming  to  know  them  himself,  that 
would  tend  to  give  them  greater  weight  and  currency  than  if  he 
professed  merely  to  speak  from  rumors  or  information  derived 
from  others,  indicating  the  source  of  his  information.  The  char- 
acter of  the  defendant  himself,  his  standing  in  the  community,  is 
a  matter  which  you  may  consider  in  determining  the  amount  of 
damages.  A  man  of  high  character,  of  known-  force  and  ipfluence 
in  the  community,  may  injure  another  by  talking  about  him  more 
than  a  man  of  less  character  could  do.  So,  on  the  other  hand,  the 
character  of  the  party  spoken  about  is  a  matter  that  may  be  tak- 
en into  consideration.  If  he  has  a  well-established  character  that 
there  is  less  likelihood  of  the  slander  hurting  him  may  be  con- 
sidered; whereas,  if  he  was  a  new  man  starting  in  the  effort  to 
build  up  a  reputation,  the  same  slander  might  well  cause  more 
harm.  You  will  consider  the  persons  to  whom  the  slanders  were 
uttered,  and  the  relation  they  occupied  to  the •  parties. .  These  ,at- 

8  3  Michaelson  v.  Turk,  9C  S.  E.  395,  TO  W.  Va.  31, 
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torneys  of  the  road  were  not  in  a  position,  as  I  have  instructed  you, 
to  be  treated  a;s  officers  of  the  road,  to  whom  such  communications 
could  be  made  as  matter,  of  privilege ;  yet,  I  think,  if  defendant 
had  gone  to  the  attorneys  of  the  road  with  the  accusation  against 

plaintiff,  and  urged  upon  them  to  go  to —  with  the  matter,  I 

am  not  sure  but  that  his  action  might  have  been  privileged.  It 
would  certainly  be  a  strong  circumstance  to  rebut  malice.  •  Upon 
the  circumstances  as  stated  here,  however,  while  I  instruct  you 
that  if  the  words  charged  were  Uttered  to  these  attorneys  in  the 
first  instance,  and  not  as  a  repetition  of  what  was  said  in  the  meet- 
ing, they  were  not  matters  of  strict  privilege;  yet  the  fact  that' 
these  gentlemen  were  attorneys  of  this  roa,d,  and  had  friendly  re- 
lations to  the  officers,  or  to  the  plaintiff,  you  may  consider  in  de- 
termining how  much  damage  ought  to  be  assessed.  If  these  three 
gentlemen  Were  the  persons  to  whom  these  words  were  spoken, 
you  can  consider  their  relations  to  the  plaintiff  and  the  likelihood 
of  words  spoken  to  them  concerning  him  reaching_  the  public 
through  their  agehcy,  and  to  what  extent  they  would  be  likely  to 
cause  him  injury.  The  plaintiff  cannot  claim  damages  for  acts  of 
his  own  or  for  the  publicity  given  to  the  matter  by  the  bringing 
of  this  suit,  because  that  was  brought  of  his  own  choice.  It  is  for 
you,  if  you  find  for  the  plaintiff,  to  say  upon  all  the  facts  and  circum- 
stances in  proof  what  damages  you  think  ought  to  be  awarded, 
whether  compensatory,  or  both  compensatory  and  vindictive.** 

§  34ri(2).    Arkansas 

You  are  instructed  that,  in  an  action  for  slander,  the  law  implies 
some  damage  from  the  uttering  of  actionable  words;  and  the 
law  further  implies  that  the  person  using  the  actionable  words  in- 
tended the  injury  the  slander  is  calculated  to  effect,  and  in  this 
case,  if  you  find  for  the  plaintiff  On  that  part  of  the  complaint  al- 
leging slander,  you  will  determine  from  all  the  facts  and  circum- 
stances proved  what  damages  ought  to  be  given  her,  and  in  assess- 
ing the  damages  yoii  are  not  confined  to  any  mere  pecuniary  loss 
sustained;  physical  pain,  mental  suffering,  humiliation,  and  injury 
to  reputation  or  character,  if  proved,  are  proper  elements  of  dam- 
ages.** 
§  3411(3).    Delaware 

You  are  instructed  that,  if  the  defendant  has  not  satisfied  you  that 
the  defamatory  words  he  uttered  were  true,  the  plaintiff  would 
be  entitled  to  some  amount,  because  the  law  presupies  malice,  from 
the  character  of  the  words  uttered.    He  would  be  entitled,  in  addi- 

8*  Broughton  v.  McGrew  (0.  C.  882,  98  Ark.  312.  "Physical  pain,"  in 
Ind.)  39  Fed.  672,  5  L.  R.  A,  406.  tliis    instruction,    is    considered    to 

85  Townsley  t.  Yentsch,  135  S.  W.      mean  nervous  shock. 
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tion  thereto,  to^  any  damages  which  he  has  shown  hy  the  evidence 
he  actually  sustained  by  reason  of  the  slanderous  words.** 
§  3411(4).    Kansas 

You  are  instructed  that  if  you  find  for  the  plaintiff  as  provided' 
in  the  next  preceding  instruction,  then  the  next  question  for  your 
determination  is  the  amount  of  damages  to  be  allowed.  When 
words  imputing  a  crime  are  intentionally  and  falsely  spoken  of  an- 
other, the  law  not  only  presumes  that  the  words  were  spoken  ma- 
licipusly,  but  that  the  person  of  whom  the  words  were  spoken  was 
thereby  damaged,  and  in  such  case  the  jury  should  allow  "actual 
damages,"  which  are  such  as  are  recoverable  at  law  from  a  wrong- 
doer as  a  matter  of  right  as.  compensation  for  the  actual,  damage 
sustained  by  him  by  reason  of  the  wrong.  The  term  "actual  dam- 
ages" is  synonymous  with  the  term  "compensatory  damages."  *' 
§  3411(5).    Kentucky 

The  court  instructs  the  jury  that,  if  they  find  for  the  plaintiflf, 
they  should  award  him  such  sum,  as  compensatory  damages,  as 
they  may  believe  from  the  evidence  will  fairly  and  reasonably  com- 
pensate him  for  the  injury,  if  any,  that  the  jury  may  believe  from 
the  evidence  resulted'  tO'  the  plaintiff's  occupation  or  business  de- 
scribed in  the  proof,  and  to  his  reputation  and  character  by  reason 
of  the  writing,  in  the  letter  mentioned  in  the  first  instruction,  of 
the  statements  therein  contained,  and  the  consequent  cancellation 
of  plaintiff's  bonds,  and  for  the  humiliation  or  mental  distress  suf- 
fered by  plaintiff,  if  any,  by  reason  of  the  aforesaid  statements  in 
said  letter;  and  if  the  jury  find  for  the  plaintiff,  they  may,  or  may 
not,  in  their  discretion,  award  the  plaintiff  by  way  of  punitive  dam- 
ages, in  addition  to  compensatory  damages,  as  above  defined, 
such  further  sum  as  under  all  the  evidence  they  deem  proper,  not 

exceeding,  however,  in  all,  $ ,  the  amount  claimed  in  the  pe- 

titiori.** 

i  3411(6).  :  Missouri 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff  you 
will  assess  Jier  damages  at  such  sum  as  you  may  believe  from  the 
evidence  will  compensate  her  for  the  damage  to  her  reputation  and 
good  name,  if  you  believe  her  reputation  and  good  name  has  been 
damaged,  and  for  the  mortification  and  humiliation  and  mental  suf- 
fering endured  by  her,  if  you  believe  she  did  so  suffer  by  reason 
of  the  printing  and  publishing  by  the  defendant  of  the  article  com- 
plained of,  not  to  exceed,  however,  the  sum  of  $ .** 

86  Smith  V.  Singles,  72  Atl.  977,  6  ^8  McCIintock  v.  McOlure,  188  S.  W. 
'Pennewill,  544.  867,  171  Ky.  714,  Ann.  Oas.  1918E,  96. 

87  Bothe  V.  True,  175  Pae.  395,  103  «»  Rail  v.  National  Newspaper 
Kan.  562.  Ass'n,  192  S.  W.   129,  198  Mo.  App. 
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'  You  are  instructed  that,  if  you  find  the  issues  for  the  plaintiff, 
you  may  allow  as  compensatory  or  actual  damages  such  fair  and 
reasonable  compensation  that  you.  find  naturally  resulted  from  the 
speaking  of  the  words  complained  of,  and  also  for  any  pain  or  an- 
guish of  mind  that  you  find  was  caused  thereby.*" 

You  are  instructed  that,  if  you  find  for  the  plaintiffs  under  other 
instructions,  the  damages  ftiay  be  compensatory,  or  punitive  and 
compensatory.  Compensatory  damages  are  to  be  given  when  the 
evidence  satisfies  the  jury  that  the  plaintiffs  have  sustained  pia- 
terial  or  substantial  injury,  and  that  such  injury  was  the  result 
of  the  wrongful  act  of  the  defendant,  and  compensatory  damages 
should  be  a  sum  sufficient  to  compensate  the  plaintiffs  for  such  in- 
jury.*^ 

§  3411(7).    Nebraska 

You  are  instructed  that  if,  from  the  evidence  and  the  instruc- 
tions of  the  court,  the  jury  find  for  the  plaintiffs,  then  the  jury  are 
to  determine,  from  all  the  evidence  and  the  circumstances  as  proved 
on  the  trial,  what  damages  ought  to  be  given  to  the  plaintiffs,  and 
find  your  verdict  accordingly,  but  not  exceeding  the  amount 
claimed.  In  finding  the  measure  of  damages,  the  jury  may  take 
into  consideration  the  mental  suffering  produced,  if  any,  by  the  ut- 
tering of  the  slanderous  words,  if  they  believe  from  the  evidence 
that  such  suffering  has  been  endured  by  the  plaintiff,  and  the  pres- 
ent or  probable  future  injury,  if  any,  to  the  plaintiff's  character 
which  the  uttering  of  the  words  was  calculated  to  inflict.  •  If  you 
find  for  the  plaintiff,  she  will  be  entitled  to  at  least  nominal  dam- 
ages, without  proof  of  actual  damages.** 

§  3411(8).     North  Carolina 

The  court  instructs  the  jury  that,  if  the  words  were  spoken  by 
defendant  as  charged,  the  plaintiff  is  entitled  to  some  damages.  If 
the  jury  should  find  that  the  words  were  spoken  by  defendant  of 
the  plaintiff  as  charged,  but  that  the  defendant;  in  so  speaking 
them,  was  not  actuated  by  any  actual  malice,  then  the  plaintiff  is 
entitled  to  recover  compensatory  damages  only;  by  which  is  meant 
such  damages  as  will  compensate  plaintiff  for  any  injury  to  her 
character  which  you  may  find  from  the  evidence  she  has  sustained 
by  reason  of  the  words  so  spoken.** 

§  3411(9).    Texas 

You  are  instructed,  that,  if  you  find  for  the  plaintiff,  then  you 
should  award  her  such  compensatory  damages  as  would  ordinarily 

toVanloon  v.  Vanloon,  140   S.  W.  ozBoldt  v.  Budwig,  28  N.  W.  280, 

631,  159  Mo.  App.  255.  19  Neb.  739. 

81  Minter   v.  Bradstreet  Oo„  73  S.  93  Bowden  v.    Bailes,  8  S.  E.  342, 

W.  668,  174  Mo.  444.  101  N.  C.  612. 
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and  probably  result  from  the  article  as  published,  and  in  estimating 
her  damages,  if  any,  you  may  consider  plaintiff's  mental  suffering, 
if  any,  caused  by  the  publication  of  said  article,  but  you  cannot 
allow  her  any  exemplary  damages.** 

§3411(10).    Virginia 

The  court  further  instructs  the  jury  that,  in  determining  the 
amount  of  damages  to  which  the  plaintiff  m'ay  be  entitled,  if  they 
believe  he  is  entitled  to  recover  under  allthe  instructions,  they  shall 
take  into  consideration  all  the  facts  and  circumstances  of  the  case 
as  disclosed  by  the  evidence,  the  nature  and  character  of  the 
charges,  the  language  in  which  they  are  expressed  and  its  ten- 
dency, the  occasion  on  which  they  were  published,  the  extent  of 
their  circulatioh,  the  probable  effect  upon  those  to  whose  atten- 
tion they  came,  and  their  natural  and  probable  effect  upon  the  plain- 
tiff's personal  feelings,  and  his  standing  in  the  community  in  which 
he  lives ;  and,  if  under  the  other  instructions  herein  he  is  entitled  to 
recover,  they  should  award  him  such  sum  "by  way  of  damages  as 
will  fairly  and  adequately  compensate  him :  (1)  For  the  insult  to 
him,  including  any  pain  and  mortification  and  mental  suffering  in- 
flicted upon  him ;  and  (2)  for  any  injury  to  his  reputation  as  a  man 
and  citizen.*® 

§  3412.     Matters  considered  on  question  of  deunages 
§  3412(1).    Illinois 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence,  that 
the  defendant  is  guilty  of  uttering  the  slanderous  words  charged 
in  the  declaration,  you  may  take  into  consideration  the  pecuniary 
circumstances  of  defendant,  and  his  position  and  influence  in  soci- 
ety, in  estimating  the  amount  of  damages;  and  if  you  shall  also 
find,  from  the  evidence,  that  the  defendant  obtruded  himself  into 

plaintiff's  house,  and  there  offered  undue  familiarities  to  , 

his  wife,  at  the  time  and  on  the  occasion  of  the  uttering  of  the  words 
in  question,  these  circumstances  may  also  be  taken  into  considera- 
tion in  fixing  damages,  and  the  jury  in  their  discretion  may  give 
damages  by  way  of  punishment  to  the  defendant,  proportioned  to 
the  circumstances  in  evidence,  as  well  as  for  compensation.** 

§  3412(2).     IVIassaohusetts 

You  are  instructed  that  if  you  find  this  is  a  charge  of  adultery, 
or  that  the  article,  as  a  whole,  has  a  tendency  to  injure  the  stand- 
ing and  character  of  the  plaintiff,  and  hold  him  up  to  disgrace,  then 

»*San  Antonio  Light  Pub.  Co.  v.  ssEamsay  y.  Harrison,   89   S.   E. 

Lewy,  113  S.  W.  574,  52   Tex.  Civ.       977,  119  Va,  682. 
Add  22  ^^  Hosley  v.  Broolss,  20  111.  115,  71 

Am.  Deo.  252. 
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_you  come  to  the  question  of  damages.  It  is  not  a  case,  if  you  find 
that  to  be  a  charge  of  adultery,  where  the  plaintiff  has  to  prove 
special  damages,  to  show  that  he  lost  this  or  that  patient,  because 
the  jury  have  a  right  to  say,  when  a  man  is  charged  with  a  crime, 
that  that  does  him  an  injury,  and  to  say  how  much  his  damage  shall 
be,  without  special  proof  of  damages.  He  is  entitled  to  damages 
for  anything  he  suffered  by  way  of' personal  feeling-r— grieving — on 
-account  of  such  a  charge  being  published.  And  you  have  a  right 
to  consider  what  a,  citizen  of  good  standing^ — ^how  he  would  feel  to 
have  an  article  of  that  kind  published  about  him,  accusing  him  of 
having  succumbed  to  the  pretty  charms  of  the  caterer's  wife,  under 
the  circumstances  stated.  You  have  a  fight  to  consider  what  would 
be  the  injury  to  any  honorable  man's  feelings  by  having  s^ich  a 

charge  as  that  published  in  the  -. — ,  in  the  way  this  was  pub-. 

fished  and  circulated  among  his  friends  and  neighbors.  And  he 
is  entitled  to  damages  on  that  account,  because  it  is  what  a  man  suf- 
fers in  consequence  of  a  libel,  and  that  is  one  of  the  elements.  He 
has  told  you  himself  in  some  degree  how  it.  affected  him,  and  how 
it  affected  the  business  that  he  was  engaged  in,  and  it  was  a  source 
for  a  long  time  of  jest,  but  of  more  serious  matter  than  jest,  among 
his  friends.  That  may  be  taken  into  consideration  in  determining 
what  the  damages  are.  In  other  words,  being  just  to  the  defend- 
ant, and  being  just  to  plaintiff,  you  are  to  say  What  is  a  reasonable 
■compensation  in  dollars  and  oents  for  having  such  an  article  as 
that  published  under  the  circumstances  that  this  was  published; 
and  all  the  natural  results  coming  from  that  article,  in  the  way  of 
•  damages,  he  is  entitled  to  recover.    You  cannot  give  more  than  the 

ad  damnum  in  the  writ,  dollars;    and  you  cannot  give  less 

than  nominal  damages ;  and  you  have  all  the  latitude  between  those 
two  sums  in  determining  what  the  damages  are  to  the  plaintiff,  and 
I  do  not  see  that  I  can  aid  you  any  further  in  regard  to  the  mat- 
ter."' 

§3412(3).    Michigan 

I  can  give  you  no  definite  rule  of  law  by  which  you  are  to  reach 

.a  conclusion.  You  must  apply  your  best  judgments  to  the  facts 
brought  before  you,  considering  the  situation  of  the  plaintiff  and 
the  defendant,  the  character  of  each,  the  character  of  the  words  ut- 
tered, and  from  all  the  surroundings  of  the  case  say  how  much 
should  be  given  by  one  to  the  other.  In  determining  that  amount 
you  should,  however,  carefully  consider  what  might  not  be  a  de- 
fense or  justification  on  the  part  of  the  defendant.    You  should  con- 

-sider  whether  there  is  any  evidence  showing  express,  positive  malice 

f  Bishop    T.    Journal    Newspaper  Co.,  47  N.  E.  119, 168  Mass.  327. 
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on  her  part  against  the  plaintiff.  If  you  were  satisfied  by  the  tes- 
timony in  the  case  that  she  was  governed  in  the  utterance  of  these 
words  by  actual,  existing  malice,  then  the  compensation  or  award 
of  damages  should  be  higher  and  more  severe  than  if  you  were  sat- 
isfied that  the  words  were  uttered  without  any  express  malice.  If 
they  were  thoughtlessly  uttered,  without  due  consideration  of  the 
import  of  the  words,  without  any  intent  to  injure  the  plaintiff — if 
there  is  no  express  malice  proved  in  the  case  to  your  satisfaction — 
you  should  give  less  damages  than  you  would  if  it  is  proved.  You 
should  take  another  matter  into  consideration  in  fixing  the  amount 
of  damages.  Satisfy  your  minds  before  fixing  upon  the  amount, 
>yhether  this  defendant  originated  this  story  herself,  or  whether  she 
simply  repeated  what  she  heard.  If  she  originated  the  story,  and 
it  is  false;  if  it  was  the  outgrowth  of  a  wicked  heart;  if  it  is  the 
offspring  of  her  own  brain ;  the  coinage  of  her  own  mind ;  her 
guilt  would  be  greater  than  it  would  be  if  she  received  it  from  some 
one  else,  and  simply  gave  it  further  circulation  thoughtlessly,  with- 
out any  design  to  injure,  without  any  intent  to  wrong.  The  proof 
upon  this  point  you  should  carefully  consider,  and  see  to  it  that 
your  verdict  is  not  as  light  in  the  one  case  as  it  would  be  in  the 
other.^* 

§  3412(4).     Missouri 

You  are  instructed  that,  if  your  verdict  is  for  the  plaintiff,  you 
will  assess  his  compensatory  damages  at  such  sum  as,  from  the  evi- 
dence and  under  the  instructions,  you  believe  will  fairly  compen^ 
sate  him  for  the  injury  he  has  sustained  by  reason  of  said  publica- 
tion ;  and  in  determining  what  is  such  a  fair  compensation  you  may 
take  into  consideration  the  extent  of  said  circulation  of  the  defend- 
ant's newspaper  at  the  time  of  the  said  publication  both  in  the  tity 

of and  elsewhere,  as  shown  by  the  evidence;   the  general 

character  of  the  publication,  and  the  probable  effect,  if  any,  of  the 
said  publication  upon  the  reputation  of  the  plaintiff  considering  his 

standing  and  repute  in  the  community  at  and  prior  to ,  as 

shown  by  the  evidence;  the  mortification,  if  any,  to  his  feelings, 
which  plaintiff  may  have  suffered  by  reason  of  the  publication ;  the 
distress  of  mind,  if  any,  which  he  may  have  suffered  on  account 
thereof ;  and,  considering  all  these  matters,  you  may  assess  the 
compensatory  damages  of  the  plaintiff  at  such  sum  as,  in  your  opin- 
ion, will  be  a  fair  compensation  to  him  for  the  injury,  if  any,  you 
believe  he  has  suffered  from  the  publication  of  the  said  article.** 

88  Burt  T.  McBain,  29  MlcK,  260.  Knapp  &  Oo„  61  S.  W.  669,  160  Mo. 

»» Stark     T.     Publishers:    George      529, 
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§  3412(5).    Oklahoma 

You  are  further  instructed  that  you  cannot  consider  the  evidence 

of  the  witness in  arriving  at  the  amount,  if  any,  the  plaior 

tiflf  is  entitled  to  recover  of  the  defendant,  for  the  reason  that  the 
plaintiff  does  not  allege  that  the  making  of  the  said  statement  to 

the  said  witness  — : damaged  the  plaintifif  in  any  sum  whatsoever 

or  contributed  to  such  damage.     You  are  further  instructed  that 

you  cannot  consider  the  evidence  of  the  witness  as  to  the 

statement  made  by  the  defendant  to  him,  for  the  reason  that  the 
plaintiff  does  not  in  his  petition  allege  such  as  a  cause  of  damage, 
or  that  the  plaintifif  was  damaged  thereby.^ 

§  3413.     Repetition  of  slanderous  words 

You  are  instructed  that,  if  you  find  that  the  plaintifif  has  suffered 
any  damage  not  necessarily  confined  to  the  publication  of  the  words 
charged  by  defendant  himself,  but  that  there  was  a  repetition  or 
circulation  of  the  slanderous  words,  which  was  directly:  caused  • 
by  defendant's  publication  thereof  in  the  first  instance,  if  any,  that 
may  be  taken  into  account  in  estimating  the  amount  of  plaintifif's 
damage.  And  if  you  find  from  all  the  facts  and  circumstances  in 
the  case  that  defendant  uttered  the  words  claimed  by  plaintiff,  and 
that  the  same  became  current  in  the  community,  or  among  any  num- 
ber of  persons  in  the  community,  then  the  damage  which  plaintiff 
may  have  suffered,  if  any,  by  reason  thereof,  may  be  taken  into  ac- 
count by  you  in  arriving  at  the  measure  of  his  damage,  if  any. 
And  this  element  of  the  case  would  bear  only  upon  the  amount  of 
damage  to  plaintiff's  reputation  and  feeling,  and  humiliation  in  the 
community  where  he  lived.* 

§  3414.     Financial  standing  of  defendant 

You  are  instructed  that,  if  you  find  that  the  slanderous  words 
were  spoken  by  defendant  against  the  plaintiff,  then,  in  estimating 
the  plaintiff's  damages,  you  may  take  into  consideration  the  wealth 
and  standing  of  the  defendant  in  the  community,  with  the  view  of 
determining  the  weight  and  influence  which  his  false  statements 
may  have  had  in  injuring  plaintiff.* 

§  3415.     Exemplary  damages 
§  3415(1).    California 

You  are  instructed  that,  if  you  should  find  that  the  article  in 
question  was  published  wantonly,  recklessly,  and  with  an  utter  dis- 
regard as  to  whether  it  was  true  or  false,  then  I  charge  you  the 

1  Beshiers  v.  Allen,  148  Pa.  141,  40  3  Botsford  v.  Chase,  66  N.  W.  325, 
Okl.  331,  L.  R.  A.  1915E,  413.                    108  Mich.  432. 

2  Everhart  v.  Clute,  168  N.  W.  952, 
203  Mich.  115. 
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plaintiff  is  entitled  to  recover  exemplary  and  also  compensatory 
damages.* 

§  3415(2).    Delaware 

You  are  instructed  that  plaintiff  would  be  also  entitled  to  punitive 
or  exemplary  damages,  in  case  you  are  satisfied  from  the  evidence 
that  the  defamatory  words  were  uttered  wantonly,  maliciously,  and 
with  the  intent  to  injure  the  plaintiff.  If  you  do  not  believe  the 
words  complained  of  were  uttered  with  the  intent  to  injure  the 
plaintiff,  you  cannot  include  in  your  verdict  any  sum  by  way  of 
exemplary  or  punitive  damages.^ 

You  are  instructed  that,  if  the  jury  find  that  the  plaintiff  has  es- 
tablished express  malice,  then  you  may  award  such  exemplary  or 
punitive  damages  as  you  think  proper  under  the  evidence,  in  ad- 
dition to  such  damages  as  would  compensate  the  plaintiff  for  the 
injury  which  he  has  sustained.^ 

You  are  instructed  that  exemplary  damages  are  to  be  g^ven  only 
where  express  malice  is  proved.  Such  malice  exists  when,  in  ad- 
dition to  the  publication  of  the  libelous  article,  it  is  shown  to  the 
satisfaction  of  the  jury  that  the  publication  was  made  wantonly, 
maliciously,  and  with  intent  to  injure,  degrade,  or  destroy  one's 
reputation.  In  sucli  case  exemplary,  vindictive,  or  punitive  dam- 
ages may  be  awarded  by  way  of  punishment  in  addition  to  compen- 
satory damages.' 

§  3415(3).     Kansas 

You  are  instructed  that,  in  an  action  for  a  slander,  punitive  or  ex- 
emplary damages  can  be  allowed  only  when  defendant  is  found  to 
have  been  actuated  by  express  malice.  Express  malice  is  defined 
in  paragraph of  these  instructions.* 

You  are  instructed  that  as  to  whether  you  award  any  sum  as 
punitive  damages  rests  in  your  sound  discretion,  and  you  would 
not  be  compelled  to  award  any  sum  as  punitive  damages,  even 
though  you  should  find  that  the  defendant  did  maliciously  speak 
the  words  as  alleged  in  the  petition.^ 

§  3415(4).    Missouri 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  defendant  maliciously  printed  and  published  the  arti- 
cle complained  of  about  plaintiff,  then  you  may,  in  addition  to  any 
compensatory  damages  above  referred  to  that  you  may  have  as- 
sessed against  said  defendant,  assess  also  against  said  defendant 

*Gravblll   v.   De   Young,   73   Pac.  'Todd  v.  Every  Evening  Printing 

1067,  140  Cal.  323.  Co.,  66  Atl.  97,  6  Peniiewill,  233. 

5  Smith  V.   Singles,   72  Atl.  977,  6  »  Good  v.  Higgins,  161  P.  673,  99 

Pennewill    544  Kan.  315. 

«  Todd  v.  Every  Evening  Printing  »  Good  v.  Higgins,  161  Pac.  673,  99 

Co.,  66  Atl.  97,  6  Pennewill,  233.  Kan.  31S. 
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such  punitive  or  exemplary  damages  as  you  may  deem  proper  from 
the  evidence,  as  a  punishment  to  said  defendant  for  the  wrong  done 
to  plaintiff  and  as  a  warning  to  others,  not,  however,  to  exceed  the 
sum  of  $ — : .^" 

The  court  instructs  the  jury,  if  your  verdict  is  for  plaintiff,  in 
addition  to  compensatory  damages,  you  may,  if  you  think  proper, 
under  all  the  facts  and  circumstances  shown  in  the  evidence,  assess 
in  plaintiff's  favor  such  further  sum  as  exemplary  or  punitive  dam- 
ages, or  smart  money,  as  in  your  judgment,  considering  all  the  facts 
and  circumstances  in  the  case  in  evidence,  you  believe  should  be 
assessed  against  defendant  by  way  of  punishment  for  the  act  com- 
plained of,  and  to  serve  as  a  warning  to  prevent  defendant  and 
others  from  being  guilty  of  a  like  act.  And  in  determining  such 
damages  you  may  take  into  consideration  the  motive  or  purpose  of 
defendant  in  making  the  publication  as  you  may  find  it  from  the  ev- 
idence ;  and  in  determining  the  motive  or  purpose  you  may  consider 
any  information  concerning  or  relating  to  the  subject-matter  of  the 
libel  which  defendant  received  before  the  publication  complained 
of  and  on  which  you  may  believe  that  it  acted,  and  any  other  pub- 
lication of  defendant  as  shown  in  the  evidence,  whether  published 

before  or  after  the  publication  of .    AnS  weighing  all  these 

matters,  you  may  award  plaintiff  such  exemplary  or  punitive  dam- 
lages,  if  any,  as  you  may.  deem  proper." 

You  are  instructed  that,  if  the  jury  find  from  the  evidence, that 
the  defendant  published  the  article  complained  of  in  good  faith  be- 
lieving the  same  to  be  a  proper  item  of  news  and  a  part  of  the  re- 
port of  occurrences  in  the  matter  of  the  —  extradition,  and 

without  malice  or  ill  will  towards  thp  plaintiff,  and  not  negligently, 
or  in  wanton  disregard  of  plaintiff's  rights,  then  the  plaintiff  is 
not  entitled  to  recover  any  exemplary  damages  herein.^* 

You  are  instructed  that  punitive  damages  are  awarded  for  the 
purpose  of  punishing  the  defendant  for  the  wrongful  act,  and  setting 
an  exemple  before  the  community,  but  are  not  allowed  unless  the 
evidence  is  sufficient  to  satisfy  the  jury  that  in  doing  the  thing 
complained  of  the  defendant  was  actuated  by  feelings  of  ill  will  or 
hatred  towards  the  plaintiffs,  or  reckless  disregard  of  the  conse- 
quences of  the  act.^* 

You  are  instructed  that,  if  you  find  for  the  plaintiffs,  then,  in 
assessing  the  damages,  you  are  not  restricted  to  the  mere  pecuniary 

10  Rail     V.     National    Newspaper  12  Brown   v.    Publishers:      George 

Ass'n,  192  S.  W.  129,  198  Mo.  App.  Knapp  &  Co.,  112  S.  W.  474,  213  Mo. 

463.  655. 

11  Meriwether  V.  Publishers:  George  is  Minter  v.  Bradstreet  Co,,  73  S. 

Knapp  &  Co.,  123  S.  W.  1100,  224  Mo.  W.  668,  174  Mo.  444. 
617. 
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loss,  if  any,  which  plaintiffs  may  have  sustained  by  reason  of  the 
report  complained  of,  but,  in  addition  thereto,  you  may  inflict  dam- 
ages for  example's  sake,  and  by  way  of  punishment  of  the  defend- 
ant, and,  in  estimating  the  same,  you  will  take  into  consideration  all 
the  facts  and  circumstances  detailed  in  evidence,  and  award  such 
damages  as  will  be  a  compensation  and  adequate  recompense  for 
the  injuries  sustained,  and  such  as  may  serve  for  a  wholesome  ex- 
ample to  others  in  like  cases,  not  exceeding,  however,  the  sum  of 

dollars." 

You  are  instructed  that,  in  addition  to  compensatory  damages, 
you  may,  if  you  think  proper,  under  all  the  facts  and  circumstances 
shown  in  evidence^  assess  in  favor  of  the  plaintiff  such  further  sum 
as  exemplary  or  punitive  damages,  or  smart  money,  as,  in  your  judg- 
ment, considering  all  the  facts  and  circumstances  in  evidence  in  the 
case,  you  believe  ought  to  be  assessed  against  the  defendant  by 
way  of  punishment  for  the  act  complained  of,  and  to  serve  as  a 
warning  to  prevent  the  defendant  and  others  from  being  guilty  of 
a  like  act;  and  in  determining  such  damages  you  may  take  into 
consideration  the  capital  and  resources  of  the  defendant,  as  shown 
in  the  evidence,  and  the  motive  or  purpose  of  the  defendant  in 
making  the  publication  as  you  may  find  it  from  the  evidence ;  and 
in  determining  the  motive  or  purpose  you  may  consider  any  ■  in- 
formation or  reports  concerning  or  relating  to  the  subject-matter  of 
the  alleged  libel  which  the  defendant  received  before  the  publication 
complained  of,  and  on  which  you  may  believe,  it  acted  in  good 
faith,  and  the  meaning  which  you  may  believe  from  the  evidence 
the  defendant  intended  to  convey  by  the  article  complained  of; 
and  any  other  publication  of  the  defendant  shown  in  evidence, 
whether  published  before  or  after  the  publication  of .^® 

$  34(5(5).    North  Carolina 

In  addition,  gentlemen  of  the  jury,  to  actual  damages,  if  you 
answer  the  fourth  issue  "Yes" — that  is,  that  the  words  were  written 
with  malice  toward  the  plaintiff — you  may  allow  punitive  damages. 
Punitive  damages,  sometimes  called  "smart  money,"  are  allowed  in 
case  where  the  injury  is  inflicted  in  a  malicious,  wanton,  and  reck- 
less manner.  The  defendant's  conduct  must  have  been  malicious  or 
wanton,  displaying  a  spirit  of  mischief  toward  the  plaintiff,  -or  of 
reckless  and  criminal  indifference  to  his  rights,  and  when  these 
elements  are  present  damages  commensurate  with  the  injury  may 
be  allowed  by  way  of  punishment  of  the  defendant,  but  these  dam- 
ages are  awarded  on  the  grounds  of  public  policy,  for  example's 

i*Minter  V.  Brartstreet  Co.,  73  S.  is  Stark     v.     Publishers:    George 

W.  668,  174  Mo.  444.  Knapp  &  Co.,  61  S.  W.  669,  160  Mo. 

529. 
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sake,  and  not  because  the  plaintiff  has  a  right  to  the  money.  So, 
in  addition  to  the  actual  damages,  gentlemen  of  the  jury,  if  you  find 
that  the  plaintiff  is  entitled  to  recover  damages  at  all,  you  may  al- 
low punitive  damages — ^that  is,  damages  by  way  of  punishment  to 
the  defendant  for  his  conduct.  In  regard  to  this  matter  and  in  an- 
swering the  issue,  you  may  find,  first,  what  actual  damages  he  has 
sustained,  and  then  add  to  that  such  amount  as  you  may  find  that 
the  defendant  shall  be  punished  in  this  case  by  way  of  punitive  dam- 
ages, and  the  two  together  will  be  your  answer  to  the  issue ;  that 
is,  if  you  decide  to  allow  punitive  damages  against  the  defendant."^* 
The  court  instructs  the  jury  that,  if  the  jury  should  find  that  the 
words  charged  were  spoken  by  the  defendant  of  the  plaintiff,  and 
that  the  defendant,  in  so  speaking  them,  was  actuated  by  actual 
malice,  they  may  award  exemplary  or  vindictive  damages ;  and  so 
they  may  award  exemplary  or  vindictive  damages  if  they  should 
find  from  the  evidence  that  the  words  were  spoken  by  defendant 
as  charged,  and  that  the  conduct  of  defendant  was  marked  by  gross 
and  willful  wrong,  or  was  oppressive,  and,  in  estimating  the  amount 
of  damages,  if  the  jury  should  find  that  the  words  were  spoken  as 
charged,  and  that  they  were  spoken  with  malice,  they  would  con- 
sider the  evidence  as  to  the  pecuniary  condition  of  defendant  for 
the  purpose  of  determining  the  amount  of  damages  to  be  awarded. 
In  estimating  the  amount  of  damages,  the  jury  may  consider  in 
mitigation  thereof  the  evidence  tending  to  prove  the  bad  char- 
acter of  the  plaintiff.  By  exemplary  or  vindictive  damages  is  meant 
such  damages  as  are  given,  not  merely  'as  pecuniary  compensation 
for  the  loss  actually  sustained  by  plaintiff,  but  likewise  as  a  kind  of 
punishment  to  the  defendant,  with  the  view  of  preventing  similar 
wrongs  in  future.^" 

§  3415(6).    Virginia 

The  court  instructs  the  jury  that,  in  assessing  plaintiff's  dam- 
ages, they  may  not  only  give  him  damages  for  the  insult,  and  dam- 
ages to  compensate  for  any  injury  done  to  him  or  his  business  as 
shown  by  the  evidence,  but  damages  also  to  punish  the  defendant 
for  his  act  and  to  deter  others,  but  said  damages  shall  not  exceed 
$ ,  the  amount  named  in  the  declaration  in  this  action.^* 

Thexourt  instructs  the  jury  that,  if  the  jury  believe,  from  all  the 
evidence  in  the  case,  that  the  acts  complained  of  were  influenced 
by  actual  malice  and  a  willful  design  to  injure  or  oppress  the  plain- 
tiff, he  may  recover  in  this  action,  in  addition  to  such  damages  as 

16  Hall  V.  Hall,  103  S.   E.  136,  179  is  Mopsikov  v.  Cook,  95  S.  E.  ■JI.IC, 

N.  0.  571.  J  122  Va.  579. 

1'  Bowden  v.  Bailes,  8  S.  E.  342, 
101  N.  C.  612. 
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those  mentioned  above,  punitive  or  exemplary  damages ;  that  is  to 
say,  that  the  jury  will  not  be  limited  in  the  amount  of  its  verdict, 
,  for  the  plaintiff,  to  compensation  to  him  for  the  actual  damages 
sustained  as  above  indicated.  They  may  give  him  such  further 
damages  as  they  may  think  right,  in  view  of  all  the  circumstances 
of  the  case,  as  a  punishment  to  the  defendant  and  as  a  salutary  ex- 
ample to  others  to  deter  them  from  offending  in  a  like  manner,  but 
not  exceeding  $ .  In  determining  whether  defendant,  in  pub- 
lishing and  circulating  the  charges  complained  of  was  influenced  by 
actual  malice  or  a  design  to  injure  or  oppress  the  plaintiff,  the  jury 
should  consider  the  relation  of  the  parties  to  each  other,  the  acts  of 
the  defendant  before  and  after  the  publications  in  question,  and  all 
the  circumstances  surrounding  them.^* 

§  3416.     Gross  negligence  as  ground  for  exemplary  damages 

You  are  instructed  that  if  you  shall  believe  from  the  evidence  that 
the  defendant,  in  publishing  and  circulating  said  article  complained 
of  by  the  plaintiff,  was  .guilty  of  gross  negligence  toward  the  plain- 
tiff, then  in  addition  to  such  actual  damages  as  you  may  allow 
plaintiff,  as  hereinbefore  explained,  you  may,  in  addition  thereto, 
allow  him  such  further  sum  by  way  of  exemplary  or  punitory  dam- 
ages, as  you  may  deem  proper  to  allow  under  the  facts  and  cir- 
cumstances in  evidence  before  you.  By  the  expression  "gross  neg- 
ligence," as  herein  used,  is  meant  that  the  publication  and  circu- 
lation of  said  article  by  the  defendant  was  done  in  such  manner  and 
under  such  circumstances  as  to  show  a  reckless  disregard  on  the 
part  of  the  defendant  towards  the  rights  of  the  plaintiff,  and  so 
wholly  without  care  as  to  indicate  an  entire  disregard  of  the  con- 
sequences to  plaintiff  that  might  follow  from  the  publication  and 
circulation  of  said  article.*" 

§  3417.     Mitigation  of  damages 
§  3417(1).     Delaware 

We  will  say  to  you  that,  even  though  the  article  complained  of 
is  libelous  and  unjustifiable  in  law,  you  may,  in  reaching  your  ver- 
dict, take  into  consideration,  in  mitigation  or  reduction  of  damages, 
any  and  all  facts  and  circumstances  disclosed  by  the  evidence  which 
tend  to  show  that  the  article  was  published  with  a  proper  motive, 
and  not  with  any  intent  or  desire  to  injure  the  plaintiff.*^ 
§  3417(2).     Kentucky 

The  court  further  instrycts  you  that  if  you  shall  believe  from  thfe 
evidence  that  at,  or  just  previous  to,  the  time  said  article  was  writ- 

19  Ramsay  v.  Harrison,  89  S.  E.  21  Todd  v.  Every  Evening  Printing 
977,  119  Va.  682.                                            Co.,  66  Atl.  97,  6  Pennewill,  233. 

20  Houston   Chronicle  Pub.   Co.   v. 
Quinn  (Tex.  Oiv.  App.)  184  S,  W-  669, 
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ten  and  published  of  and  concerning  the  plaintiff  by  the  defendant, 

a  news  item  dealing  with  the  same  matter  was  published  in  — ^ , 

and  you  further  believe  it  was  founded  upon  the  news  item  pub- 
lished in  said ,  on  the day  of ,  and  you  further 

believe  that  said  news  item  was  sent  out  by  the  Associated  Press, 
undertaking  to  give  a  statement  of  facts  about  which  said  editorial 
is  written,  on  which  complaint  is  made,  and  further  believe  said 
Associated  Press  news  was  reasonably  reliable  then  you  may  con- 
sider these  facts  in  mitigation  of  the  damages,  if  any,  that  you  will 
find  for  the  plaintiff.** 

§  3418.     Same — Good  faith  of  defendant 
§  3418(1).    Maryland 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  honestly  and  in  good  faith  43elieved  the  statements 
contained  in  the  letters  to  be  true,  and  had  grounds  for  such  belief 
sufficient  to  satisfy  an  ordinarily  prudent  and  cautious  man  that 
such  statements  were  true,  then  you  may  take  into  consideration 
all  the  circumstances  of  the  case,  and,  in  the  exercise  of  your  dis- 
cretion, award  to  the  plaintiff  nominal  damages  merely.** 

§  3418(2).     Missouri 

As  regards  the  right  of  the  defendant  to  make  the  publication, 
you  are  instructed  that  a  newspaper  has  no  right  to  publish  in  a 
case  like  this  an  untruthful  article  of  another.  So  far  as  plaintiff's 
actual  or  compensatory  damages  are  concerned,  it  makes  no  differ- 
ence what  defendant's  belief  may  have  been  in  regard  to  the  truth 
of  the  article,  or  its  good  faith,  or  its  motive  or  purpose.  It  had 
and  has  the  right,  as  has  every  individual,  to  write  on  any  subject;: 
and  thus  it  had  the  right  to  publish  any  matter  pertinent  and  ma- 
terial to  the  pendency  in  the  state  Legislature  of  the  civic  federa- 
tion school  bill,  provided  it  acted  in  good  faith  and  without  malice ; 
but  it  is  responsible  for  all  abuse  of  that  liberty,  and  that  liberty 
is  abused  wherever  it  publishes  of  any  one  an  untruthful  or  libelous 
article,  except  in  certain  instances  of  absolute  privilege;  among 
which  this  case  is  not  to  be  classed.** 

§  3419.     Same' — Effect  of  disclaiming  personal  knowledge  in  mak> 
ing  alleged  defamatory  statement 
The  court  instructs  the  jury  that  if  defendant,  at  the  time  he 
■spoke  the  words  complained  of,  stated  that  he  had  heard  such  a 

22  Democrat  Pub.  Co.  v.  Harvey,  24  stark  v.  Publishers:  George 
205  S.  W,  908,  181  Ky.  730.  Knapp  &  Co.,  61  S.  W.  669,  160  Mo. 

23  GambrlU  v.  Schooley,  48  Atl.  730,  529. 
93  Md.  48,  52  L.  R.  A.  87,  86  Am.  St. 

Bep.  414. 
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report  from  others,  and  gave  it  as  a  matter  of  rumor,  and  he  has 
proved  that  he  heard  it,  then,  while  it  would  not  amount  to  a  justifi- 
cation, for  no  one  has  the  right,  even  through  idle  wantonness,  to 
keep  a  slanderous  report  afloat  against  another,  yet  it  may  be  con- 
sidered as  tending  to  show  that  he  did  not  originate  the  story  in 
malice,  and  given  its  due  weight  in  mitigation  of  damages.*^ 

§  3420.    Same — Reputation  of  plaintiff 
I  3420(1).    United  States 

You  are  instructed  that  proof  of  the  bad  character  of  the  plaintiff 
Ms  competent,  because  one  whose  character  is  bad  is  not  entitled  to 
the  same  measurement  of  dama,ges  as  one  of  unblemished  fame. 
This  does  not  mean  proof  of  particular  offenses  of  a  similar  char-^ 
acter  to  those  which  are  imputed  to  him  in  the  libel,  but  proof  of 
general  bad  character.** 

§  3420(2).     Arkansas 

You  are  instructed  that,  in  determining  the  amount  of  damages 
you  will  award  to  the  plaintiff,  in  the  event  you  find  for  the  plain- 
tiff, you  have  the  right  to  take  into  consideration  all  of  the  evi- 
dence in  the  case,  andj  if  you  find  that  prior  to  the  publication  of 
said  article  plaintiff's  reputation  for  morality  was  bad,  and  that 
he  further  bore  the  reputation  of  being  a  defaulter,  then  you  may 
consider  such  evidence  in  mitigation  of  any  damages  you  may 
award  the  plaintiff  by  way  of  compensation.*' 

§  3420(3),    Indiana 

The  court  instructs  further  that,  if  the  jury  find  that  the  plain- 
tiff's reputation  for  chastity  was  bad,  stilLthat  is  no  defense  to  this 
action,  but  is  to  be  considered,  by  you  in  mitigation  of  damages.** 

§  3420(4).    Wisconsin 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  plaintiff,  at  the  time  of  the  publication,  was  a  woman  of  dis- 
paraged reputation,  then  that  must  be  taken"  into  consideration, 
because  a  woman  whose  reputation  for  chastity  i§  bad  cannot 
suffer  the  same  damages  as  a  woman  of  good  reputation  would,  if 
an  article  was  published  about  her,  reflecting  upon  her  chastity.***' 

§  3421.    Same — Commission  of  other  wrongs  by  plsiintiff  than 
those  imputed  in  libel 

The  jury  are  instructed  that  it  is  no  defense  and  does  not  tend  in 
mitigation  of  damages  that  it  be  shown  that  the  plaintiff  has  been 

2B  Hinble  V.  Davenport,  38  Iowa,  27  Sirnonson  v.  Lovewell,  175  S.  W. 

355.  407,  ll^rk.  81. 

2 «  Tribune  Ass'n  v.   FoUwell,   107  28  HalloweU  v.  Guntle,  82  Ind.  554. 

Fed.  646,  46  O.  0.  A.  526.  29  NelUs  v.  Cramer,  56  N.  W.  911,. 

86  Wis.  337. 
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guilty  of  other  crimes,  or  has  committed  other  wrongs  than  those 
which  were  imputed  to  him  by  the  libel.  In  other  words,  if  a 
libel  charges  the  plaintiff  with  the  guilt  of  murder,  it  is  not  either 
by  way  of  defense,  or  mitigation  or  reductibn  of  damages,  of  any 
value  to  prove  that  he  was  guilty  of  fraud ;  and  if  a  man  is  charged 
with  having  procured  a  policy,  or  a  lot  of  policies,  upon  lives  with 
intent  to  defraud  insurance  companies,  it  is  not  in  the  least  a 
defense,  or  in  the  least  a  mitigation  of  the  defendant's  conduct  in 
publishing  stich  a  libel,  to  show  that  he  has  been  guilty  of  .defraud- 
ing a  fire  insurance  company.**  , 

§  3422.     Same — Effect  of  provocation  of  defendant 
§  3422(1).    Illinois 

You  are  instructed  that,  if  the  jury  should  find,  from  the  evi- 
dence, that ,  one  of  the  plaintiffs  in  this  suit,  was  a  quarrel- 
some person,  and  so  exhibited  herself  at  the  time,  and  that  the 
language  alleged  and  proved  to  have  been  used  by  the  defendant 
to  her  was  caused  by  a  quarrel  between  them,  you  will  take  that 
fact  into  consideration  in  considering  the  amount  of  damages 
which  the  plaintiffs  are  entitled  to  recover.*^ 
§  3422(2).     Nebraska 

You  are  fui-ther  instructed  that  anger  is  no  justification  for  the 
use  of  slanderous  words;  and  it  ought  not  to  be  considered  even 
in  mitigation  of  damages,  unless  the  anger  is  provoked  by  the  per- 
son against  whom  the  slanderous  words  were  used;  and,  in  this 
case,   if  the  jury  believe   from   the   evidence   that   the   defendant 

spoke  of  the  plaintiff  any  of  the  slanderous  words  charged 

in  the  petition,  then  it  matters  not  who  commenced  the  conversa- 
tion, and  that  the  defendant  was  angry  at  the  time,  unless  her 
anger  was  wrongfully  provoked,  in  whole  or  in  part,  by  the  acts 
or  language  of  the  plaintiff  herself,  in  which  eveat  such  anger 
may  be  considered  by  you  in  mitigation  of  damages.** 

§  3423.     Effect  of  plea  in  mitigation  of  damages 

You  are  instructed  that  in  this  case  there  is  no  justification 
pleaded,  but  only  a  general  denial  and  a  plea  of  mitigation,  and  the 
publication  is  admitted  in  the  pleadings.  Under  the  evidence  and 
the  pleadings  the  defendant  can  only  mitigate  the  damages.  In 
this  connection  you  are  instructed  that  the  mitigation  must  not  be 
taken  as  a  defense  nor  as  mitigating  the  actual  damages,  but  it 
can  only  reduce  the  punitive  damages.** 

so  Morning  Journal  Ass'n  v.  Duke,  8  2Boldt  v.  Budwig,  28  N.  W.  280, 

128  Fed.  657,  63  C.  0.  A.  459,  certio-  19  Neb.  739. 

rari  denied  24  S.  Ct.  856,  194  U.  S.  as  Jones  v.  Murray,  66  S.  W.  981, 

632,  48  L.  Ed.  1159.  167  Mo.  25. 

31  Hosley  V.  Brooks,  20  lU.  115,  71 
Am.  Dec.  252. 
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§  3424.     Nominal  damages 

That  is  the  case  before  y'ou.  If,  with  that  case  before  you,  you 
give  this  lady,  as  counsel  for  the  defendant  urges,  six  cents,  the 
courts  of  justice  should  feel  the  same  sense  of  shame  and  mortifi- 
cation plaintiff  must  have  felt  when  the  publication  was  made.  It 
would  be  an  utter  disgrace  to  the  administration  of  law  to  say 
that  such  a  publication,  such  a  damage  to  reputation,  such  an  in- 
vasion of  feelings,  was  to  be  cprnpensated  for  by  six  cents.  It  is 
your  duty  in  this  case  to  see  that  she  has  substantial  compensation 
for  this  grievous  wrong.** 

§  3425.     Necessity  of  proof  as  to  amount  of  damage 

You  are  instructed  that,  in  order  for  the  jury  to  allow  actual 
damages,  it  is  not  necessary  that  any  witness  testify  to  the  amount 
of  damage  done  or  the  sum  necessary  to  compensate  the  injured 
person ;  but,  in  this  class  of  cases,  it  is  for  the  jury  to  determine 
what  amount  of  dartiages,  if  any,  will  compensate  the  injured  per- 
son, limited,  of  course,  by  the  amount  claimed  in  the  petition.*® 

§  3426.     Form  of  verdict 

In  your  verdict,  if  it  be  for  the  plaintiff,  you  will  assess  and 
state  separately-  your  finding  as  to  compensatory  damages  and 
your  finding  as  to  punitive  or  exemplary  damages.  If  your  ver- 
dict is  for-  the  defendant,  you  will  merely  state  that  you  find  issues 
in  this  cause  in  favor  of  the  defendant.*® 


K.    Criminal  Prosecution 
See,  also,  ante,  §  3376. 

§  3427.     Elements  of  offense  in  general 

I  3427(1).    Missouri 

The  court  instructs  the  jury  that  before  the  jury  can  convict 
they  must  find  and  believe  beyond  a  reasonable  doubt  that  the 
prints  alleged  and  set  forth  in  th^  information  herein  were  of  a 

libelous  nature,  and  had  the  effect  of  charging with  being 

dishonest,  and   guilty  of  unfair  dealing,   and  .that,   further,   said 

prints  were  sent  to  the  said —  by  the  defendant,  or  by  some 

one  at  his  instance  and  request,  and,  further,  that  the  inference 
to  be  drawn  from  the  prints  of  "bad  debt,"  etc.,  on  the  alleged  en- 
velope, were,  as  a  matter  of  fact,  untrue.*' 

3*  Knowlden  V.  Guardian  Printing  so  stark     v.     Publishers:    George 

&  Publisbing  Co.,  55  Atl.  287,  69  N.  J.  Knapp  &  Co.,  61  S.  W.  669,  160  Mo. 
Law,  670.  529. 

35  Bothe  V.  True,  175  Pac.  395,  103  st  state  v.  Armstrong,  16  S.  W.  604, 

Kan   562  106  Mo.  395,  13  L.  K.  A.  419,  27  Am. 

St.  Kep.  361j 
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i  3427(2).     Texas 

You  are  instructed  that,  if  you  should  find  from  the  evidetite 
that  the  defendant  made,  the  statements  that  he  is  alleged  to  have 
made  to  the  witness ,  before  you  could  convict  the  defend- 
ant, it  would  be  necessary  for  you  to  further  find  beyond  a  rea- 
sonable doubt  that  said  statements  were  false,  and  that  same  were 
wantonly  or  maliciously  made  by  the  defendant.** 

§  3428.     Scandalous  character  of  alleged  defamatory  words 

I  charge  you  that  the  following  portions  of  said  article  are  scan- 
dalous within  the  meaning  of  the  criminal  statute  of  this  state,  and 
are  sufficient  on  which  to  base  a  conviction  of  the  defendant  for 
•criminal  libel,  provided  you  find  that  all  of  the  other  elements  nec- 
essary to  make  out  the  crime  of  criminal  libel  exist,  to  wit,  the  fol- 
lowing portions  of  said  article :    "I  was  kidnapped  while,  walking 

irom  my  place  of  work  to  my  home  on  the  streets  of ,  and 

taken  as  a  prisoner,  and  confined  in  the  convent  of ."    Also,. 

"I  was  abused  by  the  priests  and  Mother  Superior  from  time  to 
time."    Also,  "To-night  the  priests  from  many  parts  of  the  valley 

have  gathered  themselves  at  ,  and  are  holding  a  drunken 

orgy;  their  unmentionable  treatment  of  myself  and  other  nuns 
who  have  taken  the  black  veil  became  unendurable  to  me."  Also, 
"I  know  if  they  catch  me  this  time  they  will  murder  me."  Also, 
"But  I  would  rather  die  than  submit  myself  any  more  tb  their  li- 
centious treatment."  Also,  "But  after  I  took  the  black  veil  they 
told  me  plainly  I  was  to  be  what  the  concubines  were  to  Solomon 
and  David  and  other  men  of  Bible  times.  They  forqed  me  to  do 
this."  Kidnapping  is  a  crime  in  this  state  made  so  by  statute.  To 
constitute  the  crime  of  kidnapping  there  must  be  forcible  seizure 
and  confinement  or  inveiglfement  of  another  by  a  person  acting 
without  lawful  authority,  with  intent  to  cause  such  other  person 
to  be  secretly  confined  and  imprisoned  in  this  state  against  his 
will.s* 

I  charge  you  as  a  matter  of  law  that  the  extracts  hereinbefore 
pointed  out  to  you  from  the  article  published  in  this  case,  and 
which  is  set  forth  in  the  indictment,  if  it  be  proven  to  your  satis- 
faction that  the  article  was  published,  are  scandalous  within  the 
meaning  of  the  criminal  law,  and  are  sufficient  to  render  the  de- 
fendant guilty,  so  far  as  that  branch  of  the  case  is  concerned,  pro- 
vided the  other  elements  necessary  to  constitute  criminal  libel 
exist.*" 

»8  Elder  v.  State,  151  S.  W.  1052,  68  «>  State  v.  Hosmer,  142  Pac.  581, 

Tex.  Or.  R.  520.  72  Or.  57. 

3  9  State  T.  Hosmer,   142  Pac.  581, 
72  Or.  57. 
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§  3429.    Imputing  want  of  chastity  to  female 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  reputation  of  the  prosecuting  witness  for  chastity 
is  bad,  or  if,  upon  all  the  evidence,  you  have  a  reasonable  doubt 
upon  the  subject  of  such  reputation,  the  defendant  should  be  ac- 
quitted, or  if  you  believe  from  the  evidence  that  the  alleged  state- 
ment concerning  the  want  of  chastity  of  the  prosecuting  witness 
is  true,  or  you  have  a  reasonable  doubt  as  to  its  truth,  you  should 
acquit  the  defendant.*^ 

§  3430.     Advertising,  by  method  of  correspondence,  that  plaintiff 
does  not  pay  his  debts 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 

that  the  defendant,  on  or  about ,  caused  the  envelope  given 

in  evidence  to  be  sent   to ■■ — ,  in  the  city  of ,  through  the 

mails,  willfully  and  maliciously  intending  and  meaning  to  indi- 
cate to  the  public  and  to  all  persons  seeing  said  envelope  that  she, 

the  said  ,  was  dishonest,  or  did  not  pay  her  just  debts,  or 

that  she  had  been  guilty  of  unfair  dealing,  or  was  a  "dead  beat,"  and 
that  said  envelope  was  so  understood  by  those  persons  who  saw 
it;  and  if  the  jury  further  believe  that  the  reception  through  the 
mails  of  such  envelope  containing  the  inclosure  set  out  in  said  in- 
formation tended  to  provoke  the  said  to  wrath,  and  to  ex- 
pose her  to  public  hatred,  contempt  and  ridicule,  and  to  deprive 
her  of  the  benefit  of  public  confidence  and  social  intercourse ;  and 
if  the  jury  further  believes  that  said  defendant  willfully  and  mali- 
ciously intended  by  said  acts  to  advertise  said  as  a  dead 

beat,  or  as  dishonest — then  the  jury  will  find  the  defendant  guilty, 
unless  they  further  find  that  said is  a  dead  beat,  and  is  dis- 
honest, and  unfit  to  be  trusted,  and  unfit  for  public  confidence.** 

§  3431,    Rule  for  construction  of  alleged  defamatory  words 

The  jury  are  instructed  that  the  only  meaning  that  they  can  put 
upon  the  words  "bad  debt"  upon  said  envelope  are  the  usual  and 
ordinary  meaning  attached  to  them  as  used  in  the  English  lan- 
guage; and  they  are  not  to  place  the  meaning  and  meanings  al- 
leged by  way  of  innuendo  in  the  information,  unless  they  find  that 
the  words  "bad  debt"  and  the  said  meaning,  and  meanings  so  al- 
leged by  way  of  innuendo  are  the  true  meanings  and  sense  of  the 
said  words  "bad  debt."  « 

*i  McDonald  v.    State,  164  S.  W.  *3  State  v.   Armstrong,   16   S.   W. 

831,  73  Tex.  Or.  R.  125.  604,  106  Mb.  395,  13  L.  B.  A.  419,  27 

"  State  V.   Armstrong,   16   S.   W.       Am.  St.  Rep.  361, 
604,  106  Mo.  395,  13  h.  R.  A.  419,  27 
Am.  St.  Bep.  361. 

Inst.to  Jumes— 235 
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§  3432.     Malice — Presamption  .    f     ;- 

§  3432(1).    Missouri  .    > 

The  jury;  are  instructed  that  malice  is  the  willful  doing-  of  a 
wrongful  act  without  just  cause  or  excuse;  and  they  m^y  infer 
malice  upon  the  facts,  if  they  believe  it  to  be  the  natural  inference 
to  be  drawn  from  them.** 

§  3432(2).     Oregon 

The  court  instructs  the  jury  "that  malice  does  not  mean  a  per- 
sonal ill  will  towards  a  person  libeled.  If  the  publication  be  found 
libelous,  the  law  implies  malice.  If  the  publisher  published  care- 
lessly, not  knowing  or  indifferent  what,  he  is  held  responsible,  as 
though  he;  read  every  word.  It  is  a  settled  principle  of  the  law 
that  every  person  is  presumed  to  intend  the  reasonable  and  natural 
consequences  of  his  own  act.  So,  as  I  have  said,  if  you  are  satisfied 
that  the  defendant  published  the  newspaper  article  set  out  in  the 
indictment,  and  that  it  was  ■  false  and  scandalous,  you  are  obliged 
to  presume  that  it  was  done  maliciously  and  willfully,  with  intent 
to  injure  and  defame.*® 

§  3433.     Publication 

The  jury  are  further  instructed  that  if  defendant  caused  said 

envelope  to  be  sent  through  the  mails  directed  to  the  said 

at  the  city  of ,  then  such  acts  constitute  a  publication  of  the 

libel  in  said  city.** 

§  3434.     Liability  for  acts  of  agent 

The  court  instructs  the  jury  that  the  mere  fact  that  the  defendant 
may  have  been  a  subscriber  to  or  employer  of  the Collect- 
ing Agency  of — ,  will  not  render  him  liable  for  their  criminal 

acts;  and  that  said  defendant  is  not  responsible  for  the  sending 
or  publishing  of  the  alleged  libelous  matter,  unless  such  was  done 
by  him  or  upon  his  direction  and  instruction.*' 

§  3435.     Province  of  court  and  jury 
§  3435.(1).    Iowa 

You  are  instructed- that  our  law  provides  that  in  all  prosecutions 
for  libel  the  jury,  after  receiving  the  direction  of  the  court,  shall 
have  the  right  to  determine,  at  their  discretion,  the  law  ajid  the 
fact.  In  construing  this  law  you  are  instructed  to  review  care- 
fully the  whole  case,  looking  to  these  instructions  for  the  law,  and 
to  the  evidence  for  the  facts,  and,  after  both  and  all,  then  with  a 

41  State   V.   Armstrong,    16    S.    W.  *«  State    v.  Armstrong,   16   S.   W. 

604,  106  Mo.  395,  13  L.  K.  A.  419,  27  604,  106  Mo.  395,  13  L.  "R.  A.  419,  27 

Am.   St.  Rep.  361.  Am.  St.  Eep.  361. 

*5  State  V.  Mason,  38  Pac.  130,  26  "  State   v.   Armstrong,    16   S.    W. 

Or.  273,  26  L.  li.  A.  779,  46  Am.  St.  604,  106  lie.  395,  13  L.  R.  A.  419,  27 

Rep.  629.  Am.  St.  Rep.  361. 
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rigid  regard  for  the  rig&ts  of  the  people  and  those,  claimed  to.  be 
injured  on  the  one  hand,  and  with  rigid  and  watchful  care  for  the 
rights  of  the  defendant  on  the  other,  seek  to  determine  the  truth  of 
the  issue.  As  to  the  right  of  the  jury  to  determine  the  law  and  the 
fact  you  are  instructed  that  if  the  jury  can  say  on  their  oaths  that 
they  know  the  law  better  than  the  court  does,  theyUiave  the  right 
to  do  so,  but  before  assuming  so  solemn  a  responsibility  they 
should  be  sure  that  they  are  not. acting  from  caprice  and  prejudice, 
that  they  are  not  controlled  by  their  will  or  their  wishes,  but  from 
a  deep  and  confident  conviction  that  the  court  is  wrong,  and  that 
they  are  right.  Before  saying  this  on  their  oaths,  it  is  their  duty 
to  reflect  whether,  from  their  habits  of  thought,  their  study  and  ex- 
perience, they  are  better  qualified  to  judge  of  the  law  than  the  court. 
If,  under  all  these  circumstances,  they  are  prepared  to  say  that  the 
court  is  wrong  in  its  exposition  of  the  law,  the  statute  has  given 
them  that  right." 

^  3435(2).     Missouri 

The  court  instructs  the  jury  t^at  under  the  constitution  of 

and  the  statutes  thereof  the  jury  are  themselves  the  judges  of  the 
law  of  libel,  as  well  as  of  the  facts,  and  that  they  are  not  required 
to  accept  the  instructions  given  by  the  court  as  being  conclusive 
of  what  the  law  of  criminal  libel  is.*' 

§  3435(3).    Wyoming 

You  are  instructed  that  by  the  Constitution  of  this  state  it  is 
provided  that  every  person  may  freely  speak,  write,  and  publish 
on  all  subjects,  being  responsible  for  the  abuse  of  that  right;  and 
in  all  trials  for  libel,  both  civil  and  criminal,  the  truth,  when  pub- 
lished with  good  intent  and  for  justifiable  ends,  shall  be  a  suffi- 
cient defense,  the  jury  having  the  right  to  determine  the  facts  and 
the  law,  under  direction  of  the  court.  You  are  the  sole  judges  of 
the  law  and  the  facts  upon  every  proposition  involved  in  this  case."* 

You  are  instructed  that  this  provision  of  the  Constitution  does 
not  place  the  jury  above  the  law,  or  confer  upon  them  the  lawful 
right  to  decide  simply  as  they  see  fit,  regardless  of  the  law.  Under 
the  constitutional  law,  if  the  jury  can  say  on  their  oaths  that  they 
know  the  law  better  than  the  court  does,  they  have  the  right  to  do 
so;  but,  before  assuming  so  solemn  a  responsibility,  they  should 
be  sure  that  they  are  not  acting  from  caprice  or  prejudice;  that 
they  are  not  controlled  by  their  will  or  wishes,  but  from  a  deep  and 
confident  conviction  that  the  court  is  wrong  and  that  they  are 

■»8,  state  V.  Heacock,  76  N.  W.  654,  604,  106  Mo.  395,  13  L.  R.  A.  419,  27 
106  Iowa,  191.  Am.  St.  Bep.   361. 

*»  State  V.   Armstrong,   16   S.   \V.  ="  Nicholson    v.    State,    157    Pac. 

1013,  24  Wyo.  347. 


§  3436  INSTRUCTIONS  TO  JURIES  3748 

right.  Before  saying  this  on  their  oaths,  it  is  their  duty  to  reflect 
whether,  from  their  habits  of  thoug*ht,  their  duty  and  experience, 
they  are  better  qualified  to  judge  of  the  law  than  the  court.  If 
under  all  those  circumstances,  they  are  prepared  to  say  that  the 
court  is  wron_g  in  its  exposition  of  the  law,  the  Constitution  has 
given  them  tft&t  right.^* 

§  3436.     Stifiiciency  of  evidence 

The  jury  are  instructed  that  they  are  the  sole  judges  of  the 
weight  of  the  evidence  and  the  credibility  of  the  witnesses,  and  it  is 
for  them  to  find  from  the  evidence  in  this  case  whether  there  was 
any  intention  on  the  part  of  the  defendant,  in  the  use  of  the  means 

employed  to  collect  a  debt,  to  libel  the  prosecuting  witness, ; 

and,  if  they  find  there  was  no  such  intention,  then  they  will  return 
a  verdict  of  not  guilty.'* 

61  Nicholson  v.  State,  157  Pac.  1013,  bz  state  v.  Armstrong,  16   S.   W. 

24  Wyo.  347.  604,  106  Mo.  395,  13  L.  B.  A.  419,  27 

Am.  St.  Rep.  361. 
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CHAPTER  CLXXXVIII 

LICENSES 

§  3437.    Requirement  of  license  to  do  business  as  merchants — Who  are  mer- 
chants. 
3438.    License  to  enter  upon  real  estate. 

§  3437.  Requirement  of  license  to  do  business  as  merchants — Who 
are  merchants 

The  jury  are  instructed  that  the  storing-  of  a  quantity  of  goods, 
wares,  and  merchandise  in  a  room  or  place,  there  to  be  kept  until 
delivered  to  customers,  and  there  kept  until  afterward  delivered  to 
twenty-five  or  thirty  customers,  and  by  them  (the  customers)  then 
and  there  paid  for,  will,  in  law,  constitute  and  make  the  party  so 
storing  and  delivering  the  goods,  wares,  or  merchandise  to  the  said 
several  and  divers  customers,  and  receiving  the  purchase  price 
therefor  from  several  customers,  a  merchant  at  the  room  or  place 
where  the  goods,  wares,  or  merchandise  were  stored,  kept,  deliv- 
ered, and  paid  for.*         / 

The  jury  are  instructed  that  if  the  jury  shall  believe  beyond  a 
reasonable  doubt,  from  the  evidence  introduced  in  this  cause,  that 

the  defendant  did  on ,  occupy  a  part  of  the  warehouse  situated 

on ,  in  the  town  of ,  and  did  then  and  there  have  placed 

and  stored  in  said  warehouse  and  building  goods,  wares,  or  mer- 
chandise, and  did  then  and  there  deliver  to , ,  and  other 

persons,  any  goods,  wares,  or  merchandise  (that  is,  groceries  of 
any  kind  and  barrels),  and  did  then  and  there  receive  the  purchase 
price  of  said  goods,  wares,  or  merchandise  from  said  parties  to 
whom  defendant,  or  any  one  for  him,  then  and  there  delivered  any 
goods,  wares,  or  merchandise;  and  if  the  jury  shall  further  be- 
lieve that  the  defendant  occupied  said  building  for  the  purpose  of 
delivering  said  goods  to  said  par,ties,  and  receiving  the  purchase 
price  thereof,  then  the  jury  must  find  the  defendant  guilty,  unless 
they  shall  further  find  from  the  evidence  that  the  defendant  had 

at  the  time  (that  is,  on ),  or  prior  thereto,  procured  from  the 

marshal  of  the  town  of a  license  to  deal  as  a  merchant  in 

said  town  of .* 

The  jury  are  instructed  that  a  sale  of  goods,  wares,  or  merchan- 
dise by  sample,  to  be  afterward  delivered  at  a  certain  place,  to  be 
paid  for  on  delivery  at  that  place,  in  law,  constitutes  a  sale  at  the 

1  Town  of  Canton  v.  McDaniel,  86  ^  Town  of  Canton  v.  McDaniel,  86 

S.  W.  1092,  188  Mo.  207.  S.  W.  1092,  188  Mo.  207. 
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place  and  at  the  time  when  and  where  the  goods  are  to  be  delivered 
and  paid  for.^ 

§  3438.     License  to  enter  upon  real  estate 

The  jury  are  instructed  that,  in  order  to  constitute  a  license  to 
enter,  it  is  not  necessary  that  plaintiff  should  expressly  authorize  de- 
fendant to  enter ;  but  if  defendant  went  to  plaintiff's  house  to  see 
him  on  business,  and  was  allowed  to  enter,  or  did  enter  without 
force,  this  would  be  deemed  a  license.* 

3  Town  of  Canton  v.  McDaniel,  86  *  Cutler  v.  Smith,  57  111.  252. 

S.,W.  1092,  188  Mo.  207. 
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CHAPTER  CLXXXIX 

LIFE  ESTATES 
§  3439.    Right  to  remove  timber. 

§  3439.     Right  to  remove  timber 

The  court  instructs  the  jury  that  a  person  holding  a  life  estate 
in  land  has  no  right  or  authority  to  cut  and  remove  therefrom 'the 
vakiable  and  marketable  timber  thereon,  nor  can  he  confer  such 
authority  upon  a  stranger  without  the  consent  of  the  persons  own- 
ing the  immediate  remainder  in  fee;  and  the  persons  owning  the 
immediate  remainder  in  fee  are  not  authorized  to  cut  and  remove 
from  said  land  said  timber  before  the  life  estate  is  terminated, 
without  the  consent  of  the  person  owning  the  life  estate.-^ 

1  MfiDodrill  v.  Pardee  &  Curtln  Lumber  Co.,  21  S.  B.  878,  40  W.  Va.  564. 
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CHAPTER  CXC 

LIFE  INSURANCE 

A.    Natube,  Requisites,  and  Validity  op  Contract 

§  3440.    Right  of  recovery  on  policy  in  general. 
3440(1).  Rhode  Island. 
3440(2).  Texas. 

3441.  What  is  contract  of  life  insurance. 

3442.  Insurable  interest  and  invalidity  of  coAtract  as  being  a  gambling 

transaction. 

3443.  Same — Validity  of  policy  taken  out  by  son  on  life  of  father. 

3444.  Possession  of  sound  health  at  time  of  application  for  insurance  as 

condition  precedent  to  inception  of  risk. 
3444(1).  Illinois. 
3444(2).  Massachusetts 
3444(3).  Michigan. 
3444(4).  Ohio. 
3444(5).  Texas. 

3445.  Payment  of  first  premium  and  delivery  of  policy  during  good  health 

as  condition  precedent.  .  ' 

3446.  Liability  on  note  given  for  premium — Consideration. 

3447.  Same — Avoidance  for  fraud. 

JB.    Avoidance  or  Pouct  fob  Featjd,  Misrepresentation,  or  Conceial- 

MENT  of  Facts 

3448.  Effect  of  misrepresentations  of  insured  in  general. 

3448(1).  Iowa. 
3448(2).  Oklahoma. 
3448(3).  Virginia. 

3449.  Materiality  of  misrepresentations. 

3449(1).  United  States. 
3449(2).  Vermont. 

3450.  BfCect  of  good  faith  of  insured  in  making  false  statements. 

3450(1).  Maryland. 
3450(2).  Missouri. 
3450(3).  Montana. 

3451.  Effect  of  truthful  verbal  statements  to  agent  of  insurer  as  nullify- 

ing misstatements  in  application. 

3452.  Effect  of  warranty  of  truth  of  statements  by  Insured. 

3452(1).  United  States. 
3452(2).  Indiana. 
3452(3).  Texas. 

3453.  Same — Warranty  of  literal  and  exact  truth  of  answers  of  Insured. 

3454.  Misrepresentations  as  to  occupation. 

3454(1).  Alabama. 
3454(2).  Vermont. 

3455.  Misrepresentations  as  to  existing  state  of  health. 

3456.  Misrepresentations  in  application  with  respect  to  prior  ailments  or 

diseases. 

3457.  Misrepresentations  as  to  absence  of  any  serious  illness. 

3458.  Misrepresentations  as  to  consultations  with  physician. 

3458(1).  United  States. 
3458(2).  Michigan. 

3459.  Misrepresentations  as  to  habit  of  using  liquor, 

3459(1).  Arkansas. 
3459(2).  Washington. 
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§  3460.     Misrepresentations  as  to  habit  of  taking  drugs. 

3461.  Representations  concerning  previous  applications  for  life  insurance. 

3462.  Defense  that  person  examined  for  insurance  was  one  oJ;lier  than  in- 

sured. 

3463.  Contemplation  of  suicide  by  insured  at  time  of  seeking  insurance. 

C.       FOEFHITTJBE    FOB    BREACH    OF    PROMISSORY    WaEKANTT    OR    CONDITIONS 

Subsequent 

3464.  Change  of  occupation  to  more  hazardous  one. 

3465.  Forfeiture  for  nonpayment  of  premiums  or  assessments. 

3466.  Same — Duty  of  insurer  with  respect  to  application  of  moneys  In 

safety  or  mortuary  fund. 

3467.  Same — Authority  of  agent  of  insurer  to  dispense  with  payment 

346T(1).  Alabama. 
3467(2).  New  York. 

D.    Estoppel  to  Assert,  or  Waiver  of,  Right  to  Avoid  Polict 

3468.  Issuing  policy  with  knowledge  by  insurer  of  facts  set  up  as  ground 

for  forfeiture  or  avoidance  thereof. 
3468(1).  Iowa. 
3468(2).  Missouri. 

3469.  Eecognition  of  continued  existence  of  policy  with  knowledge  of  facts 

giving  right  to  avoid  it. 

3470.  Effect  of  knowledge  of  agent  as  knowledge  of  insurer. 

3470(1).  Iowa. 

3470(2).  South  Carolina. 

3471.  Waiver  of  right  to  take  advantage  of  misrepresentations  in  applica- 

tion with  respect  to  prior  ailments  or  diseases. 

3472.  Same — Effect  of  knowledge  or  negligence  of  examining  physician. 

3473.  Waiver  of  failure  to  pay  premiums  within  time  limited. 

E.    Cause  of  Death  and  Bisks  Insured  Against 

3474.  .  Self-destruction. 

3475.  Death  by  suicide. 

3475(1).  Alabama. 
3475(2).  Georgia. 
3475(3).  Missouri. 

3476.  Use  of  liquor,  in  violation  of  policy,  as  proximate  cause  of  death. 

3477.  Death  from  injuries  received  in  hostile  encounter  with  another. 

3478.  Death  of  insured  while  violating  the  law. 

3478(1).  Michigan. 
3478(2).  Texas. 

3479.  Insured  killed  by  beneficiary. 

F.    Evidence 

3480.  Presumptions  and  burden  of  proof. 

3480(1).  Alabama. 
3480(2).  Virginia. 

3481.  Presumption  of  death  of  insured  from  absence. 

3481(1).  United  States. 
3481(2).  Illinois. 

3482.  Presumptions  and  burden  of  proof  as  to  cause  of  death. 

3482(1).  United  States; 
3482(2).  Oklahoma. 
3482(3).  Texas. 
3482(4).  Virginia. 

3483.  Presumption  against  suicide, 

3483(1).  United  States. 

3483(2).  Indiana. 

3483(3).  Iowa. 

3483(4).  Oregon. 
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§  34S4.    Presumptions  and  burden  of  proof  with  resjJect  to  fraud  or  falsity 
of  answers  of  insured. 
3484(1).  Indiana. 
3484(2).  OlUahoma.  ^ 
3484(3).  Virginia. 

3485.  Matters  considered  in  determining  question  of  fraud. 

3486.  Evidence  as  to  truth  of  answers  as  to  prior  diseases. 

3487.  Sufficiency  of  evidence. 

3488.  Sufficiency  of  evidence  of  death  of  insured. 

3488(1).  Illinois. 
3488(2).  Michigan. 

3489.  Sufficiency  of  evidence  as  to  cause  of  death. 

3489(1).  United  States. 
I  3489(2).  Virginia. 

'     3490.     Same— Effect  of  statements  in  proofs  of  loss. 

3491.  Sufficiency  of  evidence  that  false  statements  were  made  with  intent 

to  deceive. 

G.    Amount  of  Recovery 

3492.  Damages  for  vexatious  delay  in  payment  of  loss. 

See,  also,  Accident  Insurance;    Health  Insurance;    Mutual  Benefit  Insurance. 

A.    Nature,  Requisites,  and  Validity  of  Contract 

§  3440.     Right  of  recovery  on  policy  in  general 
§  3440(1).    Rhode  Island 

You  are  instructed  that,  if  the  deceased,  being  of  sound  mind  and 
acting  on  good  faith,  signed  the  applications  submitted  in  evidence, 
and  if  thereafter  the  defendant  delivered  to  him  the  policies  sub- 
mitted in  evidence,  then  the  plaintiff  is  entitled  to  recover  in  this 
action  if  she  is  the  beneficiary  named  in  said  policies,  and  if  the  said 
deceased  died  more  than  one  year  after  the  delivery  of  said  policies, 
when  all  premiums  due  under  said  policies  had  been  paid.^ 

§  3440(2).     Texas 

You  are  instructed  that  if  you  believe  from  a  preponderance  ot 
the  evidence  in  this  case  that  the of  the issued  and  de- 
livered to  J.  the  certain  beneficiary  certificate  and  policy  of  insur- 
ance offered  in  evidence  upon  this  trial  before  you,  and  that  said 
J.  complied  with  all  the  conditions  and  requirements  thereof,  and 
paid  all  premiums  due  thereon  during  his  life  and  to  the  date  of  his 
death,  and  that  more  than  two  years  had  elapsed  since  the  date  of 
said  policy,  and  that  said  J.  is  now  dead,  then  you  will  find  for 

plaintiff  in  the  sum  of  $ ^ ,  together  with  per  cent,  in- 

,  terest  thereon  from  the  date  of  proof  of  death  of  J.,  to  wit,  — •, 

and  that  you  will  find  for  plaintiff  the  further  sum  of  $ — ,  the 

contract  price  of  the  tombstone  contracted  to  be  placed  at  the  gravp 
of  deceased.    This  judgment  you  will  apportion  between  the  plain- 

! 
1  Mohr  v.  Prudential  Ins.  Co.  of  America,  78  A.  504,  32  R.  I.  177. 


3755  LIFE  INSURANCE  §  344?; 

tiffs  as  follows:     Three-fourths  to  and  her  five  children, 

>   '■ ,   ,   ,    and   ,    and   one-fourth   to 

and r~ 


§  3441.     What  is  contract  of  life  insurance 

The  court  instructs  the  jury  that  a  contract  of  life  insurance  is 
an  agreement  between  the  insurer  and  the  insured,  whereby  the 
insurer  undertakes  to  pay  a  certain  sum  of  money  to  a  certain  per- 
son, who  may  be  and  usually  is  a  person  other  than  the  insured, 
upon  the  happening  of  a  particular  event,  usually  the  death  of  the 
insured,  in  consideration  of  the  payment  by  the  insured  of  certain 
premiums,  made  at  stated  periods.* 

§  3442.     Insurable  interest  and  invalidity  of  contract  as  being  a 
gambling  transaction 

The  court  instructs  the  jury  that  such  an  undertaking,  though 
based  upon  a  contingency  that  has  in  it  an  element  of  chance,  when 
entered  into  with  legal  requisites  and  for  a  lawful  purpose,  is  in 
this  day  a  perfectly  legal  and  commonplace  transaction,  but  the 
legitimate  scheme  of  life  insurance  is  inclined  to  be  distorted  and 
to  some  it  affords  an  invitation  for  a  mischievous  kind  of  gambling; 
To  avoid  this  misuse  of  a  most  useful  character  of  undertaking,  in 
which  a  beneficiary  may  become  interested  in  the  early  death  of 
the  insured,  it  is  held  that  the  insurance  upon  a  life  shall  be  ef- 
fected and  resorted  to  only  for  some  benefit  incident  to  or  con- 
templated by  the  insured,  and  that  insurance  procured  upon  a  life 
by  one  or  in  favor  of  one  under  circumstances  of  speculation  or 
hazard  amounts  to  a  wager  contract  and  is  therefore  void,  upon  the 
theory  that  it  contravenes  public  policy.  Just  what  constitutes  a 
wager  contract  and  therefore  a  void  contract  of  insurance,  varies 
with  the  different  circumstances  of  each  case  and  the  different 
principles  of  law  applicable  thereto.* 

The  court  instructs  the  jury  that,  if  the  beneficiary  has  an  insur- 
able interest  and  the  transaction  is  otherwise  legal,  the  policy  is 
valid ;  if  he  has  not  such  an  interest,  the  policy  may  still  be  valid, 
if  the  transaction  is  bona  fide  and  free  from  speculation.^ 

The  court  instructs  the  jury  that,  if  you  find  that  the  contract  of 

insurance  sued  upon  was  procured  and  entered  into  by ,.the 

insured,  and  the  premiums  were  paid  by ,  the  insured,  either 

personally  or  through  his  agent,  and  the  circumstances  otherwise 
indicate  a  bona  fide  nonspeculative  transaction,  the  contract  cannot 

2  Woodmen  of  the  World  v.  McCos-  *  Baltimore  Life  Ins.  Co.  v.  Floyd 

lin,  126  S.  W.  894,  59  Tex.  Olv.  App.  (Del,)  91  A.  653,  5  Boyce,  201. 

574  5  Baltimore  Life  Ins.  Co.  v.  Floyd 

sBaltimore  Life  Ins.  Co.  v.  Floyd  (Del.)  91  A.  653,  5  Boyce,  201. 

(Del.)  91  A.  653,  5  Boyce,  201.  . .               ., 
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then  be  held  a  gambling  contract,  and  your  verdict  should  be  for 
the  plaintiff,  for  the  amount  of  his  claim,  and  interest,  whether  the 
plaintiff,  as  beneficiary,  had  or  had  not  an  insurable  interest  in 
the  life  insured  for  him,  ,  If,  however,  you  find  that  the  plaintiff 
had  an  insurable  interest  in  the  life  of  the  insured,  in  the  man- 
ner before  defined  to  you,  evidence  of  such  an  insurable  interest 
is  evidence  which  you  may  consider  in  connection  y/ith  all  the  other 
evidence  in  the  case,  in  determining  the  good  faith  of  the  transac- 
tion and  in  reaching  a  verdict  for  the  plaintiff.  But  if  you  find  that 
the  plaintiff  had  no  insurable  interest  in  the  life  of  the  insured, 
that  is,  he  was  not  related  to  the  insured  as  a  relation  or  in  a 
friendly  way,  and  that  the  plaintiff  procured  or  was  the  instrumen- 
tality in  procuring  the  contract  of  insurance  for  the  insured,  but 
in  his  own  favor  as  bepeficiary,  and  that  the  contract  was  not  pro- 
Cured  by  the  insured  and  the  premiums  thereon  were  not  paid  by 
him  or  by  his  agent  with  his  money  or  upon  his  obligation,  you  may 
find  the  transaction  void  as  a  wager  transaction  and  then  your  ver- 
dict should  be  for  the  defendant.* 

§  3443.     Same-^ Validity  of  policy  taken  out  by  son  on  life  of  father 
If  you  shall  find,  from  the  evidence,  that  the  applications  for  in- 
surance bearing  date,  and ,  offered  in  evidence,  and 

purporting  to  have  been  made  by  J.  H.,  were  really,  in  substance, 
the  application  of  P.  H.,  for  insurance  on  the  life  of  his  father,  then 
you  will  inquire  whether  P.  had  an  insurable  interest  in  the  life  of 
his  father  which  would  support  a  policy  for  $ .  In  determin- 
ing this  question,  you  will  inquire  whether,  from  the  evidence,  it 
appears  that,  at  the  time  of  making  such  applications,  said  P. 
had  any  pecuniary  interest,  as  creditor  or  otherwise,  in  the  life  of 
his  father,  or  any  reasonable  expectation  of  profit  or  advantage 
which  might  be  thwarted  by  his  father's  death,  for  the  law  will 
not  enforce  policies  of  insurance  procured  for  mere  gambling  or 
wager  purposes  upon  lives,  on  the  continuance  of  which  the  as- 
sured can  not  be  deemed  to  have  an  insurable  interest;  and  the 
mere  relation  of  father  and  son,  where  both  parties  are  of  mature 
years,  and  live  apart,  in  independent  pecuniary  circumstances,  and 
mutually  entirely  independent  of  each  other,  and  havinlf  no  busi- 
ness relations  with  each  other,  does  not  create  an  insurable  interest 
in  the  son  in  the  life  Of  the  father;  and,  in  deciding  whether,  in  this 
case,  P.  H.  had  such  an  interest  in  his  father's  life  as  will  support 
the  insurance  procured,  you  will  take  into  account  all  the  evidence 
as  to  the  respective  ages  and  situations  in  life  of  the  father  and 
son,  and  their  business  and  social  relations  and  all  other  facts 
which  tend  to  show  whether,  as  above  defined,  the  son  had  an  in- 

.8  Baltimore  Life  Ins.  Co.  v.  Floyd  (Del.)  91  A.  653,  5  Boyce,  201. 
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surable  interest  in  his  father's  life,  at  the  date  of  his  application 
aforesaid.' 

You  are  further  instructed  that,  though  a  party  may  have  some 
insurable  interest  in  the  life  of  another,  as  creditor  or  otherwise, 
yet,  if  the  ^amount  of  insurance  procured  upon  'siich  life  appears 
palpably  to  be  very  largely  in  excess  of  any  possible  loss  the  as- 
sured can  suffer  from  the  death  of  the  insured,  then  the  presump- 
tion, of  a  gambling  or  wager  insurance  arises,  which  calls  upon 
the  assured  to  show  that  such  insurance  was  not  procured  as  a  mere 
cover  for  gambling,  or  a  wager  upon  the  life  of  the  insured;  a.nd 
in  this  case,  if  you  believe,  from  the  evidence,  that  the.  plaintiff  had 
some  interest  of  an  insurable  character,  as  already  defined,  in  his 
father's  life,  at  the  date  of  his  several  applications  for  insurance, 
yet,  if  you  find,  from  the  evidence,  that  the  amount  procured  was 
vastly  disproportionate  in  its  excess  to  any  probable  loss  which 
P.  might  suffer  from  his  father's  death,  such  circumstance  has  a 
tendency  to  prove  that  the  insurance  was  procured  for  mere  pur- 
poses of  speculation,  and  as  a  cover  for  gambling,  and  if,  from  the 
evidence,  you  shall  find  that  such  was  the  fact,  then  the  plaintiff 
cannot  recover  in  this  action* 

§  3444.    Possession  of  sound  health  at  time  of  application  for  in- 
surance as  condition  precedent  to  inception  of  risk 
I  3444(1)-    Illinois 

The  court  instructs  the  jury  that  the  words  "sound  bodjr,  mind, 
and  health,  and  free  from  disease  or  injury,"  as  used  in  the  applica- 
tion which  forms  part  of  said  policy,  does  not  import  that  the  in- 
sured at  the  time  of  making  said  application  is  absolutely  free 
from  all  infirmities,  or  from  all  tendency  to  disease,  but  that  the 
person  said  to  be  of  sound  body,  mind,  and  health,  and  free  from 
disease  or  injury,  is  in  a  reasonably  good  or  sound  state  of  physi- 
cal and  mental  health,  and  that  he  is  free  from  any  disease  or  ill- 
ness that  tends  seriously  or  permanently  to  weaken  or  impair  his 
constitution.® 

I  3444(2).    Massachusetts 

The  jury  are  instructed  that  if,  on ,  the  insured, ,  had 

cystic  disease  of  the  kidneys,  or  had  cystic  degeneration  of  the 
kidneys,  or  had  tumors  of  the  kidneys,  he  was  not  in  sound  health 
on  that  day,  and  the  defendant  is  entitled  to  a  verdict  in  its  favor.^" 

7  Guardian  Mut.  Life  Ins.  Co.  v.  » Clover,  v.  Modern  Woodmen  of 
Hogan,  80  lU.  35,  22  Am.  Eep.  180.  America,  142  111.  App.  276. 

8  Guardian  Mut.  Life  Ins.  Co.  v.  "  Barker  v.  Metropolitan  Life  Ins. 
Hogan,  80  lU.  35,  22  Am.  Rep.  180.  Co.,  74  N.  E.  945,  188  Mass.  542, 
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§  3444(3).    Michigan 

You  are  instructed  that  "good  health"  means  that  the  insured 
had  no  grave,  important,  or  serious  disease.  It  means  a  state  of 
health  free  from  any  disease  or  ailment  that  affects  the  general 
soundness  and  healthfulness  of  the  system  seriously,  and  not  a 
mere  indisposition,  which  does  not  tend  to  Weaken  or  undermine 
the  constitution  of  the  assured.  A  mere  temporary  ailment  or  in- 
disposition, which  does  not  tend  to  weaken  or  undermine  the  con- 
stitution at  the  time  of  taking  membership,  does  not  render  a  po'licy 
void.*^ 
§  3444(4).    Ohio 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
was  not  in  sound  health  on  ,  and  on  ,  the  re- 
spective dates  of  the  two  policies  upon  which  this  suit  is  brought, 
you  must  find  in  favor  of  the  defendant  company.'-* 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

^  was  not  in  sound  health  on  the ■-,  the  date  of  one  of 

the  policies,  you  must  find  for  the  defendant  upon  that  particular 
policy,^* 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

— ; r  was.  not  in  sound  health  on  ,  and  on  the  ,  or 

6'fl'  either  of  said  days,  you  must  find  for  the  defendant,  and  it  inakes 
no  difference  whether  he  knew  or  did  not  know  that  he  was  not 
in  sound  health.'* 

The  jury  are  instructed  that  "sound  health,"  as  used  with  refer- 
ence to  life  insurance,  means  that  state  of  health,  free  from  any 
disease  or  ailment,  that  affects  the  general  soundness  and  health- 
fulness  of  thp  system  seriously,  and  not  a  mere  indisposition,  which 
does  not  tend  to  weaken  or  undermine  the  constitution  of  the  as- 
sured. The  word  "serious"  is  not  generally  used  to  signify  a  dan- 
gerous condition,  but  rather  a  grave  or  a  weighty  trouble.'® 

§  3444(5).    Texas 

Upon  the  law  of  the  case  you  are  instructed  that  if,  at  the  time 

the  benefit  certificate  in  question  was  delivered  to ,  he  was 

in  good  health,  then  plaintiff  is  entitled  to  recover.  In  this  con- 
nection you  are  instructed  that  by  being  in  good  health  is  meant 

that  at  the  time  of  the  delivery  of  the  benefit  certificate did 

not  have  any  disease  of  a  serious  nature.'® 

iiHann  v.  National  Union,  56  N.  i«  Metropolitan    Life    Ins.     Co.    v. 

W.  834,  97  Mich.  513,  37  Ain.  St.  Rep.  Howie,  68  N.  E.  4,  68  Ohio  St.  614. 

365.  16  Metropolitan    Life    Ins.    Co.    v. 

12  Metropolitan    Life    Ins.    Co.    v.  Howie,  56  N.  B).  908,  62  Ohio  St.  204. 

Howie,  68  N.  E.  4-,  68  Ob\6  St.  614.  lo  Woodmen  of  the  World  v.  Lock- 
is  Metropolitan    Life    Ins.    Co.    v.  liu.  67  S.  W.  331,  28  Tex.  Civ.  App. 

Howie,  68  N.  E.  4,  68  Ohio  St.  614.  486. 
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You  ar^  instructed  that,  if  you  believe  from  the  evidence  that 
at  the  time,  the  beneficiary  certificate,  was  actually  delivered  the 

said was  unwell,  but  that  the  illness  was  not  of  a  serious 

nature,  and  did  not  aiTect  the  risk  or  the  probable  duration  o,f  his 
life,  then  you  are  instructed  that,  within  the  meaning  of  the  con- 
ditions of  the  certificate,  said was  in  good  health.^"  , 

§  3445.     Payment  of  first  premium  and  delivery  of  policy  during 
good  health  as  condition  precedent  .   . 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  said  made  a  written  application  to  the  defend- 
ant for  a  policy  of  insurance  for  the  benefit  of  the  plaintiff,  and 

that  said  application   contains   a  condition  in  which   said  

uses  the  following  language:  "I  also  agree  that  all  the  foregoing 
statements  and  answers,  as  well  as  those  I  make  to  the  company's 
medical  examiner  in  continviation  of  this  application,  are  by  me 
warranted  to  be  true,  and  are  offered  to  the  company  as  a  consid- 
eration of  the  contract,  which  I  hereby  agree  to  accept  as  issued 
by  the  company  in  conformity  with  this  application,  and  which 
shall  not  take  effect  until  the  first  premium  shall  have  been  paid, 
and  the  policy  shall  have  been  delivered  during  my  continuance 
in  good  health," — then  the  court  instructs  the  jury  that  every  part 
of  said  clause  is  material  in  this  case,  and  that  the  words,  "which 
I  hereby  agree  to  accept  as  issued  by  the  company  in  conformity 
with  this  application,  and  which  shall  not  take  effect  until  the  first 
premium  shall  have  been  paid,  and  the  policy  shall  have  been  de- 
livered during  my  continuance  in  good  health,"  create  a  condition 
precedent,  which  must  be  perforiped  before  the  plaintiff'  can  re- 
cover in  this  action.'* 

§  3446.     Liability  on  note  given  for  premiuni^Consideration 

The  court  instructs  the  jury  that,  if  you, find  and  believe  from 
the  evidence  in  the  case  that  there  was  no  consideration  given  for 
.said  note,  you  will  find  the  issue  for  the  defendant.  You  are  fur- 
ther instructed  that  by  no  consideration  is  meant  that  said, com- 
pany did  not  furnish  the  defendant  the  insurance  policy  contracted 
for.i" 

§  3447.     Same — Avoidance  for  fraud 

You  are  instructed,  as  a  matter  of  law,  that  if  Mr.  R.  in  answer- 
ing the  question  as  to  what  his  occupation  was,  said  to  Mr.  V.  that 

17  Woodmen  of  the  World  t.  Lock-  is  Oliver  v.  Mutual  Life  Ins.  Co.  of 

lin,  67  S.  W.  331,  28  Tex.  Civ.  App.  New  York,  33  S.  E.  536,  97  Va.  134. 

486.    The  defendant  did  not  request  i»  Luna  v.  Williams,  176  S.  W.  550, 

a  definition  of  the  phrase  "disease  of  190  Mo.  App.  266, 
a  serious  nature." 
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he  was  engaged  in  the  yard  there  as  a  switchman,  making  up 
trains,  and  doing  general  work  about  the  yards  there  in  connec- 
tion with  trains,  and  Mr.  V.  put  in  his  apphcation,  which  was  the 
foundation  for  the  issuing  of  the  policy,  the  statement  that  he  did 
not  go  near  the  cars  or  do  switching,  then,  I  think,  gentlemen  of 
the  jury,  that  that  would  be  such  a  misstatement  or  fraud  prac- 
ticed upon  the  insured  here  as  that  he  would  be  entitled  to  have 
these  proceedings  rescinded ;  that  is,  the  policy  and  notes  set  aside 
and  held  for  naught,  from  the  time  at  least  when  such  rescission 
should  take  place  upon  his  part.  You  will  take  all  these  circum- 
stances into  consideration ;  and  if  he  did  know  it,  but  afterwards 
acted  on  the  policy  as  if  it  was  in  force,  and  he  was  bound  by  it, 
and  the  company  was  bound  by  it,  then  he  could  not  assert  the 
defense  which  he  is  seeking  to  assert  here ;  or  if  the  agent,  Mr.  V., 
put  into  this  application  the  language  as  used  by  the  defendant  in 
stating  what  his  occupation  was,  as  he  claims  that  he  did,  why 
then,  of  course,  Mr.  R.  would  not  have  the  right  to  assert  that  by 
way  of  defense  to  this  note,  because,  if  there  was  any  fraud  then, 
it  would  be  the  fraud  of  the  defendant,  and  not  the  fraud  of  the 
company  or  its  agent.^" 

B.    Avoidance  of  Policy  for  Fraud,  Misrepresentation,  or 
Concealment  of  Facts 

§  3448.     Effect  of  misrepresentations  of  insured  in  general 
Avoidance  of  policy  ot  mutual  benefit  insurance,  see  post,  §  4017. 
§  3448(1).    Iowa 

You  -are  instructed  that,  if  it  is  shown  by  the  fair  preponder- 
ance of  the  evidence  that,  in  his  answer  to  any  one  or  more  of  the 
interrogatories  which  are  charged  by  the  defendant  as  having  been 
untruthfully  answered  the  appHcant,  ,  answered  them,  know- 
ing at  the  time  that  the  answer  so  given  by  him  was  false  and  un- 
true, or  if  he  in  making  such  answers,  or  any  one  of  them,  know- 
ingly concealed  any  fact  which  he  was  in  good  faith  at  the  time 
required  to  state,  then  the  plaintiff  cannot  recover.*^ 

The  jury  are  instructed  that,  if  you  find  that  A.  made  an  untrue 
or  fraudulent  statement  of  a  fact  material  to  the  risk,  in  the  appli- 
cation for  the  policy,  then  you  should  find  for  the  defendant,  un- 
less you  further  find  that  the  defendant  was  informed  of  and 
kiiew  the  truth  in  regard  to  such  factj  and,  after  knowing  such 
fact  fully,  received  the  application,  the  premium  money,  and  notes, 

'    20  Michigan  Mut.  Life  Ins.  Co.  v.  21  Ley  v.  Metropolitan  Life  Ins.  Co. 

Reed,  47  N.  W.  1106,  84  Mich.  524,  13  of  New  York,  94  N.  W.  568,  120  Iowa. 
L.  R.  A.  349.  203. 
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and  issued  the  policy,  in  which  case  you  should  find  for  the  plain- 

tiff.»« 

§  3448(2).    Oklahoma 

You  are  instructed  that  if  you  find  and  believe  from  the  evi- 
dence, as  hereinbefore  instructed,  that  the  deceased,  made  certain 
false  and  fraudulent  statements,  and  representations,  and  conceal- 
ments, as  alleged  in  defendant's  answer,  and  if  you  find  and  believe 
from  the  evidence  that  the  same  were  false  and  fraudulent,  and 
that  the  said  deceased  knew  at  the  time  the  said  statements  and 
concealments,  or  either,  if  any  were  made,  were  false  and  fraud- 
ulent, and  that  she  made  the  same  for  the  purpose  of  misleading 
{he  defendant  and  to  induce  it  to  enter  into  the  contracts  of  insur- 
ance in  question,  and  if  you  further  find  'and  believe  from  the  evi- 
dence that  the  said  insurance  company  was  in  fact  misled  thereby 
in  particulars  where  it  would  not  have  entered  into  such  insur- 
ance contracts,  if  the  said  deceased  had  given  true  statements 
with  reference  thereto,  if  you  so  find,  then  you  will  find  for  the 
defendant.** 

§  3448(3).    Virginia 

The  court  instructs  the  jury  that  no  answer  to  any  interroga- 
tories made  by  an  applicant  for  a  policy  of  life  insurance  shall  bar 
the  right  to  recover,  upon  any  policy  issued  upon  such  application, 
by  reason  of  any  warranty  in  said  application  of  policy  con- 
tained, unless  it  be  clearly  proved  that  such  answers  are  willfully 
false,  or  fraudulently  made,  or  that  they  are  material.** 

The  court  instructs  the  jury  that,  if  they  believe  from  a  pre- 
ponderance of  the  evidence,  as  hereinbefore  defined,  that  the  an- 
swers to  questions  and  ,  or  either  of  them,  in  the 

report  of  the  medical  examiner,  were  clearly  not  true,  and  that 
said  questions  and  the  answers  thereto  are  clearly  shown  to  have 
been  materia:l,  then  they  must  find  for  the  defendant  company .«« 

§  3449.     Materiality  of  misrepresentations 
(3449(1).    United  States 

The  jury  are  instructed  that,  if  they  find  that  the  plaintiffs 
are  the  executors  of  the  late  W.  R.  P.,  and  that  the  defendant  cor- 
poration executed  the  policy  of  insurance  offered  in  evidence  and 
delivered  the  same  to  said  P.  in  his  lifetime,  and  that  said  P.  paid 
the  defendant  all  premiums  payable  thereon  at  the  time  of  said 

22Mmer   V.    Mutual   Benefit   Life  2*  Life    Ins.    Co.    of    Virginia    v. 

Ins.   Co.,  31  Iowa,  216,  7  Am.  Kep.  Hairston,  62  S.  E.  1057,  108  Va.  832, 

122.  128  Am.  St.  Rep.  989. 

23  American  Bankers'   Ins.   Co.   v.  20  Life    Ins.    Co.    of    Virginia    v. 

-Hopkins,  169  P.  489,    The  court  as-  Hairston,  62  S.  E.  1057,  108  Va.  832, 

sumed   the   correctness  of   this    in-  128  Am.  St.  Rep.  989. 
struction. 

Inst.to  Jueibs— 236 
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delivery,  and  paid  all  further  premiums  due  thereoii  up  to  the 
time  of  his  death,  and  complied  with  all  the  undertakings  stipulat- 
ed to  be  performed  on  his  part  in  said  policj^,  and  that  he  died  on 
,  and  that  the  plaintiffs  exhibited  and  delivered  to  the  de- 
fendant the  proofs  of  death  and  justice  of  claim  offered  in  evi- 
dence on  or  about -,  and  more  than days  before  this 

suit  was  broug-ht,  then  the  plaintiffs  are  entitled  to  recover  in  this 
suit,  unless  the  jury  shall  find  from  the  evidence  that  the  applica- 
tion for  the  policy  on  the  part  of  the  said  W.  R.  P.,  deceased,  con- 
tained some  misrepresentation  or  untrue  statement  of  fact  made 
not  in  good  faith  by  said  applicant,  or  unless  they  shall  find  said 
application  contained  some  misrepresentation  or  untrue  statement 
on  some  material  matter 'to  the  risk,  or  unless  the  jury  find  that 
said  policy  of  insurance  was  obtained  by  said  P.  from  the  defend- 
ant by  fraud  of  him,  said  P.,  or  that  the  said  P.  -destroyed  himself. 
The  law  of ,  passed  in  ,  declares  that  a  misrepresen- 
tation or  untrue  statement  by  an  applicant  for  life  insurance,  made 
in  good  faith,  shall  not  work  a  forfeiture,  or  be  a  ground  of  defense 
in  a  suit  on  a  policy  of  life  insurance,  unless  the  misrepresentation 
or  untrue  statement-  relates  to  a  matter  material  to  the  risk.  '  This 
law  renders  it  now  impossible  for  the  insurer  and  the  insured  any 
longer  to  agree  that  a  statement  shall  be  taken  to  be  material  to 
the  risk,  and  to  make  it  so,  if  in  fact  it  is  not  really  so,  and  pre- 
vents their  contracting  that  a  matter  really  irrelevant  shall  be 
taken  to  be  material.  However,  there  are  statements  required 'in 
nearly  all  applications  for  life  insurance  which  it  would  be  the 
duty  of  the  court,  if  requested,  to  instruct  the  jury  are  material  to 
the  risk,  and  as  to  which  it  would  be  the  duty  of  the  jury  to  act 
upon  the  instruction  of  the  court.    In  my  judgment,  it  amounts  to 

this :    That  now,  under  the  act  of ,  the  untrue  statement  must 

relate  to  some  matter  material  to  the  risk;  and  the  triateriality 
no  longer  depends  upon  the  agreement  of  the  parties  that  it  shall 
be  so  considered,  but  upon  the  actual  fact  that  it  is  so.  If  the  ma- 
teriality is  obvious  and  legally  indisputable,  it  is  within  the  prov- 
ince of  the  court  to  instruct  the  jury  that  the  statement  is  material ; 
but  if  it  is  not  obvious,  or  depends  upon  disputed  facts,  it  is  the 
duty  of  the  co^rt  to  have  the  jury  decide  whether  it  is  material 
or  not.** 

§  3449(2).    Vermont 

I  instruct  you  that  if,  when  he  consulted  physicians — if  you  find 
he  did — he  was  not  suffering  from  any  disease,  or  that  he  did  not 
consult  them  for  a  disease,  then  his  answers  to  the  interrogatories 

20  Fidelity  Mut.  Life  Ass'n  of  Philadelphia,  Pa.,  v.  Miller  (C.  C.  A.  Md.) 
92  Fed.  63,  34  0.  C.  A.  211. 
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I  have  read   (interrogatories  ,  ,  and  -)   would 

not  render  tlie  policy  void,  and  the  plaintiff  would  be  entitled  to 
recover,  notwithstanding  he  consulted  these  physicians,  provided 
she  has  established  her  right  of  recovery  in  other  respects.*' 

§  3450.     Effect  of  good  faith  of  insured  in  making  false  state- 
ments 
§3450(1).    Maryland 

The  court  instructs  the  jury  that  if  they  shall  find  from  the  evi- 
dence in  this  case  that ,  the  insured,  made  false  representa- 
tions in  his  written  application  for  insurance,  and  further  find  that 
such  false  representations  were  material  to  the  risk  assumed  by 
the  defendant  in  issuing  the  policy  of  insurance  which  is  the  cause 
of  action  in  this  case,  then  your  verdict  must  be  for  the  defendant, 
notwithstanding  you  believe  the  insured  made  such  representa- 
tions unintentionally  or  through  mistake  and  in  good  faith.** 

The  court  instructs  the  jury  that  if  they  shall  find  from  the  evi- 
dence  in  this   case   that  ,   the,  insured,   was   afflicted .  with 

Bright's  disease  at  the  time  of  his  application,  and  that  he  affirma- 
tively answered  the  question  in  said  application  "Are  you  now  in 
good  health?"  then  such  answer  constituted  a  false  statement  upon 
a  matter  material  to  the  risk  assumed  by  the  defendant  in  issuing 
the  policy  of  insurance  which  is  the  cause  of  action  in  this  case, 
and  their  verdict  must  be  for  the  defendant,  notwithstanding  they 
believe  the  insured  was  ignorant  of  the  fact  that  he  was  so  af- 
flicted.*' 
§  3450(2).     Missouri 

The  court  further  instructs  the  jury  that  if  you  find  and  believe 
from  the  evidence  that  the  deceased,  ,  at  the  time  he  ap- 
plied for  the  policy  in  question  was  suffering  from  any  of  the  dis- 
eases or  ailments  as  defined  in  other  instructions,  and  that  such 
diseases  or  ailments  actually  contributed  to  his  death,  then  it  is 

wholly  immaterial  in  this  case  whether  the  said made  false 

statements  with  reference  to  said  diseases  in  good  faith  believing 
them  to  be  true,  and  your  finding  will  be  for  the  defendant,  not- 
withstanding you  may  believe  that  said  made  said  false 

statements  believing  in  good  faith  that  they  were  true.^* 

I  3450(3).    Montana 

You  are  instructed  that,  if  you  shall  find  from  the  evidence  that 
prior  to  the da!y  of  — ■ ,  the  date  of  the  poUcy  here  sued 

27  Billings  T.  Metropolitan  Life  "» Mutual  Life  Ins.  Co.  v.  Robin- 
Ins.  Co.,  41  A.  516,  70  Vt.  477.  son,  80  A.  1085,  115  Md.  408. 

28  Mutual  Life  Ins.  Co.  v.  Robin-  so  Burgess  v.  Pan-American  Life 
son,  80  A.  1085,  115  Md.  408.  Ins.  Co.  (App.)  211  S.  "W.  114. 
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■on,  the  said ,  deceased,  the  insured,  had  been  attended  by  a 

physician  for  any  serious  disease  or  complaint,  or  had  before  said 
date  been  affected  with  pulmonary  disease  or  chronic  bronchitis, 
you  must  find  a  verdict  for  the  defendant.  It  makes  no  difference 
-whether  the  assured  knew  he  was  afflicted  or  not.  He  may  have 
been  entirely  ignorant  of  the  fact,  or  may  have  believed  that  the 
symptoms  he  had  did  not  indicate  a  pulmonary  disease  or  chronic 
bronchitis.     Yet,  if  in  fact  he  had  pulmonary  disease  or  chronic 

bronchitis  prior  to  the  — day  of ,  and  the  existence  of 

said  aiflictions  had  not  been  waived,  you  must  find  for  the  de- 
fendant, and  you  are  instructed  that  any  waiver  of  the  conditions 
of  the  policy  must  be  in  writing.*^ 

§  3451.     Effect  of  truthful  verbal  statements  to  agent. of  insurer 
as  nullifying  misstatements  in  application. 

The  jury  are  instructed  that  no  verbal  statement  made  by  either 
or  the  plaintiff  prior  to',  or  at  the  time  of,  making  the  ap- 
plication, can  modify  the  .application  and  policy  as  it  now  stands, 
and  that  defendant  is  not  bound  by  any  verbal  statements  made 
by to -,  which  do  not  appear  in  the  application.** 

§  3452.     Effect  of  warranty  of  truth  of  statements  by  insured 
I  3452(1).     United  States 

The  jury  are  instructed  that  the  policy  was  issued  in  considera- 
tion of  the  warranties  contained  in  it.  If  there  was  any  breach  of 
any  of  these  warranties,  that  voids  the  policy,  and  there  can  be 
no  recovery  thereon.  Subparagraphs  "]"  and  "k"  in  section  16  on 
the  back  of  the  policy,  are  these :  "(j)  I  have  never  had  fits  or  dis- 
order of  the  brain,  vertigo  or  hernia,  or  any  bodily  or  mental  in- 
firmity or  disorder,  (k)  My  habits  of  life  are  correct  and  temper- 
ate, and  I  am  in  sound  condition  mentally  and  physically."  These 
are  warranties,  and  if  previous  to  the  time  of  the  issuance  of  the 
policy,  — '■ ,  the  insured, ,  had  any  bodily  infirmity  or  dis- 
order which  was  of  a  serious  character,  then  this  statement  would 
not  be  true ;  and  that  would  be  a  breach  of  the  policy,  which  would 
4ischarge  the  defendant.    Again,  if  at  the  issuance  of  this  policy 

the  said was  not  in  a  sound  physical  condition  (that  is,  if 

he  then  had  a  serious  disease  which  might  have  permanently  im- 
paired his  health),  that  would  also  be  a  breach  of  the  warranty, 
and  defeat  recovery  for  plaintiff.** 

SI  Sullivan    v.    Metropolitan    Life  ss  Standard  Life  &  Accident  Ins. 

Ins.  Co.,  88  P.  401,  35  Mont.  1.  Co.  v.  Sale  (C.  C.  A.  Tenn.)  121  F 

32  Hamilton  y.  Fidelity  Mut.  Life       664,  57  0.  C.  A.  418,  61  L.  K.  A.  337. 
Ass'n,    27   App.   Div.   480,   50   N.  X. 
Supp.  526. 
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§  3452(2).     Indiana 

The  jury  are  instructed  that  by  the  terms  of  the  policy  in  this 
case  the  application  therein  mentioned  is  made  a  part  of  it;  the 
answers  in  the  application  are  warranties,  and  if  any  answer  is 
untrue  the  warranty  is  broken  and  the  policy  void.** 

The  jury  are  instructed  that  the  agreement  of  the  parties  that 
the  statements  in  the  application  are  true,  and  their  falsity  in  any 
respect  should  avoid  the  policy,  removes  the  question  of  theii' 
materiality  from  the  consideration  of  the  court  or  jury,  or  either 
of  them.»5 

{  3452(3).    Texas 

You  are  instructed  that  K.,  in  his  statement  on  medical  exam- 
ination;  which  forms  the  basis  of  the  contract,  and  in  the  certifi- 
cate of  membership,  warranted  his  answers  in  said  statement  on 
medical  examination  to  be  true.  You  are  therefore  instructed 
that,  if  you  should  find  from  the  evidence  that  said  K.  used  mor- 
phine or  other  narcotics  prior  to  the  day  of  ,  and 

prior  to  the day  of ,  the  date  of  his  acceptance  of  the 

certificate  of  membership,  then  you  must  find  for  the  defendant,  even 
though  you  should  believe  that  said  false  statement  (if  it  is  false)  was 
made  unintentionally,  or  through  mistake,  or  in  good  faith,  or  by  inad- 
vertence.** 

§  3453.     Same — Warranty  of  literal  and  exact  truth  of  answers 
of  insured 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  deceased,  had  the  la  grippe,  and  was  treated  therefor  by  his 
father,  within years  next  preceding ,  then  the  plain- 
tiff cannot  recover,  and  your  verdict  must  be  for  the  defendant." 

You  are  instructed  that  if  you  believe  from  the  evidence  that, 

in  reply  to  the  question  in  the  application  of  ,  "Have  you 

consulted  a  physician  in  the  last  years?"  he  answered, 

"No,"  and  you  find  that  he  had  consulted  a  physician  within  that 
time,  then  the  plaintiff  cannot  recover,  and  your  verdict  must  be 
for  the  defendant.** 

§  3454.    Misrepresentations  as  to  occupation 
i  3454(1).   Alabama 

You  are  instructed  that  an  occupation,  in  a  legal  contemplation, 
means  that  which  practically  takes  up  one's  time  and  energies, 

8*  Masons'  Union  Life  Ins.  Ass'n  v.  »«  National  Fraternity  v.   Karnes, 

Brockman,  50  N.  E.  493,  20  Ind.  App.  60  S.  W.  576,  24  Tex.  Civ.  App.  607. 
206.  *'  Modern  Woodmen  of  America  v. 

3  5  Masons'  Union  Life  Ins.  Ass'n  Van  Wald,  49  P.  782,  6  Kan.  App.  231. 
V.  Brockman,  50  N.  E.  493,  20  Ind.  »8  Modern  Woodmen  of  America  v. 

App.  206.  Van  Wald,  49  P.  782,  6  Kan.  App.  23i. 
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especially  one's  regular  business  or  employment.  The  word  "oc- 
cupation" does  not  necessarily  mean  the  present  occupation,  but  it 
means  that  which  principally  takes  up  one's  time,  thought,  and 
energy,  especially  one's  regular  business  or  employment.  For  il- 
lustration: A  man  might  have  a  regular  occupation,  such  as  that 
of  a  painter,  and  be  out  of  employment,  and  might  temporarily 
engage  in  other  business,  yet,  if  he  was  questioned  as  to  what  was 
his  occupation,  he  would  give  it  in  as  a  painter,  that  being  his  gen- 
eral occupation,  whereas  at  that  moment  he  might  be  engaged  in 
other  business  as  a  general  occupation.*" 

The  court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence, when  the  assured  was  making  his  application,  and  was 
asked  as  to  his  occupation,  he  answered,  "Foreman,"  and  thereupon 

the  agent  of  the  company  asked  said  ,  "Foreman  of  what?" 

and  he  said,  "Foreman  of  railroad  yards,"  and  that  the  same  was 
written  down  in  the  application  by  said  agent  as  "Foreman  of 
railroad  yards,"  and,  afterwards,  said  application  was  handed  to 

said  by  the  agent  with  the  words  "Foreman  of  railroad 

yards"  as  his  answer  to  said  question,  and  that  said  was 

asked  if  it  was  correct,  and  he  thereupon  looked  at  the  same,  and 
said  that  it  was  correct,  and  signed  it,  and  if  the  jury  further  be- 
lieve from  the  evidence  that  the  occupation  of  foreman  of  a  switch- 
ing crew  or  foreman  of  a  switch  engine  was  a  more  hazardous  oc- 
cupation than  that  of  "foreman  of  railroad  yards,"  if  you  believe 
from  the  evidence  that  there  is  such  a  position  in  railroad  service 

as  foreman  of  railroad  yards,  and  that  the  said  — '- was  killed 

while  engaged  in  the  discharge  of  his  duties  as  foreman  of  a  switch 
engine  or  switching  crew,  the  policy  sued  on  was  thereby  avoided, 
even  though  the  jury  should  believe  from  the  evidence  that  the 

agent   of   the   defendant   company,   ,    knew    at   the  time    that 

said  ^-t had  been  the  day  before,  and  was  on  that  day,  engaged 

in  discharging  the  duties  of  foreman  of  a  switching  crew  or  switch 
engme  crew.*" 

§  3454(2).     Vermont 

The  court  instructs  the  jury  that  if  he  was  employed  in  that 
house  generally  to  do  what  he  was  called  upon  to  do  from  day  to 
day,  and  as  a  part  of  that  general  employment  he  sold  alcoholic 
beverages  to  the  guests  as  they  called  for  them,  he  was  engaged 
in  the  sale  of  alcoholic  beverages,  within  the  meaning  of  the  con- 
tract; but,  on  the  other  hand,  if  this  was  no  part  of  his  general 
business  or  employment,  even  though  he  did  occasionally,  out  of 

30  Supreme  Lodge,  Knights  and  La-  "  Triple     Link     Mnt.     Indemnity 

dies  of  Honor,  v.  Baker,  50  So.  958,  Ass'n  r.  Williams,  26  So.  19,  121  Ala 
163  Ala.  518.  138,  77  Am.  St.  Eep.  34. 
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his  ordinary  line  of  duties,  by  direction  of  his  employer,  or  other- 
wise, furnish  the  guests  with  intoxicating  liquors,  and  take  pay 
for  them,  he  was  not  engaged  iti  such  sale,  within  the  meaning  of 
the  contract.*^ 

§  3455.     Misrepresentations  as  to  existing  state  of  health 

The  court  instructs  the  jury  that  if  they  shall  find  from  the  evi- 
dence in   this   case   that  ,   the   insured,    was   afflicted   with 

Bright's  disease  in ,  that  a  urinalysis  of  his  urine  made  at 

intervals  of  two  or  three  weeks  thereafter  by  the  physician  who 
made  the  first  urinalysis  in  ■ — — ,  up  to  the  summer  of  that  year, 
showed  that  he  was  afflicted  with  that  disease  throughout  all  this 
period ;  that  a  medical  examination  of  the  insured  by  another  physi- 
cian in ,  disclosed  the  fact  that  he  then  had  Bright's  disease, 

diagnosed  by  the  physician  who  made  this  last  examination  as  a 
case  of  long  standing,  and  that  the  said  insured  died  of  Bright's 

disease  in ,  then  they  must  find  that  the  affirmative  answer 

of  the  said  insured  in  his  application  for  insurance ,  to  the 

question  in  said  application,  "Are  you  now  in  good  health?"  must 
have  been  false  upon  a  matter  material  to  the  risk  assumed  by  the 
defendant  in  issuing  the  policy  of  insurance  which  is  the  cause  of 
action  in  this  case,  and  their  verdict  must  be  for  the  defendant.** 

§  3456.     Misrepresentations  in  applica.tion  with  respect  to  prior  ail- 
ments or  diseases 

Waiver  by  insurer  of  right  to  take  advantage  of  misrepresentations,  see  post, 
i  3471.. 

The  jury  is  instructed'  that  the  question  they  are  to  try  is  not 
whether  at  the  time  the  insured  made  his  said  application  to  de- 
fendant for  insurance  he  in  good  faith  believed  he  was  free  from 
disease,  but'  that  the  question  is  whether  the  answers  above  set 
out  were  substantially  true,  and,  if  they  or  any  of  them  were  un- 
true, whether  according  to  the  usual  course  of  the  business  of  in- 
surance the  policies  or  either  of  them  would  have  been  issued  if  the 
truth  had  been  stated  in  said  application.*^ 

The  court  instructs  the  jury:  That was  asked  the  follow- 
ing questions,  to  wit:  "How  recently  have  you  been  associated 
with  a  person  who  had  tuberculosis?"     To  which  he  answered, 

"Never."    That  said was  also  asked,  "How  recently  have  you 

occupied  apartments  that  had  been  occupied  by  one  who  had  tuber- 

"Guiltinan   v.   Metropolitan   Life  'i*  National    Protective    Legion    v. 

Ins.  Co.,  38  A.  315,  69  Vt.  469.  Allphin,  133  S.  W.  788,  141  Ky.  777. 

*2  Mutual  Life  Ins.  Co.  v.  Robin- 
son, 80  A.  1085,  115  Md.  408. 
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culosis?"    To  which  he  answered,  "Never."    That  said was 

also  asked  the  following  question,  to  wit:  "Are  you  now  subject 
to  or  aflfected  with  any  disease,  malformation,  or  weakness,  or  have 
you  had  any  severe  disease  (except  the  usual  diseases  of  childhood) 
other  than  those  stated  in  the  foregoing  answers,  or  have  you  any 
material  defect  of  eyesight  or  hearing?  If  so,  state  the  date  and 
particulars  of  same  fully."  That  said answered  said  ques- 
tion as  follows:    "Had  typhoid  fever  ,  lasted  three  weeks. 

Entire  recovery."    If  the  jury  shall  believe  from  the  evidence  that 

at  the  time  said answered  the  foregoing  questions  he  had 

not  occupied  apartments  that  had  been  occupied  by  a  person  who 
had  had  tuberculosis,  that  he  had  riot  associated  with  one  who  had 

tuberculosis,  during  said  association,  that  said did  not  have 

tuberculosis,  then  the  jtiry  must  find  for  the  plaintiffs.** 
The  jury  is  instructed:    That  by  the  application  to  defendant 

for  insurance  was  asked,  "How  recently  have  you  been 

associated  with  a  person  who  had  tuberculosis?"  That  to  the  said 
question  said  appellaht  answered,  "Never."  That  by  said  applica- 
tion said  was  asked  another  question,  as  follows,  to  wit: 

"How  recently  have  you  occupied  apartments  that  have  been  oc- 
cupied by  one  who  had  tuberculosis?"  That  to  said  question  said 
answered,  "Never."  That  by  other  questions  in  said  appli- 
cation said was  asked  if  he  had  been  afflicted  with  certain 

complaints  at  any  time  since  childhood,  and  that  said  complaints 
were  named  in  said  application.  That  in  answering  as  to  said  com- 
plaints said  applicant  states  that  he  had  not  been  afflicted  with  any 
of  them.  That  said  application  contained  the  following  questions, 
viz :  "Are  you  now  subject  to  or  afflicted  by  any  disease,  malforma- 
tion, or  weakness,  or  have  you  had  any  severe  disease  (except  the 
usual  diseases  of  childhood)  other  than  those  stated  in  the  forego- 
ing answers,  or  have  you  any  material  defects  of  eyesight  or  hear- 
ing? If  so,  state  the  date  and  the  particulars  of  same  fully."  That 
to  the  said  last-mentioned  question  said  applicant  answered  as  fol- 
lows, to  wit,  "Had  typhoid  fever ,  lasted  three  weeks.    En^ 

tire  recovery,"  If  the  jury  believe  from  all  the  evidence  that  the 
first  two  above  answers  were  or  that  either  of  them  was  substan- 
tially untrue,  and  that,  according  to  the  usual  course  of  the  Hfe  in- 
surance business,  said  application  would  not  have  been  accepted 
and  policies  issued  if  the  truth  had  been  stated  in  said  first  two  an- 
swers, or  that  said at  the  time  said  application  was  made 

had  tuberculosis,  they  will  find  for  the  defendant,  but,  if  they  be- 
lieve otherwise,  they  will  find  for  the  plaintiff.*^ 

**  National    Protective    Legion    v.  •lo  National    Protective    Legion    v. 

Allphin,  133  S.  W.  788   141  Ky.  777.  AUphin,  133  S.  W.  788,  141  Ky.  777, 
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§  3457.     Misrepresentations  as  to  absence  of  any  serious  illness 

The  court  instructs  the  jury  that  mere  temporary  afflictions  or 
ailments,  not  of  a  serious  or  dangerous  character,  which  pass-  away, 
and  are  likely  to  be  forgotten,  because  they  leave  no  trace  on  the 
constitution,  are  not  to  be  regarded  as  diseases,  within  the  mean- 
ing of  the  application  for  the  policy  of  insurance  offered  in  evidence 
in  this  case.  By  the  fifth  clause  of  the  application,  P.  declared  that 
he  had  never  been  afflicted  with  any  disease,  sickness,  ailment,  or 
complaint,  except  as  stated,  and,  qualifying  the  statement  in  writ- 
ing: "Nothing  serious;  dyspepsia  about  20  years  ago;  ankle  bro- 
ken in  ,"  gave  the  name  of  his  doctor,  and  also  qualifying  it 

by  stating  that  (in  the  sixth  clause)  about Dr. ■-  pre- 
scribed for  him  for  being  hurt  from  riding  horseback;  irritation  of 
the  bladder;  slight  colic  several  times.  I  instruct  the  jury  that 
the  substantial  correctness  of  his  statements  about  his  diseases  and 
sickness  was  material  to  the  risk,  and  he  was  obliged  to  state,  in 
good  faith,  the  facts,  as  far  as  he  knew  them,  but  that  he  was  not 
obliged  to  remember  and  state  all  his  slight  illnesses,  or  temporary 
derangement  of  the  functions  of  his  organs,  from  which  he  had  re- 
covered without  impairment  of  his  general  health.  The  statement 
was,  in  substance,  that  he  had  had  no  serious  illness,  and  the  bur- 
den is  upon  the  defendant  to  satisfy  you  that  the  statement  was 
false  to  a  material  extent.  If,  however,  upon  considering  the  whole 
evidence  on  the  subject,  you  are  satisfied  that  P.,  when  he  signed 
the  application,  knew  that  he  had  had  a  serious  disease,  of  such 
character  as  to  affect  his  general  health,  and  by  his  statement  con- 
cealed the  fact  from  the  defendant  company,  then  the  policy  would 
be  void.** 

§  3458.     Misrepresentations  as  to  consultations  with  physician 
§  3458(1).    United  States 

Now,  then,  I  do  not  understand  that  the  failure  of  an  applicant,  for 
insurance,  to  state  that  he  had  consulted  a  physician  about  some< 
slight  or  immaterial  ailment,  would  be  necessarily  a  fraudulent 
statement  within  the  meaning  of  this  policy,  but  it  must  be  some- 
thing substantial,  something  of  some  import  or  serious  character. 
It  is  the  duty  of  an  applicant  to  be  honest,  fair,  conscientious,  state 
the  facts  as  he  understands  them,  so  that  the  company  may  deter- 
mine for  itself  whether  it  will  issue  the  policy  or  not.  These  are 
proper  questions  of  fact  for  you  to  determine  from  the  testimony 
in  the  case.*' 

*B  Fidelity  Mut.  Life  Ass'n  of  Phil-  *'  New  York  Life  Ins.  Co.  v.  Moats 

adelphia,  Pa.,  v.  Miller  (C.  0.  A.  Md.)  (C.  C.  A.  Or.)  207  Fed.  481,  125  C.  0. 
92  Fed.  63,  34  C.  0.  A.  211.  A,  143. 
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§  3458(2).     Michigan 

No-w;,  as  I  have  said  to  you,  it  is  not  the  duty  of  an  applicant  for 
insurance  to  advise  the  insiirance  company  of  every  time  he  con- 
sults a  physician  for  some  temporary  indisposition;  but  it  is  his 
duty  to  advise  them,  in  answer  to  that  question,  every  time  that 
he  has  consulted  a  physician  relative  to  any  serious  ailment,  such 
as  I  have  spoken  of;    and,  if  you  find  that  the  disease  with  which 

was  then  suffering  was  such  a  disease  as  would  affect  his 

general  health,  then  it  would  be  his  duty  to  have  advised  the  com- 
pany that  he  had  been  attended  by .** 

§  3459.     Misrepresentations  as  to  habit  of  using  liquor 
Avoidance  of  policy  of  mutual  benefit  insurance,  see  post,  §  4018. 

§  3459(1)-    Arkansas 

The  jury  are  instructed,  on  the  question  as  to  whether  or  not 
there  has  been  a  breach  of  the  warranty  by  reason  of  the  use  by 
the  insured  of  intoxicating  liquors  and  of  his  use  thereof  to  excess, 
that  the  word  "use"  in  the  questions  relative  to  intoxicating  liq- 
uors means  habitual  or  customary  use,  and  the  answers  thereto 
would  not  be  false  and  untrue  if  the  proof  shows  only  an  occa- 
sional or  exceptional  use,  even  though  at  several  times  the  assured 
became  visibly  intoxicated.*® 

§  3459(2).    Washington 

The  jury  are  instructed  that  the  assured, ,  was  not  intem- 
perate in  the  use  of  alcoholic  liquors  or  beverages  within  the  mean- 
ing of  the  word  "intemperate"  as  used  in  the  benefit  certificate  and 
by-laws  of  the  defendant  society,  even  though  you  believe,  from  the 
evidence  in  this  case,  that  he  drank  alcoholic  liquors  or  beverages 
to  excess  upon  exceptional  occasions,  unless  you  further  believe 
from  a  preponderance  of  the  testimony  in  this  case  that  said  assured 
was  addicted  to  periodical  and  excessive  indulgences  in  the  use  of 
alcoholic  liquors  or  beverages  which  became  habitual.^ 

§  3460.     Misrepresentations  as  to  habit  of  taking  drugs 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  in  her  written  application  for  the  policy  sued  on  in  this 

case  the  said ,  in  answer  to  the  question,  "Do  you  now  use,  or 

have  you  ever  used,  opium,  chloral,  cocaine,  or  any  other  narcotic 
drug?"  answered  "No,"  and  if  you  further  believe  that  said  answer 
was  knowingly  false  and  untrue,  then  your  verdict  must  be  for 
the  defendant."^ 

*8Blumenthal    v.    Berkshire    Kfe  so  Schon    v.   Modern   Woodmen   of 

Ins.  Co.,  96  N.  W.  17,  134  Mich.  216,  America,  99  P.  25,  51  Wash   482 
104  Am.  St.  Kep.  604.  r,i  Elliott  v.  Des  Moines  Life  Ass'n 

i«  Metropolitan    Life    Ins.    Oo.    v.  63  S.  W.  400,  163  Mo.  132  '     ' 

Shane,  135  S.  W.  836,  98  Ark.  132.     ' 
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§  3461.     Representations  concerning  previous  applications  for  life 
insurance 

The  jury  are  instructed  that,  when made  application  to  the 

company  for  insurance,  there  were  certain  questions  submitted  to 

him  by  the  company  to  be  answered  by  him  if  the named 

in  the  policy  was  the  man  who  answered  the  questions  submitted. 
The  questions  and  answers  were  as  follows:  "'(1)  To  what  daily 
or  other  extent  do  you  use  alcoholic  stimulants  ?"  To  which  he  an- 
swered: "Two  whiskies  a  week."  "(2)  To  what  daily  or  other 
extent  do  you  use  wine  or  malt  liquors  ?"  To  which  he  answered : 
"No."  "(3)  Have  you  ever  applied  to  any  life  insurance  company, 
order,  or  association  for  any  insurance  on  your  life  without  receiv- 
ing exact  kind  and  amount  of  insurance  applied  for?  (If  'Yes,' 
give  particulars.)"  To  which  he  answered:  "No."  "(4)  State 
name  of  life  insurance  company,  order,  or  association  which  has  de- 
clined to  issue  a  policy  on  your  life,  or  after  issuing  has  recalled 
it,  or  has  postponed  you,  except  as  stated  in  the  foregoing  answer." 
To  which  he  answered:  "No."  "(5)  Have  you  ever  undergone  ex- 
amination for  life  insurance  upon  which  you  did  not  receive  the 
exact  amount  and  kind  of  policy  applied  for?  (If  'yes,'  give  partic- 
ulars.)"  To  which  he  answered:  "No."  Now,  if  you  shall  believe 
from  the  evidence  that  the  answers  given  by to  these  ques- 
tions or  to  either  of  them  were  not  substantially  true,  and  you  shall 
further  believe  from  the  evidence  that  he  drank  materially  more 
whisky  or  other  intoxicants  named  in  these  questions  than  he  stated 
in  the  answers  he  did  drink,  then  the  law  is  for  the  defendant,  and 
you  should  so  find.  Or,  if  you  shall  believe  from  the  evidence  that 
he  had  applied  to  another  insurance  company,  and  had  not  received 
the  exact  amount  of  insurance  that  he  had  applied  for,  and  that  he 
had  been  informed  of  that  fact  by  the  company  to  which  he  had 
made  application,  or  he  had  knowledge  of  the  fact  that  his  applica- 
tion for  other  insurance  had  been  refused,  then  the  law  is  for  the  de- 
fendant, and  you  should  so  find.    But  unless  you  shall  believe  from 

the  evidence  that  the  answers  given  by  to  the  questions 

named,  or  either  of  them,  were  not  substantially  untrue,  or  that 
some  other  person  was  substituted  for  — ' in  the  medical  ex- 
amination, then  the  law  is  for  the  plaintiff,  and  you  ^should  so  find 
for  the  plaintiff  to  the  extent  that  I  have  indicated  to  you  in  the 
beginning  of  these  instructions."" 

§  3462.     Defense  that  person  examined  for  insurance  wbJS  one  other 
than  insured 

Gentlemen  of  the  jury,  you  should  find  for  the  plaintiff  in  the 
gum  of  $ — ^ ,  with  interest  from ,  unless  you  shall  believe 

5  2  Metropolitan  Life  Ins.  Co.  v.  Ford,  102  S.  W.  876,  126  Ky.  40,  31  Ky.  • 
Law  Kep.  513. 
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from  the  evidence  that  some  other  man  than named  in  the 

policy  of  insurance  issued  by  the  defendant  was  examined  by  the 
medical  director  of  the  defendant  for  the named  in  the  peti- 
tion.   If  some  other  man  was  substituted  for ,  and  procured 

to  be  examined  by  the  medical  director  in  the  place  of  the 

named  in  the  petition  and  in  the  policy  of  insurance,  then  the  law 
is  for  the  defendant,  and  you  should  so  find.** 

§  3463.     Contemplation  of  suicide  by  insured  at  time  of  seeking; 
insurance 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 

that,  at  the  time ,  deceased,  made  application  for  the  policy 

of  insurance  herein  sued  on,  she  (the  said  )  contemplated 

suicide,  the  said  application  was  fraudulent,  and  the  policy  of  in- 
surance issued  thefeon  is  null  and  void,  and  your  verdict  must  be 
for  the  defendant;  and  in  this  connection  the  court  instructs  the 
jury  thiat,  in  determining  the  question  of  such  contemplated  suicide, 
they  should  take  into  consideration  all  the  facts  and  circumstances 
detailed  in  evidence.** 

C.     Forfeiture  for  Breach  oE  Promissory  Warranty  or  Con- 
ditions Subsequent 

§  3464.     Change  of  occupation  to  more  hazardous  one 

The  court  instructs  the  jury,  as^a  matter  of  law,  in  this  case  that 
in  order  for  the  defendant  association  to  be  entitled  to  a  verdict  in 
its  behalf,  it  is  not  necessary  that  said  defendant  be  required  to 
prove  that  the  deceased was,  at  the  time  of  his  death,  en- 
gaged in  any  One  special  or  particular  line  of  duty  connected  with 
the  mill  where  he  was  killed;  but  on  the  contrary,  if  the  jury  be- 
lieve and  find  from  the  evidence  that  deceased  had,  after  becoming 
a  member  of  defendant's  association,  abandoned  the  occupation  of 
a  farmer  previous  to  ms  death,  and  had  engaged  in  a  different  line 
of  occupaltion  relating  in  any  wise  to  the  running,  managing,  and 
overseeing  or  operating  of  the  sawmill  described  in  evidence ;  and 
that  such  changed  and  different  line  of  occupation  was  more  haz- 
ardous than  the  occupation  of  a  farmer;  and  that  such  changed 
occupation  was  engaged  in  by  said  deceased  without  the  consent  of 
said  defendant  association;  and  that  said  deceased  met  his  death 
after  having  abandoned  the  occupation  of  a  farmer  and  after  hav- 
ing engaged  in  such  new  line  of  occupation,  then  the  finding  of  the 
jury  must  be  for  the  defendant,  and  the  jury  will  so  state."" 

"3  Metropolitan    Life    Ins.    Co.    v.  ^o  Hardlster  v.  Supreme  Order  of 

Ford,  102  S.  W.  876,  126  Ky.  49,  31  Married  Men's  League,  96  S.  W.  316, 
Ky.  Law  Eep.  513.  118  Mo.  App.  679. 

,  01  Elliott  V.  Des  Moines  Life  Ass'n, 
63  S.  W.  400,  163  Mo.  132. 
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The  court  instructs  the  jury  that  if,  from  the  evidence,  they  find 
that  after  the  issuance  of  the  certificate  sued  on,  and  prior  and  up 

to  the  time  of  the  injuries  Causing  the  death  of  said  ,  he 

changed  his  occupation  as  a  farmer  to  the  occupation  of  running 
and  conducting  a  sawmill ;   and  that  said  change  of  occupation,  if 

any,  imposed  on  the  life  of  said a  greater  hazard  than  the 

hazard  of  his  occupation  as  a  farmer,  the  jury  will  find  for. the  de- 
fendant.^ 

§  3465.     Forfeiture  for  nonpayment  of  premiums  or  assessments 

You  are  instructed  that  if,  at  the  time  of  the  alleged  lapse  or  for- 
feiture of  the  policy  in  question,  the  defendant  company  had  in  its 
hands  any  funds  of  the  insured,  not  reserve  funds,  or  was  indebted 
to  the  insured  in  any  sum  apart  from  thfe  reserve  fund,  if  there 
was  any,  it  could  not  lawfully  forfeit  the  policy  of  insurance  with- 
out first  applying  such  funds,  if  there  were  any,  or  moneys,  if  there 
were  any,  in  payment  of  the  premiums,  if  any  were  due.®' 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
after  the  issuance  of  the  policy  in  question,  and  its  assumption  by 
the  defendant  company,  said  defendant  promised  the  insured  that 
he  would  receive  timely  notice  Of  assessments  and  dues,  then  in 
such  event  the  insuaed  is  entitled  to  a  reasonable  time  after  the 
receipt  of  such  notice,  if  any,  of  assessments  or  dues,  within  which 
to  pay  the  same  and  payment  or  tender  of  ,such  payment,  if  there 
is  such,  within  a  reasonable  time  after  receipt  of  such  notice,  if  any, 
is  in  apt  time,  and  valid  and  sufficient  to  keep  in  force  the  insur- 
ance in  question.®* 

§  3466.     Same — Duty  of  insurer  with  respect  to  application  of  mon- 
eys in  safety  or  mortuary  fund 
The  court  instructs  the  jury  that  if  you  find  from  the  evidence  that 
at  the  time  the  defendant  notified  the  deceased  that  his  premium 
was  due,  and  which  defendant  claims  he  failed  to  pay,  there  was  a 

sum  of  money  in  excess  of  $ in  the  safety  fund  mentioned 

in  the  contract,  and  a  surplus  in  the  mortuary  fund  mentioned  in 
the  evidence,  then  it  was  the  duty  of  defendant  to  have  applied  such 
excess  to  the  payment  of  premiums  of  policy  holders;  and  if  you 
find  from  the  evidence  that  said  deceased's  share  in  such  excess,, 
if  any,  was  sufficient  to  pay  the  amount  of  premium  due  at  the  time 
said  notice  was  given  to  him,  then  defendant  could  not  declare  said 
insurance  forfeited  for  the  failure  to  pay  said  premium."' 

5«  Hardlster  v.  Supreme  Order  of  ^^  Kern  v.  Western  Life  Indemnity 

Married  Men's  League,  96  S.  W.  316,  Co.,  192  111.  App.  96. 

118  Mo.  App.  6Y9<  °®  Johnson   v.   Hartford  Life  Ins. 

5T  Kern  v.  Western  Life  Indemnity  Co.,  197  S.  W.  132,  271  Mo.  562. 
Co.,  192  111.  App.  96. 
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The  court  instructs  the  jury  that  it  devolves  upon  the  defendant 
to  prove  that  it  was  necessary,  at  the  time  it  claims  an  assessment 
was  made,  for  failure  to  pay  which  it  claims  the  insurance  was  for- 
feited, to  make  an  assessment,  and  that  an  assessment:  was  made 
by  the  directors  of  defendant,  and  that  said  assessment  was  not 
for  a  larger  amount  than  was  necessary  to  pay  the  death  losses 
which  had  accrued  up  to  that  time,  after  giving  said  deceased  credit 

for  his  pro  rata  share  of  the  excess  in  the  safety  fund  ovef  $ — ,, 

if  you  find  there  was  such  excess,  and  in  the  mortuary  fund,  if  you 
find  there  was  excess  in  that  fund,  and  unless-  defendant  has  so 
proven,  it  cannot  declare  said  insurance  forfeited.** 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 

there  was  on  hand  in  said  safety  fund  a  sum  in  excess  of  $ , 

and  if  you  find  also  there  was  in  the  hands  of  defendant  a  mortuary 
fund,  which  had  been  collected  from  previous  assessment,  then  it 
was  the  duty  of  defendant  to  have  applied  such  excess  in  said  safety 
fund  and  said  mortuary  fund  to  the  payment  of  death  claims  which 
had  matured  prior  to  the  time  the  notice  was  given  to  deceased  that 
his  premium  was  due,  for  failure  to  pay  which  defendant  claims 
said  insurance  was  forfeited,  and  if  defendant  failed  to  so  apply 
said  money,  then  it  cannot  claim  that  the  insurance  is  forf^ited^f 

§  3467.     Same — Authority  of  agent  of  insurer  to  dispense  with 

payment 
§  3467(1).    Alabama 

I  will'  say,  gentlemen,  if  the  jury  should  find  that  an  agent  of  an 
insurance  company  is  duly  authorized  by  the  company  to  accept 
the  payment  of  a  premium,  and  if  the  payment  is  offered  to  him, 
then  he  has  the  power  to  bind  the  company  so  far  as  to  prevent 
the  forfeiture  of  the  policy  if  he  declines  to  receive  it,  or  directs 
that  the  payment  shall  be  made  at  a  future  time  upon  the  return 
of  the  policies  to  be  rewritten,  as  indicated  by  the  proof  in  this 
case  they  were  to  be  rewritten  according  to  an  agreement  of,  the 
parties.®* 

§  3467(2).     New  York 

The  jury  are  instructed  as  a  matter  of  law  that,  by  virtue  of  the 
office  of  Mr. as  general  agent  and  superintendent  of  defend- 
ant, the  plaintiff  had  a  right  to  rely  upon  his  promise  and  agree- 
ment, and  that  such  promise  would  bind  defendant.** 

80  Johnson  v.  Hartford  Life  Ins.  6  2  United  States  Life  Ins  Co  v 
Co.,  197  S.  W.  132,  271  Mo.  562.                  Lesser,  28  So.  646,  126  Ala..  568.    ' 

81  Johnson  v.  Hartford  Life  Ins.  ca  Oarr  v.  Prudential  Ins  Co  IQl 
Co.,  197  S.  W.  132,  271  Mo.  562.                  N.  Y.  S.  158,  115  App.  Div.  755.  " 
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D.    Estoppel  to  Assert,  or  Waiver  of,  Right  to  Avoid  Policy 

§  3468.     Issuing  policy  with  knowledge  by  insurer  of  facts  set  up 

as  ground  for  forfeiture  or  avoidance  thereof 
§  3468(1).    Iowa 

The  jury  are  instructed  that,  if  an  insurance  company  issue  a 
policy  upon  a  risk  greater  than  an  ordinary  one,  with  a  full  knowl- 
edge of  all  the  facts,  it  cannot  escape  the  binding  obligation  of  its 
contract  by  pleading  such  fact,  for  this  would  simply  be  allowing 
insurers  to  commit  a  deliberate  fraud  upon  the  insured.** 

§  3468(2).     Missouri 

The  jury  are  instructed  that,  if  they  find  from  the  evidence  that 
the  insured  or  any  one  for  her  made  known  to  an  agent  or  super- 
intendent or  examining  physician  of  defendant  company  the  facts 
relative .  to  her  physical  condition  with  reference  to  hemorrhages 
or  pulmonary  disease  and  of  her  confinement  and  treatment  there- 
for, or  if  such  agent,  superintendent  or  examining  physician  knew 
such  facts,  then  his  knowledge  is  the  knowledge  of  the  defendant 
company  and  if  said  company  with  said  knowledge  issued  and 
delivered  the. policy  sued  on  in  the  first  count  of  plaintiff's  peti- 
tion, it  thereby  waived  the  defense  of  said  answer  being  untrue  and 
your  verdict  should  be  for  plaintiff  on  the  first  count  of  his  peti- 
tion.** 

§  3469.     Recognition  of  continued  existence  of  policy  with  knowl- 
edge of  facts  giving  right  to  avoid  it 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  had  knowledge,  prior  to  the  acceptance  by  it  of  the 

premium  of ,  of  a  change  in  the  habits  of  the  insured  as  to 

the  use  of  liquor,  then  the  aicceptancc  of  that  premium  would 
estop  defendant  to  set  up  that  the  policy  was  forfeited  for  breach 
of  the  provision  of  the  policy  relating  to  the  use  of  liquor.'** 

§  3470.     Effect  of  knowledge  of  agent  as  knowledge  of  insurer 
§  3470(1).    Iowa 

The  jury  are  instructed  that  a  full  knowledge  of  the  truth  of  the 
alleged  misstatements  of ■■ —  in  the  application,  communicated 

64  Miller  v.  Mutual  Benefit  Life  the  examining  physician,  of  tlie  de- 
Ins.  Co.,  31  Iowa,  216,  7  Am.  Rep.  122.  fendant,  who  was  sent  for  the  pur- 

«5  Schuler  v.  Metropolitan  Life  Ins.  pose  of  examination  by  the  assistant 

Co.,  176  S.  W.  274,  191  Mo.  App.  52.  superintendent  of  defendant. 

This  instruction  is  correct  under  the  tje  Phoenix  Mut.   Life   Ins.    Co.   v. 

facts,  which  were  that  the  condition  Raddin,  7  Sup.  Ct.  500,  120  U.  S.  183, 

of  the  insured  was  made  known  to  30  L.  Ed.  644. 
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to and ,  or  either,  was  a  communication  to  the  com- 
pany.®'' 

§  3470(2).    South  Carolina 

I  charge  you  as  a  matter  of  law,  if  the  agent  of  the  company 

who  took 's  application  for  insurance,  if  he  knew  that 

was  making  false  statements  at  the  time,  and  these  statements 

were  untrue  and  he  had  knowledge  and  notice  of  the  fact  that 

was  making  untrue  or  false  statements,  then  notice  to  the  agent 
would  be  notice  to  the  company,  and  in  that  event,  if  the  company's 

^ent  knew  that  the  statements  made  by when  he  applied 

for  the  insurance  policy  were  untrue,  and  then  Went  on  notwith- 
standing that  and  issued  and  received  his  premium  for  it,  then 
they  would  be  bound  to  pay  the  policy  to  the  beneficiary  after  his 
death,  when  his  death  was  proved  to  them.®* 

§  3471.  Waiver  of  right  to  take  advantage  of  misrepresentations 
in  application  with  respect  to  prior  ailments  or  diseases 

I  charge  you  that  an  examination  of  the  deceased  by  a  physi- 
cian chosen  by  the  insurance  company  is  some  evidence  of  one  of 
two  things,  either  that  the  disease  did  not  exist,  or  that  its  exist- 
ence was  known  and  waived  by  the  insurance  company.  If  you 
find  from  the  facts  in  this  case  that  the  disease  did  not  exist  or  that 
its  existence  was  known  to  the  physician,  or  by  reasonable  exam- 
ination on  his  part  could  have  been  known,  he  will  be  held  in  law  to 
have  known  of  the  disease,  and  the  company  will  be  deemed  to  have 
waived  it,  and  your  verdict  should  be  for  the  plaintiff.  But  if  the 
physician  did  make  a  reasonable  examination  and  failed  to  dis- 
cover such  disease,  and  such  failure  was  due  to  the  fraud  of  the  ap- 
plicant, as  I  have  defined  fraud  to  you,  then  the  plaintiff  could  not 
recover.  Now,  right  here  I  want  to  tell  you  that  waiver  in  law  is 
simply  the  voluntary  relinquishment  of  a  known  right.  If  one 
has  a  right,  knowing  it,  and  voluntarily  relinquishes  it,  fails  or 
refuses  to  insist  upon  it,  he  is  deemed  in  law  to  have  waived  that 
right,  and  therefore,  if  he  leaves  by  that  waiver  some  'other  person 
to  act,  he  could  not  of  course  later,  after  another  has  acted,  rely 
upon  any  such  right,  if  so  waived.®* 

I  charge  you  that  the  insurance  company  could  waive  the  fact  that 
the  applicant  for  insurance  had  suffered  from  a  disease  of  the  lungs 
or  any  other  statement  required  by  it  to  be  made  in  the  applica- 
tion and  examination  papers.  I  further  charge  you  that  an  exam- 
ination of  the  deceased  by  a  physician  chosen  by  the  insurer  is 

87  Miller   v.   Mutual  Benefit   Life  "s  Rearden  v.  State  Mut.  Life  Ins. 

Ins.  Co.,  31  Iowa,  216,  T   Am.  Kep.      Co.,  60  S.  B.  1106,  79  S.  C.  526. 
122,  09  Wingo  v.  New  York  Life  Ins.  Go. 

(S.  C.)  101  S.  B.  653. 
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some  evidence  either  that  the  disease  did  not  exist  or  that  its  exist- 
ence was  known  and  waived  by  the  insurer,  and  if  you  believe  the 
evidence  to  be  true,  your  verdict  should  be  for  the  plaintiff,  Waiv- 
er is  the  relinquishment  of  a  known  right,  and  if  you  find  that  the 
insurance  company,  by  the  act  of  its  agent,  the  medical  examiner, 
waived  the  right'  to  refuse  an  insurance  policy  by  reason  of  the 
fact  that  the  applicant  had  suffered  from  lung  trouble,  then  your 
verdict  should  be  for  the  plaintiff  provided  that  was  the  only  reason 
for  refusal  of  an  insurance  policy.'" 

§  3472.  Same — Effect  of  kiiowledge  or  negligence  of  examining 
physician 

I  charge  you  that  the  knowledge  and  also  the  errors  and  the 
negligence  of  the  examining  physician  of  the .  insurance  company 
are  those  of  the  company  itself,  which  it  is  estopped  to  take  advan- 
tage of,  unless,  gentlemen  of  the  jury,  as  I  have  already  stated, 
that  knowledge  was  perverted  through  the  fraud  of  the  assured, 
unless  fraud  was  practiced  to  prevent  such  physician  from  acquiring 
knowledge  of  any  previous  disease,.'^ 

I  charge  you  that  an  insurance  company  cannot  take  the  money 
of  an  insured  while  he  lived  and  when  he  was  dead  claim  a  forfei- 
ture on  account  of  what  it  knew  at  the  time  it  made  the  contract  of 
insurance,  or  should  have  known  by  reasonable  examination  of  its 
physician,  for  that  would  be  fraud.'* 

§  3473.     Waiver  of  failure  to  pay  premiums  within  time  limited 

You  are  instructed  that,  if  you  find  that  the  language  and  actions 
of  this  company,  through ,  the.  head  of  its  executive  manage- 
ment, clearly  indicated  on  ,the  part  of  the  society  that  it  would  not 
take  an  advantage  of  the  default  of  the  member  here  situated  as 

Mr.  J.  was,  if  he  did  not  pay  within  the  days,  but  that'  it 

would  accept  his  payment  after  that  time,  providing  he  were  in 

good  health,  and  if,,  after  the  expiration  of  this  month  of  — -, 

he  was  in  good  health,  and  Mr.  J.  knew  this,  and  relied  upon  it, 
and  believed  it,  and  was  honest  in  it,  the  company  is  estopped  from 
setting  up  the  forfeiture.  If  the  company's  conduct  was  not  such 
as  to  fairly  indicate  an  intention  so  to  do,  but  was  merely  the  ex- 
tension of  favors  here  arid  there,  then  it  would  not  be  an  estoppel. 
But  if  the  conduct  was  such  as  to  give  people — give  Mr.  J. — to 

understand,  as  I  said,  that  he  might  pay  after  the  days, 

and  it  would  be  accepted  if  he  was  in  good  health,  then  the  company 
is  estopped,  if  he  honestly  believed  that,  and  acted  upon  it,  pro- 

To  Wingo  V.  New    York  Life  Ins.  ''^  Wingo    v.   New  York  Life  Ins. 

Co.  (S.  O.)  101  S.  E.  653.  Co.  (S.  C.).101  S.  E.  653. 

71  Wingo  V.  New  York  Life  Ins.  Co. 
(S.  0.)  101  S.  :E.  653. 
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viding  he  was  in  good  health  at  the  expiration  of days, 

and  during  the  time  following,  when  the  negotiations  took  place 
between  the  parties.'"* 

E.    Cause  oi?  Death  and  Risks  Insured  Against 

§  3474.     Self-destruction 

You  are  instructed  that,  if 's  death  was  the  result  of  a  gun- 
shot wound  self-inflicted  and  intentionally  so,  that  this  is  a  bar  to 
a  recovery  in  this  case,  and  you  will  find  for  the  defendant.  By 
the  term  "self-destruction,"  as  used  in  this  contract,  is  meant  where 
the  party  intends  to  take  his  own  life  intentionally.  It  does  not 
cover,  in  my  opinion,  a  case  where  death  may  be  caused  by  the 
hand  of  the  insured  party  where  the  injury  is  accidental,  and  not 
intentionally  inflicted.  Therefore,  in  this  case,  you  will  determine 
the  question  between  the  parties  as  to  this  issue,  and  determine  it 
from  all  the  evidence  offered  both  on  the  part  of  the  plaintiff  and 

on  the  part  of  the  defendant.     Was — 's  death  the  result  of  a 

gunshot  wound  intentionally  inflicted  with  intent  to  take  his  own 
life?  If  you  find  as  a  matter  of  fact  that  it  was  so  inflicted,  and 
with  such  intent,  you  will  find  for  the  defendant.  But  if  you  find 
from  the  evidence  that  it  was  accidental  killing,  assassination,  or 
that  his  death  ca'me  about  from  any  cause  other  than  a  self-inflicted 
wound,  you  will  find  for  plaintiff.'* 

§  3475.     Death  by  suicide 

In  action  on  policy  of  mutual,  benefit  insurance,  see  post,  §  4030. 
§  3475(1).    Alabama 

You  are  instructed  that  the  words  "die  by  his  own  hand  or  act," 
in  a  policy  of  life  insurance,  mean  in  general  terms  suicide.'® 

§  3475(2).     Georgia 

The  jury  are  instructed  that,  if  the  insured  destroyed  his  life  by 
shooting  himself,  and  at  the  time  he  shot  himself  did  it  voluntarily, 
and  intended  to  kill  himself,  then  it  would  be  immaterial  whether 
at  the  time  he  was  sane  or  insane,  or  whether  his  mental  faculties 
were  so  impaired  as  to  destroy  his  moral  responsibility,  and  the 
plaintiffs  in  this  case  could  not  recover.'® 

7  3  Jones  V.  Preferred  Bankers' Life  7  6  Woodmen     of     the     World     v 

Assur.  Co.,  79  N.  W.  204,  120  Mich.  "  Wright,  60  So.  1006,  7  Ala.  App.  255. 

211-  '6  Jenkins  v.  National  Union,  45  S. 

7  4  Union  Mut.  Life  Ins.  Co.  of  Port-  E.  449,  118  Ga.  587.  The  policy  pro- 
land.  Me.,  V.  Payne  (C.  C.  A.  Tex.)  105  vided  for  forfeiture  in  case 'of  suicide 
Fed.  172,  45  C.   C.  A.  193.  of  the  insured  within  a  certain  time, 

Whether  sane  or  insane.    > 
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§  3475(3).    Missouri 

The  court  instructs  the  jury  that,  unless  you  find  from  the  evi- 
dence in  the  cause  that did  commit  .suicide  while  not  in  de- 
lirium resulting  from  illness,  your  finding  should  be  for  plaintiit"." 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
in  the  cause  that  the  death  of  ^ ,  which  is  admitted  by  defend- 
ant herein,  was  caused  by  a  leaden  ball  or  bullet  fired  from  a  re- 
volver purposely  discharged  by  the  said  — — — ,  with  the  intent 
and  purpose  on  the  part  of  him,  the  said  -^ — ,  to  end  his  own 
life,  and  that  at  the  time  of  firing  the  revolver,  if  so  the  jury-  find, 

the  ^  said  was  not  in  delirium  resulting  from  illness,  then 

and  in  that  event  your  verdict  should  be  for  plaintiff  in  the  sum  of 
$ ,  and  no  more.''* 

The  jury  are  instructed  that  if  you_  believe  from  the  evidence  that 
— ,  deceased,  did,  within  three  years  from  the  date  of  the  pol- 
icy herein  sued  upon,  come  to  her  death  by  her  own  hand  or  act 
by  means  of  morphine  or  other  opium  poison  by  herself  adminis- 
tered with  suicidal  intent,  then  your  verdict  must  be  for  the  de- 
fendant.'® 

§  3476.     Use  of  liquor,  in  violation  of  policy,  as  proximate  cause  of 
death 

The  jury  are  instructed  that  the  policy  miist  be  construed  strictly 
against  the  defendant,  and  if  you  find  that  M.'s  death  was  only 
contributed  to  by  the  intemperate  use  of  liquor,  then  you  must  find 
for  the  plaintiff  on  this  branch  of  the  case.  In  order  to  avoid 
the  policy,  the, defendant  must  satisfy  you,  by  a  preponderance  of 
the  evidence,  that  the  sole  or  paramount  cause  of  M.'s  death  was 
caused  by  the  intemperate  use  of  intoxicating  liquors.*' 

§  3477.     Death  from  injuries  received  in  hostile  encounter  with  an- 
other 

You  are  further  instructed  that,  unless  you  find  that  said  insured 

acted  in  violation  of  law  in  making  the  assault  on  if  you  . 

find  he  made  any  such  assault,  or  if  you  believe  from  the  evidence 
in  the  case  that  said  insured  was  acting  in  his  necessary  self-defense 
— that  is,  the  necessary  defense  of  his  person  against  what  ap- 
peared to  him  to  be  an  unlawful  assault  by upon  his  person 

— then  you  are  instructed  that  if  he  died  from  a  wound  received  in 

77  WUcox  V.  Court  of  Honor,  114  S.  resulting  from  illness,  the  amounts 
W.  1155,  134  Mo.  App.  547.  paid  by  the  insured  as  assessments 

78  Wilcox  r.  Court  of  Honor,  114  S.  were  to  be  returned  to  the  beneficiary. 
W.  1155,  134  Mo.  App.  547.  The  only  7  9  Elliott  v.  Des  Moines  Life  Ass'n, 
issue  was  whether  deceased  was  de-  •63  S.  W.  400,  163  Mo.  132. 

lirious  as  result  of  illness.    Under  the  so  Miller    v.    Mutual   Benefit   Life 

policy  sued  on,  il  the  insured  com-  Ins.  Co.,  31  Iowa,  216,  7  Am.  Rep. 
mitted  suicide  while  not  in  delirium      122. 
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a  difficulty,  this  does  not  preclude  the  recovery  as  hereinbefore  in- 
structed ;  and,  if  you  so  find,  you  will  find  for  the  plaintiffs,  as 
hereinbefore  instructed.*^ 

§  3478.     Death  of  insured  while  violating  the  law 

Defense  to  action,  on  policy  of  mutual  benefit  insurance,  see  post,  §  4027. 

§  3478(1).     Michigan 

You  are  instructed  that  the  one  simple  thing  for  you  to  deter- 
mine is,  who  was  the  aggressor  ?    Did intend  to  bring  about 

this  controversy — start  an  affray,  an  assault,  which  resulted,  unfor- 
tunately, in  his  death?  If  he  did;  if  he  was  doing  something  that 
was  in  violation  of  the  criminal  law  of  the  land,  of  the  state;  that 
is,  seeking  to  assault  or  commit  an  assault  and  battery  upon  the 
person  of  the  man  H. — and  brought  about  the  affray  which  resulted 
in  his  death,  he  was  violating  the  law  of  the  land,  and  the  plain- 
tiff cannot  recover.     *    *     *    jf  you  find  that ,  the  insured, 

went  to  the  house  of  H.,  and  that  he  then  and  there,  by  means  of 
any  words  spoken,  did  maliciously  threaten  any  injury  to  the  per- 
son of  the  said  H.,  with  intent  to  extort  money  or  any  pecuniary 
advantage,  or  with^intent  to  compel  said  H.  to  return  his  lumber, 
6t  pay  him  for  the  lumber  against  his  will,  of  to  compel  the  s:aid 
H.  to  do  or  refrain  from  doing  any  act  against  his  will,  and  as  a 
result  of  such  threats  a  fight  was  brought  on,  then  I  charge  you  that 
the  insured  met  his  death  while  violating  the  laws  of  the  land;  and 
your  verdict  must  be  for  the  defendant.** 

§  3478(2).    Texas 

You  are  further  instructed  that,  if  you  believe  from  a  preponder- 
ance of  the  evidence  in  this  case  that  the  insured,  M.,  unlawfully 
and  without  justification,  and  in  violation  of  the  law  of  the  state 

of  ,  made  an  assault  to  murder  on  ,  and  that  in  the 

course  of  said  difficulty,  said shot  said  M.  while  he  was  so 

violating  the  law,  and  that  said  M.  afterwards  died  from  said 
wounds  so  received,  then  you  will  find  for  defendant.** 

§  3479.     Insured  killed  by  beneficiary  • 

The  court  instructs  the  jury  that,  if  ,  at  the  time  she  killed 

the  insured,  knew  right  from  wrong  and  knew  that  it  was  wrong 
to  kill  him,  then  she  was  sane  unless  at  the  time,  even  though  she 
knew  right  from  wrong,  she  acted  from  an  irresistible  impulse  aris- 
ing from  a  defect  in  will  caused  by  the  diseased  condition  of  her 
mind,  and  not  from  mere  anger  or  revenge.** 

81  Woodmen  of  the  World  v.  Me-  ss  Woodmen  of  the  World  v.  Mc- 
Ooslin,  126  S.  W.  894,  59  Tex.  Civ^  CosUn,  126  S.  W.  894,  59  Tex.  Civ. 
App.  574.  App.  574. 

82  Payne  v.  Union  Life  Guards,  99  s*  Metropolitan   Life    Ins.    Co.    v. 
N,  W.  376,  136    Mich.  416,  112  Am.  Shane,  135  S.  W.  836,  98  Ark.  132. 
St.  Hep.  368. 


3781  LIFE  INSTJEANCB  §  3481(1) 

F.      EviDBNCS 

§  3480.     Presumptions  and  burden  of  proof 
§  3480(1)-    Alabama 

You  are  instructed  that  the  plaintiiiE,  to  make  out  her  case  prima 
facie  and  to  carry  the  burden  upon  her  under  the  general'  issue,  has 
done  so  when  she  introduced  in  evidence  the  policies  sued  upon, 
and  shows  notice  of  proof  of  death  has  been  supplied  by  her  to  the 
defendant,  and  that  the  policies  have  not  been  paid.*^ 
§  3480(2).    Virginia 

The  jury  are  instructed  that  the  burden  of  proof  is  on  the  plain- 
tiff to  prove  the  death  of  E.,  that  the  company  received  proof  of 
his  death,  and  any  other  prerequisite  required  by  the  policy  before 
payment  of  the  insurance  money,  or  that  the  same  has  been  waived 
by  the  defendant;  but  the  burden  of  proof  is  on  the  defendant  to 
show  that  the  policy  is  avoided  by  virtue  of  the  failure  of  E.  to 
answer  the  questions  propounded  to  him  by  the  medical  examiner 
in  accordance  with  the  stipulations  of  his  application.** 

§  3481.     Presun>ption  of  death  of  insured  from  absence 
S  3481(1).    United  States 

You  are  instructed  that,  while  death  may  be  presumed  from  the 
absence,  for  seven,  years,  of  one  not  heard  from,  where  news  from 
him,  if  living,  would  probably  have  been  had,  yet  this  period  of 
seven  years  during  which  the  presumption  of  continued  life  runs, 
and  at  the  ^nd  of  which  it  is  presumed  that  life  ceases,  may  be 
shortened  by  proof  of  such  facts  and  circumstances  connected  with 
the  disappearance  of  the  person  whose  life  is  the  subject  of  inquiry, 
and  circumstances  connected  with  his  habits  and  customs  of  life, 
as,  submitted  to  the  test  of  reason  and  experience,  would  show  to 
your  satisfaction  by  a  preponderance  of  the  evidence  that  the  per- 
son was  dead.*'' 

The  jury  are  instructed  that  if,  from  the  evidence  in  this  case 
you  should  come  to  the  conclusion  that  has  been  contin- 
uously absent  since ,  without  being  heard  from  by  his  rela- 
tives and  friends,  it  should  have  due  weight  with  you  in  arriving 
at  your  verdict.     Absence  alone  cannot   establish  the  death  of 

,  for  the  law  presumes  an  individual,  shown  to  be  alive  and  in 

health  at  the  time  of  his  disappearance,  continues  to  live.    While  the 
death  of is  not  to  be  presumed  from  absence  alone,  yet  it  is 

80  Massachusetts  Mut.  Life  Ins.  Co.  s?  Fidelity    Mutual    Life    Associa- 

V.  Crenshaw,  65  So.  65,  186  Ala.  460.  tion  v.  Mettler,  22  S.  Ct.  662,  1S5  U. 

so  Home  Life  Ins.  Co.  v.  Sibert,  96  S.  308,  46  L.  Ed.  922. 
Va.  403,  31  S.  E.  519. 
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a  circumstance  which  should  be  taken  into  consideration  with  all 
the  other  evidence  in  the  case,  and  the  conclusion  of  life  or  death 
arrived  at  from  all  the  facets  and  circumstances,  including  his  con- 
tinued absence.** 

§  3481(2).    Illinois 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  if  you  find 

from  the  preponderance  of  the  evidence  in  this  case  that  , 

the  insured,  left  his  residence  and  home,  and  has  been  continually 
absent  therefrom  for  a  period  of  over  seven  years,  without  any  in- 
telligence being  received  of  his  whereabouts  by  the  members  of 
his  family,  relations,  neighbors,  and  acquaintances  within  said  pe- 
riod or  at  any  time  thereafter,  although  diligent  inquiry  and  search 
was  made,  then  such  continuous  absence,  together  with  such  lack 

of  intelligence,  raises  the  presumption  of  death  of  the  said  — , 

and  the  jury  on  such  proof  have  a  right  to  presume  his  death.*® 

§  3482.     Presumption  and  burden  of  proof  as  to  cause  of  death 
§  3482(1).     United  States 

The  jury  are  instructed  that  the  plaintiff  in  this  case  has  the  bur- 
den on  herself  of  showing  the  contract  under  the.  policies  and  the 
death  of  the  deceased.  That- much  has  been  shown,  and  as  a. mat- 
ter of  fact  been  admitted  by  the  defendant.  The  case  of  the  plain- 
tiff would  be  made  out  by  that  showing  and  admission,  but  for 
the  denials  in  the  defenses  set  up  by  the  defendant.  The  defend- 
ant, admitting  the  death  and  admitting  the  obligation  under  the 
contract,  sets  up  as  a  special  defense  that  the  contract  is  not  en- 
forceable in  this  case,  because  the  insured,  ,  committed  sui- 
cide in  the  city  of .  Under  the  terms  of  this  policy,  this  de- 
fense is  good,  if  sustained  by  the  proof.  On  that  defense  the  de- 
fendant has  the  burden  of  proof.  The  defendant  is  required  to  make 
out  its  case  on  that  defense  by  a  preponderance  of  proof;  that  is, 
to  make  you,  by  its  proof,  or  the  proof  in  the  case,  believe  that  its 
defense  has  been  established  with  a  reasonable  degree  of  certainty.** 
§  3482(2).    Oklahoma 

You  are  instructed  that  when  a  person  dies  the  law  presumes 
that  he  has  died  from  natural  causes,  and  presumes  that  he  has  not 
died  from  self-destruction.  This  presumption  obtains  unless  it  is 
overcbme  by  evidence  establishing  the  fact  that  such  person  com- 
mitted suicide.*^ 

83  Fidelity  Mutual  Life  Association  »o  Sharland    v.     Washington    Life 

V.  Mettler,    22  S.  Ct.  662,  185  U.  S.  Ins.  Co.  (0.  C.  A.  La.)  101  Fed   206, 

S.  308,  46  L.  Ed.  922.  41  C.  C.  A.  307. 

8  9  Policemen's  Benev.  Ass'n  of  Chi-  oi  Modern  Brotherhood  of  America 

cago  V.  Ryce,  72  N.  E.  764,  218  111.  9,  v.  White,  168  P.  794,  L.  R.  A.  1918B, 

104  Am.  St.  Rep.  190.  520. 
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§  3482(3).    Texas 

At  the  request  of  plaintiffs,  you  are  charged  that  the  burden  of 
proof  is  upon  the  defendant  to  show  by  a  preponderance  of  the  evi- 
dence that  the  deceased,  ,  met  his  death  in  violation,  or  an' 

attempted  violation,  of  the  law;  and,  unless  you  believe  such  fact 
is  shown  by  such  preponderance  of  all  the  evidence  in  the  case,  you 
will  find  for  the  plaintiffs.*^ 

§  3482(4).    Virginia 

The  court  further  instructs  the  jury  that,  if  the  defendant  com- 
pany seeks  to  avoid  the  payment  of  the  policy  on  the  ground  that  the 
accused  came  to  his  death  by  suicide,  the  defendant  company  must 
show  that  every  reasonable  hypothesis  of  accidental  death  is  ex- 
cluded by  the  evidence.  Accidental  death  is  presumed  by  the  law, 
and  this  presumption  cannot  be  overcome  except  by  proof  of  facts 
which  exclude  every  reasonable  hypothesis  of  death  except  by  sui- 
cide'* 
§  3483.     Presumption  against  suicide  i 

In  action  on  accident  policy,  see  ante,  §  617. 

In  action  on  policy  of  mutual  benefit  insurance,  see  post,  §  4034. 

§  3483(1).     United  States 

The  jury  are  instructed  that,  plaintiff  having  introduced  her  pol- 
icy and  proof  of  the  death  of  the  deceased, ,  that  would  prima 

facie  entitle  the  plaintiff  to  recove-r  the  amount  of  the  policy.  And, 
the  defense  of  self-destruction  being  interposed  by  the  defendant, 
it  becomes  an  affirmative  defense,  and  places  the  burden  on  defend- 
ant to  establish  by  a  preponderance  of  the  evidence  the  defense  thus 
asserted.  In  other  words,  the  burden  of  proof  rests  upon  defend- 
ant to  establish  by  a  preponderance  of  the  evidence  the  fact  that  the 
exception  in  the  policy  applies;  that  is,  that  the  death  of  the  de- 
ceased was  the  result  of  a  self-inflicted  and  intentional  wound  with 
intent  to  take  his  own  life.** 

§  3483(2).  'Indiana  _  ,       j    . 

The  jury  are  instructed  that,  in  determmmg  whether  the  defense 
of  sviicide  is  proved  or  not,  it  is  proper  for  them  to  consider  the 
instinctive  love  of  life  which  ordinarily  exists  in  the  human  breast, 
and  that  men,  as  a  rule,  attempt  to  preserve  their  lives.'^ 

§  3483(3).     Iowa  .  . 

The  jury  are  instructed  that  a  man's  natural  nistmct  is  to  pre- 
serve his  life,  and  not  to  destroy  it.    Therefore  the  presumption  is 

92  Woodmen  of    the  World  v.  Mo-  »*  Union    Mut.    Life    Ins.    Co.    of 

Coslln,  126  S.  W.  894,  5&  Tex.  Civ.  Portland,    Me.    v.    Payne    (C.C.   A. 

App  574  Tex.)  105  Fed.  172,  45  O.  0.  A.  193. 

9  3  Life  Ins.  Co.  of  Virginia  V.  Hair-  so  Supreme     Lodge^      Knights     of 

ston,  62  S.  E.  1057,  108  Va.  832,  128  Pythias  v.  Foster,  59,  N.  E.  877,  26 

Am.  St.  Rep.  989.  IJ"!-  -^^PP-  338. 
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that did  not  commit  suicide,  and  that  presurnption  should 

be  considered  in  deciding  whether  or  not  he  did  commit  suicide.** 

§  3483(4).    Oregon 

You  are  instructed  that  one  of  the  defenses  in  this  case  is  that 

the  deceased,  ,  committed  suicide,  and  you  are  instructed 

that  this  is  an  affirmative  defense  set  up  by  deferidant,  and  the 
burden  is  upon  the  defendant  to  establish  same  to  your  satisfaction 
by  a  preponderance  of  the  testimony.  When  a  person  is  found  dead 
from  unexplainable  causes^  the  presumption  is  that  his  death  was 
natural  or  accidental,  if  nothing  appears  to  the  contrary.  Self- 
destruction  is  contrary  to  the  general  conduct  of  mankind.  The 
plaintiff  is  therefore  entitled  to  recover,  unless  the  evidence  intro- 
duced has  overcome  this  presumption,  and_satisfied  you  by  a  pre- 
ponderance of  the  evidence  that  death  was  voluntary.  The  pre- 
sumption of  law  is,  in  the  absence  of  any  evidence  as  to  the  cause 
of  death,  that  it  happened  from  natural  causes,  and  that  such  death 
did  not  arise  from  aelf-destruction ;  and  in  this  case,  if  there  was 
no  proof  as  to  the  cause  or  manner  of  death  of ,  or  if  the  evi- 
dence as  to  whether  her  death  was  caused  by  accident  or  natural 
causes,  and  not  by  her  own  hands,  was  evenly  balanced,  you  would 
find  in  favor  of  this  presumption.  But  this  is  only  a  disputable  pre- 
sumption, and  if,  from  all  the  evidence  in  the  caaej  you  find  by  the 
preponderance  thereof  that  she  came  to  her  death  by  her  own  hands, 
whether  she  was  sane  or  insane,  you  must  find  for  defendant.*' 

§  3484.     Presumptions  and  burden  of  proof  with  respect  to  fraud 

or  falsity  of  answers  of  insured 
§  3484(1).    Indiana 

The  jury  are  instructed  that  one  of  the  questions  of  fact  which 
is  submitted  for  your  determination  is.   Was  the  answer,  "Not  at 

all,"  made  by  F.  on  the  day  of  ,  in  his  application 

for  insurance,  in  answer  to  the  question,  "To  what  extent  do  you 
use  intoxicating  liquors?"  a  true  or  false  answer?  The  burden  of 
proof  is  on  the  defendant  to  establish  by  a  fair  preponderance  of  the 
evidence  that  the  answer  to  the  question  was  untrue.  The  evidence 
before  you  respecting  the  habits  of  F.  in  using  intoxicating  liq- 
uors prior  to  the  date  of  the  application  is  to  be  considered  for  the 
purpose  of  enabling  you  to  determine  whether  at  that  date  F.  used 
intoxicating  liquor,  and  it  is  for  you  to  say  what  bearing  such  evi- 
dence may  have  in  relation  to  that  inquiry.** 

ooTackman     v.     Brotherliood     of      P.  73,  42  Or.  377,  60  L.  R  A  620  95 

American  Yeomen,  106  N.  W.  350,  132      Am.  St.  Rep.  752. 

Iowa,  64,  8  L.  R.  A.  (N.  S.)  974.  os  Supreme  Lodge,  Knights  of  Pyth- 

on Cox  T.  Royal  Tribe  of  Joseph,  71      las,   v.  Foster,  69  N.  E.  877,  26  Ind 

App.  333, 
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§  3484(2).    Oklahoma 

You  are  instructed  that  the  law  presumes  that  the  acts  of  ^11  men 
are  honest  until  otherwise  proven,  and  in  this  connection,  you  are 
instructed  thaf  the  burden  of  proof  on  the  issue  of  fraud  is  upon  the 

defendant  to  show  by  a  preponderance  of  the  evidence  that 

was  guilty  of  fraud  in  the  procurement  of  the  policies  in  question. 
And  by  a  preponderance  of  the  evidence  is  meant  that  evidence 
which  is  the  more  satisfactory  and  which  carries  with  it  the  greater 
weight.  You  are  further  instructed  that  the  burden  of  proof  is 
upon  the  defendant  upon  every  issue  of  fraud,  to  show  by  a  pre- 
ponderance of  the  evidence  that  the  statements  made  by  the  said 

,  which  ai'e  alleged  to  be  false,  were  in  fact  false,  that  she 

knew  them  to  be  false  when  she  made  theih,  that  she  made  them 
for  the  purpose  of  misleading  the  defendant,  and  to  induce  it  to 
enter  into  the  contracts  of  insurance,  and  that  the  defendant  was 
in  fact  misled  thereby  in  particulars  where  it  would  not  have  en- 
tered into  said  insurance  contracts,  if  the  said  had  given 

true  statements  with  reference  thereto.** 

§  3484(3).    Virginia 

The  court  instructs  the  jury  that,  if  the  defendant  company  seeks 
to  avoid  the  payment  of  said  policy  on  the  grounds  that  the  de- 
ceased has  been  guilty  of  material  misrepresentations  and  fraud, 
the  burden  of  proving  the  misrepresentations  and  fraud  is  on  the 
defendant  company;  that  he  who  alleges  fraud  must  clearly  and 
distinctly  prove  it.  It  is  not  to  be  assumed  on  doubtful  evidence 
or  circumstances  of  mere  suspicion.  The  law  never  presumes  fraud, 
but  the  presumption  is  always  in  favor  of  innocence  and  honesty.* 

§  3485.     Matters  considered  in  determining  question  of  fraud 

You  are  instructed  that  the  defendant  avers  that  there  were  cer- 
tain untrue  and  fraudulent  statements  contained  in  the  application 
by  A.,  and  insists  that  only  his  statements  in  regard  to  his  health 
and  habits  should  be  inquired  into.  But,  as  the  contract  was  based 
upon  the  statements  of  the  insured's  physician  and  friend  as  well, 
as  his  own,  the  statements  of  all  three  should  be  considered  in  de- 
termining the  question  of  fraud.* 

§  3486.     Evidence  as  to  truth  of  answers  as  to  prior  diseases 

I  charge  you  that  the  fact  that  the  company  doctor  examined, 

and  passed  the  applicant,  in  view  of  the  questions  asked  him  in 

'  the  application,  was  some  evidence  under  all  the  circumstances  in 

»» American  Bankers'  Ins.  Co.  v.  ton,  62  S.  E.  1057,  108  Va.  832,  128 
Hopkins,  169  P.  489.  Am.  St.  Eep.  989. 

1  Life  Ins.  Co:  of  Virginia  v.  Hairs-  "  Miller  v.  Mutual  Benefit  Life  Ins. 

Co.,  31  Iowa,  216,  7  Am.  Eep.  122. 
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this  case  that  he  had  never  suffered  from  a  disease  of  the  lungs, 
"or  any  other  serious  disease."  It  is  some  evidence,  and  you  are 
to  take  that  into  consideration  in  passing  upon  the  issue  which 
you  are  to  decide.  By  some  evidence  I  mean  this :  It'  is  evidence  for 
you;  it  is  not  conclusive  of  the  fact;  it  is  evidence  for  you  to  take 
into  consideration.* 

§  3487.     Sufficiency  of  evidence 

This,  gentlemen,  is  a  civil  case,  and  it  is  distinguished  in  its 
mode  of  proof  from  criminal  cases.  In  a  case  of  tliis  character  the 
burden  of  proving  the  legality  of  the  contract,  the  performance  of 
the  conditions  precedent  on  the  part  of  the  plaintiff  and  the  lia- 
bility of  the  defendant  therein,  rest  upon  the  plaintiff;  and  that 
he  must  prove,  not  as  in  criminal  cases  beyond  a  reasonable  doubt, 
but  by  what  is  termed  the  preponderance  of  the  evidence.* 

§  3488.     Sufficiency  of  evidence  of  death  of  insured 
§  3488(1).     Illinois 

The  jury  are  instructed  that  in  determining  whether- the  insured, 
,  was  dead  at  the  commencement  of  this  suit  they  must  con- 
sider all  the  circutnstances  under  which  he  left  which  are  shown 
on  this  trial,  together  with  the  length  of  time  he  has  been  gone,  if 
an)^,  and  from  all  these  facts  and  circumstances  the  jurj^  must  de- 
termine whether  the  said  was  in  fact  dead  at  the  time  of 

the  commencement  of  this  suit.^ 

§  3488(2).    Michigan 

You  are  further  instructed  that  you  are  carefully  to  weigh  the 

proofs  concerning  the  presence  of  A., in  the  city  of in . 

Of  course,  you  will,  understand  that  if  the  witnesses  for, defendant 
saw  A.  alive  in  as  claimed,  then  the  plaintiff  cannot  re- 
cover, whether  his  absence  has  been  explained  or  unexplained.  It 
is  not  the  duty  of  the  defendant  to  pay  the  amount  of  the  certifi- 
cate held  by  a  member,  unless  it  is  shown  that  the  member  is  dead, 
either  actually  or  presumptively,  as  I  have  explained.  If  A.  was 
alive  and  in as  claimed,  then  it  is  established  that  the  pay- 
ment of  his  assessments  had  made  him  a  living  member  of  the 
order,  in  good  standing,  and  nothing  more.  His  wife  would  have 
no  more  claim  for  the  payment  of  this  certificate  than  the  bene- 
ficiary of  any  other  living  member  of  the  order  in  good  standing. 
There  is  no  evidence  that  directly  contradicts  the  evidence  of  the 
witness  B.  to  the  effect  that  he  was  acquainted  with  A.,  and  that 

3  Wingo  V.  New  York  Life  Ins.  Co.  »  Policemen's   Benev.  Ass'n  of  Chi- 

(S.  0.)  101  S.  E.  653.  cago  v.  Kyce,  72  N.  E.  764,  213  111.  9, 

*  Baltimore  Life  Ins.  Co.  v.  Floyd  104  Am.  St.  Kep.  190. 
(Del.)  91  A.  653,  5  Boyce,  201. 
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he  saw  him,  recognized  him,  and  talked  with  him .    If  you 

believe  that  either  B.  or  the  witness  P.  saw  A.  in  ,  then  that 

ends  the  case,  and  your  verdict  must  be  for  the  defendant.  The 
evidence  of  B.  can  be  overcome  only  upon  the  finding  by  you  that 
he  was  either  mistaken  in  his  identification  of  A.,  or  that  he  is  fal- 
sif3^ing.  I  shall  leave  it  for  you  to  determine  whether  he  did  see 
and  know  A.  as  he  claims.  This  is  to  be  considered  by  you  in 
connection  with  all  the  other  proofs  of  the  plaintiff  and  defend- 
ant in  the  case  respecting  the  disappearance,  absence,  and  all  other 
matters  that  will  enable  you  to  determine  whether  A.  was  seen 

alive  in  -^ in ,  as  claimed.    As  I  have  explained,  if  the 

defendant  has  shown  by  proof  that  A.  was  alive  in  ,  then 

your  verdict  should  be  for  the  defendant.* 

§  3489.     Sufficiency  of  evidence  as  to  cause  of  death 
§  3489(1).     United  States 

I  charge  you  that  the  presumption  of  law  against  suicide  may 
be  overturned,  not  only  by  verbal  testimony,  but  also  the  reason- 
able deductions  from  the  facts  established;  that  on  this  question 
you  are  to  be  governed  by  what  is  the  reasonable  probability ;  that 
the  fact  of  suicide  need  not  be  shown  beyond  a  reasonable  doubt, 
but  by  a  mere  preponderance  of  the  evidence." 

§  3489(2).    Virginia 

The  court  instructs  the  jury  that,  iii  determining  whether  the 

deceased, ,  died  from  suicide  or  from  natural  or  accidental 

causes,  they  shall  consider,  first,  what  facts  are  established  by  a 
preponderance  of  all  the  evidence  on  that  subject,  and,  having  as- 
certained what  facts  are  thus  established,  they  shall  further  con- 
sider whether  there  is  any  reasonable  hypothesis,  based  upon 
those  facts,  and  those  facts  alone,  which  is  consistent  with  death 
from  natural  or  accidental  causes;  and,  if  the  jury  believe  that 
those  facts,  considered  as  a  whole  and  taken  together,  are  incon- 
sistent with  death  from  natural  or  accidental  causes,  then  they 
must  find  for  the  defendant  company.* 

§  3490.     Same — Effect  of  statements  in  proofs  of  loss 

The  jury  are  instructed,  with  respect  to  the  proofs  of  loss  intro- 
duced in  this  case,  in  which  plaintiff  stated  or  is  purported  to  have 
stated  that  the  death  of  the  deceased  was  caused  by  suicide,  or 
words    to    that    effect,    that    you    have    heard    all    the    evidence 

«  Samberg  v.  Knights  of  the  Mod-  A.  Tenn.)    142  Fed.  678,  73  C.  C.  A. 

ern   Maccabees,    123   N.   W.   25,   158  668. 

Mich.  568,  133  Am.  St.  Rep.  396.  »  Life  Ins.  Co.  of  Vu-ginia  v.  Han-s- 

'  Supreme  Tent,   Knights  of  Mac-  ton,  62  S.  E.  1057,  108  Va.  832,   128 

cabees  of  the  World,  v.  Ifing  (C.  O.  Am.  St.  Eep.  989. 
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in  this  case.  It  does  not  appear  that  the  defendant  relied  upon 
these  statements,  or  parted  with  any  right  by  reason  of  them,  or 
was  misled  by  them;  and  therefore  it  is  a  question  of  whether  or 
not  plaintiff  is  bound  by  these  statements.  You  are  instructed 
that  she  has  the  right  to  introduce  proof  to  show  whether  or  not 
she  stated  a  fact  she  knew,  or  something  that  she  was  informed  of. 
You  have  heard  her  statement  that  she  saw  her  husband's  dead 
body,  and  did  not  see  any  wound  or  pistol,  and  had  seen  none 
when  the  proofs  of  loss  were  filled  out  and  signed  by  her,  and  that 
she  has  no  personal  knowledge  of  the  manner  of  her  husband's 
death.  What  I  mean  is  that  she  only  gives  her  information  from 
other  parties  as  to  the  death  being  caused  by  a  gunshot  wound. 
If  you  believe  that  explanation  to  be  true,  and  that  those  were  the 
circumstances  under  which  she  made  the  proof  of  loss,  the  fact 
that  the  proof  of  loss  contains  the  statement  that  he  came  to  his 
death  by  suicide  would  not  conclude  her  in  this  case.  You  might 
consider  it  simply  as  a  circumstance  in  the  case,  in  connection 
with  other  evidence,  in  determining  the  main  question  of  whether 
it  was  a  self-inflicted  and  intentionally  inflicted  wound  with  the 
intent  to  take  his  life.  That  is  the  sole  question  for  your  determi- 
nation, as  I  view  this  case.  In  determining  that  question  you  have 
the  right  to  look  at  the  conditions  surrounding  the  party  to  ascer- 
tain a  motive  or  want  of  motive.  You  have  the  right  to  consider 
in  the  course  of  human  affairs  whether  a  party  who  is  in  the  en- 
joyment of  wealth,  whose  business  is  good,  whose  marital  rela- 
tions are  pleasant,  and  things  of  that  kind,  whether  he  would  in- 
tentionally take  his  own  life  or  not.  You  have  afso  the  right  to 
look  at  the  condition  of  the  man  to  decide  whether  such  condition 
did  exist,  or  whether  such  a  state  of  affairs  existed,  that  he  prob- 
ably or  likely  took  his  own  life.  These  are  questions  that  you  can 
consider  in  arriving  at  a  solution  of  the  question.  No  person  saw 
the  act  committed.  No  one  can  speak  from  personal  knowledge 
as  to  how  it  occurred,  and  you  are  to  determine  that  from  the  evi- 
dence as  gleaned  from  the  witnesses  by  considering  the  motives 
that  impel  people  to  such  an  act,  and  from  these  matters  determine 
the  question  of  whether  it  was  self-inflicted  with  intention  to  take 
his  own  life,  or  whether  it  was  accidental,  or  the  result  of  assassi- 
nation. As  already  stated,  if  it  was  intentionally  inflicted,  it'de- 
bars  recovery,  and  your  verdict  will  be  for  defendant.  If  it  was 
not  self-inflicted,  and  the  proof  fails  to  establish  to  your  mind  that  it 
was  self-inflicted  with  the  intention  of  taking  life,  your  verdict  should 
be  for  the  plaintiffs.® 

»  Union  Mut.  Life  Ins.  Co.  of  Portland,  Me.,  v.  Payne  (C.  C.  A   Tex  )  105 
Fed.  172,  45  C.  C.  A.  193. 
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§  3491.     Sufficiency  of  evidence  that  false  statements  were  made 
with  intent  to  deceive 

I  fharge  you  that,  should  you  find  that  a  statement  made  by 
the  deceased  in  an  application  for  a  policy  was  false,  yet  that  raises 
no  presumption  that  it  was  made  with  intent  to  deceive ;  it  is  the 
duty  of  the  defendant,  alleging  fraud,  to  prove  it  by  a  preponder- 
ance of  the  testimony,  and  he  must  go  further  and  prove  that  such 
statements  were  made  with  intent  to  deceive  knowing  at  the  time 
the  statements  to  be  false.  And  I  charge  you  here  also  in  this  con- 
nection that  the  evidence  to  establish  fraud  must  be  clear  and  con- 
vincing and  satisfactory,  and  such  as  to  lead  you,  as  I  have  stated 
before,  to  come  to  the  concliision  that  the  greater  weight  of  that 
evidence  is  in  favor  of  the  proposition  of  fraud." 

G.    Amount  op  Recovery 

§  3492.     Damages  for  vexatious  delay  in  payment  of  loss 

The  jury  are  instructed  that,  if  you  find  from  all  the  facts  and 
circumstances  shown  by  the  evidence  that  this  refusal  to  pay  was 
vexatious,  that  is,  without  reasonable  cause,  then  you  may  allow 
plaintiff,  in  addition  to  the  amount  of  the  policy  referred  to,  in- 
terest and  a  reasonable  attorney's  fee.-^^ 

The  court  instructs  the  jury  that  if  you  shall  find  from  the  evi- 
dence that  the  defendant  before  the  institution  of  this  suit  refused 
to  pay  plaintiff  the  amount  of  said  policy,  and  shall  further  find 
from  all  the  facts  and  circumstances  shown  by  the  evidence  that 
its  refusal  to  pay  was  vexatious — that  is,  without  reasonable  cause 
— then  you  may  allow  her,  in  addition  to  the  amount  of  the  policy 

and  interest,  a  sum  not  exceeding per  cent,  of  the  amount 

of  the  policy,  and  should  return  a  verdict  for  that  aggregate  sum, 
if  you  find  the  issues  for  plaintiff.** 

II  Wingo  V.  New  York  Life  Ins.  Co.  Ins.  Co.,  176  S.  W.  274,  191  Mo.  App. 
<S.  O.)  101  S.  E.  653.  52. 

12  Schuler    v.    Metropolitan    Life  is  Keller  v.  Home  Life  Ins.  Co.,  95 

S.  W.  903,  198  Mo.  440. 
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CHAPTER  CXCI  i* 

LIMITATION  OF  ACTIONS 

§  3493.     Limitations   applicable    to   particular    actions — Suit   for   wages    not 
based  on  written  contract. 

3494.  Same — Action  to  recover  possession  of  bounty  land  warrant. 

3495.  Accrual  of  cause  of  action — Action  for  services. 

3496.  Same — ^Accrual  of  action  on  opeij  or  mutual  account. 
'      3496(1).  Missouri. 

3496(2).  Wisconsin. 

3497.  Same — Breach  of  promise  to  marry. 

3497(1).  Indiana. 
3497(2).  Missouri. 
8498.     Same — Recovery  of  damages  caused  by  permanent  nuisance. 

3499.  Same — ^Action  for  wrongfully  ponding  water  on  plaintiff's  land. 

3500.  Knowledge  of  cause  of  action — Action  for  damages  for  violation  of 

anti-trust  act. 

3501.  Same — ^Discovery  of  fraud. 

3502.  Same — Concealment  of  cause  of  action. 

3503.  Suspension  of  running  of  statute — Nonresidence. 

3503(1).  Missouri. 
3503(2).  Ohio. 

3504.  Same — ^Concurrence  of  absence  and  death. 

3505.  Same — Action  against  convict. 

3506.  Same — Effect  of  insanity. 

3507.  New  promise. 

3508.  Same — Sufficiency  of  acknowledgment  of  debt  to  remove  bar  of  stat- 

ute. 
3508(1).  Delaware. 
3508(2).  Illinois. 
3508(8).  Pennsylvania. 
8509.     Part  payment  as  removing  debt  from  bar  of  statute. 

3510.  Same — Payment  by  another  than  debtor. 

3511.  Burden  of  proof  with  respect  to  issue  of  new  promise.  ' 

§  3493.     Limitations    applicable    to    particular    actions — Suit    for 
wages  not  based  on  written  contract 

The  jury  are  instructed  that  by  the  law  of  this  state  suit  on,  a 
contract  not  in  writing,  express  or  implied,  for  the  payment  of 

wages  for  services  rendered,  must  be  commenced  within  

years  next  after  the  cause  of  action  accrued  to  the  plaintiff,  and  if 
you  believe  from  the  evidence  in  this  case  that  the  plaintiff  ren- 
dered services  for  the  defendant  more  than years  before  the 

beginning  of  this  suit  on  ,  and  that  since  that  time  there 

has  been  no  new  promise  or  express  promise  on  the  part  of  de- 
fendant to  pay  for  such  services,  or  any  unqualified  admission  by 
him  that  the  debt  therefor  was  due  and  unpaid,  the  plaintiff  can- 
not recover  for  !>uch   services  rendered   more  than  years 

before  the  beginning  of  the  suit.' 

1  Miller  v.  Cinnamon,  48  N.  E.  45,   168  111.  447. 
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§  3494.     Same-— Action  to  recover  possession  of  bounty  land  war- 
rant 

The  jury  are  instructed  that;  if  you  believe  from  the  evidence 

before  you  that  for  more  than  years  before  the  institution 

of  this  suit  the  defendant  obtained  possession  of  tlie  and 

held  the  possession  of  the  same  as  his  own  adversely  to  the  right 
of  the  plaintiflf,  then  plaintiff's  right  of  recovery  is  barred  by  the 
statute  of  limitations,  and  the  jury  will  return  a  verdict  for  de- 
fendant.* ' 

§  3495.     Accrual  of  cause  of  action — Action  for  services 

The  jury  are  instructed  that,  where  services  have  been  rendered 
under  an  agreement  which  does  not  fix  any  specified  time, for  pay- 
ment, or  when  the  contract  shall  end,  it  would  amount  to  one  con- 
tinuous contract,  and  the  statute  of  limitation  would  not  begin  ta 
run  against  any  cause  of  action  arising  out  of  such  agreement  un- 
til the  service  had  ceased.* 

§  3496.     Same — Accrual  of  action  on  open  or  mutual  account 
§  3496(1).     Missouri 

The  court  instructs  the  jury  that  an  indebtedness  by  open  ac- 
count is  a   valid  and   legal   debt,  although  of  more  than  

years'  existence.* 

§  3496(2).    Wisconsin 

You  are  instructed  that  an  open,  that  is,  unsettled,  and  mutual 
account  current,  is  an  account  consisting  of  credits,  as  well  as 
debits,  charges  and  credits,  between  the  parties.  An  account  in 
which  A.  charges  B.  with  a  number  of  items  extending  through  a 
considerable  time,  but  in  which  B.  has  no  credits,  is  not  a  mutual 
account  current  between  the  parties.^     , 

You  are  instructed  that  upon  the  issue  thus  presented  the  bur- 
den is  upon  the  plaintiff  to  convince  you  that  there  was  such  open, 
mutual  account,  and  if  there  was,  then  to  satisfy  you  of  the  bal- 
ance'due  him  to  entitle  him  tO( recover  thereon.  If  you  shall  be 
satisfied  that  such  open,  mutual  account  existed,  then  the  plain- 
tiff can  recover,  if  at  ill,  such  sum  only  as  the  evidence  satisfies 
you,  was  due  him  at  the  time  of 's  death  on  account  of  trans- 
actions between  the  parties  had  within  years  immediately- 
preceding  that  event.® 

2  Smithwick  v.  Andrews,  24  Tex.  106  Jin.  395,  13  h.  R.  A.  419,  27  Am. 
488.  ~  St.  Kep.  361. 

a  Story  v.  Story,  27  N.  E.  573,  1  Ind.  »  Dunn  v.  Howard,  41  N.  W;  707, 

App.  284.  73  Wis.  545. 

*  State  V.  Armstrong,  16  S.  W.  604,  «  Dunn  v.  Howard,  41  N.  W,  707,  73 

Wis.  545. 
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§  3497.     Same — Breach  of  promise  to  marry 
§  3497(1).     Indiana 

The  jury  are  instructed  that  if  there  was  an  agreerhent  to  marry 
between  plaintiff  and  defendant,  and  the  time  for  its  consummation 
was  postponed  from  time  to  time  up  to  within  a  period  of  less  thkn 
years  next  prior  to  the  beginning  of  this  suit,  when  defend- 
ant refused  to  marry  plaintiff  and  she  was  ready  and  willing  to 
marry  him,  she  would  have  a  right  of  action  not  barred  by  limita- 
tion.' 
§  3497(2).    Missouri 

You  are  instructed  that  an  action  for  the  breach  of  promise  of 

marriage  is  barred  in years  from  the  time  a  breach  of  the 

contract  takes  place;  and  a  breach  only  takes  place  where  defend- 
ant refuses  to  carry  out,  or  disables  himself  from  carrying  out,  his 
promise.  If,  therefore,  you  find  and  believe  from  the  evidence 
that  defendant  requested  plaintiff  to  marry  him  at  such  time  as  he 
should  make  satisfactory  business  arrangements,  and  should  re- 
quest plaintiff  to  carry  out  the  agreement  to  marry,  and  plaintiff 
assented  to  such  arrangement,  then  the  court  instructs  you  that 
the  statute  of  limitations  did  not  begin  to  operate  against  plaintiff 
until  such  request  was  made  by  defendant,  unless  you  find  that  de- 
fendant married   another  woman   prior  to  making  such  request; 

and  plaintiff  has years  within  which  to  bring  her  action  from 

the  date  of  such  marriage  to  another  woman  or  refusal  of  defend- 
ant.* 

§  3498.     Same — Recovery  of  damages  caused  by  permanent  nui- 
sance 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the  evi- 
dence  that   the   structures   designated   as   the   "coal  chute"   and 

"power  'plant"  were  put  in  operation  prior  to years  before 

the  institution  of  this  action,  and  that  the  firing  and  coaling  of  de- 
fendant's engines  at  said  coal  chute  commenced  more  than  ^ 

years  before  the  institution  of  this  action,  that  said  structures  are 
of  a  permanent  character,  that  they  have  been  operated  since  first 
used,  and  its  engines  fired  and  coaled  at  said  coal  chute  since  it  was 
first  used  in  the  same  manner  to  the  time  of  the  institution  of  the 
suit,  and  that  the  operation  of  said  coal  chute  and  power  plant,  and 
firing  and  coaling  of  said  engines  have  injured  the  property  of  the 
plaintiffs,  and  that  the  nuisance  caused  by  said  operations  is  of 
such  a  character  that  its  continuance  necessarily  constituted  a  per- 
manent injury  to  plaintiffs'  property,  then  the  jury  are  instructed 
that'  the  plaintiffs'  cause  of  action  accrued  when  said  power  house 

7  Chamness  v.  Cox,  30  N.  E.  901,  s  Schreder  v.  Michel.  11  S.  W  31-1 

131  Ind.  118.  9S  Mo.  43. 
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arid  chute  were  first  operated,  and  said  engines  were  first  coaled, 
oi-  their  draught  increased  by  the  use  of  blowers  at  said  chute ;  that 
the  claim  of  the  plaintififs  is  barred  by  the  statute  of  limitations,  and 
their  verdict  shall  be  for  the  defendant.® 

§  3499.     Same — Action  for  wrongfully  ponding  water  on  plaintiff's 
land 

Is  the  plaintiff's  action  barred  by  the  statute  of  limitations? 
Your    inquiry   would   be   this :     When   did   the   substantial    injury 

start,  if  the  lot  was  injured?    This  action  began  in ,  and  if 

this  injury  began  more  than  five  years  before  that,  it  makes 
no  difiference  who  resided  there,  the  plaintiff  or  some  one  else, 
and  this  injury  has  existed  for  that  length  of  time,  that  is,  if  the 

substantial  injury  to  this  property  began  prior  to ,  then  you 

would -answer  the  first  issue  "Yes/'  If  you  should  find  that  it  was 
commenced  after  that  time,  you  would  answer  "No" — that  it  was 
not  barred.^" 

§  3500.  Knowledge  of  cause  of  action — Action  for  damages  for 
violation  of  anti-trust  act 
When  you  have  gotten  that  far,  if  you  first  decide  the  case  on 
the  question  of  conspiracy  and  approach  the  question  of  damages, 
and  have  determined  that  the  petitioner  is  entitled  to  damages, 
then  there  is  another  question  of  fact  for  you  to  determine,  and 

that  relates  to  the  defense  of  prescription.    It  is  the  law  of 

that  acts,  such  as  these,  are  prescribed  in  one  year  after  they  oc- 
cur But  it  is  also  the  law  that  this  prescription  is  suspended,  has 
no  effect  or  operation,  during  such  period  as  the  party  injured' 
does  not  know  that  he  has  been  injured  and  is  unable  to  bring  a 
suit.  That  means,  gentlemen,  that  it  begins  to  run  from  the  mo- 
ment or  the  day  that  the  petitioner  knows  that  he  has  suffered  an 
actionable  injury.  That  does  not  mean  that  it  would  begin  to  run 
if  he  merely  knew  his  profits  were  falling  oft',  or  he  knew  they  were 

falling  oS  from  the  competition  of  the  Company;    but  it 

would  begin  to  run  if  he  knew  that  the  falling  off  or  damage  was 
caused  by  the  competition  to  effect,  and  in  pursuance  of,  an  illegal' 
combination  in  restraint  of  trade.  In  other  words,  from  the  mo- 
ment he  knew  he  could  bring  an  action  against  somebody  to  re- 
cover his  damages,  although  he  might,  not  have  known  who  the 
person  was,  or  he  might  not  have  known  how  he  was  going  to 
prove  his  action,  prescription  would  run,  and  after  the  lapse  of  one 
year  his  right  of  action  would  be  barred.  Therefore  it  is  a  ques- 
tion of  fact  for  you  to  determine,  in  connection  with  this  case, 

»  Southern  Ey.  Co.  v.  McMenamin,  i»  Stack  v.  Seaboard  Air  Line  Ry.. 

73  S.  E.  980,  113  Va.  121.  Co.,  51  S.  E.  1024,  139  N.  C.  366. 

iNST.TO  JUBIBS— 238 


§  3501  INSTRUCTIONS  TO  JURIES  3794 

whether  or  not  the  plaintiff  knew,  or  ought  to  have  known,  more 
than  a  year  before  this  petition  was  filed,  that  he  had  suffered  an 

actionable  injury.     The  petition  was  filed  on  ,  the  citation 

was  served  the  same  day  on  all  the  defendants,  and  the  allegation 
in  the  petition  is  that  he  did  not  know  of  this  combination  or  its 

operation    against    him    until    ,    which    is    within    one    year. 

So,  if  you  find  the  allegation  in  his  petition  is  correct,  and  is  not 
offset  by  the  evidence,  or  not  disproved  by  the  evidence,  you  will 
pay  no  further  attention  to  the  question  of  prescription." 

§  3501.     Same — Discovery  of  fraud 

Gentlemen  of  the  jury,  you  are  instructed  that  an  action  to  re- 
cover damages  arising  by  reason  of  fraudulent  conduct  of  the  de- 
fendant must  be  instituted  within from  the  perpetration  of 

the  fraud,  or  within  two  years  after  the  fraud  was  discovered  by 
the  plaintiff,  or  after  the  time  in  which  by  the  exercise  of  i"eason- 
abie  diligence  he  might  have  discovered -it.^* 

§  3502.     Same — Concealment  of  cause  of  action 

The  jury  are  instructed  that  if  the  evidence  shows  that  a  rela- 
tion of  trust  and  confidence  existed  between  the  claimant,  and  the 

said  B.,  and  that  B.,  as  claimant's  agent,  collected  from  the ^ 

Insurance  Company  the  full  amount  of  a  policy  in  said  company 

for  $ ,  held  by  claimant,  and  that  when  the  said  B.  accounted 

with  claimant  for  the  amount  collected  he  concealed  from  the 
knowledge   of   the   claimant   that   he   had   collected    said    sum   of 

$ ,  but,  on  the  contrary,  stated  tC'  claimant  that  said  company 

disputed  the  justness  of  his  claim,  and  refused  to  pay  the  same  in 
full,  and  that  he,  the  said  B.,  had  not  and  could  not  collect  from 
said  company  the  full  amount  of  said  policy,  and  could  only  collect, 
and  had  only  collected,  in  a  compromise  with  said  company,  the 

sum  of  $ — ,  and  then  and  there  advised  the  claimant- to  ratify 

and  approve  said  compromise,  and  accept  said  sUm  of  $ in 

full   of  claimant's   said  claim  for  $ ,   which   statements  the, 

claimant  relied  on,  believing  the  same  to  be  true ;  and  that  the 
claimant,  so  relying  on  said  statements,  and  believing  the  same 
to  be  true,  made  no  examination  to  discover  whether  said  state- 
ments were  true  or  false,  but  acted  upon  said  advice  and  state- 
ments, and  did  then  and  there  accept  said  stmi  of  $ in  full 

of  claimant's  said  claim  for  $ ,  then  you  are  instructed  that  said' 

B.  fraudulently  concealed  from  the  knowledge  of  the  claimant  the 
cause  of  action  which  existed  in  favor  of  claimant  against  said  B. 

n  American   Tobacco    Co.    v.    Peo-  12  Anderson  v.  Kennedy  (Okl.)  152 

pie's  Tobacco  Co.  (C.  C.  A.  La.)  20i       P.  123. 
Fed.  58,  122  C.  C.  A.   372. 
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to  recover  said  $ ,  and  the  statute  of  limitations,  did  not  com- 
mence running  against  said  cause  of  action  so  'concealed  as 
aforesaid  until  the  claimant  discovered,  or  might,  by  reasonable 
diligence  on  his  part,  have  discovered,  that  such  cause  of  action 
existed  in  his  favor. ^^ 

The  jury  are  instructed  that  if  the  evidence  shows  that  a  rela- 
tion of  trust  and  confidence  existed  between  the  claimant  and  the 

said  B.,  and  that  the  said  B.,  as  claimant's  agent,  went  to 

to  settle  claimant's  claim  for  a  loss  against  the  Insurance 

Company,  and  that  when  the  said  B.  returned  from he  re- 
ported to  claimant  that  said  insurance  company  disputed  the  just- 
ness of  claimant's  claim,  and  refused  to  pay  the  same  in  full,  and 
that  he,  the  said  B.,  had  been  able,  by  compromising  said  claim,  to 

collect  from  said  company  the  sum  of  $ in  full  of  claimant's 

claim  for  $ ,  but  could  not  collect  more;   and  then  and  there 

advised  claimant  to  accept  said  sum  of  $ in  full  of  his  said 

claim,  and  if  the  evidence  shows  that  the  claimant,  relying  on  said 
statements  and  representations,  and  believing  the  same  to  be  true, 
and  by  reason  thereof,  made  no  examination  to  discover  whether 
said  statements  were  true  or  false,  but  acted  upon  the  same  as  true, 
and  ratified  the  compromise  so  reported  by  the  said  B.  to  have 
been  by  him  effected,  and  there  and  then  accepted  said  sum  of 

$ • —  in  full  of  his  claim'  against  said  company  for  $ ,  and 

if  the  evidence  further  shows  that  the  said  B.,  either  before  or  after 
making  said  statements  and  representations,  collected  from  said 
company  on  said  claim  an  additional  sum  of  $ ,  and  con- 
cealed such  fact  from  the  knowledge  of  the  claimant,  then  you  are 
instructed  that  it  was  not  laches  for  the  claimant  to  rely  on  the 
representations  and  statements  of  the  said  B.,  and  accept  and  act 
upon  them  as  true,  and  make  no  examination  to  discover  whether 
they  were  true  or  false." 

§  3503.     Suspension  of  running  of  statute — Nonresidence 

§  3503(r).     Missouri 

You  are  instructed  that  plaintifif  is  a  single  and  unmarried  wo- 
man and  that  as  such  the  matter  of  residence  is  a  question  of  in- 
tention upon   her  part,  and   although   a   resident   of  may 

work  and  be  Employed  in or  any  other  state,  that  fact  alone 

does  not  destroy  the  residence  of  such  person  in  this  state.** 

§  3503(2).    Ohio 

The  jury  are  instructed  that  the  facts  in  the  case  show  that  the 
plaintiff  M.  is  the  only  one  of  the  plaintiffs,  who  was  within  the 

"Vigus  V.  O'Bannon,  8  N.  E.  778,  I'Lipperd  v.  Lipperd's  Estate,  163 

H8  111.  334.  -  S.  W.  934,  181  Mo.  App.  106. 

i<  Vigus  V.  O'Bannon,  8  N.  E.  778, 
118  111.  334, 
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protection  of  the  disability  statute ;  that,  at  the  tjme  the  cause  of 
action  accrued,  she  was  under  the  protection  of  two  disabilities — 
■one  of  infancy,  which  long  ago  terminated,  and  absence  from  the 
state.    It  is  a  conceded  fact  that  while  still  an  infant,  a  nonresident, 

and  absent  from  the  state,  and  after  the  death  of  said  ,  and 

after  said  will  was  probated,  she,  in  control  of  a  person  standing 
in  loco  parentis  to  her,  came  within  the  state  of  — ; for  the  pur- 
pose of  passing  through  it  to  acquire  a  new  residence  in  another 

state;    that  she  remained  in  this  state  the  period  of  days, 

and  then  went  from  it,  and  continued  absent  therefrom  contin-, 
uously  up  to  the  time  named  in  the  petition,  but  a  greater  period 

than  the  period  of  —  years.     The  court,  therefore,  directs  you, 

as  a  matter  of  law,  that  upon  her  coming  bodily  within  this  state, 
although  an  infant,  and  coming  involuntarily,  that  the  disability 
provided  in  the  statute  as  to  absence  from  the  state  was  taken 
away  from  her;  and,  a  greater  period  having  elapsed  from  the  be- 
ginning of  the  running  of  the  statute  than years,  that  she 

is  not  entitled  Under  the  law  to  maintain  this  action.  It  is  your 
■duty,  under  the  direction  of  the  court,  to  find  affirmatively  that  the 

will  is  the  will  of .    You  will  appoint  one  of  your  number 

foreman,  and  so  sign  the  verdict.'^® 

§  3504.     Same — Concurrence  of  absence  and  death 

The  court  further  instructs  the  jury  that,  if  they  believe  Trom 

the  evidence  that  said signed  the  note  sued  on  herein  as 

surety  and  not  as  principal,  they  should  find  for  the  defendant,  un- 
less they  shall  further  believe  from  the  evidence  that,  excluding 

such  time  as  said  ■■ —  was  absent  by  removal  from  the  state, 

if  he  was  absent  therefrom,  and  such  further  time  as  elapsed  be- 
tween his  death  and  the  appointment  of  the  administrator  of  said 
,  and  further  excluding  the months  immediately  fol- 
lowing the  appointment  of  said  administrator  in  which  an  action 
under  the  law  could  not  be  brought  against  said  administrator, 

the  time  remaining  between  the day  of ,  when  said 

note  became  due,  and ,  when  this  suit  was  filed,  did  not 

amount  to  as  much  as years,  in  which  event  the  jury  should 

find  for  plaintiff.^'? 

§  3505.    Same — Action  against  convict 

You  are  instructed  that  the  year  statute  of  limitations 

on  an  open  account  does  not  begin  to  run  until  the  accrual  of  the 
cause  of  action,  and  if  you  believe  from  the  evidence  in  this  case 

i«  Powell  V.  Koehler,  39  N.  E.  195,  "  Beavers'  Adm'r  v.  AshlocU,  160 

52  Ohio  St.  103,  26  L.  R.  A.  ■480,  49       S.  W.  785,  156  Ky.  98. 
Am.  St.  Eep.  705. 
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that  the  account  of  plaintiffs  now  sued  on  was  not  to  be  payable 
until  the  defendant  should  serve  his  time,  or  sentence,  in  the  peni- 
tentiary, then,  under  the  evidence  in  tfiis  case,  the  statute  would 
not  begin  to  run  until  the  date  he  secured  a  pardon  from  said  sen- 
tence and  the  plaintiff  would  have  three  years  from  the  date  of  said 
pardon  to  bring  this  action.^* 

The  court  instructs  the  jury  that  the  only  way  a  convict  sen- 
tenced to  the  penitentiary  can  be  served  is  by  serving  a  summons 
and  copy  of  the  complaint  upon  the  keeper  of  the  penitehtiary, 
which  must  be  delivered  to  the  convict  served,  and  if  you  find 
that  the  defendant  was  a  convict  and  escaped  from  the  peniten- 
tiary, thereby  preventing  a  copy  of  summons  and  complaint  being 
delivered  to  him  by  said  keeper,  then  this  would  be  such  an  im- 
proper act  of  his  own  as  would  prevent  the  statute  running  while 
he  was  at  large  and  unpardoned.** 

The  court  instructs  the  jury  that  if  you  believe  from  a  prepon- 
derance of  the  evidence  that  the  contract  between and  de- 
fendant was  that  the  debt  sued  on  was  not  to  become  due  until  the 
defendant  was  returned  from  the  penitentiary,  and  if  you  further 
find  that  defendant  escaped  and  was  not  released,  but  was  sub- 
sequently pardoned,  then  the  statute  would  not  begin  to  run  until 
said  pardon  was  granted.** 

§  3506.     Same — Efifect  of  insanity 

The  court  charges  the  jury  that,  if  the  jury  should  believe  from 
the  evidence  that,  at  the  time  of  the  purported  execution  of  the 
deed  offered  in  evidence  by  the  plaintiffs  as  having  been  made  by 

— ,  the  latter  was  then  insane^-that  is  to  say,  of  unsound 

mind  to  such  an  extent  or  degree  as  to  incapacitate  him  from 
knowing  and  understanding  the  ordinary  affairs  of  life  or  of  trans- 
acting any  business — and  if  he  continued  in  that  condition  until 
his  death,  then  the  possession  of  the  grantee  during  such  incapac- 
ity of could  not  be  adverse  to  ,  and  he  could  not 

claim  adversely  to  during  the  time  of  his  incapacity  by 

reason  of  his  mental  condition.** 

The  court  charges  the  jury  that  if  the  jury  should  believe  from 
the  evidence  that,  at  the  time  of  the  making  of  the  purported  deed 

•offered  in  evidence,  was  insane — that  is,  of  unsound  mind 

to  such  an  extent  as  not  to  know  and  comprehend  at  the  time  that 
he  was  signing  a  deed  conveying  his  house  and  lot — then  said 
•deed  would  be  absolutely  void;    and,  if  the  grantee,  ,  en- 

18  Reeder  y.  Cargill,  145  S.  W.  223,  2»  Reeder  v.  Cargill,  145  S.  W.  223, 

102  Ark.  518.  102  Ark.,  518. 

"Reeder  v.  Cargill,  145  S.  W.  223,  21  Fowler  v.  Prichard,  41  So.  667, 

102  Ark.  518.  148  Ala.  261. 
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tered  into  possession  of  the  land  under  that  deed,  he  could  not 
claim  the  benefits  of  the  sj:atute  of  limitations  or  of  adverse  pos- 
session under  that  deed  as  color  of  title  during  the  time  

may  have  continued  insane,  and  the  statute  of  limitations  or  ad- 
verse possession  would  not  begin  to  run  in  favor  of  the  grantee, 
,  or  of  his  heirs,  until  the  death  of .** 

§  3507.     New  promise 

You  are  instructed  that  if  you  find  from  the  evidence  in  this 

case  that  the  note  in  suit  was  executed  by  the  defendant  on , 

and  you  further  find  that  since  the  execution  of  said  note,  and 
within  the years  prior  to  the  bringing  of  this  suit,  the  de- 
fendant, in  writing,  acknowledged  indebtedness  due.  from  him  to 
the  plaintiff,  then  and  in  that  event  your  verdict  should  be  for  the 
full  amount  dite  upon  said  note,  after  allowing  the  credit  indorsed 
upon  the  back  thereof.** 

§  3508.     Same — Sufficiency  of  acknowledgment  of  debt  to  remove 

bar  of  statute 
§  3508(1).     Delaware 

The  court  instructs  the  jury  that  our  statute  of  limitations  pro-  , 
vides  that  no  action  of  this  character  shall  be  brought  after  the 
expiration  of  three  years  from  the  accruing  of  such  cause  of  ac- 
tion, subject,  however,  to  certain  exceptions  specified  in  the  stat- 
ute, to  which  we  need  not  now  refer.  If,  however,  the  debtor, 
within  three  years  next  before  the  bringing  of  the  action,  acknowl- 
edges the  debt  to  be  a  subsisting  demand  or  makes  any  recognition 
of  it  a.*  an  existing  debt,  this  will  be  sufficient  to  take  the  case  out 
of  the  statute  of  limitations.  The  naked  acknowledgment  of  a  sub- 
sisting demand  without  an  express  promise  to  pay  it  is  sufficient 
to  take  the  case  out  of  the  limitation  of  the  statute.    We  leave  it  to 

the  jury  to  say  whether  it  is  proved  in  this  case  that  the  said , 

in  his  lifetime,  made  an  acknowledgment  of  a  subsisting  demand 
against  him  for  that  part  of  the  work  and  labor  of  the  plaintiff 
which  he  alleges  to  have  been  performed  more  than  three  years 
before  the  commencement  of  the  action,  and  if  the  jury  so  find,  the 
bar  of  the  statute  as  to  that  part  of  the  claim  would  be  removed. 

But  if  no  such  acknowledgment  Was  made  by   the   said  , 

there  can  be  no  recovery  for  that  part  of  said  claim.** 

§  3508(2).    Illinois 

You  are  instructed  that  an  acknowledgment  within years 

of  the  debt,  that  would  remove  the  bar  of  the  statute  of  limitation, 

22  Fowler  v.  Prichard,  41  So.  667,  2*  Joseph  v.  Johnson,  82  A.  30    7 
148  Ala.  261.                                                 Pennewill,  468. 

23  Parks  V.  WooU.s,  56  N.  W.  442,  89 
Iowa,  743. 
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cannot  be  inferred  from  any  language  or  expressions  used  by 


which  are  equivocal,  vague,  or  indeterminate,  and  which  led  to  no 
certain  conclusion,  but  the  acknowledgment  and  promise  to  pay  the 
debt,  in  order  to  bar  the  statute,  must  arise  out  of  such  facts  as 
identify  the  debt  with  such  certainty  as  will  clearly  determine  its 
character, :  fix  the  amount  due,  and  show  a  present  unqualified 
willingness  and  intention  to  pay  it.*^ 
§  3508(3).     Pennsylvania 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant,  within years  after  the  debt  became  due,  acknowl- 
edged or  admitted  the  same,  and  within years  after  the  first 

acknowledgment  again  acknowledged  and  admitted  the  debt,  and 

that  the  two  acknowledgments  occurred  within years  of  each 

other,  and  the  last  acknowledgment  within years  before 

the  bringing  of  the  suit  in  this  case,  then  the  debt  sued  on  in  this 
case  was  never  barred,  and  the  verdict  must  be  for  the  plaintiffs 
for  the  full  amount  of  the  debt,  with  interest  to  date,  if  there  was 
no  uncertainty  about  the  debt  and  the  amount,  and  the  acknowledg- 
ment and  admission  were  clear,  distinct,  and  unequivocal,  and  con- 
sistent with  an  intention  or  promise  to  pay  it.^" 

§  3509.     Part  payment  as  removing  debt  from  bar  of  statute 

You  are  instructed  that,  if  you  find  that  there  was  no  understand- 
ing or  agreement  in  regard  to  the  credit  of  the  dollars, 

then  it  does  not  avail  as  a  payment  to  take  this  claim  out  of  the 
statute  of  limitations,  to  prevent  its  being  barred,  because  the 
parties  must  agree  upon  the  payment.  The  plaintiff  cannot,  by 
giving  credit  upon  an  account — upon  an  outlawed  bill,  or  a  bill  that 
may  be  outlawed — for  the  purpose  of  preventing  the  running  of 
the  statute,  make  a  credit,  of  his  own  volition,  on  that  account,  and 
save  the  running  of  the  statute.  He  cannot  do  it  unless  it  is  agreed 
between  the  parties  that  there  is  to  be  an  application  upon  the 
account;  and  that  is  a  question  for  you  to  determine,  whether  or 
not  it  was  understood  between  the  parties  that  such  a  credit  was  to 

be  made  to ,  and  that  it  was  to  be  credited  upon  that  account, 

and  properly  applied  upon  it.  If  it  was  so  understood  between 
them,  it  would  be  a  proper  application,  and  the  plaintiff  might 
maintain  this  action;  otherwise,  it  cannot — and  that  is  the  ques- 
tion for  you  to  determine.^' 

§  3510.     Same — Payment  by  another  than  debtor 

You  are  instructed  that  the  next  defense  set  up  is  the  statute  of 
limitations,  and,  if  there  has  been  no  payment  made  by  her  within 

2  5  Walker  v.  Alexander,  27  N.  E.  2  8  Detzel  v.  Schomaker,  11  A.  637. 

41,  136  111.  550.     This  is  substantially  2^  Bay  City  Iron  Co.  v.  Emery,  87 

accurate.  N.  W.  652,  128  Mich.  506. 
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years,  she  could  not  be  recovered  against.     It  would  be 


barred.    If  a  payment  has  been  made  within r-  years,  while  the 

original  note  would  be  barred,  a  recovery  could  be  had  upon  the 
ri'few  promise.  It  is  important  for  you  to  determine  who  made  the 
payment.  If  she  made  the  payment,  or  furnished  the  money,  al- 1 
though  the  old  debt  may  be  barred,  she  would'  be  liable  on  the 
new  promise.  If,  however,  a  payment  was  made  without  her 
knowledge,  and  she  did  not  afterwards  ratify  it  by  a  promise,  she 
would  not  be  liable  on  the  note.  If  upon  her  acquiescence,  or  if 
she  had  any  part  in  the  payment,  she  would  be  liable.** 

§  3511.     Burden,  of  proof  with  respect  to  issue  of  new  promise 

You  are  instructed  that  there  is  but  one  question  for  you  to  de- 
termine in  this  cause;  that  is,  did  the  defendant  in  this  cause, 
within years  prior  to ,  promise  positively  and  uncon- 
ditionally to  pay  the  note  sued  on  in  this  action?  As  to  this  issue 
the  burden  is  on  the  plaintiff,  and,  if  he  fails  to  make  out  said 
issue  by  a  preponderance  of  the  evidence,  then  you  should  find  for 
the  defendant.  If  the  plaintiff  so  establishes  this  issue  by  a  pre- 
ponderance of  the  evidence,  then  you  should  find  for  the  plaintiff. 
It  is  not  a  question  whether  the  note  was  originally  a  just  one,  or 
whether  it  has  been  paid  either  by  money  or  by  other  transactions 
between  the  parties.  The  law  presumes  that  it  is  paid,  unless  there 
is  a  new  promise  to  payj  of  the  character  set  forth  in  the  preceding 
instruction.'^' 

28  Jacobs  V.  Gilreath,  22  S.  B.  757,  2 »  Sears   v.    Hicklin,    33  P.   137,  3 

45S.  C.  46.  Colo.  App.  331. 
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CHAPTER  CXCII 

LIS  PENDENS 

§  3512.    Effect  of  filing  lis   pendens   as   against  purchaser-:-Condemnatlon 
proceedings. 

-§  3512.     Effect  of  filing  lis  pendens  as  against  purchaser — Condem- 
nation proceedings 

You  are  instructed  that,  if  the  petitioner  commenced  a  suit  to 

appropriate  a  right  of  way  across  the ,  donation  land  claim, 

and  filed  its  lis  pendens  thereof  in  the  auditor's  office  in  ^ — , 

and  subsequent  thereto  claimants  obtained  an  option  or  agreement 
to  purchase  a  part  of  said  donation  land  claim,  through  which  said 
proposed  road  extends  and  subsequent  thereto  said  case  came  on 
to  be  heard  and  the  damages  were  assessed  and  paid  and  the  right 
•of  way  appropriated  by  the  petitioner,  then  the  petitioner  is  the 
owner  of  said  right  of  way  and  claimants'  said  right  to  purchase 
is  subsequent  and  subordinate  thereto.^ 

1  Portland  &  Seattle  Ry.  Co.  v.  Ladd,  91  P.  573,  47  Wash.  88. 
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CHAPTER  CXCIII 

LIVERY  STABLE  KEEPERS 

§  3513.    Care  required  in  keeping  horse — Duty  to  furnish  medical  aid. 
S514.     Same — Injuries  to  horses  by  fire. 

3515.  Liability  to  customer  for  injuries  caused  by  horse  becoming  fright- 

ened. 

3516.  Right  to  recover  from  hirer  of  horse  for  injuries  thereto. 

3516(1).  Delaware. 
3516(2).  Massachusetts. 
3516(3).  Texas. 

3517.  Duty  of  customer  not  to  overdrive. 

3518.  Liability  of  customer  under  contract  not  specifying  time  of  use  of 

horse  or  distance  to  be  driven. 
3518(1).  Delaware. 
3518(2).  Massachusetts. 

3519.  Liability  for  injuries  occurring  while  driving  horse  beyond  itinerary 

specified  in  contract  of  hiring. 
3519(1).  Delaware. 
3519(2).  Massachusetts. 

3520.  Presumptions  and  burden  of  proof. 

3521.  Sufficiency  of  evidence  of  overdriving.  ■ 

§  3513.     Care  required  in  keeping  horse — Duty  to  furnish  medical 
aid 

You  are  instructed  tliat  if  you  find  that  the  defendants'  failure, 
if  any,  to  employ  a  veterinary  surgeon  to  treat  the  wound  of  said 
horse  within  a  reasonable  time  after  they  learned  of  said  injury, 
and  their  conduct'  in  attempting  "to  themselves  treat  the  wound 
was  negligence  and  was  the  natural  and  probable  cause  of  said 
horse  contracting  the  disease  known  as  lockjaw,  and  that  its  death 
was  the  natural  and  probable  consequence  of  said  disease,  then 
you  should  find  for  plaintiff.  In  this  connection,  you  are  further 
instructed  that  it  was  the  duty  of  the  defendants,  as  caretakers  of 
this  horse,  to  see  that  the  wound  on  the  horse  was  properly  treated, 
and  that  if  defendants  were  unwilling  to  render  such  medical  aid, 
it  was  their  duty  to  notify  plaintiff  accordingly,  and  a  failure  to  per- 
form this  duty  would  be  negligence.^ 

You  are  instructed  that  it  was  the  duty  of  defendants  to  use  ordi- 
nary care  and  prudence  in  taking  care  of  the  horse  of  plaintiff  while 
in  their  custody,  at  their  stable,  and  also  to  render  proper  medical 
aid  to  said  horse  after  it  was  injured,  adopting  such  means  and 
using  such  methods  in  so  taking  care  of  the  horse  as  are  least 
likely  to  cause  damage.  In  this  connection  you  are  further  instruct- 
ed that  by  the  term  "ordinary  care,"  as  used  in  this  charge  is  meant 

1  Attaway  v.  Schmidt  &  Madigan  Grocery  Co.,  (Tex.  Civ.  App. )  188  S. 
W.  1010. 
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that  degree  of  care,  skill,  and  diligence  which  an  ordinarily  prudent 
person  would  use  in  the  transaction  of  his  own  business  under  like 
or  similar  circumstances.* 

§  3514.     Same — Injuries  to  horses  by  fire 

You  are  instructed  that  the  defendant  in  this  case  could  not  be 
held  Hable  unless  the  loss  of  the  horses  was  caused  by  the  failure 
of  the  defendant  company  to  exercise  the  ordinary  care  which  I 
.  have  said  the  law  requires  it  to  exercise,  and  if  you  should  find  from 
the  evidence  that  the  horses  in  this  case  were  destroyed  in  conse- 
quence of  fire  which  was  not  started  by  the  defendant  through  any 
act  of  negligence  on  its  part,  or  through  any  act  of  negligence  on 
the  part  of  any  of  the  servants  of  the  defendant  intrusted  with 
the  care  of  this  stable — I  say,  if  you  should  find  the  horses  were 
destroyed  by  a  fire  for  the  starting  of  which  the  defendant  was 
not  responsible,  then  the  plaintiff  cannot  recover,  unless  you  are 
satisfied  by  the  evidence  that  by  the  exercise  of  ordinary  care  on 
the  part  of  the  defendant  company  the  horses  would  have  been 
saved,  notwithstanding  the  fire.^ 

§  3515.  Liability  to  customer  for  injuries  caused  by  horse  becom- 
ing frightened 
The  court  instructs  the  jury  that  if  they  find  that  the  horse  was 
easily  frightened  by  proximity  to  automobiles,  and  the  plaintiffs 
had  knowledge  of  this  fact,  and  that  the  plaintiffs  drove  on  a  road 
not  contemplated  in  the  hiring,  and  which  was  more  traveled  by 
automobiles  than  was  contemplated,  and  if  the  jury  further  find 
that  the  plaintiffs,  by  driving  on  such  road,  not  contemplated  in 
the  contract  of  hiring,  came  in  proximity  to  an  automobile,  and  that 
such  proximity  so  brought  about  contributed  to  the  accident,  then 
the  verdict  should  be  for  the  defendants.* 

§  3516.     Right  to  recover  from  hirer  of  horse  for  injuries  thereto 

§  3516(1).    Delaware 

You  are  instructed  that  one  who  hires  a  horse  from  another  owes 
a  duty  to  the  owner,  without  a  special  contract  to  that  end,  to  use 
and  treat  the  horse  with  such  care  and  conside'ration  as  a  reason- 
ably prudent  man  would  use  and  treat  his  own  horse  under  like 
circumstances,  regard  being  given  to  the  known  or  apparent  con- 
dition of  the  animal,  the  character  of  the  weather  and  the  condition 
of  the  roads,  and  the  distance  traveled  and  to  be  traveled.  The 
maximum  of  care  in  the  use  and  treatment  of  a  hired  horse  is  not 

2  Attaway  v    Schmidt  &   MacTigan  s  Weaver  v.  Montana  Stables,.  80  P. 

Grocery  Co.  (Tex.  Civ.    App.)  188  S.       154,  46  Wash.  65 
W.  1010,  *  Demiug  v.  Johnson,  69  A.  347,  80 

'  Conn.  553, 
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demanded  of  one  hiring  a  horse,  as  the  law  requires  a  man  to  take 
only  such  care,  and  just  such  care,  of  a  thing  hired,  as  he  would 
take  of  a  thing  he  owned,  there  being  upon  him  the  legal  duty 
simply  to  treat  and  use  it  in  such  manner,  as  a  man  of  ordinary 
prudence  and  discretion  would  treat  and  use  his  own  property, 
if  in  this  case  it  appears  by  the  evidence,  that  the  driver  of  the 
mare,  who  is  admitted  to  be  the  defendant's  agent  and  vs^hose  acts- 
therefore  become  the  acts  of  the  defendant  himself,  abused,  mis- 
used or  neglected  the  mare  in  all  or  in  any  one  of  the  several  ways 
alleged,  whereby  and  by  reason  whereof,  the  mare  suffered  the  in- 
juries from  which  she  died,  whether  such  injuries  resulted  while 
she  was  traveling  a  distance  agreed  upon  or  while  traveling  a  dis- 
tance greater  than  that  agreed  upon,  your  verdict  should  be  for  the 
plaintiff.^ 

§  3516(2).     Massachusetts 

You  are  instructed  that,  after  the  horse  went  into  the  possession 
of  the  defendant,  he  was  bound  to  take  ordinary  care,  or  such  care 
of  hijn  as  a  prudent  man  takes  of  his  own  horse  under  the  same 
circumstances.* 

§  3516(3).    Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  that,  at 
the  time  plaintiff  hired  the  said  horse  to  defendant,  plaintiff  knew 
that  said  horse  had  previously  run  away,  was  shyful  and  vicious 
and  would  jump  when  driven,  and  not  gentle,  and  said  facts  were 
unknown  to  defendant,  andyou  further  believe  from  the  evidence 
that  said  horse  did  shy  and  jump  and  run  away,  without  any 
fault  or  negligence  on  the  part  of  the  defendant,  then  you  will' 
return  a  verdict  in  favor  of  the  defendant.' 

§  3517.     Duty  of  customer  not  to  overdrive 

You  are  instructed  that  it  is  the  duty  of  the  defendants'  employ^ 
in  driving  the  plaintiff's  team  to  exercise  such  care  and  watchful- 
ness for  them  and  their  condition  as  a  man  of  ordinary  prudence- 
would  exercise  while  driving  them,  and  if  such  employe  failed  to  ex- 
ercise such  watchflil  care  over  the  horses,  and  in  fact  did  not  no- 
tice their  condition,  and  that  they  were  becoming  exhausted,  whem 
he  might  have  observed  that  fact  by  the  exercise  of  such  care,  and 
continued  to  drive  them  until  they  were  exhausted,  such  lack  of 
oversight  and  watchfulness  was  negligence,  and  defendants  are  re- 
sponsible for  it,  and  the  injury  shown  by  the  evidence  to  have  re- 
sulted therefrom.* 

5  Conaway  t.  Dukes,  90  A.  413,  5  '  Johnson  v.  Hyltin,  133  S.  W.  293. 

Boyce,  74.  s  Wiseearver  v.  Long  &  Oamp,  94 

«  Edwards  v.  Carr,  13  Gray,  234.  N.  W.  467,  120  Iowa,  59. 


3805  LIVEEY   STABLE   KEEPERS  §  3519(1) 

§  35I8i     Liability  of  customer  under  contract  not  specifying  time 

of  use  of  horse  or  distance  to  be  driven 
S  35l8(f)^    Delaware 

You  are  instructed  that,  on  the  other  hand,  one  who  hires  to  an- 
other a  horse  to  travel  a  given  distance,'  or  to  make  a  trip  with  a 
general  destination,  without  the  precise  distance  being  known,  is 
presumed  to  know  the  condition  of  the  horse  to  travel  and  with- 
stand the  fatigue  of  such  a  trip,  and  he  assumes  the  risk  of  injury 
to  and  loss  of  his  horse  from  natural  and  normal  causes  occurring 
or  arising  during  the  time  the  distance  is  being  traveled;  and  if 
injury  to  his  horse  occurs  from  such  causes,  and  not  from  abuse, 
misuse  or  neglect  by  the  one  who  drives  the  horse,  the  owner  can- 
not recover  his  loss,  in  an  action  at  law,  from  the  one  to  whom  the 
horse  is  hired.  Therefore,  in  this  case,  if  the  mare  died  from  any 
ailment,  or  because  of  any  treatment  for  any  ailment,  or  from  any 
cause  other  than  from  an  ailment,  or  a  cause  arising  from  the 
alleged  neglect  and  misuse  of  her  by  the  defendant's  agent,  the 
plaintiff  cannot  recover,  and  your  verdict  should  be  for  the  de- 
fendant.* 

i  3518(2).    Massachusetts 

You  are  instructed  that,  if  the  plaintiff  and  the  defendant  made 
a  contract  by  which  the  defendant  hired  the  plaintiff's  horse  and 
carriage  for  use  in  driving  for  pleasure  for  a  time  and  distance  not 
fixed  or  agreed  upon  by  them,  the  defendant  rightfully  drove  the 
horse  to  L.  and  thence  to  P.,  and  was  responsible  to  the  plaintiff 
for  any  injury  to  such  horse  or  carriage,  which  was  caused  by  the 
defendant's  want  of  ordinary  care  and  skill  in  driving  or  managing 
such  horse  and  carriage  in  P.  to  be  determined  in  view  of  the  fact 
known  by  the  plaintiffs,  and  presumed  to  have  been  considered  by 
them  in  letting  the  horse,  that  the  defendant  was  a  one  armed 
man,  but  was  not  responsible  for  any  injury  to  such  horse  and 
carriage  caused  by  the  insufficiency  of  the  plaintiff's  harness  for 
driving  or  tying  the  horse,  or  by  reason  of  any  disease,  or  physical 
infirmity,  or  want  of  docility  of  the  horse,  or  by  any  peculiar  habits 
or  dispositions  of  the  horse  when  tied,  unless  the  defendant  was 
notified  of  such  peculiar  habits  and  dispositions." 

§  3519.     Liability  for  injuries  occurring  while  driving  horse  be- 
yond itinerary  specified  in  contract  of  hiring 

§  3519(1).    Delaware 

With  regard  to  the  controversy  between  the  parties  to  this  ac- 
tion respecting  the  distance  for  which  the  mare  was  hired  to  travel, 

»Conaway  v.  Dukes,  90  A.  413,  5  lo  Perham  v.  Coney,  117  Mass.  102, 

Boyce,  74. 
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we  say  to  you,  that  if  you  find  that  the  defendant  contracted  with 
the  plaintiff  to  hire  the  mare  for  a  trip  limited  from  G.  to  S.,  and  in 
fact  the  defendant's  agent  drove  the  mare  a  further  distance,  and 
if  you  also  find  that  the  extra  driving  of  the  mare  for  the  extra 
distance  was  the  cause  of  the  alleged  injury  to  and  subsequent 
death  of  the  mare,  your  verdict  should  be  for  the  plaintiff .^^ 

§  3519(2).    Massachusetts 

You  are  instructed  that  if  the  plaintiffs  and  defendant  made  a 
contract,  by  which  the  defendant  hired  the  plaintiffs'  horse  and 
carriage  for  use  in  driving  to  and  from  L.  only,  and  in  violation  of 
that  contract  the  defendant  drove  the  plaintiffs'  horse  and  Carriage 
to  L,.  and  from  thence  several  miles  to  P.,  he  became  thereby  re- 
sponsible to  the  plaintiff  for  any  injury  to  such  horse  and  buggy  in 
P.,  or  while  driving  from  L.  to  P.  Whether  or  not  such  injury  was 
caused  by  any  want  of  ordinary  care  or  skill  of  the  defendant  in 
driving  the  horse  and  carriage  from  L.  to  P.,  or  in  tying  or  manag- 
ing the  horse  and  tarriage  in  P.,  or  by  any  insufficiency  of  the 
harness  of  said  horse,  or  any  physical  infirmity,  or  want  of  docility 
of  the  horse,  would  be  immaterial,  as  the  defendant's  use  of  the 
horse  and  carriage,  in  driving  beyond  L.  in  violation  of  his  contract, 
was  a  conversion  of  such  horse  and  carriage,  in  the  nature  of  an 
original  unlawful  taking  of  such  horse  and  carriage,  at  the  time 
of  the  defendant's  leaving  L.,  and  such  conversion  caused  the  de- 
fendant to  be  liable  in  damages  to  the  plaintiff  therefor,  equal  to  the 
difference  between  the  value  of  such  horse  and  carriage  at  the  time 
it  was  taken  by  the  defendant  from  L.,  and  the  value  of  the  same 
when  restored  by  the  defendant  to  the  plaintiff.  Accepting  pay 
for  the  use  of  the  horse  under  such  a  contract  was  a  waiver  of  the 
conversion.^* 

§  3520.     Presumptions  and  burden  of  proof 

You  are  instructed  that  negligence  is  never  presumed,  it  must 
always  be  proved ;  and  when  it  be  the  basis  of  recovery,  it  must  be 
proved  by  the  one  seeking  to  recover  therefor.  If  in  this  case  you 
find  that  the  plaintiff  lost  his  mare  through  the  negligence  of  any 
one,  the  plaintiff  can  recover  only  when  he  proves  to  you  by  a 
preponderance  of  the  evidence,  that  such  negligence  was  the  neg- 
ligence of  the  defendant,  through  his  agent,  and  that  such  negli- 
gence was  the  proximate  cause  of  the  death  of  the  mare,  without 
negligence  on  the  part  of  the  plaintiff  or  pf  his  agent,  entering  into 
or  contributing  to  it.^^ 

iiConaway  v.  Dukes,  90  A.  413,  5  is  Conaway  v.  Dukes  (Del.)  90  A. 

Boyce,  74.  •  413,  5  Boyce,  74. 

12  Perham  v.  Coney,  117  Mass.  102. 
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§  3521.     Sufficiency  of  evidence  of  overdriving 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
plaintiff's  horses,  which  were  hired  to  the  defendants,  were  injured 
while  in  the  possession  of  the  defendants  by  the  lack  of  such  care  as 
an  ordinarily  prudent  man  would  give  under  like  circumstances, 
.then  the  defendants  are  liable  for  the  injuries  so  done  to  said  horses, 
though  the  evidence  may  not  have  shown  to  you  when  or  where 
the  overdriving  or  other  -yyar^t  of  care  took  place.  It  is  sufficient  if 
the  evidence  shows  that  the  horses,  were  actually  injured  by  the 
lack  of  proper  care  in  the  management  and  driving,  if  such  lack  of 
care  is  shown  by  their  condition  when  returned  by  the  defendants, 
though  the  proofs  may  not  point  out  the  exact  spot  at  which,  or 
the  time  when,  the  horses  suffered  by  such  mismanagement  or 
want  of  care.^* 

14  Wisecarver  v.  Long  &  Camp,  94  N.  W.  467,  120  Iowa,  59. 
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Hight  to  use  stream  for  floating  logs,  see  post,  §  5205. 

§  3522.     Contracts  for  sale  of  standing  timber — Construction  of 
contract 

The  court  instructs  the  jury  that  its  duty  is  to  determine  all  ques- 
tions of  fact,  but  that  it  is  the  exclusive  duty  of  the  court  to  con- 
strue the  legal  effect  of  instruments  in  writing ;  and  that  the  court 
construes  the  deed  offered  in  evidence  in  this  case  and  made  by  and 
between  the  plaintiff  and  defendant,  as  follows :  (a)  That  said  in- 
strument is  a  conditional  sale  of  such  standing  timber  on  the  tract 
of  land  described  in  said  instrument  as  is  cut  and  removed  before 

the  expiration  of  years  from  the  date  of  said  instrument. 

(b)  That  the  foregoing  section  of  this  instruction  is  subject  to  the 
qualification  as  to  whether  or  not  the  defendant  obtained  an  exten- 
sion beyond  the  period  aforesaid  in  said  instrument.^ 

§  3523.     Same — Duty  of  purchaser  to  remove  timber  within  rea- 
sonable time 

The  court  instructs  you  that  the  evidence  in  this  case  shows  that 
,  on  the day  of ,  conveyed  by  his  timber  deed, 

1  Blackstone  Mfg.  Co.  v.  Allen,  85  S.  E.  568, 117  Va.  452. 
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all  the  pine  timber  over  inches  in  diameter  on  the  lands 

described  in  this  controversy,  and  all  the  pine  and  oak  timber  of 

the  northwest  fractional  quarter  of  section  ,  in  township 

south  of  range west,  to  the Lumber  Company, 

defendant  in  this  suit;  and  the  court  instructs  you  that  by  deed 
of  conveyance,  the  timber  described  in  the  said  deed  became  the 
property  of  the  said  lumber  company  with  the  right  to  ertter  upon 
said  lands  and  to  cut  and  remove  the  said  timber  described  in  said 

deed.  Unless  the  defendant, Lumber  Company,  has  forfeited 

its  rigjit  to  said  timber  by  a  failure  to  comply  with  the  terms  of 
the  timber  deed,  and  the  court  instructs  you  that  whil,e  it  was  the 
duty  of  the  defendant  to  cut  and  remove  the  timber  from  the  land 
in  question  as  expeditiously  as  possible,  yet,  in  arriving  at  what  is 
an  expeditious  removal,  you  must  take  into  consideration  the  dis- 
tance this  timber  was  from  the  mill  plant  of  defendant,  the  facilities 
which  the  company  had  at  the  date  of  the  deed,  with  which  to  re- 
move the  timber,  the  method  of  removal  in  contemplation  of  the 
parties  at  that  time,  and  the  amount  of  timber  the  company  had 
to  cut  before  it  should  reach  this  timber,  and  all  other  circumstances 
favoring,  and  all  other  obstacles  opposing  the  removal,  and  if  you 
believe  from  the  evidence  in  this  case  that  the  defendant  was  pro- 
ceeding with  reasonable  dispatch  to  cut  and  remove  the  timber, 
according  to  reasonable  and  customary  methods,  taking  into  con- 
sideration all  the  circumstances  in  the  case,  then  it  was  proceeding 
as  expeditiously  as  possible,  and  your  verdict  will  be  for  the  de- 
fendant.^ 
You   are   instructed   that  under  the   timber   deed  executed  by 

to  the  defendant  on  the  day  of  ,  and  under 

which  the  defendant  company  claims  title  to  the  timber  in  ques- 
tion, the  defendant  was  not  allowed  a  period  of years,  or  any 

other  definite  length  of  period  of  time  in  which  to  cut  and  remove 
the  timber  in  controversy  from  the  land  on  which  it  was  situated, 
but  that  it  was  its  duty  to  begin  to  cut  and  remove  the  timber  from 
the  land  as  expeditiously  as  possible,  after  the  contract  was  made, 
and  that  it  should  continue  to  cut  and  remove  the  same  as  expedi- 
tiously as  possible  from  that  date  until  it  was  all  cut  and  removed. 
In  order  to  determine  whether  or  not  the  defendant  thus  proceeded 
in  cutting  and  removing  said  timber  from  the  land,  it  will  be  your 
duty  to  take  into  consideration  the  location  of  the  land,  its  accessi- 
bility, the  character  and  quantity  of  timber  thereon,  the  facilities 
which  were  reasonably  obtainable  by  the  defendant  for  the  cutting 
and  removing  qi  the  timber,  and  all  other  conditions  and  circum- 

2  Rowland  v.  Arkansas  Lumber  Co.,  186  S.  W.  821,  124  Ark.  180. 
Inst.to  Juries— 239 
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Stances  as  detailed  by  the  evidence,  which  might  affect  the  cutting 
and  removing  of  said  timber.^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  the  defendant,  by  beginning  to  cut  and  remove  the  tim- 
ber expeditiously  after  the  contract  was  made  on  the  day ' 

of  — ■ ,  acting  with  reasonable  dispatch  under  all  the  circum- 
stances,'and  by  continuing  to  cut  and  remove  the  same  as  expedi- 
tiously as  possible  from  that  date  until  it  was  all  cut  and  removed, 
could  have  cut  and  removed  all  of  the  timber  prior  to  the  time  same 
was  cut,  then  you  are  told  that  the  defendant  forffiited  its  right  to 
the  timber,  and  that  plaintiffs  are  entitled  to  recover  cd  the  defend- 
ant the  reasonable  cash  market  value  of  said  timber  cut  in  the  latter 

part  of  — ^ ,  together  with  interest  thereon  at  -. per  cent. 

per  annum  from  said  date.* 

§  3524.     Saane — Necessity   that   purchaser  remove  timber  withift 
specified  period 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  there  was  any  standing  timber,  remaining  on  the  tract 

of  land  in  question  at  the  expiration  of  the —  years  period 

mentioned,  and  the  extension  period  had  hot  been  acquired,  such 

standing  timber  was  on  the day  of  ,  and  thereafter, 

the  property  of  the  plaintiff.® 

The  court  instructs  the  jury  that  such  timber  as  was  cut  down 
and  either  lying  in  place  or  hauled  to  the  mill  on  the  same  prem- 
ises, but  remained  in  the  form  of  logs,  prior  to ,  was  and  re- 
mained the  property  of  the  plaintiff.* 

.The  court  instructs  the  jury  that  ias  to  such  timber  as  was  cut 

after' ,  it  is  immaterial  whether  it  was  hauled  to  the  mill, 

whether  it  was  sawed  into  lumber,  or  whether  it  was  removed  from 
the  premises;  for  in  either  event  the  court  instructs  the  jury  that 
said  timber  was  and  remained  the  property  of  the  plaintiff.' 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant to  have  cut  and  removed  the  timber  from  the  premises  described 
in  the  deed  here  in  question,  before  acquiring  absolute  title  there- 
to ;  and  if  the  jury  believe  from  the  evidence  in  this  case  that  the 
defendant  cut  down,  saweid,  or  manufactured  timber  into  lumber, 

which  lumber,  although  cut  prior  to ,  remained  on  the  premises 

on ,  then  in  that  event  the  defendant  acquired  no  absolute  title 

to  such  lumber,  but  that  the  same  was  the  property  of  the  plaintiff.* 

;     3  Kowland  v.  Arkansas  Lumber  Co.,  «  Blackstone  JItL'.  Co.  v    Allen    85 

186  S.  W.  821,  124  Ark.  180.     ,  S.  E.  568,  117  \a.  452. 

*  Rowland  v.  Arkansas  Lumber  Co.,  ?  Blac•ksto^e  'Utk.   Co.  v.  Allen    85 

186  S.  W.  821,  12-4  Ark.  180.    ,  S.  E.  568,  117  Va   452 

s  Blackstone  Mfg.  Co.  v.  Allen;  So  s  Blackstone  Mfg.  Co.  v.  AUen.  8o 

S.  E.  568,  117  Va.  452.  S.  B.  568,  117  Va.  452. 
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The  court  instructs  the  jury  that  if  they  find  from  the  evidence: 
in  this  case  that  any  timber  was  standing  on  the  said  premises  on 

or  after ,  as  hereinbefore  instructed  the  said  standing  timber 

was  and  remained  the  property  of  the  plaintiff,  and  that  the  cut- 
ting, hauling,  manufacturing,  or  sawing  of  such  timber  will  not  af- 
fect the  ownership  of  said  timber,  and  will  not  put  title  thereto  into, 
the  defendant.* 

§  3525.     Same — Effect  of  cutting  timber  within  specified  period 

The  court  instructs  the  jury  that  under  its  construction  of  the 
deed  in  question  it  construes,  and  so  determines,  that  the  defend- 
ant acquired  title  to  only  such,  timber  as  was  cut  and  removed  from 

the  premises  prior  to ;  that  the  conditions  "cut  and  removed" 

are  imperative,  and  that  manufacturing  or  sawing  the  said  timber 

into  lumber  "fore"  ,  will  not  comply  with,  and  cannot  be 

substituted  for,  the  condition  of  removal  foUnd  in  said  deed,  if  the 
jury  Relieve  from  the  evidence  that  said  sawed  lumber  remained 
Upon  the  premises  until  after }" 

§  3526.     Same^ — Conditions   precedent   to  obtaining   extension   of 
time  for  removal 

The  court  instructs  the  jury  that  it  construes  the  said  instrument 
with  respect  to  the  extension,  to  be  in  the'  nature  of  a  condition 
precedent,  and  that  it  was  the  duty  of  the  defendant  in  order  to  avail 
itself  of  the  said  extension  period,  or  any  part  thereof,  to  have  ten- 
dered to  the  plaintiff  the  yearly  interest  provided  for  in  said  instru- 
ment, on  or  before  the day  of }^ 

The  court  instructs  the  jury  that  the  plaintiff  in  this  case  may^ 
if  he  so  wishes,  waive  the  payment  of  said  yearly  interest,  both 
as  to  time  and  amount,  but  that  said  waiver  must  be  established 
by  the  evidence  in  this  case,  and  the  only  evidence  submitted  in 
this  case  with  respect  thereto  upon  which  the  court  must  pass  con- 
sists of  certain,  written  letters  which  passed  between  the  plaintiff 
and  the  defendant,  and  the  court  construes  those  letters  as  insuffi- 
cient to  establish  a  waiver  either  o^  the  time  of  the  payment  of 
said  yearly  interest  or  of  the  amount  thereof.^^ 

§  3527.     Same — Damages  for  taking  away  timber  to  which  pur- 
chaser not  entitled 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence, that  there  was  any  manufactured  lumber  lying  upon  the 
premises  in  question  on  ,  and  if  any  timber  was  sawed  or 

"Blackstone  Mfg.  Co.  v.  Allen,  85  ■    "  Blackstome  Mfg.  Co.  v.  Allen, '.S.j 

S.  E.  .568,  117  Va.  452.  S.  E.  .568,  117  Va.  452. 

"  Blackstone  llfg.  Co.  v.  Allen,  85  '    i-  Blackstone  Mfg.  Co.  v.  Allen,  85 

S.  B.  568,  117  Va.  452.      .  -  S.  E.  568,  117  Va.  452.. 
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manufactured  thereafter,  the  jury  are  reminded  of  instructions  Nos. 
, ,  ,  and ,  to  the  effect  that  the  said  lum- 
ber was  and  remained  the  property  of  the  plaintiff;  and  if  the  jury 
find  from  the  evidence  that  the  sawed  lumber  was  taken  and  car- 
ried away  by  the  defendant,  its  agents  or  erpployes,  they,  the  jury, 
are  instructed  that  the  measure  of  damages  in  the  event  of  such 
taking  and  carrying  away  shall  be  the  value  at  the  time  of  the  said 
taking  and, carrying  away.''* 

The  court  instructs  the  jury  that  there  is  a  count  in  the  declara- 
tion of  the  plaintiff  alleging  damage  to  the  realty  Caused  by  the 

cutting  and  hauling  of  the  timber  uncut  on ;   that  the  only 

evidence  in  the  record  concerning  the  amount  of  this  damage  is 

that  it  was  $ or  $ ■. — ,  and  this  evidence  is  undisputed; 

and  if  the  jury  believe  from  the  evidence  that  this  statement  is  true 
they  shall  find  for  the  plaintiff  on  this  count." 

§  3528.     Contract  to  sell  trees  of  certain  dimensions  on  certain  lands 
— What  trees  within  contract 

The. court  instructs  the  jury  that,  in  determining  the inch 

diameter  referred  to  iil  the  cotitract  between  the  parties  to  this  suit, 
the  defendants  had  a  right  and  were  entitled  to  all  trees  measiiring 

— ; inches,  wood  measurement,  at  the  longest  point  of  diameter 

through  the  tree, inches  above  the  general  level  of  the  land, 

and  to  no  other  trees.'^® 

§  3529.     Same — Liability  of  purchaser  for  errors  in  cutting 

The  court  instructs  the  jury  that  under  the  terms, of  the  contract 
in  issue  the  defendants,  in  cutting,  had  a  right  to  honestly  and  fairly 
approximate  the  size  of  the  tree,  and  that  they  are  not  responsible 
for  reasonable  slight  errors  or  mistakes,  if  they  have  cut  the;  timber 
in  a  manner  consistent  with  what  men  of  ordinary  prudence  would 
have  honestly  done.^* 

§  3530.     Same — Measure  of  damages  for  wrongful  cutting  by  pur- 
chaser 

The  court  instructs  the  jury  that,  if  the  trees  cut  were  not  mer- 
chantable timber,  the  measure  of  damages  is  the  difference  between 
the  value  of  the  plaintiff's  premises  before  the  injury  happened  and 
the  value  immediately  after  the  injury,  taking  into  account  only  the 
damages  which  have  resulted  from  the  defendant's  acts,  or,  if  the 
jury  believe  that  the  timber  cut  was  mercliantable  timber,  and  you 
further  believe  that  the  defendants   cut   such  merchantable  timber 

la  Blackstone  Mfg.  Co.  v.  Allen,  85  is  Craddock  Lumber  Co.  v.  Jenkins, 

S.  B.  568,  117  Va.  452.  97  S.  E.  817,  124  Va.  167. 

1*  Bla,ckstone  Mfg.  Co.  v.  Allen,  85  'o  Craddock  Lumber  Co.  v.  Jenklna, 

S.  E.  568, 117  Va.  452.  "  97  S.  E.  817,  124  Va.  167. 
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under  the  size  specified  in  the  contract  between  the  parties,  then  the 
measure  of  damages  would  be  the  market  value  of  the  timber  so  cut.^' 

§  3531.     Same — Sufficiency  of  proof  of  damages  from  breach  by 
purchaser 

The  court  instructs  the  jury  that,  in  order  to  find  a  verdict  against 
the  defendants,  the  jury  must  be  satisfied  from  affirmative  proof 
that  the  plaintiff  has  been  daimaged,  and  proof  of  the  amount  and 
extent  of  such  damage  must  be  sufficiently  clear  and  convincing 
as  to  enable  the  jury  to  reach  a  conclusion  from  the  facts  proved. 
If  the  jury  should  believe  that  the  plaintiff  has  been  damaged  to 
some  extent,  yet,  if  the  jury  should  further  believe  that  the  facts 
proved  are  not  sufficiently  certain  upon  which  to  found  an  intelli- 
gent verdict,  they  should  find  for  the  defendants.  The  jury,  in  ar- 
riving at  a  verdict,  cannot  resort  to  guesswork  and  conjecture,  nor 
are  they  justified  in  asserting  their  own  estimates  or  j-udgment,  in- 
dependent of  the  facts  proved,  and  if  in  the  judgment  of  the  jury 
these  have  been  insufficiently  proved,  the  defendants  cannot  be  held 
liable.!* 

§  3532.  Measure  of  damages  for  breach  of  contract  to  furnish  logs 
to  sawmill 
You  are  instructed  that,  if  you  determine  there  has  been  a  breach 
of  the  contract  on  the  part  of  the  defendants,  the  plaintiff  is  enti- 
tled to  recover  the  difference  between  what  these  logs  would  cost 
him,  if  the  defendants  had  carried  out  their  contract  to  deliver  the 

logs  in  the  pond  at  the  mill  at ,  and  what  he  would  have  had 

to  pay  for  logs  at  the  time  he  wanted  them  during  the  continuance 

of  this  contract,  at ,  the  reasonable  price  at .    And,  if 

these  logs  could  not  be  obtained  at  ,  then  the  price  he  would  have 

had  to  pay  at  the  nearest  available  point,  with  the  addition  of  the  cost 

of  transportation  to  ,  should  be  taken  in  estimating  damages. 

That  is  the  measure  of  damages  in  the  case — the  difference  between 
what  he  would  have  gotten  them  for,  during  the  life  of  this  contract, 
and  what  he  would  have  had  to  pay  for  them,  if  he  had  gone  out  into 
the  market  and  purchased  them  at .^^ 

§  3533.     Damages   for  breach  of  contract  to  purchase   timber — 
Avoidable  consequences 

The  court  further  instructs  the  jury  that,  even  if  they  should 
beUeve  from  the  evidence  that  the  defendants  did  not  pay  plaintiffs 
for  all  the  logs  and  trees  which  they  contracted, to  pay  for,  but  left 

17  Craddock  Lumber  Co.  v.  Jenkins,  i»  Williams  v.  Pacific  Siu:ety  Co., 
97  S.  E.  817,  124  Va.  167.                            149  P.  524,  77  Or.  210. 

18  Craddock  Lumber  Co.  v.  Jenkins, 
97  S.  E.  817,  124  Va.  167. 
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some  trees  and  some  logs  on  the  lands  covered  by  the  contract  in 
question  for  which  they  did  not  pay,  but  should  have  paid,  yet  if 
they  further  believe  from  the  evidence  that  the  plaintiffs  utilized  the 
trees  and  logs  so  left,  or  any  part  of  them,  and  realized  anything 
therefor,  or  by  the  use  of  reasonable  diligence  could  have  utilized 
the  same  and  realized  therefor,  or  can  yet  do  so,  then  such  sums  as 
the  plaintiffs  realized,  or  by  the  use  of  reasonable  diligence  should 
have  realized,  or  can  yet  realize,  therefor,  or  for  the  use  thereof, 
must  be  credited  to  the  defendants  against  any  damage?  which 
the  jury  may  find  for  the  plaintiffs,  but  not  so  as  to  exceed  the 
same.^* 

§  5534.^  Contract  to  cut  and  haul  timber — Recovery  by  contractor 

who  was  prevented  from  performing 
§  3534(1).    Kentucky 

You  are  irtstructed  that  it  is  admitted  that  the  defendant  pur- 
chased a  certain  lot  of  cypress  logs  from  one ,  and  that  it 

contracted  with  plaintifif  to  cut  and  deliver  the  logs  on  board  cars 
at ,  in  county,  at  the  agreed  price  of  $ a  thou- 
sand. Now,  if  you  believe  from  the  evidence  that,  under  the  terms 
of  the  contract  laetween  plaintiff  and  defendant,  plaintiff  was  to 

cut  the  trees  into  logs and feet  in  length,  if  this  could 

be  done,  and,  if  this  could  not  be  done,  he  was  to  cut  the  trees  into 
logs  of  shorter  lengths,  and  that  plaintifif  did  so  haul,  cut,  and  load 
the  timber  that  was  actually  shipped  to  defendant,  and  was  ready, 
willing,  and  able  to  comply  with  his  contract  with  reference  to  the 
remainder  of  the  timber,  and  defendant  refused  to  permit  him  to 
comply  with  his  contract,  then  you  will  find  for  plaintiff.^^ 

You  are  instructed,  on  the  other  hand,  that  if  you  believe  from 
the  terms  of  the  contract  plaintiff  had  agreed  to  deliver  whole  or 
entire  trees  after  cutting  out  the  hollow  butts  and  all  pecky  tops, 
where  this  could  be  done,,  but  if  the  trees  could  not  be  delivered 

whole  they  were  to  be  cut  in  lengths  of  not  less  than  or 

feet,  and  that  plaintiff  failed  or  refused  to  so  cut  and  de- 
liver the  timber  in  question,  then  you  will  find  for  the  defendant.^" 
§  3534(2).     Michigan 

If  you  find  from  the  evidence,  gentlemen,  in  this  case,  by  a  fair 
weight  and  preponderance,  that  if  plaintiff  had  not  been  stopped 
by  the  defendant,  he  could  have  hauled  out  his  sleigh  haul  logs,  and 
also  could  have  cut  and  put  in  this  quantity  of  dead  hemlock  which 
he  was  using  for  his  dray  haul ;  that  if  he  had  not  been  stopped  he 

2  0  M.   C.   McCorkle  &  Son  v.   Kin-  22  Langstaff-Orm  Mfg.    Co.  v.  Wil- 

caid,  93  g.  E.  642,  121  Va.  54'6.  ford,  170  S.  W.  1,  160  Ivy.  733. 

21  Langstaff-Orm  Mfg.  Co.  v.  Wil- 
ford,  170  S.   tV.  1,  160  Ky.  733. 
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could  have  completed  the  job  on  both  kinds  of  timber — then  I 
charge  you  that  he  would  be  entitled  to  suck  damages  as  I  shall  in- 
struct you  in  a  few  moments.  But,  on  the  other  hand,  gentlemen, 
and  from  a  different  standpoint,  I  charge  you  expressly  that  if 
an  honest  fair-minded  lumberman,  of  ordinary  intelligence,  experi- 
ence, and  prudence,  would  not  have  believed  that  the  plaintiff,  un- 
der the  circumstances  then  existing,  could  put  his  sleigh  haul  logs 
then  on  skids  to  the  river  before  ,  and  also  put  in  the  re- 
maining dray  haul  timber,  and  that  the  defendant  did  not  so  believe, 
then  the  defendant  had  the  right  to  instruct  the  plaintiff  to  stop 
cutting  dray  haul  logs  and  use  his  force  to  get  all  the  logs  ready 
cut  to  the  river  before  cutting  any  more  logs  of  either  kind.** 

§  3535.     Measure  of  damages  for  breach  of  log-ha>uling  contract 
§  3535(1).    Kentucky 

You  are  instructed  that,  if  you  find  for  plaintiff,  you  will  award 
him  the  contract  price  on  the  timber  actually  cut  and  shipped  to 
defendant,  less  any  sum  defendant  may  have  paid  thereon.  On  the 
remainder  of  the  timber  you  will  award  him  the  difference  between 
the  contract  price  and  what  it  would  have  reasonably  cost  plaintiff 
to  carry  out  the  contract.** 

§  3535(2).     Michigan 

Now,  gentlemen,  if  iinder  these  instructions  you  find  that  the 
plaintiff  would  be  entitled  to  recover  damages  for  being  prevented 
from  continuing  his  operation  in  cutting  and  hauling  the  dray 
haul  logs,  I  must  tell  you  what  you  might  award  him.  It  is  the 
claim  of  the  plaintiff,  and  he  has  given  evidence  tending  to  show- 
that  state  of  facts,  that  before  this  time  he  had  constructed  all  nec- 
essary or  useful  roads  for  the  purpose  of  taking  out  the  remaining 
standing,  dead  hemlock  timber,  standing  and  lying  dead  hemlock 

timber  on  section  .;    that  there  was  a  quantity  of  that  of 

about feet ;   that  he  had  built  all  necessary  roads  and  land-  ■ 

ings ;  and  that  he  could  have  done  that  work  for  .$ per  thou- 
sand feet.     The  contract  price  was  $ a  thousand,  and  he 

claims  to  recover,  as  the  measure  of  damage,  the  difference  between 
the  cost  of  putting  in  the  logs  and  the  contract  price ;  and  I  charge 
you,  gentlemen  of  the  jury,  that  if  you  believe  he  is  entitled  to  re- 
cover under  these  instructions  which  I  have  just  stated  to  you  and 
repeated,  that  that  would  be  the  measure  of  his  damage.  It  is  for 
you  to  say,  first,  how  much  timber  there  was  there  that  he  could 
have  put  in  before  the Not  just  ,  because  he  says 

23  Martindale      v.      Lobdell-Emery  ^4  r.^angstaff-Orm  Mfg.  Co.  v.  Wil- 

Mfg.  Co.,    155  N.  -W.  559,  189  Mich.       ford,  170  «.  W.  1,  160  Ky.  733, 
477,  L.  R.  A.  19181',  1. 
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so,  unless  you  are  convinced  from  the  evidence  that  that  is  true — • 
but  he  could  recover  the  difference  between  the  cost  of  putting  in 
such  timber  as  he  could  and  would  have  put  in  and  the  contract 
price.    That  would  be  the  measure  of  damages.*® 

§  3535(3).    Texas 

You  are  charged  that,  if  by  a  preponderance  of  the  evidence  you 
find  that  the  plaintiff  was  ready,  willing,  and  able  to  haul  the  quan- 
tity of  logs  as  stipulated  in  the  contract  before  you,  but  that  he  was 
prevented  from  hauling  same  on  account  of  the  defendant's  failure 
to  furnish  sufiScient  logs  for  him  to  haul  and  failure  to  furnish  ample 
skidways  as  alleged  by  plaintiff,  then  the  defendant  would  be  liable 
to  plaintiff  for  such  amount  of  damages  as  he  has  sustained  by  rea- 
son of  such  failure  (if  there  was  any)  on  the  part  of  defendant,  and 
the  measure  of  damages  in  such  case  is  the  difference  between  the 
quantity  of  logs  in  feet  actually  hauled  and  the  quanti|;y  of  logs 
which  the  plaintiff  could  and  would  have  hauled  had  the  defend- 
ant on  its  part  complied  with  the  terms  of  the  contract,  computing 

at  the  rate  for  hauling  for  the  first  quarter  $ ^—  per feet, 

price  for  the  next  quarter  making  not  to  exceed  half  a  mile 

cents  extra.  And  if  you  find  the  defendant  liable  under  the  evi- 
dence, applying  the  foregoing  instructions,  then  return  a  verdict 
for  plaintiff  for  such  amount  as  you  find  him  entitled  to.  If  you 
do  not  find  the  defendant  liable,  then  return  a  verdict  for  the  de- 
fendant.** 

§  3536.     Presumptions  and  burden  of  proof  in  actions  for  breach 
of  contract 

The  court  instructs  the  jury  that  the  plaintiff  sues  the  defendant 
to  recover  damages  for  an  alleged  breach  of  contract,  the  same  con- 
tract now  in  evidence  before  you,  commonly  called  a  logging  con- 
tract. The  plaintiff's  charge  in  substance  succinctly  stated  being 
that  the  defendant  breached  said  contract  in  failing  to  furnish  suffi- 
cient logs  to  keep  the  plaintiff's  teams  busy  and  failed  to  provide 
ample  skidway.  The  defendant  denies  the  allegations  of  plaintiff's 
petition  charging  breach  of  contract  as  alleged,  and  this  places  the 
burden  of  proof  upon  the  plaintiff  to  establish  by  a  preponderance 
of  the  evidence,  by  which  is  meant  the  greater  weight  of  credible  tes- 
timony, the  material  allegations  of  his  petition.*' 

2B  Martindale     v.      LobdeU-Emery  '^  Liberty  Hardwood  Lumber  Co.  v. 

Mfg.  Co.,  155  N.  W.  559,  189  Mich.  Stevens  (Tex.  Civ.  App.)  199  S.  W. 
477,  L.  R.  A.  1918F,  1.  869. 

20  Liberty  Hardwood  Lumber  Co. 
V.  Stevens  (Civ.  App.)  199  S,  W.  869, 
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CHAPTER  CXCV 

LOST  INSTRUMENTS 
§  3537.    SuflSciency  of  evidence  to  establish. 

§  3537.     Sufficiency  of  evidence  to  establish 

You  are  instructed  that  parol  evidence  is  admissible  to  show  the 
execution  and  contents  of  a  lost  deed,  but  such  evidence  to  estab- 
lish the  contents .  should  be  clear  and  certain.  It  should  show,  by 
the  preponderance  of  the  evidence,  that  the  deed  was  properly  ex- 
ecuted with  the  formalities  required  by  law,  and  should  show  the 
contents  of  the  deed  nof  literally  but  substantially.*^ 

1  Hitchens   v.    EUingsworth   (Del.)   94  A.  903,  5  Boyce,  497. 
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CHAPTER  CXCVI 

LOTTERIES 
§  3538.     Elements  of  offense. 
3538(1).  Delaware. 
3538(2).  Missouri. 

§  3538.     Elements  of  offense 
§  3538(1).     Delaware 

'The  court  instructs  the  jury  that  the  defendant  stands  indicted 
under  a  Statute  which  prohibits  any  person  by  himself,  his  servant 
or.  agent,  or  as  the  servant  or  agent  of  another,  to  sell  or  dispose 
of,  or  have  in  his  possession  with  intent  to  sell  or  dispose  of,  "any 
lottery  policy,  certificate,  or  anything  by  which  such  person  or 
any  other  person  promises  or  guarantees  that  any  particular  num- 
ber, character,  ticket,  or  certificate,  shall  in  the  event,  or  on  the 
happening  of  any  contingency  in  the  nature  of  a  lottery,  entitle  the 
purchaser  or  holder  to  receive  money,  property,  or  evidence  of  debt." 
etc.    The  statute  applies  equally  to  an  agent  as  to  a  principal.^ 

The  court  instructs  the  jury  that  the  first  count  in  the  indictment 
charges  the  accused  with  disposing  of  "a  certain  thing,  to  wit,  a 

paper  slip  with  certain  words  and  figures  thereon,  to  one  , 

by  which  he,  the  accused,  then  and  there  promised  that  said  paper 
slip  should  on  the  happening  of  a  certain  contingency  in  the  na- 
ture of  a  lottery,  entitle  him,  the  said  ,  then  and  there  the 

holder  thereof,  to  receive  money  and  certain  goods,  chattels  of 
the  value  *  *  *  against  the  form  of  the  act  of  the  General  As- 
sembly," etc.  The  third  count  is  like  the  first,  except  it  charges  the  ac- 
cused with  disposing  of  "certain  numbers."    The  second  count  is  like 

the  first,  except  that  instead  of  the  words  "by  which  he  the  said 

then  and  there  promised  that  said  paper  slip  should  on  the  happen- 
ing of  a  certain  contingency  in  the  nature  of  a  lottery  entitle  him," 

etc.,  it  is  averred  "by  which  the  Company  of,"  etc.,  "then 

and  there  promised,"  etc.  And  the  fourth  count  is  like  the  second, 
in  that  it  charges  him  with  disposing  of  "certain  numbers,"  instead 
of  "certain  things."  There  is  no  proof  in  this  case  that  the  accused 
'hirriself  promised  to  deliver  the  selected  article,  but  whatever  prom- 
ise there  was  in  respect  thereto,  was  made  by  the Company.* 

The  court  instructs  the  jur.y  that  a  lottery  has  been  defined  to  be 
a  scheme  for  the  distribution  of  money  or  property  by  chance,  and 
that  the  scheme  is  not  limited  to  the  sale  of  tickets  nor  to  the  terms 

1  State    V.    Gilbert,    100   A.    410,  6  2  State    v.    Gilbert,    100   A.    410,  6 

Boyce,  374.  Boyce,  374. 
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or  promises  printed  or  written  upon  them.  The  meaning  of  a  con- 
tingency in  the  nature  of  a  lottery,  within  the  contemplation  of  the 
statute,  as  applied  to  the  facts  of  this  case,  is :  "One  [article]  will 
be  given  without  extra  charge  to  the  holder  of  certificate  bearing 

number  corresponding  to  the  last  three  figures  of  the bank 

clearings  as  published,"  etc.  The  element  of  lottery  in  this  scheme 
lies  in  the  chance  to  get  one  of  the  list  of  articles  named  on  the  card 
without  the  full  payment  of  twenty-five  dollars  by  the  holder  of  this 

certificate.     What  the  bank  clearings  will  be  at  the  end  of 

every  week  is  the  merest  guess,  and  that  any  number  on  the  cer- 
tificate will  correspond  to  the  last  three  figures  of  such  clearings 
is  nothing  less  than  chance.* 

§  3538(2).     Missouri 

The  jury  are  instructed  that,  i£-you  believe  and  find  from  the  evi- 
dence and  under  these  instructions  beyond  a  reasonable  doubt  that 

at  the  city  of ■- —  and  state  of ,  at  any  time  within 

years  next  before  the  ,  the  defendant  willfully  and  unlaw- 
fully did  aid  and  assist  in  making  and  establishing  as  a  business 

and  avocation  in  the  city  of and  state  of a  lottery  or 

scheme  of  drawing  in  the  nature  of  a  lottery,  and  that  the  same 

was  known  as  the  " Lottery,"  and  whereby  any  money  of 

any  amount  and  value  whatever  might  be  acquired  of  said  lottery 
by  lot  or  chance,  you  will  find  the  defendant  guilty  as  charged  in 
the  second  count  of  the  indictment;  and  unless  you  so  find  the 
facts  you  will  acquit  the  defendant.  If  you  find  the  defendant 
guilty,  you  will  assess  his  punishment  in  the  penitentiary  for  a  term 

of  not  less  than  years  nor  more  than  years,  or  at 

imprisonment  in  the  city  jail  or  workhouse  for  not  less  than 

months  nor  more  than months.* 

You  are  instructed,  further,  that  the  mere  fact  that  the  defendant 
sold  lottery  tickets  is  not  of  itself  sufficient  to  prove  the  charge 
made  in  the  indictment  herein,  unless  you  further  find  from  the 
evidence  that  within  years  next  before  the  filing  of  the  in- 
dictment the  defendant  aided  and  assisted  in  making  and  establish- 
ing a  lottery  or  scheme  of  drawing  in  the  nature  of  a  lottery  as  a 
business  and  avocation  in  the  city  of and  state  of .® 

3  State  V  Gilbert,  100  A.  410,  6  =  State  v.  Jliller,  89  S.  W.  377,  190 
Boyee,  37-1.                                                   Mo-  449, 

4  State  V.  Miller,  89  S.  W.  377,  190 
Mo.  449. 
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CHAPTER  CXCVII 

MALICIOUS  MISCHIEF 

§  3539.     Elements  of  offense. 
3340.    Malice  as  essential  element  of  offense. 
3540(1).  Delaware. 
3540(2).  Oklahoma. 

3541.  What  constitutes  malice. 

3542.  Necessity  of  showing  malice  against  owners  of  property  injured. 

3542(1).  Delaware. 
3542(2).  Olilahoma. 

3543.  Liability  for  maliciously  pulling  up  and  taking  away  fruit  trees. 

3544.  Reckless  driving  of  vehicle  of  another. 

3545.  Acts  done  pursuant  to  permission  of  another. 

3546.  Liability  for  acts  done  in  b^ef  in  right  to  do  them  in  removing 

menace  to  peaceable  possession  of  land. 

3547.  Acts  done  in  abating  a  nuisance. 

3548.  Right  of  abutting  owner  to  cut  down  telegraph  poles  in  highway. 

3549.  Liability  of  tree  warden  for  injuring  tree. 

3550.  Character  Or  extent  of  injury  to  property. 

3550(1).  Oklahoma. 
3550(2).  South  Dakota. 

3551.  Matters  considered  in  determining  issues. 

3552.  Sufficiency  of  evidence. 

§  3539.     Elements  of  offense 

You  are  instructed  that  this  indictment  is  for  the  common-law 
offense  of  malicious  mischief,  which  is  defined  to  be  "any  malicious 
or  mischievous  injury,  either  to  the  rights  of  another,  or  to  those 
of  the  public  in  general."  It  may  be  defined  in  general  terms  as  in- 
cluding all  malicious  physical  injuries  to  the  rights  of  another, 
which  impair  utility  or  materially  diminish  value.^ 

§  3540.     Malice  as  essential  element  of  offense 
§3540(1).     Delaware 

You  are  instructed  that  malice  is  a  necessary  ingredient  of  the 
offense  charged  against  the  defendants,  and  it  must  appear  from 
the  evidence,  either  express  or  implied,  in  order  to  sustain  the  in- 
dictment.* 

I  3540(2).    Oklahoma 

You  are  instructed  that,  this  being  an  information  for  malicious 
mischief,  malice  is  a  necessary  ingredient  to  be  proved,  or  made 
to  appear  from  the  facts  or  circumstances  proved.  Without  this  in- 
gredient, the  crime  is  not  complete,  and  the  act  complained  of 
would  be  only  a  trespass,  for  which  the  party  or  parties  injured 
would  be  compelled  to  resort  to  a  civil  action  for  redress,  and  not  a 

1  State  V.  McCallister,  76  A.  226,  7  =  State  v.  McCallister,  76  A.  226,  7 

Pennewill,  301,       "  Pennewill,  301. 
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crittiinal  prosecution,  and,  unless  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  such  malice  has  been  proved,  it  is 
your  duty  to  acquit  the  defendant.* 

§  3541.     What  constitutes  malice 

The  court  instructs  the  jury  that  such  acts  or  conduct  toward 
or  in  relation  to  the  property  of  another  as  evinces  a  disposition  of 
wanton  deviltry  and  reckless  disregard  of  the  rights  and  property 
of  another  is,  in  law,  malice,  the  same  as  if  he  had  a  well-formed 
design  in  his  mind  to  annoy  or  injure  the  owner  of  the  property.* 

§  3542.     Necessity  of  showing  malice  against  owners  of  property 

injured 
§  3542(1).     Delaware 

You  are  instructed  that  this  court  has  never  confined  malice,  nec- 
essary to  support  the  offense  charged,  specifically  to  the  owner  of 
the  property  destroyed  or  injured.  Willful  or  wanton  cruelty,  or 
injury  to  or  destruction  of  property,  committed  under  such  circum- 
stances as  to  indicate  a  malignant  spirit  of  mischief,  is  sufficient  to 
constitute  the  offense  of  malicious  mischief.  Malice  may  be  shown 
by  proof  of  willful  and  wanton  acts,  or  it  may  be  inferred  from 
attendant  facts  and  circumstances.® 

§  3542(2).    Oklahoma 

You  are  instructed  that  the  malice  necessary  to  constitute  this 
offense  must  exist  against  the  owner  or  owners  of  the  property  as 
charged  in  the  information.  Malice  against  the  property,  if  proved, 
will  not  warrant  a  conviction.  In  order  to  convict  the  defendant 
upon  this  information,  the  prosecution  must  prove,  to  the  satis- 
faction of  the  jury  beyond  a  reasonable  doubt,  that  the  defendant 
knew  the  property  in  question  belonged  to  the  parties  as  charged 
in  said  information,  and  so  knowing,  willfully  and  deliberately  in- 
jured the  same  through  malice  toward  the  said  owners  as  charged  in 
said  information,  and,  unless  this  is  done,  it  is  your  duty  to  acquit 
the  defendant.* 

§  3543,     Liability  for  maliciously  pulling  up  and  taking  away  fruit 
trees 

The  jury  are  instructed  that  if  certain  trees  of  the  kind  described 
in  the  indictment  were  severed  and  removed  from  the  land  of  A. 
wrongfully  and  without  the  consent  of  the  owner,  and  some  of 
them  were  within  a  short  time  planted  upon  land  occupied  by  the 
defendant,  and  if  by  the  admission  of  the  defendant  the  jury  find 

s  Colbert  v.  State,  124  P.  78,  7  Okl.  e  state  v.  McCallister,  76  A.  226,  7 

■Cr.  401.  Pennewill,  301. 

*  State  V.  Tarlton,  118  N.  W.  706,  «  Colbert  v-  State,  124  Pac.  78,  7 

22  S.  D.  495.  Okl.  Cr.  401. 
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it  to  be  a  fact  that  he, placed. such  trees  where  they  were  found, 
such,  facts  would  warrant  the  jury  in  finding  the, defendant  guilty 
of  the  crime  charged,  unless  the;  possession  of  said  trees,  has  been 
explained,  or  unless  the  explanation  offered  on  behalf  of  the  de- 
fendant creates  in  the  minds  of  the  jury  a  reasonable  doubt  as  to 
whether  the  trees  had  been  wrongfully  taken  from  A.'s  land.' 

§  3544.     Reckless  driving  of  vehicle  of  another 

Yqu  are  instructed  that,  if  the,  proof  in  this  case  satisfies  you 
beyond  a  reasonable  doubt  that  the^e  defendants  on  the  occasion 
referred  to  drove,  that  automobile  down  that  public  road  in  such  a 
furious  manner,  so  regardless  of  the  rights  of  the  owner  of  it,  as  not 
to  know  and  not  to  care  whether  they  smashed  it  up,  and  while  so 
recklessly  driving  it  was  wrecked  and  broken  up,  the  law  says  they 
are  presumed  as  intending  to  smash  it  up,  because  that  is  the  rea- 
sonable consequence  of  their  act,  and  if  you  are  satisfied  beyond  a 
reasonable  doubt  that  these  facts  existed,  then  they  are  guilty  of 
the  crime  of  malicious  mischief.* 

§  3545.     Acts  done  pursuant  to  permission  of  another 

The  jury  are  instructed  that,  if  you  believe  that  the  defendants 
honestly  were  of  the  belief  that  the  house  was  the  property  of  K., 
and  he  had  the  right  to  give  it  to  them,  they  were  not  guilty; 
but  if  they  did  the  acts  complained  of,  willing  to  run  the  risk  of  a 
suit,  or  careless  whether  they  had  a  right  or  not,  that  would  not 
protect  theni,  and  they  Would  be  guilty,  or  if  they  did  such  acts, 
relying  solely  upon  the  promise  of  K.  to  protect  them,  they  would 
be  guilty.* 

§  3546.     Liability  for  acts  done  in  belief  in  right  to  do  them  in 
removing  menace  to  peaceable  possession  of  land 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
that  the  defendant  in  cutting  down  the  three  telephone  posts  alleged 
in  the  information  to  have  been  cut  down  by  defendant  did  cut 
down  the  said  posts  acting  under  a  reasonable  claim  of  right  and 
the  honest  belief  that  the  said  posts  were  on  his  land  and  a  menace 
to  his  quiet  and  peaceable  possession  of  the  same,  then,  whether 
the  posts  were  actually  on  his  land  or  not,  if  the  defendant  did  have 
the  honest  belief  in  good  faith  that  they  were,  you  will  find  that  he 
did  the  acts  charged  without  malice  toward  the  owners  of  the  said 
telephone  posts,  and  since  malice  must  be  present  to  constitute  the 
crime  of  malicious  mischief,  it  will  be  your  duty  to  acquit  the  de- 
fendant.^* 

'  State   V.  Eoscurn,  104  N.  W.  800,  »  State  v.  Boseman,  70  N.  C.  235. 

128  Iowa,  509.  lo  Colbert  v.   State,   124  P.    78,   7 

8  State  V.  Davis,  70  S.  E.  811;  88  S.  Okl.  Cr.  401. 
C.  229,  34  L.  K.  A.  (N.  S.)  295. 
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§  3547.     Acts  done  in  abating;  a  nuisance     ,,     , 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
that  the  three  telephone  posts  alleged  in  the  information  to  have 
been  cut  down  by  defendant  had  been  erected  upon  defendant's 
land  over  his  objection,  and  after  he  had  refused  his  consent-  to 
their  erection  npon  his  land,  and  if  you  further  believe  from  the 
evidence  that  defendant  gave  due  and  reasonable  notice  to  the  own- 
ers of  the  said  telephone  posts  to  remove  the  same  from  defendant's 
land,  and  if  you  further  believe  from  the  evidence  that  the  defend- 
ant in  cutting  down  saitl  poles  did  not  do  so  in  a  wanton  spirit  of 
destruction  of  property,  but  did  use  only  the  force  and  means  nec- 
essary to  remove  said  poles  from  his  land,  then  you  will  find. that 
the  defendant  lawfully  aba-ted  a  nuisance  menacing  his  property 
rights  and  interfering  with  his  quiet  and  peaceable  possession  of 
the  said  property,  and  it  will  theri  be  your  duty  to  a,cquit  the  defendr 
ant." 

§  3548.     Right  of  abutting  owner  to  cut  down  telegraph  poles  in 
highway  f 

You  are  instructed  that  a  landowner  whose  property  abuts  the 
highway  on  which  there  is  erected  telegraph  poles  bearing,  ^i:ms 
or  crosspieces'  which  project  beyond  the  limits  of,  the,  highway, ajijdl 
over  his  land,  carrying  wires,  may  not  willfullj^  cut  down  or  degtr.Qy 
such  poles.    His  redress  is  in  the  courts.*^  , ,   ,  ; 

§3549.     Liability  of  tree  warden  for  injuring  tree 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that,  if  the  defendant,  acting  as  a  reasonable  man,  was  justified  in 
believing  and  honestly  believed  that  he  had  the  authority  that  he 
exercised,  as  tree  warden  in  injuring  the  tree  of  the  prosecuting 
witness,  he  was  not  guilty;  but  if  you  find  that,  if' he  had' taken 
any  proper  precaution  to  learn  of  his  rights  and '  duties  as  tree 
warden,  he  would  not  have  aetfed  as  he  did,  and  find  that  he  was 
grossly  negligent  in  the  performance  of  his  duties  as  tree  warden, 
you  may  find  that  he  acted-  wantonly.^* 

The  court  instructs  the  jury  that  an  act  done  heedlessly,  without 
regard  to  the  propriety  demanded  by  the  circumstances  of  the,  case, 
and  in  reckless  disregard  of  the  rights  of  others,  with  a  total  ab- 
sence of  care,  amounting  in  this  case  to  gross  negligence  by.  the 
defendant  in  the  discharge. of  his  duties  as  tree  warden,  would  be  an 
act  done  wantonly." 

11  Colbert  v.  State,  124  P.  78,  7  E.  285,  200  Mas.s.  175,  20  L.  E.  A. 
Okl.  Cr.  401.  (N.  S.)  814.  ^,      ^'      ^.^^ 

12  State  V.  MeCallister  (Del.)  76  A.  i*  Commonwealth  v.  Byard,  86  N, 
226,  7  Penne-sviU,  301.  E.  285,  200  Mass.  175,  20  L.  R,  A.-  (N. 

13  Commonwealtli  v.  Wet,r<i,:  86,  N;  S.)   814. 
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§  3550.     Character  or  extent  of  injury  to  property 
I  3550(1).     Oklahoma 

The  jury  are  instructed  that  the  injury  to  the  property  must  be 
of  such  character  as  to  impair  the  utility  of  the  property,  and  neg^ 
ligence  or  even  injury  caiised  in  the  heat  of  passion,  upon  disjjute, 
will  not  constitute  the  offense,  but  only  willfulness  and  malice  will 
constitute  the  offense,  and  the  question  of  malice  and  willfulness 
is  for  the  jury,  which  is  to  cOnvict  only  upon  a  finding  that  the 
injury  was  done  maliciously  and  willfully,  and,  unless  you  do  so  find 
from  the  testimony  beyond  a  reasonable  doubt,  it  is  yoUr  duty  to 
acquit  the  defendant.^® 
§  3550(2).    South  Dakota 

The  court  instructs  the  jury  that  the  good  prder  and  welfare  of 
the  community  is  at  stake.  No  matter  whether  a  man  bre&ks  up  a 
lot  of  propei^ty  or  a  little,  if  he  does  it  in  that  spirit  of  wanton 
"cussedness,"  as  we  sometimes  term  ,it,  or  with  a  wish  to  annoy, 
vex,  ,or  injure  some  other  person,  why,  of  course,  he  should  be 
punished.^* 

§  3551.     Matters  considered  in  determining  issues 

You  are  instructed  that  the  defendants  admit  the  proof  of  the 
existence  of  interference  in  the  -erection  of  the  poles  in  the  place  of 
the  four'  poles,  which,  it  is  conceded,  were  cut,  biit  they  claim  that 
the  resistance  was  made  because  the  arms  on  the  poles  when  erected 
would  extend  beyond  the  limits  of  the  highway  and  over  the  de- 
fendant's farm.  Such  resistance,  as  an  independent  act,  if  made  in 
good  faith,  as  clairned,  would  not  in  itself  warrant  an  inference 
that  the  defendants,  or  either  of  them,  committed  the  offense 
charged,  nor  would  it  evince  a  spirit  of  maliciousness,  but  such  re- 
sistance and  interference  may  and  should  be  considered  by  you  in 
connection  with  the  other  evidence  before  you,  in  determining  the 
question  of  the  innocence  or  guilt  of  the  accused." 

§  3552,     Sufficiency  of  evidence 

We  say  to  you  that  proof  to  your  satisfaction  of  the  sawing  down 
of  the  poles  by  the  defendants  themselves,  or  by  some  unknown 
person  through  their,  procurement  or  by  their  command,  would 
sustain  the  charges  of  the  indictment ;  but  if  you  find  that  they,  or 
either  of  them,  as  principal  or  accomplice,  did  not  destroy  or  injure 
the  poles  or  wires  of  the  company,  any  acts  of  resistance  or  inter- 
ference which  they  may  have  committed  would  not  be  sufficient 
alone  to  sustain  the  indictment.** 

IS  Colbert  v.  State,  124  P.  78,  7  Okl.  n  State  v.  McCallister  (Del.)  76  A. 

Cr.  401.  226,  7  Pennewill;  301. 

10  State  V.  Tarlton,  118  N.  W.  706,  is  state  v.  MeOaUister  (Del.)  76  A. 

22  S.  D.  495.  226,  7  Penntewill,  301. 
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CHAPTER  CXCVIII 

MALICIOUS  PBOSECUTIOlf 

§  3553.    Elements  of  cause  of  action. 
3553(1).  Arkansas, 
3553(2).  Delaware. 
3553(3).  Illinois. 
3553(4).  Indiana. 
3553(5).  Kentucky. 
3553(6).  Michigan. 
3553(7).  Missouri. 
3553(8).  Tennessee. 
35^(9).  Texas.    , 

3554.  Necessity  of  showing  malice. 

3555.  What  constitutes  malice. 

3555(1).  Alabama. 
3555(2).  Delaware. 
3555(3).  Indiana. 
3555(4).  Kansas. 
.3555(5).  Missouri. 

3556.  Necessity  of  showing  want  of  probable  cause. 

3556(1).  Alabama. 
3556(2).  Arkansas. 
3556(3).  Michigan. 

3557.  What  constitutes  probable  cause. 

3557(1).  Alabama. 
3357(2).  California. 
3557(3).  Delaware. 
3557(4).  Georgia. 
3557(5).  Illinois. 
3557(6).  Kentucky. 
3557(7).  Maryland. 
3557(8).  Missouri. 
3557(9).  Nebraska. 
3557(10).  New  Jersey. 
3557(11).  South.  Dakota. 
3557(12).  Texas.  * 
3557(13).  Wisconsii^ 

3558.  Question  of  probable  cause  as  dependent  upon  the  facts  as  they  ap- 

peared to  defendant. 
3558(1).  Iowa. 
3558(2).  Texas. 

3559.  Duty  of  defendant  to  exercise  reasonable  care  to  ascertain  the  facts. 

3560.  Same— Effect  of  honest  belief  of  defendant  in  guilt  of  plaintiff. 

3561.  Probable  cause  for  attachment  proceedings. 

3562.  Maliciously  suing  out  garnishment. 

3563.  Action  against  several  defendants  on  theory  of  a  conspiracy. 

3564.  Liability  of  defendant  on  account  of  prosecution  initiated  by  others.. 

3564(1).  Iowa.. 
3564(2).  Wisconsin. 

3565.  Liability  of  persons  ratifying  and  continuing  prosecution  begun  by 

others. 
356^.    Advice,  of  counsel  as  defense. 
3566(1).  Alabama. 
3566(2).  Delaware. 
3566(3).  Iowa. 
3566(4).  Maryland. 
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3566(5).  Jllchigan. 
3566(6).  Missouri. 
3566(7).  Nebraska. 
3566(8).  North  Dakota. 
3566(9).  Oklahoma. 
3566(10).  Wisconsin. 

3567.  Same— Good  faith  oi  defendant  In  seeking  advice. 

3567(1).  Michigan.  ,  , 

3567(2).  Missouri.  •  .        ■  ' 

3568.  Same— Duty  to  communicate  all  the  facts  to  counsel. 

8568(1).  Alabama. 
3568(2).  California. 
3568(3).  Illinois. 
3568(4).  Missouri. 
3568(5).  South  Dakota. 
3568(6).  Virginia. 
3568(7).  Wyoming. 

3569.  Same— Duty  to  communicate  belief  as  to  existence  of  other  faots 

than  those  disclosed. 

3570.  Presumptions  and  burden  of  proof.  .  ' 

3570(1).  Arkansas. 
3570(2).  Illinois. 
3570(3).  Michigan. 

3571.  Same — Duty  of  plaintiff  to  show  both  malice  and  want  of  probable 

cause. 

3572.  Matters  considered  on  question  of  prbbable  cause.  j     :*' 

3573.  Same — Matters  considered   along  with  good  faith  bf"'defendarit  in 

seeking  advice  of  counsel. 

3574.  Evidence  of  malice — Exercise  of  legal  right.  , 

3575.  Inference  of  malice  from  vt^ant  of  probable  cause.         '      "       '  •  • 

3575(1).  Alabama. 
3575(2).  Indiana. 
35175(3).  Missouri. 
3575(4).  Virginia. 

3576.  Inferences  from  production  of  false  testimony  against  plaintiff. 

3577.  Limiting  effect  of  evidence. 

3578.  Sufficiency  of  evidence.  ^ 

3B79.     Sufficiency  of  evidence  of  want  of  probable  cause. 

3579<1).  Delaware. 

3579(2).  Michigan. 

3579(3).  Minnesota.  ^ 

3580.     Effect  of  dismissal  or  abandonment  of  prosecution  as  evidence  of 

malice  or  want  of  probable  cause. 
'  3581.     Sufficiency  of  evidence  of  Connection  of  defendant  with  pi-tsecution. 

3582.  Damages. 

3582(1).  Alabama. 
3582(2).  Kentucky. 
3582(3).  Missouri. 
3582(4).  North  Dakota. 
3582(5).  Oklahoma. 
3582(6).  Texas. 

3583.  Same — Expenses  of  litigation. 

3584.  Special  damages. 

3585.  Exemplary  damages. 

3585(1).  Maryland. 

3585(2).  Montanri. 

3585(3).  North  Carolina. 

3585(4).  Virginia.  ' 

3585(5).  Wisconsin. 

3586.  Matters  considered   in   determining  exemplary  damages— Financial 

ability  of  defentlaut, 

3587.  Form  of  verdict. 
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§  3553.     Elements  of  cause  of  action 
§  3553(1).     Arkansas 

The  jury  are  instructed  that,  if  jou  find  from  a  preponderance 
of  the  evidence  that  defendant,  while  acting  without  probable 
cause  and  with  malice,  instigated,  procured,  and  caused  the  arrest 
of  tfce  plaintiff  by  procuring  or  causing  a  warrant  to  be  issued 

by  ,  a  justice  of  the  peace,  for  the  arrest  of  the  plaintiff  on 

the  charge  of  arson,  and  that  plaintiff  was  arrested  and  placed 
under  bond  for  her  appearance  at  the  preliminary  hearing,  and 
that  she  was  acquitted  and  discharged  of  the  crime  of  arson  by 
the  trial  justice,  then  your  verdict  will  be  for  the  plaintiff.^ 

§  3553(2).    Delaware  ^ 

You  are  instructed  that,  in  an  action  of  this  character,  it  is  in- 
cumbent upon  the  plaintiff  to  prove  to  the  satisfaction  of  the  jury: 

(1)  That  there  was  a  /prosecution  instituted,  against  him  by  the 
defendant,  as  alleged  in.  the  declaration ;  (2)  that  the  prosecu- 
tion was  malicious ;  (3)  that  the  prosecution  was  without  prob- 
able cause ;  (4)  that  the  prosecution  terminated  in  favor  of  the 
plaintiff;  and  (5)  that  by  reason  of  the  prosecution  he  sustained 
damages.  And  if  the  plaintiff  fails  to  establish  any  one  of  these 
essential  elements  necessary  to  constittlte  a  malicious  prosecution, 
he  will  not  be  entitled  to  a  recovery.* 

§  3553(3).     Illinois 

The  jury  are  instructed  that,  in  order  to  sustain  this  action  for 
malicious  prosecution,  it  must  be  proved  by  the  greater  weight  of 
all  the  evidence  that  the  prosecution  complained  of  was  instituted 
or  instigated  by  the  defendant,  and  that  such  prosecution  was 
made  with  malice,  and  it  must  further  also  appear  from  the  great- 
er wei.aht  of  all  the  evidence  that  such  prosecution  v/as  without 
probable  cause;  if  each  of  these  requisites  are  not  so  proved,  you 
should  find  for  the  defendant* 

§  3553(4).    Indiana 

You  are  instructed  that,  before  the  plaintiff  will  be  entitled  to 
recover  anything,  he  must  prove,  by  a  preponderance  of  the  evi- 
dence, (1)  that  the  plaintiff  was  charged  with  the  crime  of — ; 

(2)  that  he  was  arrested  upon  said  charge ;  (3)  that  he  was  tried 
and  acquitted  upon  said  charge';  (4)  that  the  defendants  caused 
the  arrest  of  the  plaintiff,  or  were  instrumental  therein,  or  in  some 
way  voluntarily  aided  or  abetted  in  the  prosecution  of  the  plain- 

iMcNeal   v    Millar,  220  S.  W.  62,  s  Brunls    v.    Huthmacher,    165    111. 

143  Ark.  253.  App.   295. 

2  Plummer  v.  Collins,  77  A.  750,  1 
Boyce,  281, 
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tiff ;  (5)  that  such  prosecution  was  malicious  and  without  prob- 
able cause* 

§  3553(5).    Kentucky 

The  court  further  instructs  you  that  plaintiff  does  not  sue  in  this 
case  for  false  imprisonment  or  for  an  unlawful  arrest,  but  for  ma- 
liciously, and  without  probable  cause,  causing  said  warrant  1»  be 
issued  and  said  indictment  to  be  returned  against  her,  and  the 
■court  now  instructs  you  that,  although  you  may  believe  from  the 
evidence  in  this  case  that  defendant  did  arrest  the  plaintiff  and 

carry  her  to ,  or,  that  she  was  arrested  at  his  instance,  and 

turned  loose,  yet  you 'cannot  find  damages  for  her  against  defend- 
ant on  account  of  said  arrest  or  on  account  of  said  imprisonment, 
•or  for  any  expense  incurred  by. her  in  going  to or  in  defend- 
ing herself  against  said  prosecution,  unless  you  shall  further  be- 
lieve from  the  evidence  that  said  defendant  maliciously,  and  with- 
out probable  cause,  procured,  or  aided  oi*  assisted  in  procuring, 
the  issuance  of  said  warrant  or  the  return  of  said  indictment  against 
plaintiff  as  defined  to  you  in  instruction  No. herein.^ 

:§  3553(6).    Michigan 

You  are  instructed  that  there  are  two  questions  of  fact  to  be  de- 
termined, in  order  to  ascertain  whether  the  plaintiff  can  maintain 
this  action,  viz.  that  the  motive  which  the  defendants  in  this  suit 
had  in  commencing  the  attachment  suit  was  malicious,  and,  secr 
•ond,  that  they  caused  it  to  be  issued  without  probable  cause  for 
so  doing,  and  that,  if  the  jury  find  that  the  attachment  proceed- 
ings were  commenced  and  prosecuted  without  probable  cause, 
they  are  at  liberty  to  infer  malice.® 

S  3553(7).     iVIissouri 

The  court  instructs  the  jury  that  if  you  believe,  from  the  evi- 
dence in  the  case,  that  the  defendants  herein,  or  either  of  them,  by 
their  servants  or  agents,  willfully,  maliciously,  and  without  prob- 
able cause  did  aid,  advise,  or  procure  an  information  to  be  filed 

in  the  circuit  court  of  ,  on  or  about  the '  day  of 

,  or  did  willfully,  maliciously,  and  without  probable  cause 

aid,  abet,  and  advise  the  continuance  of  said  prbsecution  after  the 
filing  of  said  information  by  their  servants  or  agents  for  the  crime 

■of  in  the  degree  and  on  said  information  a  state 

warrant  was  issued,  and  the  plaintiff  was  arrested  upon  said  war- 
rant, and  thereby  required  and  compelled  to  give  bond  for  his 
:appearance  to  answer  said  alleged  offense,  and  that  plaintiff  was 

*  EvansvlUe  &  T.  H.  R.  Co.  v.  Tal-  «  Le  Clear  v.  Perkins,  61  N.  W.  357, 

ibot,  29  N.  E.  1134,  131  Ind.  221.  103  Mich.  131,  26  L.  K.  A.  627. 

B  Keiner  v.  Collins,  171  S.  W.  399,  ' 

161  Ky.  696. 
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in  accordance  with  the  conditions  of  said  bond  compelled  to  ap- 
pear in  said  court,  gnd  that  he  did  appear  and  was  discharged, 
then  the  jury  should* find  the  issue  for  the  plaintifif.'' 

§  3553(8).    Tennessee 

You  are  instructed  that  this  action  is  only  intended  to  apply  to 
cases  where  a  criminal  accusation  is  made  against  an  innocent 
man  with  malice,  and  in  the  absence  of  even  a  fair,  reasonable 
probability  that' it  is  true.* 

§  3553(9).     Texas 

You  are  instructed  that  if,  under  the  foregoing  instructions,  you 
are  satisfied  from  a  preponderance  of  the  evidence  that  the  defend- 
ant was  actuated  by  malice  in  making  the  complaint  of  theft  and 
prosecuting  the  same,  as  alleged,  and  the  same  was  without  prob- 
able cause,  the  plaintiff  is  entitled  to  recover,  and  you  will  avvard 
him  damages  in  accordance  with  the  rules  laid  down  in  other  in- 
structions.* 

§  3554.     Necessity  of  showing  malice 

Inference  of  malice  from  want  of  probable  cause,  see  post,  §  3575. 

The  jury  are  instructed  that  the  question  of  the  guilt  or  inno- 
cence of  the  plaintiff  of  burning  the  mining  plant  is  not  involved 
in  the  case.  Although  you  may  believe  she  is  absolutely  innocent, 
still  if  the  defendant  had  no  malice  against  her  in  instituting  the 
prosecution  your  verdict  will  be  for  the  defendant.^" 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  simply  told  the  officers  truthfully  what  he  knew 
about  the  fire,  and  that  at  the  request  of  the  officers  he  signed  the 
statement  upon  which  the  warrant  was  issued,  and  without  mal- 
ice, your  verdict  will  be  for  the  defendant." 

§  3555.     What  constitutes  malice 

i  3555(1).   Alabama 

The  court  instructs  the  jury  that  malice  in  law  is  not  neces- 
sarily hate  or  ill  will  towards  the  person  prosecuted,  or  towards 
any  one  else,  but  it  may  consist  in  any  motive  for  bringing  the 
prosecution  other  than  a  bona  fide  purpose  to  punish  guilty  par- 
ties.^* 

The  court  charges  the  jury  that  whatever  is  wrongfully,  vexa- 
tiously,  and  purposely  done  is  in  law  maliciously  done.^* 

T  Carp  T.  Queen  Ins.  Co.,  101  S.  W.  ^  McNeal  v.  Millar,  220  S.  W.  62, 

78,  203  Mo.  295.  143  Ark.  253. 

s  Graham    v.    Fidelity    Mut.    Life  12  Fowlkes  v.  Lewis,  65  So.  724,  10 

Ass'n,  37  S.  W.  995,  9S  Tenn.  48.  Ala.  App.  543. 

»  Eainey  v.  Old  (Civ.  App.)  180  S.  is  Rutherford  v.  Dyer,  40  So.  974, 

W.  923.  '  146  Ala.  665. 

10  McNeal  v.  Millar,  220  S.  W.   62. 
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§  3555(2).     Delaware 

You  are  instructed  that  any  unlawful  act  eigne  willfully  and  pur- 
posely, to  the  injury  of  another,  is  as  against  that  person,  in  a  legal 
sense,  malicious.  Malice,  as  applied  to  a  malicious  prosecution, 
this  court  has  held,  means  ill  will  against  a  person,  and  is  indicated 
by  the  disposition  or  temper  of  mind  with  which  the  party  did  a 
particular  act,  as  where  he  did  it  with  tljie  view  to  injure  a  .par- 
ticular individual  generally,  or  in  some  specific  manner,  or  that  he 
acted  from  personal  animosity  or  revenge.  And,  further,  if  it  be 
shown  that  there  was  a  want  of  probable  cause  for  the  prosecution, 
the  law  implies  malice  from  that  circumstance.'^* 

§  3555(3).    Indiana 

The  court  instructs  the  jury  that  in  the  complaint  it  is  charged 
that  the  defendant  instituted  and  prosecuted  a  criminal  prosecu- 
tion against  the  plaintiff  maliciously.  In  the  legal  sense,'  any 
wrongful  act  done  willfully  and  purposely,  and  without  just  cause 
or  excuse,  to  the  injury  of  another,  is,  as  against  that  person, 
malicious ;  and  malice,  in  the  sense  of  the  law,  does  not  presup- 
pose personal  hatred  or  revenge,  but  may  be  implied  under  cer- 
tain circumstances  from  a  total  want  of  probable  cause,  or  from 
gross  ■  or  culpable  omission  to  make  suitable  and  reasonable  in- 
quiry, and  both  want  of  probable  cause  and  malice  must  be  shown 
to  exist  to  entitle  plaintiff  to  recover.  Malice  is  a  question  of  fact 
for  the  jury,  who  may  infer  it  from  a  want  of  probable  cause, 
though  they  are  not  bound  to  do  so.-'® 

§  3555(4).    Kansas 

You  are  instructed  that  the  prosecution  of  a  person  with  any 
other  motive  than  to  bring  the  guilty  person  to  justice  is,  in  the 
law,  a  malicious  prosecution.'® 

§  3555(5).    Missouri 

The  court  instructs  the  jury  that  by  the  term  "malice,"  as  used 
in  these  instructions,  is  not  meant  mere  spite  or  ill  will,  but  a 
wrongful  act,  intentionally  done,  without  just  cause  or  excuse.*' 

§  3556.     Necessity  of  showing  want  of  probable  cause 
I  3556(1).     Alabama 

You  are  instructed  that  although  you  may  believe  that  the  de- 
fendant caused  the  arrest  of  the  plaintiff  from  malice,  yet  yoit  can- 
not find  f®r  the  plaintiff,  unless  you  are  also  reasonably  satisfied 

14  Pliimmer  v.  Collins,  77  A.  750,  1  lo  Foltz  v.  Buck,  131  P  587  89 
Boyce,  281.  Kan.  381. 

15  Pontius  V.  Klii'ble.  104  N.  E.  981,  i'  Bowers  v.  Walker,  182  S  W  IIC 
56  Ind.  App.  144.  192  Mo.  App.  230. 
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that  he  had  no  reasonable  cause  to  believe  the  plaintiff  guilty  of 
larceny.^* 

§  3556(2).    Arkansas 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  facts  and  circumstances  known  to  the  defendant  were  such 
as  to  induce  in  the  mind  of  a  reasonable  man  the  belief  that  the 
plaintiff  was  guilty  of  the  offense  charged,  and  did  induce  such 
belief  in  defendant's  mind,  your  verdict  will  be  for  the  defendant.^* 
§  3556(3).     Michigan 

You  are  instructed  that,  this  being  a  prosecution  for  dam- 
ages arising  out  of  the  suing  out  of  a  writ  of  replevin  proper  in 
form,  it  is  incumbent  upon  plaintiff  to  show  that  .the  defendants 
in  this  case  acted  without  probable  cause,  before  she  can  recover 
any    damages.^* 

§  3557.     What  constitutes  probable  cause 

Siifflciency  of  evidence  of  want  of  probable  cause,  see  post,  §  3579. 

§  3557(1).    Alabama 

I  charge  you  that  the  desire  of  plaintiff  to  go  to  the  house 'of 

to  collect  a  bill  would  not  be  either  legal  cause  or  good 

excuse,  within  the  meaning  of  the  law,  to  justify  him  in  either  go- 
ing on  the  premises  of  defendant  after  being  warned  not  to  do  so, 
or  his  failure  to  leave  said  premises  after  being  requested  not  to 
do  so.*^ 

The  court  charges  /the  jury  that,  if  there  was  no  contract  in  ex- 
istence between  the  defendant  water  supply  company  and,  plain- 
tiff by  which  the  company  was  to  furnish  water  to  any  fixed  time 

in  the  future,  then  the  company  had  the  right,  in  ,  to  cut 

off  the  water  at  stopcock  at  the  curb  :  and  if  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  illegally  interfered  with  defendant's 
employes  when  they  attempted  to  so  cut  off  said  water,  then  he 
was  guilty  of  disorderly  conduct,  and  they  must  find  for  the  de- 
fendant.^'* 

§  3557(2).    California 

The  jury  are  instructed  that  if,  from  the  evidence  in  this  case, 

you  believe  that  prior  to  the  day  of  the  plaintiff 

had  done  acts  or  had  so  conducted  himself  as  to  lead  a  reasonable 
man  to  believe  that  he  would  be  in  danger  in  resisting  the  acts  of 

18  Sanders  r.  Davis,  44  So.  979,  153  21  Tutwiler  Coal,  Coke  &  Iron  Co. 

Ala.  375.  V.  Tuviu,  48  So.  79,  158  Ala.  657. 

10  McNeaJ  V   Millar,  220  S.  W.  62,  22  Sweeny-  v.  Bienville  Water  Sup- 

143  Ark.  253.  ply  Co.,  25  So.  575,  121  Ala.  454. 

20  Harris  v.  Thomas,  103  N.  W.  863, 
140  Mich.  462. 
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said  plaintiff  under  the  circumstances  disclosed  by  the .  evidence 
to  have  existed  on  the  said  date  of ,  and  if  you  further  be- 
lieve from  the  evidence  that  the  defendant  on  such  da,te  had  rea- 
son to  believe  and  did  believe  that  he  was  the  owner  of  certain 
property  in  the  possession  of  him,  the  said  defendant,  and  that 
said  property  was  taken  away  from  said  defendant  by  the  said 
plaintiff,  and  that  the  said  defendant  was  then  a,nd  there  in  fear  of 
said  plaintiff,  which  fear  prevented  him  from  resisting  the  acts  of 
the  said  plaintiff,  and  if  you  further  believe  from  the  evidence  that 
said  defendant  fairly  presented  the  foregoing  facts  to  the  district 
attorney  of county,  and  acted  upon  the  advice  of  such  dis- 
trict attorney  in  filing  the  criminal  complaint  of  robbery  set  forth- 

in  count of  plaintiff's  declaration,  or  in  filing  the  complaint 

of  larceny  set  forth  in  coflnt of  plaintiff's  declaration,  then 

I  instruct  you  as  a  matter  of  law  that  the  defendant  had,  under 
such   circumstances,  probable,  cause  for  the   filing  of  such  com- 
plaint or  complaints,,  as  the  case  may  be,  and  your  verdict  must  be 
.  for  defendant,  whether  there  be  proof  of  malice  or  not  * 
§  3557(3).    Delaware 

You  are  instructed  that,  in  considering  the  question  of  probable 
cause,  to  which  we  have  last  directed  your  attention,  you  should 
jiot  concern  yourselves  with,  or  consider,  whether  the  plaintiff 
was,  at  the  time  the  complaint  was  made  a:gainst  him  by  the,  de- 
fendant, guilty  or  innocent;  nor  should  you  in  this  connection 
consider  whether  the  defendant  made  the  complaint  from  mali- 
cious motives.  The  single  question  for  you  to  consider  at  this 
point  is  whether  the  defendant  had,  at  the  time  of  making  the  com- 
plaint and  causing  the  arrest  of  the  plaintiff,  reasonable  and  prob- 
able cause  for  doing  so.  Whether  there  was  or  was  not  probable 
cause  depends  upon  the  defendant's  personal  knowledge  or  infor- 
mation communicated  to  him  of  facts  and  circumstances,  at  the 
time  the  prosecution  was  begun,  sufficient  to  excite  in  the  mind 
of  a  reasonably  cautious  and  prudent  person  a  reasonable  belief  in 
the  plaintiff's  guilt.  It  is  immaterial  whether  the  defendant  acted 
on  facts  of  his  own  knowledge  or  upon  information  from  sources 
which  he  in  gOod  faith  regarded  as  reliable,  if  you  find  that  they  were 
such  facts  and  circumstances  as  would  excite  the  belief  in  a  reasonable 
mind  that  the  plaintiff  was  guilty  as  charged  in  said  complaint.** 

You  are  to  determine  whether  the  evidence  before  you  was  or 
was  not  sufficient  to  induce  in  the  mind  of  the  defendant  a  candid 
belief  in  the  charge  which  he  made  against  the  plaintiff.  If  you 
should  believe  there  was  sufficient  evidence  to  induce  such  a  belief, 

♦Franklin  v.  Irvine  (App.)  198  P.  ss  Piummer  v.  Collins,  77  A.  750  1 

647.  Boyce,  281. 
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then  there  was  probable  cause  for  the  defendant's  action,  and  the 
plaintiff  would  not  be  entitled  to  recover.** 

§  3557(4).    Georgia 

You  are  instructed  that  "probable  cause"  is  defined  to  be  the 
existence  of  such  facts  and  circumstances  as  would  excite  the  be- 
lief in  a  reasonable  mind,  acting  on  the  facts  within  the  knowledge 
of  ^e  prosecutor,  that  the  person  charged  was  guilty  of  the  crime 
for  which  she  was  prosecuted.** 

§  3557(5).    Illinois 

•  The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
4ence,  that  the  plaintiff  willfully  and  maliciously  set  fire  to  and 

burned  about shocks  of  corn  belonging  to  the  defendant,  as 

stated  in  the  complaint  under  oath  of  the  defendant,  read  in  evi- 
dence to  the  jury  on  behalf  of  the  plaintiff,  then,  and  in  such  case, 
the  defendant  had  probable  cause  for  the  procuring  of  the  plaintiff 
to  be  arrested  on  a  charge  of  malicious  mischief,  and  the  jury 
should  find  the  defendant  not  guilty.*® 

The  court  instructs  the  jury,  for  defendant,  that  if  they  believe, 
from  the  evidence,  that  the  defendant  had  probable  cause  to  insti- 
tute the  criminal  proceedings  against  the  plaintiff,  then  the  plain- 
tiff cannot  recover.  Probable  cause  is  defined  to  be  a  reasonable 
ground  of  suspicion,  supported  by  circumstances  sufficiently 
strong  in  themselves  to  warrant  a  cautious  man  in  the  belief  that 
the  person  accused  is  guilty  of  the  offense  of  which  he  is  charged.*' 

§  3557(6).    Kentucky 

The  court  further  instructs  you  that,  if  you  shall  believe  from 
the  evidence  in  this  case  that  defendant,  at  the  time  complained  of 
by  plaintiff,  had  received  information  to  the  effect  that  a  person  of 

plaintiff's  description  had  stolen  a  watch  in  the  city  of , 

and  that  said  information  was  such  as  a  reasonably  prudent  per- 
son would  act  upon,  and  that  defendant,  from  such  information, 
had  reasonable  grounds  to  believe,  and  in  good  faith  did  believe, 

that  she  was  the  person  wanted  in upon  said  charge,  then 

defendant  had  probable  cause  for  procuring  the  issuance  of  said 
warrant  or  the  procuring  of  the  return  of  said  indictment  or  in 
aiding  or  assisting  in  so  doing,  if  you  believe  from  the  evidence 
that  he  did  so,  or  did  aid  or  assist  in  doing  either  of  these  things, 
and  the  law  in  this  case  is  for  the  defendant,  and  you  will  so  find.** 
The  court. instructs  the  jury  that  there  was  probable  cause  for 

2«  Plummer  y.  Collins,  77  A.  750,  1  =«  Calef  v.  Thomas,  81  111.  478. 

Boyce,  281.  27  Calef  v.  Thomas,  81  111.  478. 

25  Stewart   v.   Mulligan,   75   S.   E.  ss  Keiner  v.  Collins,  171  S.  W.  399, 

891,  11  Ga.  App.  660.  161  Ky.  696. 
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the  prosecution  referred  to,  if  defendant,  wHen  the  prosecution 
was  instituted,  believed,  and  had  such  grounds  as  would  induce 
a  man  of  ordinary  prudence  to  believe,  that  plaintiff,  \)y  himself 
or  in  conjunction  with  others,  had  taken  defendant's  hog  and  con- 
verted it  to  his  or  their  own  use.*' 

§  3557(7).    Maryland 

The  court  instructs  the  jury  that  if  they  find  from  the  evid^ce 
that  on  or  about  the day  of ,  the  plaintiff  was  arrest- 
ed on  a  warrant  and  brought  to  the  office  of  ,  a  justice  of 

the  peace,  and  that  he  was  thereafter  released  on  bail,  after  hav- 
ing prayed  a  jury  trial,  if  the  jury  shall  so  find;  and  was  held  to 

await  the  action  of  the  next  terra  of  the  circuit  court  for 

county,  and   further   find   that  ,   the   attorney  for  the  said 

defendant,  and  her  legal  adviser  in  connection  with  her  action  in 
procuring  the  warrant  for  the  arrest  of  the  plaintiff,  offered  in 
evidence,  with  authority  from  the  said  defendant,  or  acting  at  her 

instance,  informed  the  state's  attorney  for county  that  she 

did  not  desire  any  further  prosecution  of  said  case,  and  that  by 
reason  thereof,  if  the  jury  so  find,  the  said  state's  attorney  did  not 

prosecute   said  case  in  the  circuit  court  for  county  .(and 

that  by  the  action  of  the  state's  attorney  for the  prosecu- 
tion of  the  plaintiff  on  said  warrant  was  at  an  end),  if  the  jury 
shall  so  find,  and  shall  further  find  that  said  warrant  was  issued 
at  the  instance  of,  and  on  the  oath  of,  the  defendant,  and  that 'said 
defendant  procured  the  arrest  and  prosecution  of  the  plaintiff  be' 
fore  the  said  justice  of  the  peace  under  such  circurristances  as 
would  not  have  indiiced  a  reasonable  and  cautious  person  to  have 
undertaken  a  prosecution  from  public  motives,  then  there  was  no 
probable  cause  for  said  prosecution,  ind  the  jury  may  infer,  in  the 
absence  of  sufficient  proof  to  satisfy  them  to  the  contrary,  that 
said  prosecution  was  malicious  in  law,  and  their  verdict  may.be 
for  the  plaintiff,  unless  the  jury  find  the  facts  set  forth  in  the  de- 
fendant's   or  — ' prayer.    And,  if  the  jury  find  the  facts 

set  forth  in  either  said  or  prayer  of  the  defendant, 

then  the  plaintiff  is  not  entitled  to  recover,  and  their  verdict  must 
be  for  the  defendant,  even  though  the  jury  may  find  the  facts  first 
above  set  forth.*" 

§  3557(8).    Missouri 

The  court  instructs  the  jury  that  by  the  phrase  "probable  cause," 
as  used  in  these  instructions,  is  meant  belief  in  the  guilt  of  the  ac- 
cused, based  upon  circumstances  sufficiently  strong  in  themselvee 

"26  Davis  V.    Calvin,  136  S.  W.  219,  so  Bishop  v.  Frantz,  93  A.  412,  125 

143  Ky.  270.  Md.,  183. 
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to  induce  such  belief  in  the  mind  of  a  reasonable  and  cautious 
man.*^ 

§  3557(9).    Nebraska 

You  are  instructed  that,  if  you  belie^■e  from  the  evidence  that 
the  defendant's  hay  was  stolen,  as  alleged,  by  some  person,-  and 
that  upon  inquiry  he  found  a  reputable  witness  who  told  him  that 
he  saw  the  plaintiff  take  the  said  hay,  and  that  he,  said  witness, 
would  so  swear  upon  a  trial,  and  that  defendant  had  an  honest  be- 
lief in  the  truth  of  such  information,  this  would  constitute  prob- 
able cause.*^ 

§  3557(10).    New  Jersey 

You  are  instructed  that,  if  you  shall  conclude  that  defendant 
saw,  what  a  reasonably  prudent  and  cautious  man  would  have  been 
led  to  believe  was  a  revolver  in  the  woman's  satchel  at  the  time 
and  place  when  he  says  he  saw  a  revolver  there^  and,  relying  upon 
what  he  believed  to  be  knowledge  that  this  woman  did  possess 
this  revolver  in  violation  of  the  statute  concerning  concealed 
weapons,  he  made  his  complaint,  it  would  excuse  him,  because  the 
presence  of-  reasonable  and  probable  cause  is  a  defense  and  would 
absolve  him  from  any  liability  on  that  account.** 

§  3557(11).    South  Dakota 

You  are  instructed  that,  if  you  find  from  the  evidence  that  at 

said  county  of  ,  on  the  day  of  ,  the  plaintiff 

held  in  her  hands  a  loaded  shotgun,  which  she  pointed  at  the  de- 
fendant, intending  to  shoot  and  hit  the  defendant,  and  that  such 
action  on  her  part  was  as  claimed  by  the  defendant  in  his  answer, 
and  as  by  him  testified  to,  then  her  acts  were  wrongful  and  unlaw- 
ful, and  the  defendant  was  justified  in  causing  her  arrest  and  her 
prosecution  in  this  court,  and  your  verdict  should  be  for  the  de- 
fendant.** 

You  are  instructed  that  if,  on  the  other  hand,  you  find  that  the 
defendant  was  upon  lands  owned  or  leased  by  the  husband  of  the 
plaintiff  against  his  will,  then  the  defendant  was  a  trespasser 
thereon,  and  if  you  further  find  that  the  defendant  was  attempting  to 
take  away  therefrom  the  cattle  of  plaintiff's  husband,  and  was  us- 
ing vile  language  toward  and  threatening  to  injure  him,  and  that 
defendant  had  others  with  him  whom  he  had  told  and  instructed  to 
take  said  cattle,  and  also  told  and  instructed  to  club  the  plaintiff's 
husband,  and  that  defendant  was  angry  and  made  threats  which 
plaintiff  might  reasonably  believe  would  be  carried  out,  and  which 

81  Bowers  y.  Walker,  182  S.  W.  116,  »"  Livosey  v.  Helbig,  94  A.  47,  87  X. 

192  Mo.  App~  230.  J.  Law,  303. 

32  Maynard  v.   Sigman,  91  N.   W.  ''*  Wren  v.  Rehfeld,  157  N.  W.  323, 

576,  65  Neb.  590.  37  S.  D.  201. 
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he  and  those  he  had  with  him  would  carry  out,  and  you  further 
find  that  the  plaintiff  did  not  shoot  at  the  defendant,  but  shot  in 
the  air,  not  intending  to  hit  or  shoot  him,  then  her  acts  were  justi- 
fied, and  no  probable  cause  for  the  arrest  or  prosecution  existed, 
and, -if  you  further  find  that  the  defendant  prosecuted  the  plaintiff 
through  malicious  motives,  and  the  plaintiff  was  acquitted  of  said 
charge,  then  your  verdict  should  be  for  the  plaintiff.*" 
§  3557(12).  Texas 

You  are  instructed  that  if  is  immaterial  whether  plaintiff  was 
guilty  or  innocent  of  the  charge  of  embezzlement.  If  you  believe 
the  plaintiff  innocent  of  the  crime,  but  believe  that  the  defendants 
had  reasonable  grounds  of  suspicion,  supported  by  circumstances 
sufficiently  strong  in  themselyes  to  warrant  a  cautious  man  in  the 
belief  that  the  plaintiff  was  guilty  of  the  offense,  you  will  find  for 
defendants.*** 

§  3557(13).  Wisconsin 

You  are  instructed  that,  if  one  in  possession  of  cattle,  as  he  sup- 
poses rightfully,  is  accosted  in  the  highway,  and  the  cattle  wrested 
from  his  possession  by  strong  hands,  with  tumult  and  violence, 
he  has  a  right  to  suppose  that  a  criminal  offense  has  been  com- 
mitted, apd  has  a  right,  to  complain  of  it.*'' 

§  3558.     Question  of  probable  cause  as  dependent  upon  the  facts 

as  they  appeared  to  defendiant 
§  3558(1)-    Iowa 

You  are  instructed  that  the  question  of  probable  cause  does  not 
depend  upon  the  question  whether  or  not  the  person  so  prosecuted 
was  actually  guilty  of  the  crime,  but  whether  or  not  an  ordinarily 
prudent  and  careful  man,  under  the  facts  as  they  appeared  to  him, 
in  the  exercise  of  reasonable  care  to  ascertain  the  facts,  and  from 
the  knowledge  or  holiest  belief  of  the  facts  then  had,  would  be  jus- 
tified in  the  honest  Belief  that  a  crime  had  been  committed,  and 
the  person  accused  was  guilty  of  such  crime.*® 

§  3558(2).    Texas 

You  are  instructed  that,  in  determining  whether  or  not  defend- 
ant had  probable  cause  for  making  the  complaint  against  plaintiff, 
you  can  take  into  consideration  only  such  facts  as  were  known 
to  defendant  at  the  time  he. made  the  complaint,  and  cannot  take 
into  consideration  any  facts  not  then  known  to  said  defendant 
which  tended  to  exonerate,  oj-  which,  do  exonerate,  the  plaintiff 

3B  Wren  v.  Kehfeld,  157  N.  W.  323,  s'  Murphy  v.  Martin,  16  N.  W.  603, 

37  S.  D.  201.  58  Wis.  276. 

3  8Hurlbut  V.  Boaz,  23  S.  W.  446,  ssFiani  v.    Lee,  90  N.  W.  70,  116 

4  Tex.  Civ.  App.  371.  Iowa,  289,  93  Am.  St.  Rep,  242. 
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from  the  charge  that  he  committed  theft  in  hauling  the  bale  of 
cotton  to  market  and  selling  the  same.** 

§  3559.     Duty  of  defendant  to  exercise  reasonable  care  to  ascer- 
tain the  facts 

You  are  instructed  that  if  defendant,  in  beginning  the  prosecu- 
tion, -did  not  use  the  means  which  an  ordinarily  careful  and  prii- 
dent  man  would  exercise,  under  like  conditions,  to  ascertain  the 
facts  connecting  the  plaintiff  with  the  crime  alleged  to  have  been 
committed,  and  if  you  find  from  the  facts  and  circumstances  as 
they  at  the  time  were  known  or  appeared  to  ,the  defendant  that  he 
was  not  justified  in  honestly  believing  that  the  plaintiff  had  com- 
^  mitted  the  crime  for  which  he  was  afterwards  arrested,  then  such 
proceedings  would  have  been  commenced  without  probable 
cause.*" 

§  3560.     Same — Effect  of  honest  belief  of  defendant  in  guilt  of 
plaintiff 

The  court  charges  the  jury  that  unless ,  the  agent  of  the 

defendant,  was  at  the  time  of  making  the  affidavit  complained  of 
in  possession  of  sufficient  facts  to  justify  a  reasonable  and  cau- 
tious man  to  believe  that  the  plaintiff  had  broken  open  a  car  and 
taken  the  goods  alleged  to  have  been  stolen,  then  it  makes  no  dif- 
ference if  he  did  suspect  and  believe  that  plaintiff  was  guilty, 
however  honestly  and  earnestly  he  may  have  entertained  such 
suspicion  and  belief;    and  you  must  find  the  defendant  guilty  if 

you  also  find  that was  acting  within  the  general  scope  of 

his  employment  in  making  said  affidavit  and  procuring  the  issu- 
ance of  said  warrant,  or  if  you  find  that  the  defendant  authorized 
the  act,  or  has  since  ratified  his  said  act." 

§  3561.     Probable  cause  for  attachment  proceedings 

You  are  instructed  that,  to  constitute  probable  cause  for  the 
prosecution  of  attachment  proceedings  upon  the  claim  that  the 
debtor  has  done  or  is  about  to  do  some  act  or  acts  with  intent  to 
defraud  his  creditors,  it  is  necessary  that  the  person  or  persons 
instituting  such  proceedings  should  actually  believe,  and  should 
also  have  good  reason  to  believe,  that  the  debtor  had  done  or  was 
about  to  do  such  act  or  acts  with  the  fraudulent  intent  alleged 
against  him.  Mere  belief  that  he  has  done  or  is  about  to  do  such 
fraudulent  act  is  not  sufficient  to  justify  an  attachment.  The  at- 
tachment will  be  unlawful  and  illegal  unless  the  belief   is   found- 

3»  Eainey  t.  Old  (Civ.  App.)  180  S.  *i  Gulsby  v.  Louisville  &  N.  R.  Co., 

W.  923.  52  So.  392,  167  Ala.  122. 

*o  Flam  V.  Lee,    90  N.  W.  70,  116 
Iowa,  289,  93  Am.  St.  Rep.  242.  ■ 
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ed  upon  knowledge,  or  what  is  believed  to  be  reliable  information^ 
as  to  facts  which,  if  true,  would  justify  the  belief.*^ 

§  3562.     Maliciously  suing  out  garnishment 

You  are  instructed  that,  if  the  jury  shall  believe  and  find  from 
the  evidence  that  defendant  caused  arid  directed  the  — '  Rail- 
road Company  to  be  summoned  as  garnishee  of  the  plaintiff  at  the 
time  of  the  s'everal  garnishments  in  evidence  on  the  original  exe- 
cution in  evidence,  and  that  at  the  time  of  the  service  of  said  gar- 
nishments the  plaintiff  was  an  employe  of  the  said  railroad  com- 
pany, working  for  wages,  and  that  he  resided  in ,  and  was 

the  head  of  a  family,  as  explained  in  instruction  No.  ,  and 

that  at  the  time  of  the  service  of  said  garnishments  the  said  rail- 
road company  did  not  have  in  its  possession  or  under  its  control 
any  property,  money,  or  effects  of  the  plaintiff,  and  did  not  owe 
plaintiff  any  moiiey  except  such  as  was  exempt  from  seizure  or 

garnishment  as  explained   in  instruction   No.  ,  or  siich  as 

was  subject  to  be  selected  and  held  by  plaintiff  as  exempt  a.';,  ex- 
plained in  instruction  No.  ,  and  if  the  jury  shall  believe  and 

find  from  the  evidence  that  the  defendant  at  the  time  of  causing 
or  directing  such  garnishment  to  be  served  had  no  reasonable  or 
probable  cause  for  believing  that  said  railroad  company  had  in  its 
possession  or  under  its  control  property,  money,  or  effects  of 
plaintiff,  or  owed  plaintiff  money  which  might  be  lawfully  held 
on  such  garnishrhents  and  taken  in  satisfaction  of  said  execution, 
yet,  nevertheless,  that  defendant  caused  and  directed  said  rail- 
road company  to  be  so  summoned  as  garnishee  of  plaintiff  mali- 
ciously, and,  for  the  purpose  of  compelling  payment  of  his  judg- 
ment out  of  plaintiff's  wages,  at  the  same  time  knowing  plaintiff's, 
rights  of  exemption  herein,  or  that  defendant  caused  or  directed 
said  garnishrrients  to  be  served  on  said  railroad  company  mali- 
ciously and' for  the  purpose  of  harassing  and  annoying  said  com- 
pany and  causing  it  to  discharge  plaintiff  from  his  employment 
unless  he  paid  defendant's  judgment,  then  it  will  be  the  duty  of 
the  jury  to  find  their  verdict  for  the  plaintiff  on  the  first  count  of 
the  petition  in  this  cause.*^ 

§  3563.     Action  against  several  defendants  on  theory  of  a  con- 
spiracy 

The  court  instructs  the  jury,  that,  if  you  believe  and  find  from 
the  evidence  that,  the  defendants  willfully,  maliciously,  and  with- 
out probable  cause,  acting  together,  did  cause  the  warrant  intro- 

<2  Le  Clear  v.   Perkins,   61   N.  W.  *s  Cooper  v.    Scyoc    79  S    W    751 

357,  103  MicH.  131,  26  L.  R.  A.  627.  lOi  Mo.  App.  414.     This  was   an  ac- 

tion for  maiicloiis  abuse  of  process. 
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(laced  in  evidence  to  be  issued  out  of  the  justice  court  of 


who  -vras  then  and  there  a  justice  of  the  peace  of ^  township, 

county,  state  of ,  and  in  pursuance  of  such  common 

purpose,. if  you  belie\'e  and  find  from  the  evidence  that  .the  defend- 
ants did  act  with  a  common  piirpose,  to  cause  said,  warrant  to  be 

issued,  the  defendant  — • made  an  affidavit  before ,  the 

aforementioned  justice  of  the  peace,  and  that  pursuant  to  such 
common    purpose    between    said    defendants,    the    said    defendant 

-:: did   maliciously   and   falsely    and   without   probable   cause 

charge  in  such  affidavit  the  plaintiff  with  having  fraudulently  omit- 
ted, to  mention  a  certain  deed  of  trust  for  $ to  ,  as 

trustee,  with as  beneficiary  named  therein,  which  said  deed 

of  trust  was  of  date  the day  of ,  a,nd  which  said  last- 
mentioned  ,d€ed  was  offered  in  evidence  by  the  defendalnts,  and 
which  said  affidavit  further  charged  that  said  omission  was  made 

with  the  purpose  of  defrauding  one ,  mentioned  in  evidence, 

and  that  further,  said  defendants,  acting  together  with  a  common 
purpose,  did  willfully,  falsely,  and  maliciously  and  without  prob- 
able cause  procure  and  cause  thereon  the  arrest  of  the  plaintiff 
herein  upon  said  affidavit  and  complaint  and  the  warrant  issuing 
upon  such  affidavit  and  complaint,  and  did  by  reason  thereof 
cause  plaintiff  to  be  taken  by  the  constable  of  said  town- 
ship, . county,  state  of  ,  before  the  aforesaid  justice 

of  the  peace,  ,  and  did  by  reason  thereof  and  as  a  conse- 
quence thereof  cause  plaintiff'  to  be  arrested  and  deprived  of  his 
liberty. and  committed  to  the  common  jail  of  such  county,  and 
therein  locked;  if  you  so  find  from  the  evidence  that  he  was  so 
deprived  of  his  liberty  and  locked  in  said  county  jail,  and  that,  fur- 
thei",  and  thereafter,  the  plaintiff  gave  bond  for  his  appearance  at 
such  time  and  times  as  should  be  required  of  him  by  the  said  jus- 
tice of  the  peace,  to  be  and  appear  before  said  justice  of  the  peace 
in  answer  to  the  charge  so  made  against  him  b);-  said  affidavit  and 
complaint  and  warrant,  and  that  the  plaintiff  did  appear  at  such 
time  as  was  required  of  him  by  said  justice  of  the  peace,  and  on 
said  date  the  justice  of  the  peace  discharged  the  plaintiff  from  and 
on  account  of  said  charge  so  brought  against  him — then  your  ver- 
dict will  be  for  the  plaintiff.** 

The  court  instructs  the  jury  that,  if  you  believe  and  find  from 
the~evidence  that  one  of  the  defendants,  acting  for  himself,  caus- 
ed the  arrest  and  prosecution  of  the  plaintiff,  then  your  verdict 
will  be  against  stich  defendant  alone.  If  you  find,  however,  that 
both  of  the  defendants,  acting  with  a  common  purpose,  caused  the 
arrest  and'  prosecution  of  the  plaintiff,  then  your  verdict  'should 

*4  Bowers  v.  Walker,  182  S,  W.  116,  192  Mo.  App.  230. 
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be  against  both  defendants,  provided  you  find  that  the  arrest  was 
malicious  and  without  probable  cause  as  defined  in  the  other  in- 
structions.*^ 

§  3564.     Liability  of  defendant  on  account  of  prosecution  initiat- 
ed by  others 
i  3564(1).    Iowa 

You  are  instructed  that,  if  it  was  agreed  and  understood  be- 
tween E.  and  defendant  that  E.  should  file  the  information  and 
cause  the  arrest  of  the  plaintiff,  and  that  they  would  both  jointly 
encourage  and  assist  in  the  prosecution  of  the  charge,  the  jury 
would  be  justified  in  finding  that  defendant  with  E.  instigated  or 
procured  the  prosecution.*® 
i  3564(2).    Wisconsin' 

You  are  instructed  that  there  is  evidence  tending  to  show  that 
a acted  as  attorney  for  the  defendant  in  the  proceedings  be- 
fore   .  Of  course,  the  defendant  is  liable  if  he  either  com- 
menced these  prosecutions  himself  or  authorized  and  directed  his 
attorney  tp  do  so,  if  in  other  respects  the  cause  of  action  stated 
in  the  complaint  is  proved.*' 

You  are  instructed  that,  even  if. the  signa'ture  to  this  complaint 
is  not  defendant's,  yet  if  the  defendant  was  there  counseling  and 
advising  the  prosecution  of  the  plaintiflf,  and  taking  part  in  main- 
taining the  prosecution,  he  would  be  just  as  liable  as  if  he  signed 
the  complaint.  Hov/ever,  you  may  consider  the  question  wheth- 
er he  signed  the  complaint,  and  what  he  supposed  as  to  the  nature 
of  the  proceedings,  whether  they  were  tort  or  criminal  in  their 
nature,  as  bearing  on  the  question'  of  malice.** 

§  3565.     Liability  of  persons  ratifying  and  continuing  prosecution 
begun  by  others 

You  are  further  instructed  that,  though  you  may  believe  from 
the  evidence  that  the  defendant  company  did  not  at  first  set  on 
foot  the  arrest  and  prosecution  of  the  plaintiff,  and  that  the  per- 
son who  set.  same  on  foot  transcended  his  authority,  yet  if  you 
further  believe  that  the  said  defendant  company,  through  its  super- 
intendent and  agent,  did  not  disavow  the  act  at  once,  when  it 
came  to  its  knowledge,  but  ratified  the  act  and  continued  the  ar- 
rest and  prosecution,  without  probable  cause,  then  such  continued 
arrest  and  prosecution  is  equivalent  to  precedent  authority  and  is 
chargeable  to  the  said  defendant.** 

*=  Bowers  v.  Walker,    182   S.   W.  *s  Eggett  v.  Allen,  96  N.  W.  803, 

116,  192  Mo.  App.  230.  119  Wis.  625. 

*6  WUsoa  V.  Thurlow,  137  N.  W.  *»  Clinchfield  Coal  Corporation    v. 

956,  156  Iowa,  656.  Eecld,  96  S.  E.  836,  123  Ya..  420. 

*7  Eggett  V.    Allen,  96  N.  W.  803, 
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§  3566.     Advice  of  counsel  as  defense 
§  3566(1).    Alabama 

I  charge  you  that  if  you  believe  that  before  the  institution  of  said 
prosecution  the  prosecutor  sought  advice  of  learned  cburisel  and 
made  a  full  and  fair  statement  of  all '  the  facts  within  his  knowl- 
edge, or  which  by  reasonable  effort  he  could  have  known  in  refer- 
ence to  the  alleged  guilt  of  plaintiff  of  a  violation  of  the  law  as 
charged,  and  that  said  counsel  advised  the  prosecutor  that  he  had 
probable  cause  to  swear  out  the  warrant,  or  institute  prosecution 
as  alleged,  and  that  the  prosecutor  acted  on  said  advice  in  good 
faith,  then  as  a  matter  of  law,  this  would  be  a  complete  defense 
to  plaintiff's  cause  of  action  in  this  case  for  malicious  prosecution, 
and  you  cannot  find  a  verdict  against  defendant  for  a  malicious 
prosecution.^ 

§  3566(2).     Delaware 

You  are  instructed  that,  if  a  person  consults  a  regular  attorney 
about  a  matter  affecting  a  third  person,  he  ought  to  use  that  care 
in  acquiring  the  facts  and  presenting  them  to  counsel  which  men 
of  ordinary  prudence  would  ordinarily  use  in  matters  of  like  im- 
portance. If  he  does  this,  and  in  good  faith  lays  such  facts  before 
his  counsel,  and  then  acts  upon  the  advice  of  his  counsel,  it  would 
constitute  probable  cause,  and  a  complete  defense  to  an  action  of 
this  character.®^ 

§  3566(3).    Iowa 

You  are  instructed  that  it  is  a  general  rule  that,  where  a  person 
seeks  the  advice  of  an  attorney  before  commencing  a  suit  at  law 
and  states  fully  and  fairly  and  completely  all  the  facts  relative  to 
his  case,  and  after  making  this  statement  the  attorney  advises 
him  that  he  has  a  good  cause  of  action,  and  a  good  right  to  sue  out 
a  writ  of  attachment  in  aid  of  his  suit,  and  that  he  proceeded  in 
accordance  with  this  advice,  and  brought  the  suit,  and  caused  the 
writ  of  attachment  to  issue  and  be  served,  the  advice  of  counsel, 
if  established  by  the  evidence,  will  be  a  good  defense.  But  to  make 
it  a  good  defense,  everything  that  relates  to  the  facts  in  the  case 
must  be  stated  fully  and  truly  to  the  attorney,  and  nothing  that 
has  any  material  bearing  on  the  case  must  be  withheld  from  him. 
In  this  connection  you  are  charged  that,  if  defendant  knew  or 
had  reason  to  believe  that  he  had  no  cause  of  action,  and  instituted 
the  action  in  bad  faith,  advice  of  counsel  woitld  be  no  defense.®* 

i>»  Birmingham  Bottling  Co.  v.  Mor-  02  Connellj'  v.  White,  98  N.  W.  144, 

lis,  69  So.  85,  193  Ala.  627.  122  Iowa,  391. 

"  Plummer  v.  Collins,  77  A.  750,  1 
Boyce,  281. 

Inst.to  Jueieb— 241 
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§  3566(4).     Maryland  ,.        ^ 

The  court  instructs  the  jury  that,  if  they  shall  find  that  the  de- 
fendant, in  referencetto  the  institution  and  prosecution  of  the  charge 
complained  of,  acted  bona  fide  and  without  malice,  under'  the  pro- 
fessional advice  and  direction  of  her  counsel, ,  that  she  then 

and  there  stated  to  her  counsel  all  the  material  facts  that  she  knew 
at  the  time  were  capable  of  proof,  or  which  by  the  exercise  of  rea- 
sonable diligence  she  could  have  ascertained,  and  concealed  nothing 
material,  that  she  then  believed  said  advice  to  be  sound,  then  she 
is  not  liable,  and  the  plaintiff  cannot  recover  in  this  action,  even 

though  's  advice  may  not  have. been  sound,  and  although, 

but  for  such  advice,  the  defendant  would  have  had  no  probable  cause 
for  her  action.'* 

§  3566(5).    Michigan 

You  are  instructed  that,  if  you  find  that  defendant  laid  all  the 
facts  before  the  prosecuting  attorney,  and  the  prosecuting  attorney 
drew  up  the  warrant  which  he  did,  and  the  defendant  had  no  knowl- 
edge of  the  law,  but  relied  upon  the  prosecuting  attorney  to  frame 
the  charge,  then  the  plaintiff  cannot  recover.®* 

You  are  instructed  that  there  is  another  question  for  you  to  con- 
sider, which,  in  my  opinion,  bears  upon  this  question  of  malice 
and  upon  the  question  of  probable  cause,  and  that  is  the  question 
of  advice  of  counsel.  And  upon  that  question  I  charge  you  that 
advice  of  counsel  can  only  be  considered  when  the  party  seeking 
advice  has  fully,  fairly,  and  honestly  stated  all  the  facts  and  cir- 
cumstances within  his  knowledge  to  the  counsel  of  which  he  seeks 
advice.  If  the  party  seeking  such  advice,  instead  of  fully  and  fairly 
stating  the  facts,  stated  as  a  matter  of  fact  that  which  he  did  not 
know  to  be  true,  and  had  no  good  reason  to  believe  to  be  true,  based 
upon  the  information  which  he  possessed,  and  acting  in  good 
faith,  then  the  advice  of  counsel  would  be  no  protection.  Neither 
would  it  be  any  protection  if  it  were  resorted' to  merely  for  the 
purpose  of  showing  a  lack  of  malice  or  previous  intent  to  do  wrong ;  but 
the  advice  of  counsel,  when  sought,  must  be  sought  in  good  faith,  and 
all  of  the  facts  and  circumstances  within  the  knowledge  of  the  party 
seeking  it,  and  the  information  upon  which  he  acts  after  receiving 
the  advice  of  counsel,  must , be  fully  and  fairly  stated  to  the  coun- 
sel in  good  faith,  and  the  party  seeking  the  advice  must  believe  the 
facts  and  circumstances,  as  he  narrates  them,  to  be  true.    Upon  this 

question  of  the  advice  of  counsel,  Judge  ,  in  hjs  work  on 

~ ,  says:  "It  may  perhaps  turn  out  that  the  complainant,  in- 
stead of  relying  upon  his  own  judgment,  has  taken  the  advice  of 

C3  Bishop  V.  Frantz,  03  A.  412,  12.j  si  m&ter  v.  AValter,  112  N   W   68'> 

Md.  183.  148  Mich.  650.  '      " 
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counsel  learned  in  the  law,  and  acted  upon  that.  This  should  be 
safer  and  more  reliable  than  his  Own  judgment,  not  only  because 
it  is  the  advice  of  one  who  can  view  the  facts  calmly  and  dispas- 
sionately, but  because  he  is  capable  of  judging-  of  the  facts  in  their 
legal  bearing.  A  prudent  man  is  therefore  expected  to  take  such 
advice,  and  when  he  does  it,  and  places  all  the  facts  before  his  coun- 
sel, and  acts  upon  his  opinion,  proof  of  the  fact  makes  out  a  case 
of  probable  cause,  provided  the  disclosure  appears  to  have  been 
full  and  fair,  and  not  to  have  withheld  any  of  the  material  facts." 
And  the  Supreme  Court,  in  ,  has  said  that  "a  person  seek- 
ing and  receiving  such  advice  is  in  law,  as  well  as  in  morals,  jus- 
tified in  acting  upon  it,  provided  that  he  fully  and  fairly  stated  the 
facts  to  the  attorney."  And  T  charge  you,  gentlemen,  that  these 
extracts  which  I  have  just  read  state  the  law  correctly,  and  you 
will  apply  that  in  your  consideration  of  this  case.^' 

§  3566(6).     Missouri 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence in  this  cause  that  defendant,  before  he  made  the  affidavit  and 
procured  the  warrant  for  the  search  of  plaintiff,  coristilted  in  good 
faith  an  attorney  at  law  and  communicated  to  such  attorney  in  good 
faith  all  the  facts  within  his  knowledge  or  which  he  might  have 
learned  by  reasonable  diligence,  bearing  upon  his  right  and  liabil- 
ity in  procuring  such  search  warrant;  that  said  consultation  and 
communication  was  had  and  made  by  defendant  in  good  faith,  with 
a  view  to  the  advice  of  counsel  learned  in  the  law;  that  said  at- 
torney, upon  such  submission  of,  facts,  advised  defendant  that  he 
had  the  legal  right  to  procure  a  warrant  for  the  purpose  of  search- 
ing plaintiff  without  incurring  liability;  and  if  the  jury  further 
find  that  the  defendant  made  the  affidavit  and  procured  the  search 
warrant  in  good  faith,  in  consequence  of  such  advice,  and  not  in 
pursuance  of  a  previous  fixed  determination  so  to  do — then  the  pros- 
ecution was  not  malicious,  and  your  verdict  must  be  for  defend- 
ant.^* 
§  3566(7).    Nebraska 

The  court  instruc|;s  the  jury  that,  before  the  defendant  could 
shield  himself  by  the  advice  of  counsel,  it  must  appearfrpm  the  evi- 
dence that  he  made,  in  good  faith,  a  full,  fair,  and  honest  staternent 
of  all  of  the  material  circumsta,nces  bearing  upon  the  supposed 
guilt  of  the  plaintiff  which  were  within  the  knowledge  of  the  de- 
fendant (or  which  the  defendant  could,  by  the  exercise  of  ordinary 
care,  have  obtained),  to  a  respectable,  unbiased,  inipartial ,  attorney, 

6BLe  Clear  v.    Perkins,  61  N.  W.  oe  Webb  v.  Byrd,  219  S.  W.  683, 

S57,  103  Mich.  131,  26  L.  K.  A.  627.  203  JIo.  Aijp.  589. 
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in  good  standing,  and  that  the  defendant  in  good  faith, acted  upon 
the  advice  of  said  attorney  in  instituting  and  carrying  on  the  prose- 
cution against  the  plaintiff."^ 
§  3566(8).     North  Dakota 

I  leave  it  for  you  to  say  from  all  the  evidence  in  the  case  whether 
the  defendant  acted  in  good  faith  in  consulting  his  own  attorney 
employed  by  him  in  the  civil  action,  and,  if  you  find  that  he  did 
not  act  in  good  faith  in  consulting  with  said  attorney,  then  ,he  can- 
not plead  such  advice  as  a  defense  to  said  action.®* 

You  are  instructed  that  it  is  not  enough  for  defendant  to  prove 
generally  that  all  the  facts  were  laid  before  the  attorney,  but  it 
must  be  shown  what  facts  were  submitted.®' 
§  3566(9).    Oklahoma 

,  You  are  further  instructed  that  it  may  be  stated  as  a  general 
rule,  where  a  party  has  communicated  to  his  attorney;  all  the  facts 
bearing  on  the  case  of  which  he  has  knowledge,  or  could  have  ob- 
tained by  reasonable  diligence  and  inquiry,  and  has  acted  upon  the 
advice  received  with  honesty  and  good  faith,  the  absence  of  malice 
is  established,  and  the  want  of  probable  cause  is  negatived,  and  the 
action  for  malicious  prosecution  will  not  lie.** 
§  3566(10).    Wisconsin 

You  are  iristructed  that,  if  the  jury  believe  from  all  the  testi- 
mony in  the  case  that  the  defendant,  before  the  institution  of  the 
criminal  proceedings  in  which  and  by  virtue  of  which  this  plain- 
tiff was  arrested,  taken  before  the  justice  of  the  peace,  and  was 
committed  to  jail  in  default  of  bail,  in  good  faith  inade  a  statement 
to  the  district  attorney  of  the  facts  of  which  he  had  knowledge  or 
information,  relating  to  the  connection  of  the  plaintiff  with  the 
burning  of  the  buildings,  fully  and  fairly;  and  that  defendant 
believed  such  facts -as  stated  to  the  district  attorney  to  be  true  and 
that  plaintiff  was  guilty  of  the  crime  with  which  he  was  charged 
and  thereafter  the  district  attorney,  acting  in  his  official  capacity, 
caused  the  warrant  to  be  issued,  and  the  plaintiff  arrested,  and  the 
subsequent  proceedings  to  be  had  that  were  had  in  that  action, 
then,  in  such  case,  the  defendant  is  not  liable  in  this  action.'*- 

§  3567.     Same — Good  faith  of  defendant  in  Seeking  advice 
§  3567(1).    Michigan 

You  are  instructed  thaf,  in  order  that  advice  of  counsel  should 
be  a  protection  to  the  defendant,  he  must  have  acted,  honestly,  and, 

BT  Perrenoud  v.  Helm,  90  N.  W.  980,  »»  Merchant  v.  Plelke,  84  N.  W.  574, 

65  Neb.  77.     Parenthetical  clause  is  10  N.  D.  48. 

disapproved  in  Gillispie  v.   Stafford,  «°  Sims  v.  Jay,  155  P.  615,  53  Okl. 

96  N.  W.  1039,  4  Neb.  (Unof.)  873.  183. 

6  8  Merchant   v.   Pielke,    84   N.    W.  "^  Spear  v.  Hiles,  30  N.  W.  506,  67 

574,  10  N.  D.  48.  Wis.  350. 
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where  the  facts  given  are  all  consistent  with  the  reasonable  theory 
of  the  innocence  of  the  party,  and ,  the  prosecutor  knows  or  has 
good  reason  to  believe  that  the  person  is  not  guilty  whom  he  is 
prosecuting,  and  does  not  believe  him  to  be  guilty,  he  cannot  have 
a  reasonable  cause  for  the  prosecution,  and  he  would  still  be  re- 
sponsible for  his  actions  no  matter  what  some  attorney  may  have 
told  him.'* 

You  are  instructed  that  the  advice  of  counsel  is  no  protection  for 
a  party  who  acts  maliciously  and  knows  that  the  party  whom  he 
is  prosecuting  is  not  guilty,  arid  further  knows  that  all  of  the  acts 
which  the  party  against  whom  he  complains  has  been  guilty  of  are 
all  consistent  with  the  natural  innocence  of  the  accused,  and  if  he 
proceeds  under  such  circumstances,  advice  of  counsel  is  no  protec- 
tion, and  he  would  be  liable  for  the  damages  done.** 

§  3567(2).     Missouri 

You  are  instructed^  that,  even  if  the  jury  should  find  that  the 
defendants  prior  to  such  prosecutions,  communicated  to  counsel 

learned  in  the  law,  all  the  facts  as  defined  in  instruction  No. , 

yet,  nevertheless,  if  they  should  further  find  that  such  prosecutions 
were  without  probaUe  cause,  and  that  such  counsel  were  not  con- 
sulted by  them  in  good  faith,  but  that  defendants  were  actiiated, 
in  consulting  such  counsel  and  in  commencing  said  prosecutions, 
with  angry  passions  and  a  hostile  desire  to  injure  and  wrong  him, 
then  the  opinion  and  advice  of  such  counsel  is  of  no  avail  as  a 
defense  in  the  cause.'* 

§  3568.     Same — Duty  to  communicate  all  the  facts  to  counsel 
;  3568(1).    Alabama 

The  court  charges  the  jury  that,  unless  the  jury  believe  from  the 
eyidence  that  all  the  facts  known  to  defendant  or  which  he  could 
have  ascertained  by  due  diligence  were  fully  and  truly  laid  before 
a  reputable,  practicing  attorney,  the  advice  of  such  an  attorney  is 
no  protection  to  defendant.**   ,  i, 

The  court  charges  the  jury  that,  while  it  is  a  defense  to  a  suit  in 
malicious  prosecution  that  the  prosecutor  had  secured  advice  from 
a  practicing  attorney  learned  in  the  law,  yet  the  court  charges  the 
jury  that,  in  order  for  such  advice  to  be  a  complete  defense,  the 
law  requires  that  the  prosecutor  shall  have  made  a  full  and  fair 
statement  of  the  facts,  and  unless  such  full  and  fair  statement  was 
made  it  is  no  protection  to  him  in  a  suit  for  malicious  prosecution." 

«2  Gurden    v.   Stevens,  109  N.  W.  «5  Fowlkes  v.  Lewis,  65  So.  724,  10 

856,  146  Mich.  489.  Ala.  App.  543. 

63  Gurden   v.   Stevens,  109  N.   W.  ««  Sloss-Sheffield  Steel  &  Iron  Co. 

856,  146  Mich.  489.  v.  O'Neal,  52  So.  953,  169  Ala.  83. 

«*  Sharpe  v.  Johnston,  59  Mo.  557. 
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§  3568(2).     California 

*rhe  court  instructs  the  jury  that  the  '  defendant,  in  order  to 
jlistify  the  acts  complained  of  byithe  plaintiff  on  the  ground  that  he 
acted  Under  the  advice  of'counsel,  must  notonly  show  that  he 
disclosed  to  his  counsel  all  the  material  facts  bearing  6n  the  guilt 
or  innocence  of  the  plaintiff  known  to  him,  but  also,  if  he  had  rea- 
sonable grounds  to  believe  that  other  facts  existed  tending  to  ex- 
culpate the-  plaintiff,  that  he  either  hirriself  made  inquiry  as  to 
such  other  facts  or  disclosed  his  beli«f  in  such  other  facts  to  said 
counsel,  so  that  the  latter  might  have  an  opportunity  to  make  in- 
quiry as  to  their  existence.*'   ' 

§  3568(3).    Illinois  ,  |  ,     . 

The' jury  are  instructed  .that  before  the  defendant  can  shield  him- 
self by  the.  advice  of  counsel,  it  must  appear  from  the  evidence  that 
he  made  in  good  faith  a  full,  fair,  and  honest  state'merit  of  all  the 
material  circumstances  bearing"  upon  the '  supposed  guilt  of  the 
plaintiff  which  Were  within  the  knowledge  of  the  defendant,  or 
which  the  defendant  Could,  by  the  exercise  of  ordinary  ca,re,  have 
obtained,  to  a  respectable  attorney  in  good  standing,  and  that  the 
defendant  in  good  faith  acted  upon  the  advice  of  said  attorney  in 
instituting  and  carrying  on  the  prosecution  against  the  plaintiff.** 

§  3568(4).     IVIissouri  , 

You  are  instructed  that  the  defendants  canijqt  shield,  themselves 
tinder  the  advice  of  counsel,  unless  the  jury  find,  and  believe  from 
the  evidence  that  the  defendants  communicated  to  such  counsel 
all  the  facts  bearing  upoh  the  guilt  or  inhocehce  of  the  accused 
in  the  criminal  case  which  they  knew  or  by  reasonable  diligence 
could  have  ascertained ;  and  you  are  therefore  instructed  that  if  you 
believe  from  the  evidence,  that  the  defendants  of  their  agents  in- 
tentionally concealed  or  falsely  represented  or  neglected  tO'  ascer- 
tain and  advise  said  counsel  of  all  the  facts  which  they  knew,  or 
by  the  exercise  of  reasonable  diligence  could  have  ascertained, 
bearing  on  the  innocence  or  guilt  of  the  accused  in  said  criminal 
cafee,  then  the  advice  of  counsel  is  of  no  avail  as  a  defense  in  this 
case.** 

You  are  instructed  that  the  defendants  cannot  shield  themselves 
undet  the  advice  of  counsel,  unless'  they  show  that  they  communi- 
cated to  such  counsel  all  the  facts  bearing  upon  the  guilt  or  inno- 
cence of  the  accused,  which  they  knew,  6r  by  reasonable  dilig-ence 
could  have  ascertained.'* 

6  7  Murphy  v.  Davids,  186  P.  143,  'o' Carp  v.  Queen  Ins.  Co.,  101  S. 
181  Gal.  706.  '    '•        W.  78,  203  Mo.  295. 

«8  Boy  T.  Goings,  112  111.  656.  'o  Sliarpe  v.  Johnston,  50  Mo.  557. 
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§  3568(5).    South  Dakota 

The  court  further  instructs  the  jury  that  the  burden  is  upon  the 
defendant  to  prove  that  he  sought  counsel  with  an  honest  purpose 
to  be  informed  as  to  the  law,  and  that  he  was  in  good  faith  guided 
by  such  advice  in  causing_  the  arrest  of  the  plaintiff,  and  that 
whether  or  not  the  defendant  did  before  instituting  the  criminal 
proceedings  make  a  full,  correct,  and  honest  disclosiire  to  thestate's 
attorney  of  this  county  of  all  the  material  facts  bearing  upon  the 
guilt  of  the  plaintiff,  of  which  he  had  knowledge,  and  whether,  in 
commencing  such  proceedings,  the  defendant  was  acting  in  good 
faith  upon  the  advice  of  his  counsel,  are  questions  of  fact  to  be 
determined, by  the  jury  from  all  the  evidence  and  circumstances 
proved  in  the  case;  and,  if  the  jury  believe  from  the  evidence  that 
the  defendant  did  not  make  a  full,  correct,  and  honest  disclosure, 
of  all  of  such  facts  to  his  counsel  and  the  state's  attorney,-  but 
that  he  instituted  the  criminal  prosecution  from  a  fixed  determina- 
tion of  his  own,  rather  than  from  the  opinion  of  counsel;  then  such 
advice  can  avail  nothing  in  this  suit.'^ 

§  3568(6).     Virginia 

The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence, that  the  defendant  did  not  rnake  a  full,  correct,  and  hon- 
est disclosure  of  all  such  facts,  to  liis  counsel,  but  that  he  instituted 
the  criminal  prosecution  from  a  fixed  determination  of  his  own, 
rather  than  from  the  opinion  of  counsel,  then  such  advice  can  avail 
nothing  in  this  suit.'* 

§  3568(7).    Wyoming 

You  are  instructed  that  the  defendant  in  this  case  alleges  in  his 
answer  that  he  made  a  full,  true,  and  correct  statement  of  all  the 
facts  in  his  knowledge  bearing  upon  the  question  of  the  guilt  and 
innocence  of  the  plaintiff  of  the  crime  alleged  in  the  criminal  'com- 
plaint made  and  filed  by  the  defendant  against  the  plaintiff.  I 
charge  you  that,  under  the  law,  if  you  find  that  the  defendant  did 
not  state  all  of  the  facts  within  his  knowledge,  or  that  he  could 
have  ascertained  upon  reasonable  inqjiiry,  or  that  he  made  any  in- 
correct statement  to  said  attorney,  or  withheld  any  material  fact 
that  he  knew  or  by  reasonable  inquiry«could  have  ascertained,  then, 
and  under  such  circumstances;  the  advice  of  counsel  is  no  defense. 
You  are  further  instructed  upon  this  question  that  the  defendant 
is  required  by  law  to  state  all  the  facts  within  his  knowledge  that 
tend  to  show  the  innocence  of  the  plaintiff  of  the  crime  charged,  as 
well  as  all  the  other  facts  in  his  knowledge  that  tend  to  show  the 
guilt  of  the  plaintiff,  and  if  you  believe  from  the  evidence  that  said 

71  Wren  v.  Rehfeia,  1j7  N.  W.  323,  "  Jones  v.  Morris,  33  S.  E.  377,  97 

37  S.  D.  201.  Va.  43. 
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defendant  did  not  state  to  the  prosecuting  attorney  all  the  facts 
within  his  knowledge,  or  that  he  could  have  learned  by  a  fair  and 
reasonable  inquiry,  that  tended  to  show  the  innocence  of  the  plain- 
tiff of  said  alleged  crime,  then  I  charge  you  that  the  advice  of  Said 
attorney  is  no  defense.'* 

§  3569.  Same— Duty  to  communicate  belief  as  to  existence  of  oth- 
er facts  than  those  disclosed 
You  are  instructed  that  defendant  is  required  to  make,  and  to 
prove  to  your  satisfaction  by  preponderance  of  testimony  that  he 
did  make,  to  his  counsel,  a  full,  fair,  and  true  statement  of  all  the 
material  facts  known  to  him,  of  which  he  had;  and  knevv  the  means 
of  ascertaining.  If  defendant  had  reasonable  grounds  for  believ- 
ing that  other  facts  existed  which  would  tend  to  exculpate  plaintiff 
from  the  assault  with  intent  to  murder,  good  faith  requires  that 
.  he  should  have  either  made  further  inquiry  with  reference  to  those 
facts  and  circumstances,  and  communicated  the  information  ob- 
tained to  the  counsel,  or  that  he  should  inform  the  counsel  of  his 
belief  in  their  existence,  in  order  that  the  counsel  might  investi- 
gate with  reference  to  them,  and  take  into  account  in  forming  his 
opinion  the  infoi-mation  obtained  with  reference  to  them.'* 

§  3570.     Presumptions  and  burden  of  proof 
§  3570(1).     Arkansas 

You  are  instructed  that  the  burden  is  upon  the  plaintiff  to  show 
that  the  defendant  instituted  the  prosecution  in  this  case  without 
probable  cause,  and  with  malice  toward  the  plaintiff,  and  if  you 
find  that  there  was  probable  cause  or  that  there  Was  no  malice, 
your  verdict  will  be  for  the  defendant.'* 

§  3570(2).    Illinois 

The  court  instructs  the  jury,  for  the  defendant,  that  the  burden 
of  proof  in  this  case  is  upon  the  plaintiff  to  show  that  the  defend- 
ant, in  instituting  the  prosecution  before  ,  a  justice  of  the 

peace,  for  malicious  mischief,  acted  without  probable  cause,  and 
if  they  believe,  from  the  evidence,  that  the  plaintiff  has  failed  to 
show  a  want  of  such  probaljle  cause  by  a  preponderance  of  tes- 
timony, then  the  jury  vvill  find  for  the  defendant.^® 

§  3570(3).     IVIichigan 

You  are  instructed  that  the  burden  of  showing  the  existence  of 
the  want  of  probable  cause  is  upon  the  plaintiff." 

73  Boyer  v.  Bugher,  120  P.  171,  19  'o  McNeal  v.  Millar,  220  S.  W.  62, 

Wyo.  463.       •  143  Ark.  253. 

7*  Scrivani  v.  Dondero,  60  P.  463,  fegalef  v.  Thomas,  81  111.  478. 

128  Gal.  31.  7T  Hai-ris  v.  Thomas,  i03  N.  W.  863, 

140  Mich.  462. 
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§  3571.  Same — Duty  of  plaintiff  to  show  both  malice  and  want  of 
probable  cause 
You  are  further  charged  as  the  law  applicable  to  this  case  that, 
before  the  plaintiff  can  recover,  the  burden  is  upon  him  to  show, 
by  a  preponderance  of  the  evidence,  that  there  wa's  not  a  probable 
cause  for  the  making  of  the  said. complaint  by  the  defendant  charg- 
ing the  plaintiff  with  theft,  and  that  the  said  defendant  was  actu- 
ated by  malice  when  he  made  said  complaint  against  plaintiff, 
charging  him  with  the  theft  of  the  cotton,  and  prosecuted  him 
therefor,  if  he  did  so.'* 

§  3572.     Matters  considered  on  question  of  probable  cause 

You  are  instructed  that,  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  had  given  to  plaintiff  a  bond  for  the  conveyance 
of  land,  which  was  to  be  void  upon  the  failure  of  plaintiff  to  com- 
ply with  certain  conditions  therein  named,  and  those  conditions 
were  not  complied  with  by  plaintiff,  and  that  therefore  the  bond 
had  become  forfeited  and  void,  and  had  been  delivered  up  to  de- 
fendant by  plaintiff  or  his  agent,  and  that,  previous  to  such  de- 
livery, plaintiff  had  copied  said  bond,  or  written  one  of  similar 
import,  signing  the  defendant's  name  thereto,  or  caused  the  same 
to  be  done,  with  intent  to  assert  rights  under  said  bond,  to  the 
damage  or  prejudice  of  the  rights  of  defendant,  such  conduct 'on 
the  part  of  plaintiff  may  be  considered  by  you  in  passing  on  the 
question  whether  defendant  had  reasonable  and  probable  cause  to 
procure  the  arrest  of  the  plaintiff  on  a  charge  of  forgery.'* 

§  3573.  Same — Matters  considered  along  with  good  faith  of  de- 
fendant in  seeking  advice  of  counsel 
You  are  instructed  that,  in  determining  this  question  of  probable 
cause,  you  can  consider  all  the  facts  and  circumstances  as  shown 
by  the  evidence,  so  far  as  they  throw  any  light  upon  that  question 
— the  dispute  between  the  parties  as  to  the  right  to  the  use  of  this 
land,  the  circumstances  under  which  the  threat  was  made,  whether 

it  had  before^  been  made  to ,  the  language  used  by  plaintiff 

in  making  the  threat,  whether  the  defendant  fully  and  fairly  stated 
all  the  facts,  and  what  defendant  said  to  his  attorneys,  -whether  he  act- 
ed in  good  faith  on 's  advice,  and  whether  he  willfully  with- 
held any  material  fact  from  the  justice  in  making  the  complaint.** 

§3574.     Evidence  of  malice — Exercise  of  legal  right 

The  court  instructs  the  jury  that  if  the  plaintiff  remained  in  the 
■  house  after  his  term  of  renting  expired,  the  defendant  had  the 

78  Rainey  v.  Old  (Civ.  App.)  180  S.  so  Thurkettle  v.  Frost,  100  N.  W. 

W.  923.  283,  137   Mich.  115,  4  Ann.  Cas.  836. 

'•Davie  v.  Wisher,  72  111.  262.  Plaintiff  was  arrested  to  keep   the 

peace. 
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right  to  bring  suit  for  the  recovery  of  the  bouse,  and  the  ifact  of 
bringing  a  suit  for  this  purpose  is  not  evidence  of  malice  against 
the  plaintiff.** 

§  3575.     Inference  of  malice  from  want  of  probable  cause 
§  3575<l)-    Alabama 

The  court  instructs  the  jury  that,  while  the  court  has  charged 
you  that  malice  is  a  nepessary  ingredient  of  rhalicious  prosecution, 
the  court  further  charges  you  that  in  order  to  constitute  malice  it 
is  not  necessary  that  there  should  be  any  actual  hate  oi"  ill  will 
towards  the  party  prosecuted,  nor  towards  any  one  else,  but  a  ma- 
licious motive  in  law  is  any  indtive  other  than  a  bona  fide  purpose 
to  enforce  the  criminal  law,  a!nd  malice  miay  be  inferred  by  the 
jury  from  a  want  of  probable  cause  to  believe  that  the  person  pros- 
ecuted was  guilty  of  the  offense  for  which  he  was  prosecuted,  if 
the  jury  are  reasonably  satisfied  from  the  evidence  that  there  was 
such  want  of  probable  caUse.** 

The  court  charges  the  jury  that,  if  they  believe  from  the  evi- 
dence in  this  case  that  there  was  not  probable  cause  for  the  suing 
out  of  the  prosecution  against — ,  then  the  jury  may  infer  mal- 
ice from  the  want  of  probable  cause  on  the  part  of  the  defendant.*'' 

§  3575(2).    Indiana 

You  are  instructed  that  malice  may  be  inferred  from  want  of 
probable  cause  for  the  institution  of  such  proceedings ;  yet  such 
inferencp  (iocs  riot  necessarily  follow  from  a  want  of  probable 
cause,  but  it  is  for  you  to  determine  as  a  question  of  fact  from  the 
evideJhce  in  this  case  whether  such  proceedings  were  or  were  not 
instituted  by  the  grand  jury  of  county  on  the  false  testi- 
mony Or  evidence  of  defendant.*" 

§  3575(3)..   Missouri 

Yoii  are  instructed  that,  if  the  jury  believe  from  the  evidence 

that  the  proseciitions  in  the  court  of  and  the court 

were  vvitbout  probable  cause  on  the  part  of  the  partifes  prosecut- 
ing the  same,  then  they  may  infer  that' said  pi"OseCu.tion  was  ma- 
licious, and,  if  they  so  find,  they  ought  to  return  a  verdict  for  the 
plaintiff.*'     " 

§  3575(4).    Virginia 

The  court  instructs  the  jury  that,  in  order  for  the  plaintiff  to  re- 
cover for  malicious  prosecution  in  this'  case,  you  must  believe, 
from  a  preponderance  of  the  evidence,  that  the  defendant  set  on 

81  Emerson  v.   Lowe  Mfg.   Co.,  49  so  Rutherford  v.  Dyer,  40  So   974, 

•So.  69,  159  Ala.  sm.  146  Ala.  665. 

9*Fowlke8  V.  Lewis,  65  So.  724,  10  s«Kraiiss  v.  Weaver  (Add.)  126  N. 

Ala.  App.  543.  E.  248. 

81  Shairpe  V.  Jolinston,  59  Mo.-  537. 
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foot  or,  instigated  the  prosecution  of  the  plaintifif,  that  the  said 
prosecution  has  ended  favorably  to  the  plaintiff,  that  it  was  with^ 
out  probable  cause,  and^  that  it  was  malicious.  Malice,  as  used  in 
this  mstructioh',  means  any  imlawful  act  which  is  dbhe  willfully 
and  purposely  to  the  injury  of  another,  and  may  be  inferred  from 
the  want  of  probable  cause,  if  the  circumstances  'will  warrant  the 
implication ;  but  the  existence  of  malice  may  be  repelled  by  the 
circumstances,  though  there  was  not  good  ground  for  the  prose^ 
cution,  and  in  such  cases  the  action  will  not  lie.** 

§  3576.     Inferences  from  production  of  false   testimony   against 
plaintiff  , 

The  court  instructs  the  jury  that,  notwithstanding  you  may  be- 
lieve from  the  evidence  that  there  was  sufficient  evidepce  produced 
at, the  trial  of  the  criminal  case  against  plaintiff  to  constitute  prob- 
able cause  as  defined  to  you  in  the  other  instructions,  yet  if  you 
further  believe  from  the  evidence  that  any  material  part  of  the 
evidence  introduced  against  the  plaintiff  in  said  criminal  case 
was  false,  and  was  known  to  be  false,  by  the  defendants,  or  either 
of  them,  or  their  agents  or  servants,  and  that  said  false,  testimony 
was  procured  or  connived  in  by  the  defendants  or  either  of  them 
or  their  agents,  thei^  the  jury  would  be  warranted,  against  such 
defendant  or  defendants,  in  finding  that  there  was  no  "probable, 
cause  for  said  prosecution,  and  that  the  same  was  malicious.*® 

§  3577.     Limiting  effect  of  evidence 

The  jury  are  instructed  that  the  testimony  of  the  previous  re- 
lations of  the  parties  prior  to  the  birth  of  the  child  "in  (Question  is 
admitted  in  this  case  for  their  consideration  in  determining  the 
parentage  of  the  child,  and  to  throw  whatever  light  it  may'  Upon 
the  question  of  whether  the  prosecution  was  instituted  maliciously 
and  in  determining  the  injury  to  the  plaintiff,  if  any,  and  in  determining 
the  amount  of  damages,  and  for  no  other  purposes.** 

§  3578.     Sufficiency  of  evidence 

In  this  connection  the  jury  are  charged  that  malice  cannot  be  in,-. 
f erred  from  the  fact  that  a  c-omplaint  was  made  by  the  said  de- 
fendant against  the  said  'plaintiff,  nor  can  the  want  of  probable 
cause  be'irife'rred  from  the  discharge  of  the  plaintiff  on  the  charge 
of  theft,  because  both  the  want  of  probable  cause  and  malice,  as 

8  8'Clinchfleld  Coal  Cor^oratlbii  v.  napping  a  child  born  of  an  illicit  in- 

Redd,  96  S.  E.  836,  123  Va.  420.  tereourse  between   plaintiff  and   de- 

s"  Carp  V.  Queen  Ins.  Co.,  101  S.  W.  fendant.      The   above  instruction   is 

78,  203  Mo.  2i)5.i    ■  HOt,  intended  to  be  a  direction  as  to 

00  Allison  V.  Bryan,  151  B.  610,  50  what  should  be  considered  as  an.  ele- 

Okl.  677.    This  was  an  action  foi-  a  meat,  of  damage, 
prosecution  based  on  a  charge  of  kid- 
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above  defined,  must  be  established  by  the  plaintiff  by  a  prepon- 
derance of  the  evidence  before  he  can  recover.*'^ 

§  3579.     Sufficiency  of  evidence  of  want  of  probable  cause 
§3579(1).    Delaware 

You  are  instructed  that  if  you  should  find  from  the  evidence, 
under  this  instruction  respecting  the  law  of  malicej  that  the  pros- 
e.cution  complained  of  was  not  malicious,-  then  the  plaintiff  would 
not  be  entitled  to  recover.  If,  however,  you  should  find  that  the 
said  prosecution  was  malicious,  then  another  question  arises,  Was 
the  prosecution  instituted  without  probable  cause  ?  For,  as  We 
have  already  said,  if  the  prosecution  was  malicious,  it  is  still  fur- 
ther incumbent  upon  the  plaintiff  to  show  that  the  prosecution 
was  without  probable  cause.  Neither  proof  of  malice  on  the  part 
of  the  defendant,  as  we  have  defined  it,  nor  a  determination  of 
the  prosecution  in  favor  of  the  plaintiff,  is  sufficient  evidence  of 
want  of  probable  cause.  It  is  necessary  to  negative  the  existence 
of  probable  cause  at  the  time  of  the  institution  of  the  prosecution, 
by  some  affirmative  evidence.  The  plaintiff  must  make  some 
proof  that  there  was  no  reasonable  ground  for  the  complaint  made 
by  the  defendant, before  the  justice,  and  that  it  was  made  without 
any  probable  cause  to  support  or  sustain  it,  or  to-  induce  a  candid 
belifef  in  it.  For,  as  this  court  has  held-,  however  malicious  may 
have  been  the  motives  of  the  defendant  towards  the  plaintiff,  he  is 
protected  by  the  law,  if,  at  the  time  he  prosecuted  the  plaintiff,  he 
had  probable  cause  for  so  doing.  This  rule  of  law,  which  protects 
a  party  for  instituting  a  criminal  proceeding  when  there  is  prob- 
able cause  for  it,  proceeds  upon  principles  of  policy,  convenience, 
and  justice.** 

§  3579(2).    Michigan 

You  are  instructed  that  want  of  probable  cause  is  an  essential 
ground  in  this  action,  or  one  of  the  essential  grounds.  Other 
things  may  be  inferred  from  this,  but  this  cannot  be  inferred  from 
anything  else.  It  must  be  established  by  positive  and'  express 
proof.®* 
§  3579(3).     IVIinnesota 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  plaintiff  acted  in  good  faith  and  without  malicious  intent  to 
injure  the  owner  of  the  land  in  severing  the  crop  in  question,  un- 
der a  belief  that —  had  an  interest  in  the  crop  under  the  chat- 
tel mortgage,  and  that  defendant  knew,  or  by  reasonable  inquiry 

»i  Ralney  v.  Old  (Tex.  Civ.  App.)  "s  Le  Clear  v.  Perkins,  61  N.  Wl 

180  S.  W.  923.  357,  103  Mlcb.  131,  26  t.  R.  A.  627. 

82  Plummer  v.  Collins,  77  A.  750,  1 
Boyce,  281. 


3853  MALICIOUS  PROSECUTION  §  3582(1) 

•could  have  ascertained,  his  good  faith  in  this  respect,  you  will  be 
justified  in  finding  warit  of  probable  cause  for  arrest  of  plaintiff  for 
malicious  trespass.**  "  < 

§  3580.     Effect  of  dismissal  or  abandonment  of  prosecution  as  evi- 
dence of  malice  or  want  of  probable  cause 

The  question  of  whether  the  arrest  was  malicious  and  without 
probable  cause  does  not  depend  upon  ^yhether  the  plaintiff  was 
in  fact  guilty  as  charged,  but  whether  the  prosecutor  acted  in  good 
faith,  and  on  a  reasonable  appearance  of  cause  he  entertained  a  rea- 
sonable belief  that  the  plaintiff  was  guilty.  The  mere  fact  that 
the  prosecution  was  abandoned,  or  nol.  pros'd,  if  you  believe  it 
was  abandoned  or  nol.  pros'd,  is  not  prima  facie  evidence  of  want 
of  probable  cause.*^ 

The  court  charges  the  jury  that,  although  the  case  against  plain- 
tiff was  dismissed  in  the  city  court,  it  does  not  necessarily  follow 
that  the  prosecution  was  malicious,  nor  that  it  was  instituted  with- 
out probable  cause  for  believing  that  plaintiff  was  guilty  of  dis- 
orderly conduct.** 

§  3581.     Sufficiency  of  evidence  of  connection  of  defendant  w^ith 
prosecution 

The  court  instructs  the  jury  that  the  defendants'  connection  with 
the  prosecution  does  not  have  to  be  proved  by  direct  and  positive 
evidence,  but  may  be  established  by  facts  and  circumstances  in  evi- 
dence in  the  case  from  which  such  connection  with  said  prosecu- 
tion may  be  reasonably  inferred." 

§  3582.     Damages 
§  3582(1).    Alabama 

The  court  charges  the  jury  that,  if  you  believe  from  the  evidence 
that  defendant  in  this  case  did  maliciously,  and  without  probable 
cause  therefor,  cause  plaintiff  to  be  arrested  and  imprisoned  on  a 
charge  of  trespass  after  warning,  then  you  must  find  for  the  plain- 
tiff, and  assess  such  damages  as  in  your  sound  judgment  and  dis- 
cretion, you  think  shall  be  a  just  compensation  for  all  the  damages 
he  suffered  by  reason  and  as  a  proximate  consequence  of  plaintiff 
having  been  so  arrested  and  imprisoned.** 

The  court  charges  the  jury  that  the  malice  required  for  the  re- 
■covery  of  punitive  damages  in  this  case  need  not  amount  to  ill  will, 

0*  Price  v.  Denison,  103  N.  W.  728,  »' Carp  v.  Queen  Ins.   Co.,  101  S. 

95  Minn.  106.  W.  78,  203  Mo.  295. 

»B  Sanders  v.  Davis,  44  So.  979, 153  »»  Fowlkes  v.  Lewis,  65  So.  724,  10 

-Ala.  375.  Ala.  App.  543. 

o«  Sweeny  v.  Bienville  Water  Sup- 
ply Co.,  25  So.  575,  121  Ala.  454. 
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hatred,  or  vindictiveness  of  pilrpose.    It  is  sufficient,  if  the  defend-  , 
ant  is  guilty  of  a  wanton  disregard  of  the  rights  of  the  plaintifJ.^" 
§  35&2(2).     Kentucky  i 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  shall 
find  in  such  sum  as  will  reasonably  arid  fairly  compensate  him  for 
any  mortification  or  humiliation  caused' him  by  the  arrest  and  prose- 
cution upon  the  charge  of  disorderly  conduct,  or  for  any  damage 
done  his  reputation  or  character  in  the  community  in.  which  he 

resides,  not  exceeding  the  sum  of  $ ,  the  amount  claimed  in 

the  petition.^ 

§  3582(3).    Missouri 

You  are  instructed  that,  if  the  jury  find  for  the  plaintiff  on  the 
first  counjt  of  the  petition,   they   should   allow  and  assess  in  his 

favor,  first,  such  actual  damages,  not  exceeding dollars,  as 

under  the  evidence  they  may  believe  he  has  sustained,  and  which 
will  reasonably  compensate  him  for  any  reasonable  expenses,  if 
any,  incurred  by  hhn,  directly  occasioned  by  and  resulting  from 
the  defendant's  acts  and  conduct  as  shown  by  the  evidence;  and, 
second,  and  in  addition  thereto,  the  jury  may  also  allow  and  assess 
against  the  defendant  such  further  sum  by  way  of  exemplary  or 

punitive  damages,  not  exceeding  dollars,  as  will,  in  their 

opinion,  sufficiently  punish  the  defendant  for  the  wrong  and  injury 
done   the   plaintifl:.      If  ,the   jury   allow    exemplary    damages,    the 
amount  thereof  must  b,e  separately  stated  in  their  verdict.^ 
§  3582(4).     Nortll  Dakota 

You  are  instructed  that  the  elements  of  damage  to  be  considered  > 
by  the  jury,  if  you  find  for  the  plaintiff,  are  the  expenses  plaintiff 
was  put  to  in  the  prosecution  to  protect  herself,  including  reasonable 
attorney's  fees,  her  loss  of  time,  her  deprivation  of  liberty,  the  loss 
of  society  of  her  family,  injury  to  her  good  name,  her  personal 
mortification  at  being  placed  under  arrest,  her  wounded  prid6,  her 
mental  suffering,'  arid  the  smart  and  injury  of  the  malicious  acts 
and  acts  of  oppression  of  the  defendant,  if  3'6tt  'find  any  such  were 
committed.  These  are  what  are  known  in  law  as  direct  damages, 
actual  damages.® 

§  3582(5).    Okialioma 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  in ' 
this  case  that  the  plaintiff  is  entitled  to  recover,  then  in  estimat- 
ing the  plaintiflf's  damages,  if  any,  you  may  take  into  consideration ' 
the  fact  of  the  imprisonment  of  the  plaintiff,  if  you  find  she  wa^.im- 

»»  Sloss-ShefiBeld    SJeel  &  Iron  Co.  .  2, Cooper  v.  Scvoc,  79  S.  W  751  104 

V.  O'Neal,  52  So.  fl.j3,  169  iAla.  88.  Mo.  App.  414. 

1  Schwartz  v.   Boswell,  ICO   S.   W.  "  Mi'iHuint  v.  Pielke,  84  N.  W.  574. 

T4S,  156  Ky.  103.  10  N.  ,D.  48.      : 
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prisoned,  and  you  may  also  consider  what  amount,  if  any,  the 
plaintiff  was  compelled  to  pay  as  co,unsel  fee  in  defense  of  the  pros- 
ecution, not  to  exceed  the  sum  of  $ ,  and  you  may  take  into 

consideration  the  effect  of'  such  prosecution  and  imprisonment  upon 
the  plaihtiff  as  to  humiliation  and  mental  suffering,  if  any,  directly 
caused  thereby,  and  you  should  allow  her  as  damages  such  a  sum 
as  in  the  exercise  of  a  sound  discretion  you  may  believe  from  all 
the  facts  and  circumstances  given  in  evidence  will  be  a  fair  and 
just  cash  compensation  to  her  for  the  injuries  so  sustained,  if  any, 
not  to  exceed  the  sum  of  $ .* 

§  3582(6).    Texas 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff,  the 
measure  of  actual  damages  will  be  such  a  sum,  not  to  exceed  the 
amount  sued  for  as  actual  damages,  as  you  njay  find  from  the  evi- 
dence to  be  a  just  and  reasonable  compensation  to  plaintiff  for  the 
injury,  if  any,  sustained  by  him  as  the  direct  and  proximate  result 
of  said  criminal  prosecution,  taking  into  consideration  the  loss  of 
time  and  the  reasonable  expense,  if  any,  necessarily  incurred  by 
plaintiff  in  the  defense  of  said  prosecution,  and  the  injury,  if  any, 
to  plaintiff's  feeling,  credit,  or  reputation.? 

§  3583.     Same — Expenses  of  litigation 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  it  will  be 
your  duty  to  award  hirn  such  damages  as  will  adequately  compen- 
sate him  for  stich  loss  and  injury,  which  from  the  evidence  you 
shall  find  he  suffered.  The  plaintiff  should  be  made  whole  for  his 
loss  of  time,  his  anxiety  and  suffering,  and  any  injury  to  his  rep- 
utation, caused  by  his  ■  being  arrested  and  imprisoned,  and  if  you 
allow  anything  on  account  of  vindictive  or  punitive  damages,  you 
may  in  your  discretion  in  assessing  the  amount  of  such  damages 
take  into  consideration  the  proper  and  reasonable  expenses  of  de- 
fending the  criminal  prosecution  against  him.® 

§  3584.     Special  damages 

The  court  instructs  the  jury  that,  if  your  verdict  is  for  the  plain- 
tiff, you  may,  in  addition  to  such  damages,  if  any,  as  you  may 
award  him  under  instruction  No. ,  find  for  hin>  the  reasona- 
ble value,  if  any,  not  to  exceed  $ ,  of  the  two  suit  cases  and 

their  contents,  if  you  believe  from  the  evidence  they  were  lost  and 
plaintiff  deprived  of  them  by  reason  of  the  conduct  of  the  defend- 
ant company  complained  of,  and  not  by  any  fault  of  the  plaintiff, 

*  Allison  V.  Bryan,   151  P.  610,  50  tion  "credit"  Is  used  in  the  sense  of 

Old.  677.  1  reputation. 

5  Cnrlee  v.  Kose,  65  S.  W.  197,  27  «  Bell  v.   Matthews,  16    P.  97,  37 

Tex.  Civ.  App.  259.     In  this  instruc-  Kan.  686. 
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and  the  reasonable  value,  not  to  exceed  $ ,  of  such  time,  if 

any,  as  the  evidence  may  show  was  consumed  by  plaintiff  in  at- 
tending the  trial  of  the  prosecutions  against  him,  and  also  the 
amounl^,  if  any,  of  such  reasonable  attorney's  fee,  not  exceeding 
$ ,  as  the  evidence  may  show  was  necessarily  paid  by  plain- 
tiff for  his  defense  in  the  prosecutions  aforesaid;    provided  that 

your  finding  upon  the  whole  case  cannot  exceed  $ ■ — ,  the  amount 

claimed  in  the  petition.' 

§  3585.     Exemplary  damages 
§  3585(1).    Maryland 

The  cotlrt  instructs  the  jury  that,  if  they  shall  find  a  verdict  for 
the  plaintiff,  they  are  at  liberty  to  take  into  consideration  all  the  cir- 
•cumstances  of  the  case,  and  award  such  damages  as  will  not  only 
compensate  the  plaintiff  for  the  wrong  arid  indignity  he  has  sus- 
tained in  consequence  of  the  defendant's  wrongful  acts,  but  may 
also  award  exemplary  or  punitive  damages  as  a  punishment  to  the 
defehdailt  foi-  such  wrongful  acts.* 

§  3585(2),     Montana 

You  are  instructed  that,  in  an  action  for  malicious  prosecution, 
where  the  defendant  has  been  .guilty  of  oppressipn,  fraud  or  malice, 
actual  or  presumed,  the  jury,  in  addition  to  the  actual  damages, 
may  give  damages  for  the  sake  of  example,  and  by  way  of  punish- 
ing the  defendant,  riot  exceeding  in  all  the  amount  claimed  in  the 
complaint.® 

§  3585(3).    North  Carolina 

I  instruct  you  that,  if  you  find  that  the  conduct  of  the  defendant 
in  respect  to  this  arrest  and  prosecution  was  reckless,  wanton,  and 
malicious,  that  it  was  without  regard  to  the  rights  of  the  plaintiff, 
then,  gentlemen,  it  is  within  your  discretion  to  include  in  your  an- 
swer to  the  issue  a  sum  of  riioney  which  you  may  deem 

proper  as  smart  money  or  as  punitive  damages;  you  are  not  re- 
quired by  the  law,  notwithstanding  what  your  finding  as  to  the 
facts  may  be,  to  include  any  punitive  damages,  but  the  whole  mat- 
ter, as  to  whether  or  not  you  shall  include  punitive  damages,  is 
left  to  your  discretion,  tb  your  sound  judgment,  provided  yoU  shall 
find  that  the  coriduct  of  the  defendant  was  feckless,  wanton,  and 
malicious.''"  ' 

'  Cincinnati,  N.  O.-  &  T.  P.  Ry.  Co.  er,  where  jury  is  instructed  that  they 

V.  Cecil,  175  S.  W.   654,  164  Ky.  377.  must     find    both    want    of   probable 

8  Bishop  V.  Frantz,  93  A.  412,  125  cause  and  malice. 
Md.  183.  10  Brown  v.  Martin,  96  S.  B.  642. 

0  Brantly,  C.  J.,  and  Mllburn,  J.,  in  176  N.  0.  31. 
86  P.  33,  34  Mont.  308.    This  is  prop- 
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§  3585(4).    Virginia 

The  jury  is  instructed  that,  if  they  believe  that  the  acts  com- 
plained of  were  committed  with  actual  malice  and  a  design  to  injure 
or  oppress  the  plaintiff,  and  that  the  said  acts  v/ere  either  previ- 
ously authorized  or  subsequently  ratified  by  the  defendant,  the 
p'laihtiff  may  also  recover  punitive  or  exemplary  damages ;  tha:t 
is  to  say,  the  jury  will  not  be  limited  to  mere  compensation  for  the 
actua;l  "damages  sustained  by 'him.  They  may  give  him  such  further 
damages  as  they  may  think  right,  in  view  of  all  the  circumstances 
proved  at  the  trial,  as  punishment,  to  the  defendant,  and  as  a  salu- 
tary example  to  others  to  deter  them  from  offending  in  like  man- 
ner, if  the  circumstances  will  warrant  the  implication  of  malice,, 
but  the  existence  of  malice  may  be  repelled  by  the  circumstances, 
although  there  is  not  good  ground  for  the  prosecution,  and  in  such, 
case  the  action  will  not  lie.*^ 

§  3585(5).    Wisconsin 

•You  are  instructed  that,  if  you  find  that  the  defendant,  without 
probable  cause,  and  maliciously,  caused  the  arrest  of  the  plaintiff,, 
you  are  authorized  to  go  further,  and  award  punitory  damages  in 
such  sum  as  will  be  a  warning  to  defendant  and  all  other  persons 
not  to  commit  similar  wrongs,  and  consequently  such  damages,  to 
be  effectual,  must  have  some  relation  to  the  financial  ability  of  the 
defendant.  It  is  on  this  theory  that  evidence  as  to  defendant's  finan- 
cial ability  has  been  admitted.'^* 

§  3586.     Matters  considered  in  determining  exemplary  damages- 
Financial  ability  of  defendant 

You  are  instructed  that,  if  the  jury  find  that  the  defendant  wan- 
tonly and  maliciously  caused  tbe  arrest  of  the  plaintiff,  with  intent 
to  injure  his  feelings  and  disgrace  him  in  the  estimation  of  the 
public,  the  jury  not  only  may,  but  they  ought  to,  go  further,  and 
give  punitory  damages  in  such  a  sum  as  will  be  a  warning  to  the 
defendant  and  all  other  persons  not  to  commit  such  wrongs  and 
injuries.  Punitory  damages  are  given  in  law  as  an  admonition  to 
the  defendant,  and  all  other  persons*  not  to  perpetrate  similar 
wrongs;  and  consequently  such  damages,  to  be  effectual,  must, 
have  some  relation  to  the  financial  ability  of  the  defendant.  A 
sum  in  damages  which  would  be  a  salutary  warning  to  a  man  of 
limited  means  would  hardly  arrest  the  attention  of  a  millionaire,  and. 

"  Cllnchfleld   Coal   Corporation   v.  "are  autliorlzed"    is  strictly  correct, 

Redd,  96  S.  E.  836,  123  Va.  420.  it  would  have  better  pleased'  if  the 

12  Eggett  V.  Allen,  96  N.  W.  803, 119  trial  Court  had  expressly  indicated  to 

Wis.  635.    In  this  case  the  reviewing  the  jury  that  the  matter  of  exemplary 

court  says  that,  while  the  expression  damages  was  within  their  discretion. 

iNST.TO  JUKIES— 242 
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it  is  on  that  theory  alone  that  the  testimony  of  the  financial  ability 
of  the  defendant  was  admitted. ^^ 

§  3587.     Form  of  verdict 

The  court  charges  the  jury  that,  if  they  find  the  issue  in  this 
case  in  favor  of  the  plaintiff,  the  form  of  their  verdict  should  be 
as  follows:  "yVe,  the  jury,  find  the  issues  in  favor  of  the  plaintiff 
and  assess  his  damages  at  the  sum  of dollars.    ,  Fore- 


is  Spear  v.  Hiles,  30  N.  W.  506,  67  i<  Rutherford  v.  Dyer,  40  So.  974, 

Wis.  350.  146  Ala.  665. 
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CHAPTER  CXCIX 

MARINE  INSURANCE 

§  3588.    Warranty  by  insured  of  seaworthiness  of  vessel. 

3589.  Forfeiture    by    acts    increasing    hazard — Prohibition    of    "exposing 

buildings"  within  prescribed  distance. 

3590.  Duty  of  insured  with  respect  to  employment  of  watchman. 

§  3588.     Warranty  by  insured  of  seaworthiness  of  vessel 

The  jury  are  instructed  that  in  every  case  of  marine  insurance 
upon  a  ship  it  is.  warranted  by  the  insured  that  the  ship  is  sea- 
worthy, and  that  a  ship  is  seaworthy  only  when  it  is  reasonably  fit 
to  perform  the  services,  and  to  encounter  the  ordinary  perils  of  the 
voyage  contemplated  by  the  parties.^ 

§  3589.     Forfeiture  by  acts  increasing  hazard — Prohibition  of  "ex- 
posing buildings"  within  prescribed  distance 

I  charge  you  that  what  is  meant  by  the  word  "exposing"  or  "ex- 
posure" as  used  in  insurance  matters  means  openness  to  danger, 
accessibility  to  anything  that  may  affect  especially  detrimentally. 
The  words  "exposing  buildings"  mean  buildings  erected  and  oc- 
cupied for  the  use  therein  of  dangerous  elements,  as  fire,  whereby 
the  exposure  is  increased.  A  building  per  se — that  is,  a  building  in 
itself— is  not  an  exposing  building.  It  is  the  use  to  which  the 
building  is  put  that  determines  whether  or  not  it  is  an  exposing 
building;    and  if  you  find  thaf  at  the  time  of  the  burning  of  the 

,  this  launch,  there  was  no  building  within  five  hundred  feet 

erected  and  occupied  for  the  use  therein  oi  a  dangerous  element,  as 
fire,  and  where  such  dangerous  element  was  used,  there  was  no 
exposing  building  within  five  hundred  feet,  and  the  terms  of  the 
application  and  policy  were  not  violated  in  that  respect.  Now  that 
is  a  question  for  you  to  say,  whether  there  is  any  proof  in  this 
case  to  show,  under  the  definition  that  I  have  given  you  of  "ex- 
posing buildings"  that  there  were  any  exposing  buildings  within 
five  hundred  feet ;  that  is  a  question  for  you  to  determine,  whether 
the  buildings  you  have  heard  spoken  of  here,  under  the  .definition 
I  have  given  you  of  "exposing  buildings,"  did  increase  the  danger, 
or  were  any  element  of  danger  under  the  meaning  of  this  term 
here  "exposing  buildings."  ^ 

1  Nome  Beach  Lighterage  &  Trans-  2  Macatawa   Transp.    Co.   v.   Kre- 

portation  Co.  v.  Munich  Assur.  Co.  >  man's  Fund  Ins.  Co.,  134  N.  W.  193, 
(C.  C.  Gal.)  123  F.  820.  168  Mich.  365,  Ann.  Gas.  1913C,  69. 
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§  3590.     Duty  of  insured  with  respect  to  employment  of  watchman 

The  jury  are  instructed  that  it  was  the  duty  of  the  plaintiff,  un- 
der the  policy  of  insurance  sued  on,  to  exercise  ordinary  care  to 
employ  two  competent  watchmen,  one  of  whom  should  be  kept 
on  duty  on  board  the  boat  at  all -times;  and  it  was  the  duty  of 
the  watchman  on  board  the  boat  to  exercise  such  care  and  skill,  to 
watch  the  boat  as  reasonably  prudent  and -careful  men  usually 
exercise  in  watching  similar  premises  during  night  hours.  If  the 
jury  believe,  from  the  evidence,  that  either  the  plaintiff  or  his  watch- 
man failed  to  perform  his  duties  above  set  forth,  then  they  will  find 
for  the  defendant.  Ordinary  care  is  that  degree  of  care  which  or- 
dinarily prudent  persons  usually  exercise  under  the  same  or  sim- 
ilar circumstances.* 

»  St.  Paul  Fire  &   Marine  Ins.  Co.   t.  Kendle,  176  S.  W.  368,  165  Ky.  122. 
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CHAPTER  CC 

MAKRIAGE 

I  3591.    Essentials  of  marriage  contract. 

3592.  Bequisites  of  common-law  marriage. 

3593.  Duties  of  officials  with  respect  to  issuing  marriage  license — I/iabil- 

ity  for  penalty. 

3594.  Criminal  liability   for  sending  forged  telegram  purporting  to  give 

consent  of  parent  to  marriage. 

See,  also,  Breach  of  Promise  to  Marry ;   Husband  and  Wife. 

Proof  of  prior  marriage  as  element  of  ofEense  of  bigamy,  see  ante,  §  1055. 

§  3591.     Essentials  of  a  marriage  contract 

You  are  instructed  that  an  agreement  either  express  or  implied, 
coupled  with  a  proviso  or  qualification,  made  at  the  time  of  enter- 
ing into  a  marriage  contract,  that  either  or  both  of  the  parties  to 
the  contract  could  dissolve  the  contract  at  will,  would  not  in  law 
constitute  a  marriage  contract.* 

§  3592.     Requisites  of  common-law  marriage 

The  court  instructs  you  that  a  common-law  marriage  is  legal 
and  valid,  and  neither  the  issuance  of  license  or  ministerial  or  offi- 
cial marriage  ceremony  is  necessary  to  constitute  a  lawful  and  bind- 
ing common-law  marriage.  All  that  is  necessary  to  constitute  such 
a  marriage  is  that,  if  the  parties  mutually  agree  and  consent  to- 
gether to  become  husband  and  wife  and  thereafter  carry  out  the 
agreement  and  live  and  cohabit  together  as  husband  and  wife,  the 
marriage  would  be  valid.* 

You  are  instructed  that,  to  constitute  a  valid  common-law  mar- 
riage, it  is  not  necessary  that  the  parties  live  together  for  any  speci- 
fied time,  nor  that  they  live  together  continuously  for  any  specified 
time.* 

The  court  instructs  the  jury  that  a  common-law  marriage  is  valid 
in  this  state,  and  the  issuance  of  a  license  or  a  marriage  ceremony 
is  not  necessary  to  constitute  a  common-law  marriage.  A  common- 
law  marriage  exists  when  a  man  and  woman  enter  into  an  agree- 
ment to  become  husband  and  wife,  and  in  pursuance  of  such  agree- 
ment do  live  together  and  cohabit  as  husband  and  wife,  and  hold 
each  other  out  to  the  public  as  husband  and  wife.  Such  agreement 
to  become  husband  and  wife  may  be  express  or  implied;^  an  express 
agreement  is  where  the  parties  thereto  expressly  agree,  and  an  im- 
plied agreement  is  one  where  the  conduct  of  the  parties,  with  refer- 
ence to  the  subject-matter,  is  such  as  to  induce  the  belief  in  the 

1  Schwingle  v.  Keifer  (Tex.  Civ.  ^  Walton  v.  Walton  (Tex.  Civ.  App.) 
App.)  135  S.  W.  194.                                      191  S.  W.  188. 

2  Walton  V.  Walton  (Tex.  Civ.  App.) 
191  S.  W.  188. 
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minds  of  the  contracting  parties  that  they  intended  to  do  that  which 
their  acts  indicate  they  have  done.  If  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  plaintiff,  ,  and  the  deceased, 

■- — ,  agreed  to  become  husband  and  wife,  as  is  claimed  by  the 

plaintiff,  and  that  in  pursuance  of  such  agreement  they  lived  to-, 
gether  and  cohabited  as  husband  and  wife,  you  will  find  that  the 
plaintiff  was  the  wife  of ,  deceased.  If  you  fail  to  find  un- 
der the  preceding  clause  that  the  plaintiff  was  the  commorj-law 

wife  of  ,  deceased,  then  you  are  instructed  that  you  need 

proceed  no  further,  but  you  will  return  your  verdict  for  the  de- 
fendants.* 

§  3593.     Duties  of  officials  with  respect  to  issuing  marriage  license 
— Liability  for  penalty 

The  court  instructs  the,  jury  that  it  was  the  duty  of  the  defend-, 
ant  to  make  inquiry  as  to  the  age  of  - — ;; — r,  not  as  a  mere  matter 
of  form,  but  for  the  purpose,  conscientiously,  of  ascertaining  the 
facts  as  to  her  age.  Such  inquiry  as  a  business  man,  acting  in 
the  important  affairs  of  life,  would  make.  And  if  you  find  from 
the  evidence  that  the  defendant  failed  to  do  so,  yo'u  will  then  find 
that  he  did  not  make  reasonable  inquiry,  and  your  answer  to  the 
second  issue  will  be  "Yes."  If,  on  the  otjier  hand,  you  find  from 
the  evidence  that  P.  applied  to  the  defendant  for  the  marriage  li-' 

cense;    that  the  defendant  inquired  of  P.  the  age  of ;    that 

P.  told  the  defendant  she  was  years  of  age;  that  the  de- 
fendant, in  good  faith,  then  inquired  of  G.  the  age  of  the  girl,  and 
whether  P.  was  himself  reliable;  and  that  the  defendant  did  not 
know  that  P.  was  not  reliable-  (if  you  find  from  the  evidence  that 
P.  was  not  reliable);  and  that  G.  told  the  defendant  that  the  girl 
was  grOwn ;  and  that  P.  was  a  straight  boy  and  altdgether  reliable ; 
and  that  G.  was  himself  reliable  ahd  was  known  to  the  defendant 
to  be  reliable;  and  that  the  defendant  then  required  P.  to  make 
a  sworn  statement  of  the  girl's  age,  and  that  P.  in  the  sWorn  state- 
ment said  that  she  was years  of  age ;  and  that  the  defend- 
ant believed  these  statements '  to  be  true  and  acceptable,  and  acted 
on  them  in  good  faith — you  will,  in  that  event,  find  that  the  de- 
fendant made  reasonable  inquiry,  and  your  answer  to  the  second 
issue  will  be,  "No."  ®  , 

§  3594.  Criminal  liability  for  sending  forged  telegram  purporting 
to  give  consent  of  parent  to  marriage 
You  are  instructed  that,  in  the  contract  of  marriage  which  forms 
the  gateway  to  the  marriage  status,  the  parties  take  each  other  for 
better  or  for  worse,  for  richer  or  poorer,  to  cherish  each  in  sickness 
or  in  health;    and,  consequently,  a  mistake  by  one  of  the  parties 

<Berger  v.  Kirby  (Tex.  Civ.  App.)  P  Savage  v;  Moore,  83  S.  E.  549,  167 

135  S.  W.  1122.  N.  C.  383. 
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to  the  marriage,  whether  resulting  from  accident  or  in  general  from 
fraudulent  practices  in  respect  to  character,  fortune,  health,  or  the 
like,  is  not  a  crime  under  the  laws  of  this  state.® 

You  are  instructed  that,  if  you  find  from  the  evidence  that  at 
the  time  of  the  sending  of"  said  telegram  there  was  a  preconceived 
arrangement  between  the  defendant  and  N.,ithe  woman  henivas  seek- 
ing to  marry,  that  such  a  telegram  should  be  sent  by  the  defendant 

without  the  consent,  authority,  or  knowledge  of ,  the  mother 

of  N.,  and  that  at  the  time  of  the  sending  of  the  telegram  the  de- 
fendant did  not  intend  to  defraud,  deceive,  or  injure  N.,  by  the  send- 
ing of  the  said  telegram,  and  if  the  saicj  N.  knew  when  said  tele- 
gram' was  received  that  it  was  sent  without  the  authority  of  her 
mother,  then  your  verdict  must  be:  "We,  the  jury,  find  the  de- 
fendant not  guilty."  ' 

You  are  instructed  that,  if  you  find  that  N.,  at  the  time  she  re- 
ceived said,  telegram  at  -. — ,  knew  that  the  said  telegram  was 

not  signed,  authorized,  or  sent  by  her  mother,  r,  and  knew 

that  said  telegram  was  sent  in  pursuance  of  an  arrangement  be- 
tween her,  the  said  N.,  and  the,  defendant,  and  that  she  was.  not 
deceived* thereby,  and  that  the  defendant  did  not  intend  to  deceive, 
defraud,  or  injure  her  in  the  sending  of  the  said  telegram,  then  your 
verdict  must  be  not  guilty.*  .        . 

I  charge  you  that,  even  if  you  find  that  the  defendant  falsely  rep- 
resented himself  as  a  xnan  of  wealth  and  sopial  position  to  N.,  and 
concealed  from  her  the  fact  that  he  had  previously  been  convicted 
of  felony,  and  thereby  induced  her  to  marry  him,  that  this  of  itself 
was  not  sufficient  to  convict  the  defendant,  nor  does  it  prove  any 
element  of  the  crime  charged  in  the  information.^ 

I  charge  you  that  if  you  find  that  N.,  on ,  was  more  than 

years  of  age,  that  the,  consenjt  of  her  niother  or  father,  or 

either  of  them,  was  not  essential  or  necessary  to  consummate  a 
legal  marriage  between  the  said  N.  and  the  defendant." 

As  has  been  stated  to  you,  the  defendant  is  on  trial  for  the  crime 
charged  in  the  information,  and  for  no  other  crime.  The  law  in 
its  wisdom  does  not  Undertake  to  regulate  the  moral  conduct  of 
its  subjects,  and  even  if  you  find  thafthe  defendant's  conduct  has 
been  very  reprehensible  morally,  still  if  you  are  not  convinced  of 
his  guilt  beyond  a  reasonable  doubt  of  the  crime  charged  in  the 
information,  you  should  find  the  defendant  not  guilty,  no  matter 
what  your  opinion  may  be  of  h,is  conduct  otherwise." 

6  People  V.  Ohadwick,  76  P.  884,  143  »  People  v.  Ohadwick,  76  P.  S84. 
Cal  116  .  143  Cal.  116. 

7  People  V.  Ohadwick,  76  P.  8S4,  lo  People  v.  Ohadwick,  76  P.  884. 
143  Cal    116  14S  Cal.  116. 

8  People  V.  Ohadwick,  76  P.  884, 143  "  People  v.  Ohadwick,  76  P.  884, 
Cal.  116.  143  Cal.  116. 
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CHAPTER  CCI 

MASTER  AND  SERVANT 

A.    The  Contract  of  Emplotment^Performance  and  Compensation 

FOR  Services 

3595.  Skill  and  care  required  from  servant. 

3596.  Duty  of  servant  to  remain  at  place  where  business  ol  master  car- 

ried on. 

3597.  Recovery  by  master  of  damages  for  failure  of  servant  to  exercise 

reasonable  care. 

3598.  Character  of  compensation — Implied  contract.  , 

3599.  Recovery  of  full  compensation  as  dependent  upon  full  performance. 

3600.  Right  of  servant  on  voluntarily  quitting  employment -to  receive  all 

wages  due. 

3601.  Recovery  for  extra  services. 

3602.  Damages  for  refusal  to  permit  contract  to  be  performed. 

3603.  Same — ^Duty  of  employee  to  seek  other  employment. 
S604.     Burden  of  proof. 

3605.  Sufficiency  of  evidence  of  performance  by  servant. 

B.     Termination  op  Contract  and  Liability  of  AIasteb  for  Weonqfui. 

Discharge 

3606.  Termination  by  mutual  consent.  * 

3607.  Conditional  resignation — Duty  of  master  to  observe  conditions. 

3608.  Right  of  discharge  as  dependent  on  whether  hiring  at  will. 

3609.  Right  to  discharge  where  term  of  contract  specified. 

3610.  Grounds  for  discharge. 

3610(1).  United  States. 
3610(2).  Iowa. 
3610(3).  Missouri. 

3611.  Same — Drunkenness. 

3611(1).  United  States. 
3611(2).  Mississippi. 

3612.  Requirement  that  services  of  employee  be  satisfactory  to  employer. 

3612(1).  Missouri. 
3612(2).  Rhode  Island. 

3613.  Waiver  of  grounds  for  discharge. 

3614.  Damages  for  wrongful  discharge. 

3614(1).  Indiana. 
3614(2).  Iowa. 
3614(3).  Missouri. 
3614(4).  Pennsylvania. 
8615.    Mitigation  of  damages^-Duty  of  plaintiff  to  seek  employment  else- 
where. 
3615(1).  Indiana. 
3615(2).  Iowa. 

O.    Liability  of  Master  for  Injuries  to  Servant 
1.    Liahility  of  Master  in  General 

3616.    Existence  of  relation  of  master  and  servant. 
3616(1).  Alabama. 
;       ■     ,      3616(2).  Indiana. 
3616(3).  Iowa. 
'  3616(4).  Texas. 

3616(5).  Virginia. 
3017.    Right  of  volunteers. 
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I  3618.    Negligence  as  basis  of  liability. 
3618(1).  Alabama. 
3618(2).  Iowa. 
8619.     Liability  for  unavoidable  accidents.  ' 
3619(1).  Alabama. 
3619(2).  Michigan. 
.3619(3).  Missouri. 
3619(4).  Texas. 

3620.  Injuries  caused  by  physical  disability  of  servant. 

3621.  Degree  of  care  required  from  master  and  what  constitutes  negli- 

gence- and  ordinary  care. 
2621(1).  Alabama. 
.3621(2).  Arkansas. 
3621(3).  Iowa. 
3621(4).  Michigan. 
3621(5).  Nevada. 
3621(6).  North  Carolina, 
3621(7).  Oklahoma. 
3621(8).  Oregon. 
3621(9).  Texas. 
3621(10).  Washington. 

3622.  General   instruction   as  to   conditions  warranting  recovery  against 

master. 
3622(1).  Michigan. 
3622(2).  Oklahoma. 

3623.  Effect  of  fact  that  employer  is  corporation. 

3623(1).  Arkansas. 
3623(2).  Texas. 

3624.  Power  to  delegate  duty. 

3625.  Scope  of  emplovment. 

3625(1).  Delaware. 
3625(2).  Kentucky. 
3625(3).  Virginia. 

3626.  Knowledge  of  fellow  servant  as  notice  to  master. 

3627.  Duty  to  children. 

3628.  Employment  of  minor  in  hazardous  work. 

3629.  Particular  instances  of  duties  of  master. 

3630.  Duty  of  master  to  observe  warnings  of  danger  given  by  strangers. 

3631.  Right  of  master  to  assume  that  servant  will  avoid  obvious  perils. 

3631(1).  Arkansas. 
3631(2).  North  Carolina. 
3631(3).  Wisconsin. 

3632.  Release  from  liability — Setting  aside  for  fraud. 

2.    nuty  of  Master  to  Furnish  Safe  Place  to  Work  and  to  Keep  it  Safe 

"3633.    Degree  of  care  required  from  master, 
3633(1).  United  States. 
36.33(2).  Arkansas. 
3633(3).  California, 
3633(4).  Idaho. 
3633(5).  Iowa. 
3633(6).  Oklahoma. 
3633(7).  Texas. 
3633(8).  Utah. 
3633(9).  Washington. 

3634.  Duty  to  keep  place  safe. 

3634(1).  Iowa. 
3634(2).  Oregon. 

3635.  Power  to  delegate  duty. 

3635(1).  Arkansas. 
3635(2).  Idaho. 
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3035(3).  Montana. 
3635(4).  Nevada. 
3635(5).  Oregon. 
3635(6).  Utah.  "    .       i    , 

|-  3636.     Necessity   of  notice   to   master   of   defective   condition   of   working 
place. 
3636(1).  Iowa. 
3636(2).  Texas. 
3637.    Duty  of  inspection  of  master. 

3688.  ■  Liability  to  employee  whose  duty  it  is  to  maJre  place  safe. 
-  3639.     Same — Mine  foreman. 

3640.  Place  becoming  unsafe  after  commencing  work  by  reason  of  work  done. 

3641.  Place  made  unsafe  by  climatic  conditions.      . 

3642.  Places  inherently  dangerous  and  necessarily  changing.: 

3643.  Particular  instances  of  unsafe  places.      .  >  ;. 

3643(1).  Kentucky. 
3643(2).  Missouri. 
3643(3).  Texas. 
3643(4).  Washington. 

3644.  Injuries  caused  by  falling  object. 

3645.  Injuries  caused  by  collapse  of  building. 

3646.  Duty  as  to  furnishing  plaCe  for  blasting  operations.  '  _  . 

3647.  Tripping  over  obstacles.  -  ' 
364S.     Same — Hidden   obstructions. 

3649.  Failure  to  place  warning  signal  around  excavation. 

3650.  Statutory  requiretnents  as  to  fire  escapes. 

3651.  Duty  of  railroads  to  their  employees. 

3651(1).  United  States. 
3651(2).  Arkansas. 
3651(3).  Colorado; 
3651(4).  Mississippi. 
3651(5).  Missouri. 
3651(6).  North  Carolina. 
3651(7).  Oklahoma. 
3651(8).  Texas. 

3652.  Same — Defective  roadbed  or  tracks. 

3653.  Same — ^Defective  highway  crossing. 

3654.  Same — Defective  bridge. 

3654(1).  Missouri. 
3654(2).  Utah. 

3655.  Same — Duty  with  respect  to  height  of  overhead  bridge. 

3656.  Same^ — Approach  to  cars  for  purpose  of  making  coupling. 

3657.  Same — Injui-ies  from  objects  near  track. 

3657(1).  California. 
3657(2).  Virginia. 

3658.  Same — Failure  to  light  premises, 

3659.  Duty  of  mine  owner. 

3659(1).  Arkansas. 
3659(2).  Kentucky. 
.3659(3).  Michigan. 
3659(4).  Oklahoma. 
3659(5).  Virginia. 

3660.  Same — Noxious  and  explosive  gases. 

3660(1).  Iowa. 
3660(2).  Oklahoma. 

3661.  Same — Duty  as  to  form  and  location  of  rooms. 

3662.  Same — Duty  with  i-espect  to  timbering  or  scaling. 

3662(1).  Illinois. 
3662(2).  Kansas. 
3662(3).  Utah. 

3663.  Same— Duty  as  to  shelter  holes. 
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§  3064.     Defective  gas  main. 
3665     Injuries  caused  by  displacement  of  earth  or  rock. 

3665(1).  Iowa.  ,  ' 

3665(2).  Missouri. 

3.     Dntij  of  Mmtcr  to  Furnish  Safe  Ways,  Appliances,  and  Eqidpmmt, 

and  to  Keep  Them  Safe 
3666.    Degree  of  care  required. 

3666(1).  Arkansas. 

3666(2).  Delaware. 

3666(3).  Iowa. 

3666(4).  Missouri. 

3666(5).  North  Carolina. 

3666(6).  North  Dakota. 

3666(7).  Oklahoma. 

3666(8).  Texas. 
3667V    Delegation  of  duty. 

3667(1).  California 

3667(2).  Utah.  r  :,,,■!,,,  ;;  >       , 

3668.  Duty  with  respect  to  "providing  safe  approaches   and  exits  to  and 

from  work. 
3668(1).  North  Carolina. 
3668(2).  South  Carolina. 
3668(3).  Utah. 

3669.  Duty  to  keep  appliances  furnished  reasonably  safe. 

3669(1).  United  States.  ,    . 

3669(2).  Illinois. 

3669(3).  Indiana. 

3669(4).  Kentucky, 

3669(5).  Michigan. 

3669(6).  North  Carolina. 

3670.  Duty  as  to  inspection  ov  testing  of  appliances. 

3670(1).  United  States. 
3670(2).  California. 
3670(3).  North  Carolina. 
3670(4).  Utah. 

3671.  Same — Simple  tools. 

3672.  Necessity  and  sufficiency  of  notice  to  master  of  defects. 

3672(1).  Alabama. 
3672(2).  California. 
3672(3).  Delaware. 
3672(4).  Missouri. 
3672(5).  North  Carolina. 
3B73.    Effect  of  knowledge  by  master  of  defects. 

3674.  Eight  of  master  to  opportunity  for  repairs. 

3675.  Defective  appliance  furnished  by  coservant  with  sanction  of  fore- 

man. ,  ;  .  ■ 

3676.  Duty  of  master  where  appliances  of  third  person  are  used. 

3676(1).  California. 
3676(2).  South  Carolina. 
3677.-    Right  of  master  to  rely  on  guaranty  of  third  person. 

3678.  Discretion  of  master  in  determining  character  and  kind  of  appli- 

ances to  be  used. 

3679.  Duty  with  respect  to  furnishing  best  or  most  improved  appliances. 

3679(1).  Delaware. 
3679(2).  North  Carolina. 
3679(3).  Virginia. 

3680.  Appliances  in  ordinary  use.  ' 

3681.  Liability  to  servant  whosic  duty  it  is  to  inspect  or  repair  alleged 

defective  appliance. 
3681(1).  Minnesota. 
3681(2).  Missouri. 
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3681(3).  North  Carolina. 
,     3681(4).  Virginia. 

3682.  Duty  to  Improve  machine  furnished  to  servant. 

3683.  Method  of  tempering  tools. 

3684.  Particular  defective  appliances. 

3684(1).  Mississippi. 

3684(2).  Missouri. 

3684(3).  North  Carolina. 

3685.  Scaffolds. 

3685(1).  Missouri. 

3685(2).  Oregon. 

3685(3).  Washington. 

3686.  Ladders. 

3686(1).  Kentucky. 
3686(2).  Texas. 

3687.  Defective  rope. 

3688.  Protective  appliances. 

3689.  Appliances  to  prevent  Inhalation  of  poisonous  substances. 

3690.  Duty  to  guard  dangerous  machinery. 

3690(1).  Galifomla. 
3690(2).  Indiana. 
3690(3).  Iowa. 
3690(4).  Missouri. 
3690(5).  Oklahoma. 
3690(6).  Oregon. 

3691.  Care  required  as  to  electrical  appliances  and   safeguards  against 

electricity. 
3691(1).  Arkansas. 
3691(2).  Missouri.' 
3691(3).  Texas. 
3691(4).  Virginia. 

3692.  Safety  devices  for  elevators. 

3692(1).  Missouri. 
3692(2).  Oregon. 

3693.  Duty  of  railroads. 

3693(1).  United  States. 
3693(2).  Alabama. 
3693(3).  Iowa. 
3693(4).  Kentucky. 
3693(5).  Missouri. 
3693(6).  Oklahoma. 
3693(7).  Texas. 

3694.  Same — Defective  dravcbar  or  drawhead. 

3695.  Same — Air  brakes. 

3696.  Defective  hand  oar. 

3697.  Duty  of  railroad  company  to  inspect  cars  of  other  roads. 

3698.  Duty  of  master  under  federal  Safety  Appliance  Act. 

3698(1).  Iowa. 
3698(2).  Missouri. 
3698(3).  Virginia. 

3699.  Duty  of  telephone  company. 

3700.  Duty  of  operator  of  mines. 

3700(1).  Alabama. 
3700(2).  Missouri. 
3700(3).  Oklahoma. 

3701.  Same — Duty  to  furnish  safe  and  suitable  oil. 

4.    Methods  of  Work 

3702.  Duty  of  master  in  general. 

3702(1).  Michigan. 
3702(2).  Oregon. 
3702(3).  Texas. 
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§  3703.    Delegation  of  duty. 

3704.  Use  of  improper  and  unusual  methods  of  work  as  ground  of  liabil- 

ity. 

3705.  Presumption  of  knowledge  by  master  of  customary  method  of  work. 

3706.  Failure  to  furnish  sufficient  men  to  enable  work  to  be  done  with 

safety. 
3706(1).  Delaware. 
,      ,.  ,         3706(2).  Missouri. 
3706(3).  Virginia. 

3707.  Method  of  handling  explosives. 

3708.  Care  required  while  moving  heavy  objects  at  an  elevation. 

3709.  Railroad  operations. 

3710.  Duty  to  give  warning  signals  in  operation  of  engines  and  cars. 

3710(1).  Alabama. 
3710(2).  Arkansas. 
3710(3).  California. 
3710(4).  Kentucky. 
3710(5).  Missouri. 
3710(6).  Texas. 
3710(7).  Virginia. 
3710(8).  West  Virginia. 

3711.  Same — Kicking  or  shunting  cars. 

3712.  Method  of  stopping  trains. 

3712(1).  Minnesota. 
3712(2).  Texas. 
3712(3).  Virginia. 

3713.  Duty  of  railroad  company,  to  watch  out  for  employees  on  track. 

3713(1).  United  States. 
3713(2).  Alabama. 
3713(3).  Idaho. 
3713(4).  Kentucky. 
3713(5).  Utah. 

3714.  Mining  operations. 

5.    Duty  of  Master  to  Warn  or  Instruct  Concerning  Dangers  Connected 

with  Work 

3715.  Duty  in  general. 

3715(1).  Alabama. 
3715(2).  Arkansas. 
3715(3).  California. 
3715(4).  Delaware. 
3715(5).  Iowa. 
3715(6).  Kentucky. 
3715(7).  Michigan. 
3715(8).  Texas. 

3716.  Duty  as  dependent  upon  knowledge  or  means  of  knowledge  of  serv- 

ant. 
3716(1).  Arkansas. 
3716(2).  California. 
3716(3).  Delaware. 
3716(4).  Oklahoma. 
3716(5).  Texas. 

3717.  Duty  as  dependent  on  whether  servant  engages  to  work  generally 

or  to  do  some  specific  work. 

3718.  Duty  with  respect  to  minors  and  inexperienced  employees. 

3718(1).  Alabama. 
3718(2).  Arkansas. 
3718(3).  California. 
3718(4).  Delaware. 
3718(5).  Oregon. 
3718(6).  Tennessee. 
3718(7).  Utah. 
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■  3719.     Samfr — Knowledge  by  master  of  Incapacity  of  infant.  ' 

3720.  Duty  with  respect  to  elevators  and  elevator  shafts-^Duty  to  warn 

as  to  removal  of  elevator. 

3721.  Duty  in  operation  of  mines. 

3721(1).  Utah. 
3721(2).  Virginia. 

3722.  Duty  with  respect  to  use  of  explosives. 

3723.  Care  required  in  blasting  operations — Duty  to  warn  as  to  unexplod- 

ed  charges. 

3724.  Warning  against  danger  of  flying  fragments  rtf  steel  or  iron. 

3725.  Warning  against  rolling  stones. 

6.     Assvm,ption  of  Rink 

3726.  Risks  naturally  and  ordinarily  incident  to  employment. 

3726(1).  United  States. 
3726(2).  Alabama. 
3726(3).  Arkansas. 
3726(4).  California. 
3726(5).  Delaware; 
3726(6).  Indiana. 
3726(7).  Iowa. 
3726(8).  Kentucky. 
3726(9).  Oklahoma. 
3726(10).  Texas. 
3726(11).  Utah. 

3727.  Open,  obvious,  or  known  dangers. 

3727(1).  Arkansas. 
3727(2).  California. 
3727(3).  Iowa. 
3727(4).  Michigan. 
3727(5).  Missouri. 
3727(6).  Nebraska. 
3727(7).  North  Dakota. 
3727(8).  Oklahoma. 
3727(9).  -Texas. 
3727(10).  Virginia. 
3727(11).  Washington. 
3727(12).  Wisconsin. 

3728.  Same — Risk  of  customary  dangerous  method  of  work. 

3728(1).  United  States. 
3728(2).  Texas. 

3729.  Same — Risks  arising  in  building  construjction. 

3730.  Same — ^Risks  from  machinery. 

3730(1).  Delaware. 
3730(2).  Missouri. 
3730(3).  Washington. 
3730(4).  Wisconsin. 

3731.  Same — Risk  of  handling  electric  wires  with  naked  bands. 

3732.  Same — Risks  from  railroad  operations. 

3732(1).  Iowa. 
3732(2).  Missouri. 
3732(3).  Oklahoma. 

3733.  Same — Risks  incident  to  coupling  cars. 

3733(1).  Delaware. 
3733(2).  Texas. 

3734.  Same — Risks  assumed  by  section  men  or  railroad. 

3735.  Same — Risks  from  mining  operations. 

3735(1).  United  States. 
8735(2).  Alabama. 

3736.  Same— Risk  of  disease. 
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§  3737.     Same — Eule  under  federal  Employers'  Liability  Act 

3737(1).  United  States. 

3737(2).  Virginia. 
oZon     S"J^  *®  affected  by  duty  of  injured  servant  to  inspect 
rfVda.     Unknown  risks  and  latent  and' invisible  defects 

3739(1).  United  States.       , 

3739(2).  California. 

3739(3).  Idaho. 

3739(4).  Indiana. 

3739(5).  Missouri. 

3739(6).  Oklahoma. 

3739(7).  Oregon. 

3740.  Bisks  growing  out  of  negligence  of  master. 

3740(1).  Arkansas. 
3740(2).  Illinois. 
3740(3).  Indiana. 
3740(4).  lovi^a. 
3740(5).  Missouri. 
3740(6).  Nevada. 
3740(7).  North  Carolina. 
3740(8).  Oklahoma. 
3740(9).  Oregon. 
3740(10).  South  Carolina. 
3740(11).  South  Dakota. 
3740(12).  Virginia. 

3741.  Same — Duty  of  inspection  and  right  of  employee  to  assume  that 

master  has  done  his  duty. 
3741(1).  Alabama. 
3741(2).  Arkansas. 
3741(3).  California, 
3741(4).  Georgia. 
3741(5).  Missouri. 
3741(6).  Texas. 
3741(7).  Virginia. 

3742.  Same — Risk  of  improper  guard  furnished  for  machinery. 

3743.  Same — Railroad  operationsj  '  Jii 

3743(1).  Texas.  <bi- 

3743(2).  Virginia. 

3744.  Same — Risks  from  accumulation  of  explosive  materials. 

3745.  Continuing  in  employment  with  knowledge  of  omission  of  master  to 

provide  proper  safeguards  or  safe  ways,  appliances,  etc. 
3745(1).  United  States. 
3745(2).  California. 
3745(3).  Delaware. 
3745(4).  Iowa. 
3745(5).  Missouri. 
3745(6).  North  Carolina. 
3745(7).  Oklahoma. 
3745(8).  Texas. 
3745(9).  Washington. 

3746.  Same— Knowledge  by  servant  of  danger  or  appreciation  by  him  of 

risk  incident  to  use  of  defective  ways,  appliances,  etc. 
3746(1).  United  States. 
3746(2).  Arkansas. 
3746(3).  California. 
3746(4).  Missouri. 
3746(5).  North  Carolina. 

3747.  Same — Elevators. 

3748.  Same — Rule,  under  statute,  as  to  liability  of  railroads. 

3749.  Right  of  servant  to  rely  on  promise  of  master  to  remedy  defects. 

3749(1).  Arkansas. 
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3749(2).  Missouri. 
3749(3).  Oklahoma. 
I  3750.    Reliance  on  assurances  of  safety. 
3750(1).  Alabama. 
3750(2).  Kentucky. 
3750(3).  Missouri. 
3750(4).  Virginia. 

3751.  Known  dangers  not  of  Imminent  or  threatening  character. 

3752.  Risk  of  temporary  peril  to  which  servant  suddenly  exposed  by  act 

of  master. 
3752(1).  Illinois. 
3752(2).  Missouri. 
3752(3).  Oregon. 
3752(4).  Virginia. 

3753.  Extraordinary  risks  or  dangers. 

3753(1).  Arizona. 
3753(2).  Colorado. 
3753(3).  Texas. 
3753(4).  West  Virginia. 

3754.  Agreement  by  servant  to  make  his  working  place  safe. 

3755.  Risks  attendant  on  work  outside  of  scope  of  employment, 

3755(1).  Arkansas. 
3755(2).  California. 
3755(3).  Texas. 

3756.  Same — Effect  of  knowledge  acquired  at  usual  task. 

3757.  Rule  as  to  youthful  employees  and  minors. 

3757(1).  Axtansas. 
3757(2).  Wisconsin. 

7.     Contributory  'Negligence 

3758.  Concurrence  of  negligence  of  servant  in  causing  injury  as  essential 

element  of  contributory  negligence. 
3758(1).  Kansas. 
3758(2).  Texas.' 

3759.  Duty  of  servant  to  exercise  ordinary  care. 

3759(1).  Florida. 
3759(2).  Michigan. 
3759(3).  Missouri. 
3759(4).  North  Carolina. 
3759(5).  Oklahoma. 
3759(6).  Oregon. 
3759(7).  Texas. 
3759(8).  Utah. 

3760.  Question  of  negligence  as  dependent  upon  knowledge  of  servant. 

3760(1).  California. 
3760(2).  Texas. 

3761.  Duty  to  inspect  place  of  work. 

3762.  Disregard  by  servant  of  known  dangers. 

3762(1).  Alabama. 
3762(2).  California. 
3762(3).  South  Carolina. 
3762(4).  Texas. 

3763.  Duty  to  guard  against  obvious  danger. 

3764.  Injuries  received  while  temporarily  absent  from  place  of  work. 

3765.  Unnecessarily  remaining  in  dangerous  place. 

3765(1).  Arkansas. 
3765(2).  Missouri. 

3766.  Going  voluntarily  or  unnecessarily  into  dangerous  place. 

3766(1).  Alabama. 
3766(2).  Iowa. 
3766(3).  Kansas. 
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3766(4).  Kentucky. 
3766(5).  Missouri. 
3766(6).  North  Carolina. 
3766(7).  Texas. 
3766(8).  Virginia. 
§  3767.    Disregard  of  warnings  or  signals. 
3767(1).  California. 
3767(2).  Kentucky. 
•  3767(3).  Missouri. 
3767(4).  North  Carolina. 
3767(5).  Texas. 
3767(6).  Virginia. 

3768.  Disobedience  of  orders  or  violation  of  rules  of  master* 

3768(1).  United  States. 
3768(2).  Alabama. 
3768(3).  Arkansas. 
3768(4).  Georgia. 
3768(5).  Illinois. 
3768(6).  Indiana. 
3768(7).  Kansas. 
3768(8).  Michigan. 
3768(9).  Oklahoma. 
3768(10).  Virginia. 

3769.  Same — Eule  as  to  method  of  coupling  cars. 

3769(1).  Alabama. 
3769(2).  Minnesota. 
3769(3).  Missouri. 

3770.  Same — Effect  of  custom  in  violating  rule. 

3770(1).  Alabama. 
3770(2).    Missouri. 

3771.  Failure  to  perform  routine  duty  relating  to  condition  of  premises. 

3772.  Acts  In  obedience  to  direction  of  master. 

3772(1).  Alabama. 
3772(2).  Arkansas. 
3772(3).  Delaware. 
3772(4).  Indiana. 
3772(5).  Missouri 
3772(6).  Oregon. 
3772(7).  Texas. 
3772(8).  Virginia. 
3772(9).  West  Virginia. 

3773.  Going  into  dangerous  place  in  obedience  to  orders. 

3773(1).  Alabama. 
3773(2).  Washington. 

3774.  Use  of  defective  appliance. 

3774(1).  Alabama. 
3774(2).  Indiana. 
3774(3).  Missouri. 
3774(4).  Texas. 

3775.  Same — Lack  of  knowledge  of  danger  of  using  defective  appliance  as 

affecting  question  of  negligence. 

3776.  Duty  to  use  safest  of  two  or  more  methods  of  work. 

3776(1).  Alabama. 
3776(2).  Florida. 
3776(3).  Virginia. 

3777.  Duty  to  adopt  safest  of  one  of  two  possible  means  of  escape  from 

danger. 

3778.  Failure  of  servant  to  use  safety  device  supplied  by  master. 
S779.    Acts  of  servant  in  sudden  emergency. 

3779(1).  United  States. 
3779(2).  Alabama. 
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3779(3).  Iowa. 
3779(4).  Kentucky. 
3779(5).  Virginia. 

3780.  Right  of  servant  to  rely  on  exercise  by  master  of  ordinary  care. 

378()(1).  Idaho. 

3780(2).  Iowa.  ■.  t    .  ■ 

3780(3).  Nevada. 

3780(4).  Texas. 

3781.  Duty  of  employees  of  railroads. 

3781(1).  United  States. 
3781(2).  Alabama. 
3781(3).  ArJjansas. 
3781(4).  Delaware.    •  . 
3781(5).  Kentuclty. 
3781(6).  Missouri. 
3781(7).  Texas. 

3782.  Same — ^Care  required  in  making  couplings. 

3782(1).  United  States. 
3782(2).  Alabama. 
3782(3).  Missouri. 

3783.  Same — Kicking  cars. 

3784.  Duty  of  trainmen  in  railroad  yards. 

3785.  Care  required  from  linemen  of  telegraph  or  telephone  company. 

3785(1).  Texas,  .     , 

3785(2).  Virginia. 

3786.  Duty  of  employees  in  mines. 

3786(1).  Alabama. 

3786(2).  Oklahoma,.  ^ 

3787.  Duty  of  employees  as  to  adjusting  guard  furnished  for  dangerous 

machinery. 

3788.  ,  Care  require!  from  children. 

S788(l).  United  States.. 
3788(2).  Michigan. 
3788(3).  North  Carolina. 

3789.  Intoxication  of  injured  servant. 

3790.  EfCect  of  contributory  negligence. 

3790(1).  Alabama. 
3790(2).  California. 
3790(3).  Iowa. 
3790(4).  Kentucky. 
3790(5).  Michigan. 
3790(6).  Missouri. 
3790(7).  North  Carolina. 
3790(8).  Oklahoma. 
3790(9).  South  Carolina. 
3790(10).  Texas. 
3790(11).  West  Virginia. 

3791.  Doctrine  of  last  clear  chance. 

3791(1).  Kentucky. 

3791(2).  Oklahoma. 

3791(3).  Utah. 

3791(4).  Virginia. 
3792.,  EfCect  where  negligence  of  master  is  gross  or  wanton. 
o793.     Effect  where  negligence  of  master  consists  in  violating  statute. 
3T94.     Same — Violation  of  federal  Safety  Appliance  Act. 
,3795.    Liability  for  injuries  to  minor  employed  in  violation  6t  statute. 
3796.     Doctrine  of  comparative  negligence. 

3796(1).  Michigan. 

3796(2):  Mississippi. 

3796(3).  Nebraska. 

3796(4).  Oregon. 

3796(5).  Texas. 
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S  3797.     Same— Rule  under  federal  Employers'  Liability  Act    ■ 
3797(1).  United  States. 
3797(2).  Arkansas. 
3797(3).  Kentucky. 
3797(4).  Michigan. 
3797(5).'  Missouri. 
3797(6).  Oklahoma. 
3797(7).  Oregon. 
3797(8).  Texas. 
3797(9).  Washington. 

8.     Vice  Pi-ineipaU  and  Felloip   8erva%tf 

3798.  Liability  of  master  for  acts  of  vice  principal 

3798(1).  Iowa. 

3798(2).  Minnesota.    ...... 

3799.  Assumption  of  risk  of  negligence  of  lellow  servants. 

3799(1).  United  States. 
3799(2).  Alabama. 
.  3799(3).  Delaware. 

3799(4).  Illinois. 
3799(5).  Michigan. 
3799(6).  Missouri. 
3799(7).  North  Carolina. 
3799(8).  Oklahoma. 
3799(9).  Pennsylvania. 
3799(10).  Texas.  ., 

3800.  Who  are  fellow  servants  or  i  vice  principals. 

3800(1).  United  States. 
3800(2).  Idaho. 
3800(3).  Illinois. 
380tf(4).  Iowa. 
3800(5).  Missouri. 
3800(6).  Oklahoma. 
3800(7).  Oregon. 
3800(8).  Texas. 
3800(9).  Virginia. 

3801.  Same — Section  boss. 

3802.  Duty  not  to  employ  incompetent  or  reckless  fellow  servants. 

3802(1).  United  States. 
3802(2).  Delaware. 
3802(3).  Minnesota. 
3802(4).  Texas. 

3803.  Duty  not  to  employ  incompetent  foreman. 

'  3804.    Xlability  for  negligence  of  incompetent  fellow  servant. 
3804(1).  Delaware. 
,'     3804(2).  Wisconsin. 

3805.  Same— Proximate  cause. 

3806.  Notice  to  servant  of  incompetency  of  fellow  servant. 

3807.  Effect  of  continuing  in  employment  with  knowledge  of  incompetency 

or  recklessness  of  fellow  servant. 

3808.  Failure  to  provide  safe  working  place  for  others. 

3809.  Negligence  of  master  co-operating  with  negligence  of  fellow  servant. 

3809(1).  Alabama. 
3809(2).  Illinois. 
3809(3).  Iowa. 
3809(4).  South  Carolina. 
3809(5).  Texas. 
3809(6).  Virginia. 

3810.  Modifleation  or  abolition  of  common-law  doctrine  of  fellow  servants. 

3810(1).    Oklahoma. 
3810(2).    Texas. 
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§  3811.    Eule  under  federal  Employers'  Liability  Act — Liability  for  injuries 
to  foreman  throngli  negligence  of  men  under  him. 

9.    Prowimate  Cause 

3812.  Negligence  of  master  as  proximate  cause  of  injury. 

3812(1).  United  States, 
3812(2).  Arkansas. 
3812(3).  Illinois. 
3812(4).  Indiana. 
3812(5).  Iowa. 
3812(6).  Michigan. 
3812(7):  Missouri. 
3812(8).  North  Carolina. 
3812(9).  Oklahoma. 
3812(10).  Texas. 

3813.  Concurrent  negligence  of  master  and  third  person. 

3814.  Injuries  during  extraordinary  storm. 

3814(1).  Missouri. 
3814(2);  North  Carolina. 

3815.  Negligence  of  plaintiff  or  of  servant  injured  as  sole  proximate  cause 

of  injury. 
3815(1).  Kentucky. 
3815(2).  Texas. 

10.    Matters  Pertaimng  to  Reviedy 

3816.  Right  to  sue  under  federal  Employers'  Liability  Act 

3816(1).  Kentucky. 
3816(2).  Maryland. 
3816(3).  Oklahoma. 
3816(4).  Washington. 

3817.  Confining  plaintiff  to  negligence  alleged  in  complaint. 

3818.  Presumptions  and  burden  of  proof. 

3818(1),  Alabama. 
'    38i8(S).  Delaware. 
3818(3).  Georgia. 
3818(4).  Iowa. 
3818(5).  Michigan. 
3818(6).  Missouri. 
3818(7).  Oregon. 
3818(8).  Tennessee. 
3818(9).  Texas. 
3818(10).  Washington. 
3818(11).  West  Virginia. 

3819.  Same — With  respect  to  right  to  sue  under  federal  Employers'  Lia- 

bility Act. 

3820.  Burden  of  proof  as  to  knowledge  by  master  of  defects  in.  appliances. 

3821.  Burden  of  proof  as  to  assumption  of  risk. 

3821(1).  California. 
3821(2).  North  Carolina. 
3821(3).  South  Dakota. 

3822.  Burden  of  proof  as  to  contributory  negligence. 

3822(1).  United  States. 
8822(2).  Arkansas. 
3822(3).  Colorado. 
3822(4).  Iowa. 
3822(5).  Missouri. 
3822(6).  Utah. 
•  3822(7).  Vermont. 
3822(8).  Virginia. 

3823.  Matters  considered  in  determining  issues. 

3823(1).  Georgia. 
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3823(2).  Michigan. 
3823(3).  Korth  Carolina, 
3823(4).  North  Dakota. 
3823(5).  Texas.. 
3823(6).  Virginia. 
§  8824.    Matters  considered  on  question  of  contributory  negligence. 
3824(1).  United  States. 
3824(2).  Iowa. 
3824(3).  Oklahoma. 

3825.  SuflSciency  of  evidence. 

3825(1).  California. 
3825(2).  Michigan. 

3826.  Sufficiency  of  evidence  of  want  of  contributory  negligence. 

3827.  Sufficiency  of  evidence  of  cause  of  accident. 

3828.  Form  of  verdict. 

D.    Liability  of  Master  fob  Injuries  to  Third  Persons 

3829.  Relation  of  master  and  servant — Liability  of  one  hiring  vehicle  aftd 

driver  for  negligence  of  driver. 
3829(1).  Connecticut. 
3829(2).  Washington. 

3830.  Liability  of  owner  to  servants  of  independent  contractor. 

3830(1).  United  States. 
3830(2).  Alabama. 
3830(3).  Nevada. 
3830(4).  North  Carolina. 
3830(5).  Texas. 

3831.  Same — Where  owner  furnishes  place  and  machinery  for  doing  work. 

3832.  Scope  of  employment. 

3S33.  Same — ^Acts  in  disobedience  of  orders  of  master. 

3834.  Liability  for'  negligence  of  servant  with  respect  to  fires. 

3835.  Liability  for  negligence  of  servant  in  throwing  articles. 

3836.  Liability  for  assault  by  employee. 

3836(1).  Alabama. 
3836(2).  Missouri. 

3837.  Liability  for  malicious  prosecution. 

A.    Thb  Contract  op  Employment — Performance  and  Compen- 
sation FOR  Services 

§  3595.     Skill  and  care  required  from  servant 

You  are  instructed  that,  if  the  jury  believe  from  the  prepon- 
derance of  the  evidence  that  the  plajintiff,  solely  because  of  igno- 
rance, incompetence,  or  negligence  erected  for  the  defendant  works 
of  an  antiquated  style  and  plan,  and  such  as  were  insufficient  for 
the  purpose  intended,  and  placed  therein  engines,  pumps,  and 
other  machinery  and  appliances  which  were  antiquated  and  in- 
sufficient, and  at  an  expense  which  was  unreasonable  and  unnec- 
essary, allowances  may  be  made  in  behalf  of  the  defendant  of  the* 
damage,  if  ariy,  thus  occasioned,  whether  by  original  cost,  by  loss 
in  operation,  or  by  necessary  repairs  and  reconstruction.  But  in 
this  connection  the  jury  will  consider  whether  or  not  the  plant 

at : was  contemplated  by  both  parties  to  the  contract  as  the 

model  after  which  the  plant  would  be  constructed,  and 
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whether  or  not  this  contemplated  design  was  reasonably  carried 
out.i 

The  jury. are  instructed  that  when  the  plaintiff  entered  into  the 

contract  of  employment  of ,  the  law  implied  a  promise  and 

undertaking  on  his  part  that  he  would  use  reasonable  care  and  dili- 
gence, and  that  he  had  and  would  exercise  reasonable  skill  and 
knowledge  in  the  prosecution  of  his  duties  under  said  contract. 
But  in  deciding  on  this  question  the  jury  will  consider  the  knowl- 
edge had  by  the  defendant  at  the  time  of  making  the  contract  of 
the  previous  experience  and  training  of  the  plaintiff.^ 

§  3596.     Duty  of  servant  to  remain  at  place  where  business  of 

master  carried  on 
;,-The  court  instructs  the  jury  that  the  contract  in  questibn  gave 

to  the  plaintiiif  the  option  to  make  his  residence  at  — during 

the  first  period  of  his  service  for  two  or  three  years,  and  during 
said  time  he  had  the  right  to  take  such  vacation  as  could  be  avail'ed 
of  without  detriment  or  hindrance  to  the  proper  management  of 
the  business  of  the  company.     For  the  remainder  of  the  full  term 

of years  the  said  plaintiff  was  not  required  by  the  contract 

to  spend  any  more  time  in  ■ —  than  he  might  elect  to  spend ; 

but  he  was  required  to  give  such  attention  to  the  business  of  the 
company  as  may  have  been  necessary  in  order  to  promote  its  best 

interest.    It  follows  that  mere  absence  in during  the  setdnd 

period  of  the  employment  was  not  of  itself  a  breach  of  contract 
by  the  plaintiff,  unless  the  jury  shall  consider,  under  all  the  evi- 
dence in  the  case,  that  his  presence  in was  required  in  order 

that  he  could  give  such  attention  to  the  business  as  was  necessary 
in  order  to  promote  its  best  interests.  In  other  words,  the  court 
construes  the  contract  in  this  respect  as  not  requiring  the  pres- 
ence   of   the   plaintiff   in   unless    some    exigency   occurred 

which  made  it  essential  to  the  promotion  of  the  best  mterests  of 
the  company  that  he  should  be  in  .* 

§  3597.     Recovery  by  master  of  damages  for  failure  of  servant  to 
exercise  reasonable  care 

You  are  instructed  that  if  the  jury  believe  from  the  preponder- 
ance of  the  evidence  that  at  the  time  of  the  performance  of  the 
contract  the  plaintiff  did  not  have  and  exercise  reasonable  knowl- 
^edge,  skill,  and  care  for  and  in  the  performance  of  the  duties  de- 
volving on  him  under  said  contract,  and  that  the  company  suffered 

1  Mathieson  Alkali  Works  v.  Math-      ieson  (C.  C.  A.  Va.)  150  F.  241,  80  C 
leson  (C.  C.  A.  ^'a.)  150  F.  241,  80  C.       0.  A.  129. 

0.  A.  129.  3  Mathieson  Alkali  Works  v.  Math- 

2  Mathieson  Alkali  Works  v.  Math-       ieson  (C.  0.  A.  Va.)  1^:0  F.  241,  80  C 

O.  A.  129. 
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damages  thereby,  then,  the  court  mstructs  the  jury  that  in  arriving  at 
their  verdict  they  should  deduct  from  the  claim  of  the  plaintiff 
the  amount  of  the  said  damages,  and  that,  if  the  amount  of  said 
damages  exceeds  the  claim  of  the  plaintiff,  a  verdict  over  for  such 
excess  against  the  plaintiff  and  in  favor  of  the  defendant  should 
be  given.* 

§  3598.     Character  of  compensation^Implied  contract 

With  reference  to  the  contention  that  plaintiff  was  to  be  paid, 
if  at  all,  in  new  employment,  and  not  in  money,  you  are  instructed 
that,  if  you  find  from  a  fair  preponderance  of  the  evidence  that  the 
plaintiff  performed  the  services  set  forth  in  his  complaint,  that 
such  services  were  rendered  for  and  received  and  accepted  by  the 
defendant,  and  if  you  further  find,  from  a  fair  preponderance  of 
the  evidence. and  under  all  the  circumstances  of  the  case  as  re- 
flected by  the  evidence,  that  the  services,  if  any,  were  of  such  a 
nature  as  to  lead  to  a  reasonable  belief  that  it  was  the  understand- 
ing of  the  parties  that  a  pecuniary  compensation  should  be  made; 
for  them,  then  you  would  be  warranted,  under  the  law,  in  finding 
there  was  an  implied  promise  upon  the  part  of  the  defendant  to  pay 
the  plaintiff  in  money  for  any  such  services ;  but  otherwise  if  you 
should  find  that  there  was  an  express  contract  to  the  contrary,  or 
if  you  should  find  that  the  services  were  not  of  a  nature  leading  to. 
such  a  reasonable  belief.® 

§  3599.     Recovery  of  full  compensation  as  dependent  upon  full 
performance 

The  court  instructs  the  jury  that  the  contract  sued  on  by  the 
plaintiff"  is  an  entire  one,  and  that  he  cannot  in  any  event  recover 
the  entire  amount  sued  for  by  him,  unless  they  believe  that  he 
performed  in  the  manner  above  set  out  each  and  every  material 
duty  required  of  him  under  said  contract.^ 

§  3600.     Right  of  servant  on  voluntarily  quitting  employment  to 
receive  all  wages  due 

The  court  construes  the  law  to  require  that,  when  the  servant 
quits  the  employ  of  the  master  voluntarily,  the  master  is  entitled 
to  a  reasonable  time  in  which  to  pay  the  servant  or  employe  the 
amount  of  wages  due  the  servant  or  employe  and  that  in  this  case, 
if,  by  reason  of  defendant's  custom,  its  regular  day  and  time  for 
the  payment  of  employes  and  servants  came  6n ,  and  plain- 
tiff left  the  service  of  defendant  on  , days  prior  to 

# 

'-  Mathieson  Alkali  Works  v.  Math-  «  Matliieson  Alkali  Works  v.  Math- 

ieson  (O.  O.  A.  Va.)  150  F.  241,  80  C.       ieson   (C.  C.  A.  Va.)  150  F.  24,1,  80  C. 
C.  A.  120.  ■  C.  A.  129. 

B  North    American    Union    v.    OU- 
phint,  217  S.  W.  1,  141  Ark.  346. 
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such  pay  day,  then  the  intervening  time  between  said  dates  was 
such  a  reasonable  time  as  defendant  was  entitled  to,  in  contempla- 
tion of  law ;   and,  the  contract  of  employment  and  service  between 

plaintiff  and  defendant  having  been  terminated  on  said day 

of  ,  then  all  wages  due  plaintiff  from  defendant  were  due 

and  payable  to  plaintiff  on  said  pay  day,  and  plaintiff  had  a  right 
to  sue  for  and  recover  the  entire  amount  of  wages  due  him  from 
defendant.' 

§  3601.     Recovery  for  extra  services 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  plaintiff  was  employed  by  defendant  for  the  sole  purpose 
of  exploiting  a  certain  specific  machine — that  is,  explaining  it  and 
its  mode  of  operation,  and  the  results  produced  by  it,  to  persons 
inquiring  concerning  it,  and  meeting  arguments  and  objections 
made  against  it — and  also  find  from  the  evidence  that  these  serv- 
ices were  to  be  rendered  at  a  specified  sum  per  week,  which  was 
paid,  still  if  they  find  that  during  the  term  of  his  employment 
plaintiff,  at  the  request  of  defendant,  rendered  certain  services  out- 
side the  sphere  of  his  employment,  he  is  entitled  to  recover  a 
.reasonable  compensation  for  such  services,  although  there  was  no 
express  agreenient  to  pay  therefor.* 

§  3602.     Damages  for  refusal  to  permit  contract  to  be  performed 

You  are  instructed  that  if,  under  the  evidence  and  these  instruc- 
tions, you  find  for  plaintiff,  it  will  then  be  your  duty  to  determine 
and  assess  'the  damages,  if  any.  In  that  connection  you  may  con- 
sider, only  however,  as  may  be  shown  by  the  evidence  the  follow- 
ing elements,  viz.  the  kind  of  work  at  which  he  was  engaged  before 
and  at  the  time  of  his  alleged  injury  and  the  wages,  if  any,  paid 
him  therefor.  When,  if  at  all,  he  has  been  able  and  willing,  since 
his  alleged  injury,  to  perform  the  work  he  was  engaged  in  when 
injured,  and  what,  if  any,  period  of  time  since  the  alleged  injury  he 
has  been  unable  to  secure  employment  of  the  class  at  which  he  was 
engaged  when  injured.  And  you  may  consider  what,  if  any  other 
employment  he  has  had  since  his  alleged  injury,  and  the  wages  he 
has  received  therefor,  if  any.  And  from  a  consideration  of  the 
elements  enumerated,  only  as  may  be  shown  by  a  preponderance 
of  the  evidence,  you  may  assess  the  recovery  at  such  an  amount  as 
will  fully  compensate  plaintiff  for  the  damages,  if  any,  he  has  sus- 
tained, as  alleged  in  the  complaint,  but  not  to  exceed  the  sum  de- 
manded  therein.®  « 

T  Burnetta  t.  Marceline  Coal  Co.,  »  Carter  v.  Richart,  114  N.  E.  110, 

79  S.  W.  136,  ISO  Mo.  241.  65  Ind.  App.  255. 

8  Brown    v.    Crown    Gold    Milling 
Co.,  89  P.  86,  150  Cal.  376. 
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§  3603.     Same — Duty  of  employee  to  seek  other  employment 

You  are  instructed  that,  where  one  holds  a  contract  to  perform 
service  and  the  other  party,  wrongfully  refuses  to  permit  the  serv- 
ices to  be  performed,  it  is  the  duty  of  the  one  who  is  to  perform 
the  services  to  seek  similar  employment  elsewhere,  and  thereby 
save  himself  harmless,  if  he  is  reasonably  able  to  do  so.  And  so 
for  a  violation  of  such  a  contract  the  measure  of  damages  is  the 
wages  stipulated  for  the  full  term,  where  the  injured  party  has  been  un- 
able to  secure  other  employment  during  the  term.  And  where  the 
injured  party  has  been  able  to  secure  employment,  then  the  meas- 
ure of  damages  is  the  diminution  between  the  wages  agreed  to  be 
paid  under  the  contract  and  the  wages  received  under  the  new  em- 
ployment. So  in  this  case  if  you  find  that  the  contract  existed  be- 
tween plaintift'  and  defendants  as  charged,  and  that  defendants 
wrongfully  violated  it  as  charged,  then  under  such  circumstances 
it  was  the  duty  of  plaintiff  to  seek  other  employment.^* 

§  3604.     Burden  of  proof 

The  court  instructs  the  jury  that  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  he  performed  the  express  and  implied  obli- 
gations of  the  contract  in  a  reasonably  efificient  and  competent 
manner.  And  the  burden  of  proof  is  on  the  defendant  to  show  as 
a  ground  of  counterclaim  the  converse  of  this  state  of  fact  an^  to 
prove  damage.  In  a  civil  case  such  as  this  the  burden  of  proof 
is  sustained  by  a  preponderance  of  evidence.*^ 

§  3605.     Sufficiency  of  evidence  of  performance  by  servant 

You  are  instructed  that,  if  the  jury  believe  from  the  preponder- 
ance of  evidence  that  the  plaintiff  reasonably  performed  the  obli- 
gations of  his  contract,  they  should  find  for  the  plaintiff  in  the 
amount  sued  for.-^* 

b.    termination  op  contract  and  llabiuty  olf  master  for 
Wrongful  Discharge 

§  3606.     Termination  by  mutual  consent 

The  court  instructs  you  that,  when  the  plaintiff  voluntarily  left 
the  service  of  the  defendant  company,  and  defendant  company  ac- 
cepted plaintiff's  action,  and  issued  to  him  its  memorandum  slip 
or  duebill,  showing  the  amount  due  plaintiff  to  date  of  his  quit- 
ting service,  and  further  accepted  plaintiff's  room  or  place  in  the 
mine,  and  issued  to  him  its  clearance,  then  the  contract  of  employ- 

10  Carter  V.  Richart,  114  N.  E.  110,  12  Mathleson  Alkali  Works  v. 
65  Ind.  App.  255.  Mathieson  (C.  C.  A.  Va.)  150  F.  241, 

11  Mathieson      Alkali     Works     v.  80  C.  0.  A.  129. 
Mathiesan  (C.  C.  A.  Va.)  150  F.  241, 

80  C.  C.  A.  129. 
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ment,  express  or  implied,  existing  between  plaintiff  and  defendant, 
ceased  by  mutual  consent  and  action  of  the  parties>^ 

§  3607.     Conditional  resignation — Duty  of  master  to  observe  con- 
ditions 

You  are  instructed  that  the  letter  written  by  the  plaintiff  at  M. 

on  the day  of ,  was  not  of  itself  a  letter  of  resignation, 

but  was  what  might  be  termed  in  law  a  conditional  resignation, 
and  by  the  terms  and  conditions  of  said  letter  the  defendants  had 
the  right  to  accept  or  reject  the  said  resignation  on  or  before  the 
time  fixed  by  the  said  letter  of  said  date.  And  in  this  connection 
you  are  further  instructed  the  defendants  did  not  comply  with  the 
terms  and  conditions  of  said  letter  on  that  date,  and  as  a  matter 
of  law,  had  no  right  to  accept  said  resignation  at  a  later  time  than 
that  fixed  by  the  terms  and  conditions  of  said  letter,  unless  you 
find  from  a  preponderance  of  the  evidence  that  the  plaintiff  was 
guilty  of  misconduct  toward  the  defendants  subsequent  to  the 
time  he  left  M.  or  unless  you  further  find  that  the  defendants  had 
discovered  other  misconduct  of  the  plaintiff  that  occurred  prior  to 
the  time  tliey  answered  such  letter.^* 

§  3608.     Right  of  discharge  as  dependent  on  whether  hiring  at 
will 

The  jury  are  instructed  that  the  case  divides  itself,  under  the 
pleadings,  into  two  branches.  There  are  two  inquiries,  the  de- 
termination of  one  of  which  may  render  it  unnecessary  to  go  into 
the  other,  according  as  you  determine  that  from  the  proofs  in  the 
case.  The  first  of  these  is  as  to  whether  or  not  the  plaintift'  has 
proved,  by  a  preponderance  of  the  evidence,  a  determinate  hiring 
for  a  year  or  from  year  to  year.  This  is  essential,  and  that  burden 
was  upon  him  to  prove  to  your  satisfaction  by  a  preponderance  oi 
the  evidence  that  this  hiring  was  not  what  we  call  a  general  hir- 
ing for  an  indeterminate  time,  but  that  it  was  a  hiring  for  a  defi- 
nite, determinate  time,  namely,  from  January  1st  to  January  1st. 
The  general  principle  is  a  true  one,  and  I  will  give  you  a  written 
instruction  to  that  effect  that  I  have  been  asked  to  give  you,  that 
an  indeterminate  hiring  is  to  be  denominated  as  a  hiring  at  will 
and  may  be  terminated  by  either  party,  without  natice;  and  it  is 
only  in  the  event  that  you  determine  that  a  contract  existed  be- 
tween the  plaintiff  and  the  defendant  for  a  hiring  from  year  to  year 
— that  is,  from  January  1st  to  December  31st — that  the  further  con- 
sideration of  the  other  questions  involved  becomes  necessary,  be- 

13  Burnetta  v.  Marceline  Coal  Co.,  i*  Nesbit  v.  Giblin,  148  N.  TV.  138 

79  S.  W.  136,  180  Mo.  1241.  96  Neb.  .369,  L.  R.  A.  1915D,  477,  Ann' 

Cas.  1916A,  lOOS. 
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cause,  if  you  do  not  find  that  a  hiring  existed  from  January  1st  to, 
December  31st,  this  defendant,  without  giving  any  reason  and 
without  any  cause,  had  a  right  at  any  time  to  terminate  that  serv- 
ice, and,  under  the  circumstances  proved  in  this  case,  there  could 
be  no  injury  to  the  plaintiff  by  so  terminating  the  employments^. 
The  jury  are  charged  that  under  the  evidence  in  this  case  there 
is  no  definite  period  fixed  for  the  duration  of  the  employment  of 
the  plaintiff  by  the  defendant,  and  therefore  the  same  is  merely  a 
contract  at  will,  terminable  by  either  party  at  any  time  without 
notice,  and  no  liability  rests  upon  the  defendant  to  pa)^  the  plain- 
tiff any  salary  subsequent  to  her  discharge  on  .s* 

§  3609.     Right  to  discharge  where  term  of  contract  specified 

You  are  instructed  that  under  a  contract  of  employment  entfered 
into  between  the  parties,  where  the  time  of  employment  is  not' 
definitely  stated,  the  employer  may  discharge  an  employe  at  any 
time  he  sees  fit,  but  where  the  time  is  definitely  fixed  for  which 
the  employe  has  been  employed,  then  the  employer  cannot  dis-' 
charge  the  employe  unless  for  good  causCj  without  becoming  lia- 
ble for  the  balance  due  under  the  contract." 

You  are  instructed  that  if,  after  a  fair  and  impartial  considera- 
tion of  all  of  the  testimony  jn  this  case,  and  in  compliance  with 
the  instructions  herein  given  you,  you  believe  that  the  plaintiff 
has  established  by  a  preponderance  of  the  testimony  that  he  had 
•  a  contract  in  writing  with  the  defendant,  by  the  terms  of  which 

he  was  employed  for  one  year,  beginning ,  and  terminating 

,  by  the  terms  of  which  he  was  to  be  paid  the  sum  of  $ 

per  month,  and  that  the  defendants,  without  any  fault  on  plain- 
tiff's part,  discharged  the  plaintiff  and  has  since  failed  to  pay  him 

from  the ,  it  would  be  your  duty  to  find  for  the  plaintiff  for 

the  balance  due  under  the  terms  of  the  contract,  not  to  exceed  in 

all  the   sum  of  $ ,  with  interest  at  the  rate  of per 

cent,  from  }^ 

§  3610.     Grounds  for  discharge 
§  3610(1)-    United  States 

The  jury  are  instructed  that  a  master  may  discharge  an  employe 
for  incompetency  and  that  a  presumption  of  such  incompetency 
may  arise  from  the  excessive  use  of  alcoholic  liquors,  and,  if  the 
jury  believe  from  all  of  the  evidence  that  after  employment  by  the 

15  E  I  Du  Pont  Co.  V.  Waddell  (C.  i^  Shai-pless  Separator  Co.  v.  Gray, 

C.  A.-W.  Va.)  178  F.  407,   101  C.  C.  161  P.  1074,  62  Old.  73. 

A  335  ' '  Sharpless  Separator  Co.  v.  Gray, 

'i6  Warden  v.  Hinds  (0.  C.  A.  Va.)  .  161  P.  1074,  62  Okl.  73. 
163  F.  201,   90  C.  C.  A.  449,  25  L.  K. 
A.  (N.  S.)  529. 
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■ 

defendant,  and  after  the  ,  and  prior  to  the  ,  the  said 

plaintiff  did  so  use  such  Uquors,  then  the  defendant  had  a  right,  with- 
out Hability,  to  discharge  said  plaintiff,  and  they  shall  find  for  the  de- 
fendant.^* 
S  3610(2).     Iowa 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
as  hereinbefore  instructed  that  the  plaintiff  was  ready,  able,  and 
willing  to  perform  the  services  necessary  in  pursuance  of  the  terms 
and  conditions  of  the  contract  between  said  plaintiff  and  defend- 
ant, as  determined  by  you,  and  that  the  defendant,  without  cause, 
discharged  the  plaintiff  before  the  entire  services  were  completed 
under  the  terms  of  the  contract,  this  would  not  prevent  the  plain- 
tiff from  recovery,  as  the  law  forbids  parties  to  enter  into  a  legal 
contract  from  wantonly,  and  without  cause,  repudiating  such  con- 
tract to  the  injury  and  detriment  of  the  other  parties  thereto.  But, 
if  you  find  that  the  plaintiff  was  not  in  good  faith  carrying  out 
or  attempting  to  carry  out  the  said  contract  according  to  its  terms 
and  conditions,  then  and  in  that  case  the  defendant  would  have 
a  right  to  dispense  with  the  services  of  the  plaintiff,  and  termi- 
nate said  contract.^* 
§  3610(3).    Missouri 

You  are  instructed  that  by  the  term  "good  cause"  as  used  in  these 
instructions  is  meant  that  plaintiff  was  bound  to  render  such  serv- 
ices for  defendant,  and  in  such  manner  as  a  reasonably  skillful  and 
competent  workman  should  have  rendered,  under  defendant's  di- 
rections, and  if  you  find  from  the  evidence  that  plaintiff  failed  to 
render  such  services,  then  the  court  declares  there  was  a  good 
cause  for  his  discharge,  and  the  verdict  will  be  for  defendant ;  and 
you  are  further  instructed  that  the  burden  is  upon  the  defendant 
to  establish  to  your  satisfaction,  by  a  preponderance  of  the  evidence, 
that  the  plaintiff  failed  to  so  render  such  services.^"- 

§  3611.     Same — Drunkenness 
§  3611(1).    United  States 

The  court  instructs  the  jury  that.  If  they  believe  from  all  of  the 
evidence  that  between  and  ,  the  plaintiff  drank  in- 
toxicating liquors  to  excess,  and  that  while  in  the  employ  of  the 

defendant,  the ■ —  Company,  the  business  of  the  said  company 

was  neglected  as  a  result  of  such  habit,  that  then  the  defendant 
had  the  right  to  act  upon  the  knowledge  of  such  conduct  and  dis- 
charge the  said  plaintiff,  and  they  should  find  for  the  defendant.*^ 

19  E.  I.  Du  Pont  Co.  V.  Waddell  (0.  21  Maxton  v.  Gilsonlte  Const.  Co 
0.  A.  W.  Va.)  178  F.  407,  101  C.  0.  A.  114  S.  W.  577,  134  Mo.  App.  360. 
335.  22  E.  I.  Du  Pont  Co.  v.  Waddell  (C. 

20  TuUis  V.  H.  S.  Chase  &  Co.,  144  C.  A.  W.  Va.)  178  F.  407,  101  C.  0.  A' 
N.  W.  17,  162  Iowa,  264.  335. 
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I  3611(2).    Mississippi 

The  court  instructs  the  jury  for  the  defendant  that  if  you  believe 
from  the  evidence  that,  unknown  to  the  defendant,  the  plaintiff 
had  been  drunk  during-  the  greater  part  of  the  months  of 


and ,  so  as  to  so  seriously  interfere  with  the  proper, 

discharge  of  his  duties  to  defendant,  and  that  defendant  discharged 
him, as  soon  as  he  found  out  this  fact,  then  it  makes  no  difference 
that  at  or  about  the  time  of  the  discharge  plaintiff  sobered  up  with- 
out the  knowledge  of  defendant,  still  defendant  had  a  right  to  dis- 
charge him,  and  the  jury  will  in  such  case  find  for  the  defendant.**    ' 

§  3612.     Requirement  that  services  of  employee  be  satisfactory  to 

employer 
§  3612(1).     Missouri 

The  court  instructs  the  jury  that  if  it  believes  and  finds  from  the 
evidence  that  the  plaintiff  was  employed  by  the  defendant  as  a  trav- 
eling salesman,  credit  man,  adjuster,  and  collecter  for  a  period  com- 
mencing   ,  to  continue  until ,  at  a  salary  of  $ a 

month  from  the  ,  until  the  ,  and  $ —  per  month 

from  the until  the , ;  and  if  you  further  find  that 

the  plaintiff  performed  the  services  required  of  him  to  be  performed 
in  the  contract,  was  competent,  did  not  dissipate,  was  not  guilty  of 
misconduct,  did  not  violate  his  instructions,  and  was  ready  and 
willing  at  all  times  to  perform  the  services  required  of  him  by  the 
terms  of  said  contract;  and  if  you  believe  that  plaintiff  rendered 
services  under  said  contract  and  that  on  the plaintiff  was  dis- 
charged by  defendant  for  some  other  reason  than  that  his  services 
were  not  satisfactory  to  defendant,  then  in  that  event  you  should 
find  in  favor  of  plaintiff  and  against  the  defendant.** 

The  court  instructs  the  jury  that  if  they  believe  and  find  from  the 

evidence  in  th,is  case  that  on  — '■ ,  the  defendant  was  dissatisfied 

with  the  services  rendered  defendant  by  plaintiff  under  the  terms 
of  the  contract,  then  defendant  had  a  right  to  discharge  the  plain- 
tiff, notwithstanding  you  may  further  believe  from  the  evidence 
that  the  defendant's  dissatisfaction  w:as  not  the  result  of  incompe- 
tency, dissipation,  misconduct,  violation  of  instructions,  unwilling- 
ness or  unreadiness  at  all  times  to  perform  the  services  required  of 
him  as  set  out  in  said  contract  on  the  part  of  the  plaintiff.** 

§  3612(2).    Rhode  Island 

The  court  instructs  the  jury  that,  where  the  contracting  parties 
have  in  view  to  satisfy  the  personal  taste,  feelings,  sensibilities,  or 

23  Willis  V.  Lowery,  57  So.  418,  101       Implement   Co.,  196  S.  W.  1024,  197 
Miss.   118,  38  L.  R.  A.   (N.   S.)  339,       Mo.  App.  387. 
Ann.  Cas.  1916A.  1018.  ^b  Butsch  v.  Emerson-Brantingham 

2*Butsch  V.  Emerson-Brantingham      Implement  Co.,  196  S.  W.  1024,  197 

Mo.  App.  387. 
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judgment  of  one  of  the  parties,  the  stipulation  in  the  contract  that 
the  thing  to  be  done  must  be  to  his  satisfaction  is  absolute,  and  his 
decision  that  it  is  not  to  his  satisfaction  is  final  and  unquestionable. 
On  the  other  hand,  where  the  chief  thing  the  parties  have  in  mind 
is  tO''feffect  some  definite  purpose  or  end,  of  the  performance  of 
which  others  can  judge  just  as  well  as  the  parties  can,  and  which 
involves  no  consideration  strictly  personal,  the  stipulation  that  it 
shall  be  done  to  the  Satisfaction  of  the  party  is  not  controlling.  In 
such  case,  the  stipulation  that  the  service  to  be  performed,  or  the 
thing  to  be  done,  to  eiiect  such  purpose  or  end,  shall  be  satisf ac- 
tor}' to  one  of  the  parties,  means  "reasonably  satisfactory,"  that  is, 
as  well  as  it  could  be  expected  to  be  done,  and  does  not  justify  a 
merely  personal  or  whimsical  rejection  of  such  work.  A:  simple  al- 
legation of  dissatisfaction  with  the  work,  without  some  good  rea- 
son assigned  for  it,  does  not  justify  a  repudiation  or  breach  of  a 
contract  in  such  case.  The  motive  which  induced  the  defendant 
to  terminate  the  contract  and  discharge  the  plaintiff  is  immaterial, 
if  there  was  sufficient  ground  for  his  discharge,  and  it  was  not  nec- 
essary that  the  defendant  state  the  reasons  for  the  discharge  at  the 
tinie.^® 

The  court  instructs  the  jury  that  if  the  plaintiff  entered  the  de- 
fendant's employ  under  the  contract  declared  on,  and  continued  in 
such  employ  to  the  time  of  the  breach  thereof  by  the  defendant, 
perforfliing  the  work  undertaken  by  him  in  accordance  with  the 
terms  of  the  contract  in  a  reasonably  satisfactory  manner  all  that 
time,  and  while  he  was  still  ready  and  willing  to  go  on  the  defend- 
ant, without  his  consent,  and  against  his  protest,  and  without  rea- 
sonable cause,  discharged  the  plaintiff,  he  is  entitled  to  recover  the 
wages  for  the  unexpired  portion  of  the  term,  less  the  amount  he 
has  earned,  or  might  have  earned  by  a  reasonable  effort  to  obtain 
other  employment  in  the  same  line  of  business.*' 

§  3613.     Waiver  of  grounds  for  discharge 

Upon  the  question  of  performance  of  the  contract,  you  are  fur- 
ther instructed  that  any  breach  of  contract  may  be  waived  by  the 
employer,  and  whether  or  not  there  has  been  a  waiver  of  any  par- 
ticular act  is  to  be  determined  by  the  jury;  and,  if  you  find  a 
waiver  or  condonation  of  any  particular  act,  that  act  cannot  subse- 
quently be  relied  upon  by  the  employer  as  a  reason  to  discharge 
the  servant.  Such  discharge  ^must  then  arise  from  another  act  or 
other  acts  occurring  subsequently  to  those  waived  or  condoned.** 

26  Hanaford    v'.  Stetehs  &  Co.,  98  •  "  Hanaford  v.  Stevens  &  Co.,  98  A. 

A.  209,  39  K.  I.  182.     In  this  case  the  209,  39  B.  I.  182. 

employee    was     I'equired    to    do    his  "s  Hauerbach  v.  Calder,  49  P.  649, 

work  in   an'  "efficient  and   satisfac-  15  Utahj  371.  ■    ■ 
tory  manner."                            j  -  -        • 
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§  3614.     Damages  for  wrongful  discharge 
§  3614(1).     Indiana 

The  court  instructs  the  jury  that,  if  plaintiff  was  wrongfully  dis- 
charged before  his  contract  expired,  he  had  a  right  to  sue  at  once 
for  a  breach  of  the  contract,  and  would  have  a  right  to  recover  his 
full  damages  to  the  end  of  his  term.^* 
§  3614(2).    Iowa 

You  are  instructed  that,  if  you  find  that  plaintiff  was  discharged 
from  his  said  employment,  you  will  consider  the  second  matter  already 
indicated.  That  matter  is  this :  After  plaintiff's  discharge,  if  dis- 
charged, did  plaintiff  use  reasonable  diligence  to  secure  employ- 
ment at  said  place?  The  burden  is  upon  plaintiff  to  show  that  he 
did.  If,  then,  upon  considering  this  matter,  you  find  and  believe 
from  the  evidence  that  plaintiff  did  use  reasonable  diligence  to  se- 
cure employment,  and  failed,  then  you  may  allow  him  on  account 

of  this  against  defendants  $ for  each  day  that  he  remains 

at  said after  said  discharge  and  failed  to  find  employment. 

You  will  observe  that  there  will  remain  some  time  from  the  time 

plaintiff  left  to  go  to  ,  to  the   end  of  said 

months,  to  wit,  — — — .     Now,  as  to  that  time,  if  you  find  and  be- 
lieve from  the  evidence  that  no  employinent  could  then  have'been 

had  by  the  use  of  reasonable  diligence  at  said  by  plaintiff 

up  to  said ,  then  you  may  allow  him  on  account  of  such  time 

the  sum  of  $ per  day  for  each  day  thereof.    The  total  amount, 

if  anything,  allowed  by  you  for  plaintiff,  shall  not  exceed  the  sura 

of  ^^--i —  days,-at  $— perday,  with  interest  on  the  amount  so 

allowed  by  you,  if  anything.*" 

§  3614(3).     Missouri 

The  court  instructs  the  jury  that,  if  from  the  evidence,  you  find 
for  the  plaintiff,  then  your  verdict  should  be  for  the  amount  of  his 

salary  for  the  remaining  ■. months  of  the  period  of  hire,  at  the 

rate  of  $^ per  month,  less  any  sum  or  sums  that  plaintiff  may 

have  received  for  wages  daring  said  ■  months,,  provided  you 

believe  from  the  evidence  that  the  plaintiff  and  defendant  entered 

into  an  agreement  of  hire  for  a  period  of months  from  the 

. day  of ,  and  that  plaintiff'  was  discharged  on  or  about 

the day  of ,  without  fault  on  part  of  plaintiff.''*^ 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff,  you 
will  fix  your  verdict  for  the  whole  amount  that  would  have  been 

29  Inland  Steel  Co.  v.  Harris,  95  N.  Oyster  Co.  (App.)  21S  S.  W.  410.  In 
E.  271,  49  Ind.  App.  157.  this  case  the    defendant  did  not  at- 

30  Gillespie  v.  Ashford,  101  N.  W.  tempt  to  show  what  the  plaintift 
649,  125  Iowa,  729.  might    have    earned    after    Ms    dis- 

31  Osterman    v.    St.   Louis   Fish   &  charge. 
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due  the  plaintiff  if  he  had  continued  to  work  for  the  defendant  un- 
der the  contract  sued  upon,  from  the  date  of  his  discharge  until  the 
expiration  of  the  contract,  after  allowing  a  credit  for  anything 
which  the  evidence  shows  the  defendant  may  have  paid  him  since 
that  time  and  for  anything  which  plaintiff  may  have  earned  from 
services  rendered  to  others,  and  after  allowing  a  further  credit  of 
an  amount  equal  to  what  the  jury  may  believe  from  the  evidence 
he  will  be  able  to  earn  between  now  and  the  date  of  the  expiration 
of  said  contract.^* 

§  3614(4).    Pennsylvania 

The  jury  are  instructed  that,  if  the  plaintiff  is  entitled  to  any 
damages  for  breach  of  contract,  the  measure  of  the  damage  is  the 
value  of  the  contract  at  the  time  of  breach;  and  in  considering 
the  value  the  jury  must  bear  in  mind  that  the  defendants  were  not 
obliged  to  furnish  any  specified  iiumber  of  machines,  or  even  to 
continue  their  manufacture.  The  plaintiff's  rights  under  his  con- 
tract were  subject  to  the  contingencies  of  busirless,  depression  of 
trade,  which  might  tend  to  reduce  the  sales ;  and  in  estimating  the 
damages  consequent  upon  the  loss  of  the  contract  the  jury  must 
take  into  consideration  what  the  plaintiff  probably  could  earn  in 
some  other  employment  or  occupation  during  the  period  during 
which  the  contract  ran.** 

§  3615.     Mitigation  of  damages — Duty  of  plaintiff  to  seek  employ- 
ment elsewhere 
§  3615(1).     Indiana 

The  court  instructs  the  jury  that  it  is  the  duty  of  a  person,  when 
unlawfully  discharged',  to  make  reasonable  effort  to  obtain  work 
elsewhere,  and  that  in  no  event  could  he  recover  more  than  what 
his  actual  loss  might  have  been  had  he  made  such  reasonable  effort 
to  obtain  employment;  that  the  employment  he  is  required  by  the 
law  to  seek  is  that  which  is  similar  to,  or  of  the  same  general  char- 
acter as,  that  which  he  had  contracted  to  perform ;  that  plaintiff 
was  bound  to  seek  employment  which  was  of  the  same  general 
character  as  that  of  his  trade  as  a  roller.** 

§  3615(2).    Iowa 

You  are  instructed  that  "reasonable  diligence,"  as  used  in  these 
instructions,  as  meant  by  them,  is  such  diligence  as  a  man  of  ordi- 
nary care  and  prudence,  desiring  work,  would  make,  under  the  cir- 

3  2  Ross  V.  Grand  Pants  Co.,  156  S.  ss  Eightmlre  r.  Hirner,  41  A.  538, 

W.  92,   170  Mo.   App.  291.     In   this  188  Pa.  325. 

case,  although  the  expiration  of  tho  ^4  inland  Steel  Co.  v.  Harris,  95 

term  of  employment  was  after    the  N.  E.  271,  49  Ind.  App.  157. 
trial,  the  unexpired  term  was  only 
three  months. 
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cumstances  surrounding  plaintiff  at  said  place,  to  get  it.  In  other 
words,  the  reasonable  diligence  that  plaintiff  should  have  made  at 
said  place  to  obtain  employment  is  such  care  or  diligence  as  such  a 
man  at  such  a  place,  desiring  work,  would  ordinarily  and  reasonably 
make  to  get  it.  As  to  what  such  effort  or  diligence  is  in  this  case,, 
you  are  to  determine  from  the  facts  and  circumstances  surround- 
ing the  matter  at  the  time  in  question.'^ 

C.    IviABiLiTY  OF  Master  for  Injuries  to  Servant 

1.     Liability  of  Master  in  General 

§  3616.    Existence  of  relation  of  master  and  servsmt 
§  3616(1).    Alabama 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  the  defendant  reserved  no  right  to  interfere  with  the  details  of 
H.'s  work,  but  only  to  require  it  to  be  done  by  H.,  and  by  the  men' 
who  were  working  under  him,  so  as  to  conform  to  his  contract  and 
the  mining  rules,  the  jury  must  find  that  H.  is  an  independent  con- 
tractor; and  in  the  event  you  do  so  find,  you  cannot  find  for  the 
plaintiff  under  those  counts  of  the  complaint  which  allege  that 
plaintiff's  intestate  was  an  employe  of  the  defendant.** 

§  3616(2).    Indiana 

I  instruct  you,  therefore,  that  if  you  find  from  the  evidence  that 
the  miners  working  in  defendant  company's  mine  had  elected  to 
have  the  plaintiff  employed  as  a  shot  firer  in  said  mine,  and  were 
contributing  of  their  wages  earned  by  mining  coal  in  said  mine  tO' 

the  payment  of  the  wages  of  said  ,  as  such  shot  firer,  and 

that  the  defendant  company  vvas  holding  back  the  portion  of  the 
miners'  wages  so  contributed  to  pay  the  plaintiff  as  such  shot  firer,, 
and  paying  the  same  over  to  the  treasurer  of  the  miners'  local  un- 
ion, to  be  paid  by  such  treasurer  to  plaintiff,  then,  in  that  view  of 
the  case,  the  plaintiff  was  neither  a  trespasser  nor  a  mere  licensee 
in  the  defendant's  mine,  but  his  employment  there  was  coijitem- 
plated  and  provided  for  by  the  law  of  the  state,  and  while  engaged 
in  the  performance  of  his  duties  under  and  pursuant  to  such  employ- 
ment, if  you  find  from  the  evidence  he  was  so  engaged,  the  defend- 
ant would  owe  him  the  duty  to  furnish  him  a  reasonably  safe  place 
to  perform  his  duties  as  such  shot  firer  in  defendant's  .mine.*' 

§  3616(3).     Iowa 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  said  J.  had  been  an  employe  of  the  defendants  in  and  about 

8 s  Gillespie  v.  Ashford,,101  N.  W.  s' Princeton    Coal    Mining    Co.    v. 

649.  125  Iowa,  729.  Downer,   93  N.  E.  1009,  48  Ind.  App. 

3  0  Porter  v.  Tennessee  Coal,  Iron      136. 
&  R.  Co.,  59  So.  255,  177  Ala.  406. 
Inbt.to  Jubies — 244 
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said  building  improvements  shown  by  the  evidence  for  some 
months  and  up  to  a  week  or  two  prior  to  the  accident,  and  that  at 
that  time  was  offered  further  employment,  at  a  reduced  wage,  but 
refused  to  continue  in  said  employment  on  that  account,  and  you 
further  find  that  on  the  day  of  the  accident  deceased  called  at  the 
premises  where  the  work  was  going  on,  and  was  offered  and  was 
ready  to  take  up  said  employment  at  said  reduced  wage,  but  that 
said  offer  was  made  to  F.,  an  employe  of  defendants,  who  had  no 
authority  to  employ  servants,  but,  notwithstanding  such  fact,  said 
F.  directed  said  J.  to  go  to  work  and  assist  him  in  the  work  in 
which  he  was  engaged,  and  that  he  (F.)  would  thereafter  speak  to 
the  superintendent  about  such  employment  when  he  should  return 
to  the  place  where  such  work  was  going  on,  and  you  further  find 
from  the  evidence  that  said  J.  ifi  good  faith  acted  upon  said  direc- 
•tion,  believing  that  when  said  superintendent  returned  he  would 
approve  the  act  of  said  F.,  and  so  believing  entered  upon  said 
work,  and  assisted  said  F.  in  carrying  on  the  same,  and  that  there- 
after the   superintendent,  ,   did   return   to  the   place  where 

said  work  was  being  done,  and  saw  said  J.  there  engaged  in  said 
work,  and  you  further  find  that  said  superintendent  knew  and  un- 
derstood, or  had  reasonable  time  and  opportunity  to  know  and 
understand,  that  said  J.  was  there  at  work  for  the  defendants  at 
the  request  and  direction  of  F.,  and  made  no  objection  thereto,  and 
acquiesced  therein,  then  you  would  be  justified  in  finding  that  said 
J.  was  an  employe  of  the  defendants,  and  that  the  relation  of  mas- 
ter and  servant  existed  between  the  defendants  and  said  J.  at  the 
time  the  accident  occurred  which .  resulted  in  his  death.  But  if 
you  fail  to  so  find,  you  would  not  be  justified  in  finding  that  the  re- 
lation of  master  and  servant  existed  between  said  parties  at  said 
time.** 

§  3616(4).    Texas 

'Wje  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  M.  was  the  foreman  of  defendant's  water  service  at  the  time 
and  prior  to  plaintiff's  injuries,  and  as  such  had  authority  to  em- 
ploy hands  to  work  for  defendant  at  said  service,  and  that  he  em- 
ployed C.  to  operate  its  pump  near ,  and  if  you  believe  that 

one  of  the  provisions  and  understandings  of  such,  employment  was 
that  plaintiff  should  work  with  said  C.  in  the  operation  of  said 
pump  until  he  was  sufficiently  competent,  to  operate  the  same 
alone,  when  he  was  to  be  given  charge  of  the  same  during  nights, 
and  to  be  placed  upon  the  pay  rolls  of  defendant,  and  if  under  said 
arrangement  plaintiff  did  work  at  said  pump  with  C,  and  was  by 

38  Wftodard  v.  Herald  Pub.  House,  lG,j  X.  W.  47,  181  Iowa,  791. 
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said  C.  left  in  charge  of  said  pump,  and  that  he  so  worked  at  said 
pump  with  the  knowledge,  consent,  and  approval  of  said  M.  or 
other  authorized  employes  of  defendant  intrusted  with  the  super- 
vision of  the  water  service,  then  you  will  find  tha,t  plaintiff  was  in 
the  employment  of  defendant  and  was  its  servant.** 
§  3616(5).     Virginia 

The  jury  are  instructed  that,  if  the  jury  shall  believe  from'  the 
evidence  that  at  the  time  of  the  collision  which  resulted  in  the  in- 
juries to  the  plaintiff  of  which  he  complains  in  this  action,  , 

as  section  master  of  the  defendant  company  on  that  part  of  said 
company's  road  on  which  the  collision- occurred,  was  on  the  hand 
car  involved  in  said  collision,  and.  in  the  control  and  management 
of  the   same,  and  that  the  plaintiff  was  then  and  there  on   said 

hand  car  by  permission  of  said ,  and  without  knowing  that 

it  was  contrary  to  the  rules  of  the  defendant  company  to  be  on  said 
hand  car,  and  that  the  injuries  sustained  by  the  plaintiff  in  said 
collision  resulted  from  the  gross  negligence  of  the  defendant  com- 
pany, or  of  its  agents,  or  any  of  them,  while  the  plaintiff 'was  on 
said  hand  car,  then  the  court  instructs  the  jury  that  the  defendant 
company  is  liable  to  the  plaintiff  in  this  action  for  said  injuries.** 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  when  the  collision  occurred  between  the  hand  car  and 
train,  which  resulted  in  the  injuries  to  the  plaintiff  for  which  he 

seeks  to  recover  in  the  action,  was  the  section  master  of 

the  defendant  company  on  that  part  of  said  company's  road  upon 
which  said  collision  took  place,  and  that,  as  such  section  master, 
he  was  then  on  the  aforesaid  hand  car,  and  in  the  actual  control 
and  management  of  the  same  and  of  the  laborers  thereon,  and 
was  in  the  habit  of  employing  and  discharging  and  controlling  the 
laborers  under  him,  and  did,  on  the  day  upon  which  the  collision 
occurred,  and  but  an  hour  or  two  before  its  occurrence,  agree  with 
the  plaintiff  that  he.  would  take  him  on  said  hand  car  with  his 

force  from  to  ,  a  point  on  defendant's  road,  

miles  west  of  said  starting  point,  and  bring  him  back  on  said 
hand  car  in  a  short  time  on  the  same  day,  upon  the  condition  and 
understanding  that  the  plaintiff  would  aid  in  loading  scrap   iron 

along  the  track  at  and  near on  said  hand  car,  to  be  brought 

to  ,  and  that  the  plaintiff,  in  ignorance  of  any  regulation  of 

the  company  which  forbade  his  being  on  the  hand  car  so  under 
the  control  of  said -,  did  go  thereon  to  ,  and  did,  ac- 
cording to  his  undertaking,  aid  in  loading  scrap  iron  on  said  hand 
car,  and  that,  in  returning  from on  said  hand  car,  the  plain- 

3»  Ft.  Worth  &  D.  C.  Ry.    Co.  v.  *»  Tyler    v.    Chesapeake   &    O.    K. 

Lynch  (Civ.  App.)  136  S.  W.  580.  Co.,  13  S.  E.  9T5,  88  Va.  389. 
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tiff,  by  reason  of  the  gross  negligence  of  the  defendant  company, 
•or  of  its  agents  and  representatives,  in  permitting  the  aforesaid 
■collision  tO  take  place,  was  seriously  and  permanently  injured, 
then  the  court  instructs  the  jury  that  the  plaintiff  is  entitled  to 
recover  of  the  defendant  for  such  injuries.^"- 

•§  3617.     Right  of  volunteers 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff  vf&s  under  the  management  and  control  of  G., 
and  not  of  H.,  and  that  plaintiff  volunteered  his  services,  just  be- 
fore he  was  hurt,  to  H.,  and,  while  so  eflgaged  with  H.  in  volun- 
tary service,  was  injured,  he  cannot /ecover  in  this  action  agaitist 
-the   defendant.** 

The  court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence that  ordinarily,  and  up  to  the  time  when  the  plaintiff  started 
•out  with  H.  to  get  the  wheels,  the  plaintiff  was  a  member  of  G.'s 
crew,  and  under  his  control,  and  subject  to  his  orders  or  control, 
and  that  in  going  with  H.'s  crew  to  get  the  wheels,  and  in  and 
about  doing  the  work  of  removing  the  wheels  and  being  on  the 
car,  and  doing  the  service  he  was  engaged  in  when  injured,  he 
was  a  mere  volunteer,  performing  service  foi^  the  accommodation 
merely  of  H.,  their  verdict  must  be  for  the  defendant.** 

§  3618.     Negligence  as  basis  of  liability 
§3618(1).    Alabama 

The  jury   are   instructed  that  this  suit   is  brought  under  the 

statutes  relating  to  the  liability  of  employers  for  damages 

when  their  employes  are  injured,  while  engaged  at  the  work  for 
which  they  were  employed.  This  statute  does  not  authorize  the 
jury  to  award  damages  to  a  plaintiff  unless  defendant's  agent  has 
been  guilty  of  negligence.** 

§  3618(2).     Iowa 

The  court  instructs  that,  if  it  was  an  accident,  plaintiff  cannot 
recover,  and,  further,  defendant  is  not  an  insurer  of  the  safety  of 
its  employes,  and  is  only  liable  where  injuries  are  incurred  with- 
out fault  on  the  part  of  the  person  injured,  and  because  of  negli- 
gence on  the  part  of  the  defendant.*^ 

I 

*i  Tyler  v.  Chesapeake  &  O.  R.  Co.,  *^  Barker  r.  Tennessee  Coal,  Iron  & 

13  S.  E.  975,  88  Va.  389.  K.  Co.,  66  So.  600,  189  Ala.  5T9. 

*2  Southern  Ry.  Co.  v.   Guyton,  25  *5  Bird  v.  Hart-Pair  Co.,  146  N.  W. 

So.  34,  122  Ala.  231.  ^  74,   165  Iowa,  542. 

*3  Southern  Ry.  Co.  v.  GuytOnJ  25 
-So.  34,  122  Ala.  231. 
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§  3619.     Liability  for  unavoidable  accidents 
§  3619(1)-    Alabama 

The  court  charges  the  jury  that,  if came  to  his  death  by 

reason  of  something  which  was  unexpected  and  could  not  reason- 
ably be  provided  against,  the  plaintifif  cannot  recover.*^ 

The  court  charges  the  jury  that,  if  plaintiff's  intestate  came  to 
his  death  by  reason  of  a  mere  accident,  the  plaintiff  cannot  re- 
cover.*' 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  signaled  the  engineer  to  back  his  train 
while  he  was  standing  on  the  outside  of  the  track,  and  the  engi- 
neer in  obedience  to  said  signal  backed  up  his  engine  and  cars  in 
an  ordinarily  prudent  manner,  and  before  the  cars  reached  those 
to  which  they  were  to  be  coupled  the  plaintiff  went  in  between 
the  cars,  and  that  as  soon  as  the  engineer  discovered  this  fact  he 
used  all  means  at  hand  to  stop  his  train,  and  could  not  stop  his 
train  before  striking  the  other  cars,  then  the  plaintiff  cannot  re- 
cover in  this  cause.** 

I  3619(2).    Michigan 

You  are  instructed  that  if,  when  defendant  last  saw  the  boy  he 
was  in  a  safe  place,  and  not  where  by  his  position  or  action  or 
movements  she  had  reason  to  suspect  he  would  change  his  place 
to  where  he  would  be  in  danger,  and  at  this  time  of  seeing  him  it 
was  very  shortly  before  the  accident,  and  her  attention  was  direct- 
ed to  driving  her  machine  around  the  tree,  and  without  any  reason 
on  her  part  to  suspect  he  would  run  in  front  of  the  cutter  bar,  and 
he  did  so  suddenly,  and  she  had  no  opportunity  to  prevent  the 
accident  to  him,  she  should  not  be  adjudged  careless  or  negligent, 
and  in  such  event  she  should  not  be  found  guilty,  even  if  the  boy 
himself  was  free  from  negligence.** 

I  3619(3).    Missouri 

The  court  instructs  the  jury  that,  if  the  jury  find  from  the  evi- 
dence that  the  hammer  used  by  the  plaintiff  when  hurt  was  a  new 
one,  apparently  free  from  defects  when  received  by  him,  and  was 
selected  from  a  lot  of  hammers  furnished  and  to  be  used  in  the 
work  which  plaintiff  was  performing,  which  were  of  a  brand  or 
kind  suitable  or  commonly  used,  and  reasonably  safe  to  use,  and 
reasonably  free  from  defects,  and  they  should  further  find  from 
the  evidence  that  the  plaintiff  before  the  accident  had  not  shown 
or  exhibited  said  hammer  to  his  foreman ;  that,  in  the  use  of  such 

*e  Williams  v.  Anniston  Electric  &  *'  Hugging  v.  Southern  Ry.  Co.,  41 

•Gas  Co.,  51  So.  385, 164  Ala.  84.  So.  856,  148  Ala.  153. 

4T  Williams  v.  Anniston  Electric  &  *»  White  v.  Cowing,  171  N.  W.  450, 

■Gas  Co.,  51  So.  3S5,  164  Ala.  84.  205  Mich.  318. 
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hammer,  a  piece  of-  it  chipped  off  and  struck  the  plaintiff's  eye* 
thereby  causing;  the  injury  complained  of,  then  such  injury  should 
be  considered  an  accident,  and  your  verdict  must  be  for  the  defend- 
ant, even  though  it  should  appear  from  the  evidence  that  such 
hammer  was  defective  and  dangerous  to  use.®* 

§  3619(4).    Texas 

You  are  further  instructed  that  if  you  believe  from  the  evidence 

that   the   said  exercised   ordinary   care   in   the   particulars 

hereinbefore  mentioned,  and  that  the  plaintiff  himself  exercised 
ordinary  care  for  his  ov^rn  safety,  you  will  find  for  defendant,  even 
though  you  should  believe  from  the  evidence  that  plaintiff  was  in- 
jured by  the  falling  of  said  block,  for  in  such  a  case  plaintiff's  in- 
jury would  be  an  accident,  for  ■  which  defendant  would  not  be 
liable.si 

You  are  instructed  that  if  the  proof  does  not  show  that  defend- 
ant company  was  guilty  of  negligence  in  regard  to  the  alleged  ex- 
istence of  said  hole  or  excavation,  then,  under  the  issues  in  this 
case,  the  alleged  injuries  to  plaintiff  would  have  been  occasioned 
by  one  of  those  accidents  incident  to  all  human  works,  which 
would  not  render  the  defendant  company  liable  for  damages.^* 

§  3620.     Injuries  caused  by  physical  disability  of  servant 

You  are  instructed  that,  if  you  believe  from  the  evidence  that, 
at  the  time  plaintiff  got  work  at  defendant's  furnace  breaking 
runner,  he  knew  he  was  subject  to  fits,  and  that  such  a  fit  might 
cause  him  to  fall  into  the  hot  iron,  you  must  find  for  defendant.  A 
man,  laboring  under  any  physical  disability  of  which  he  has  full 
knowledge,  who  accepts  employment  with  another,  cannot  recover 
damages  of  that  other  in  the  event  he  sustains  personal  injuries  while 
in  his  employment,  where  such  personal  injuries  were  directly  caused 
by  such  physical  disability.  Even  though  you  should  find  from  the 
evidence  that  defendant  through  its  employe  knew  that  plaintiff  was 
subject  to  fits,  plaintiff  cannot  recover  in  this  case,  if  you  should  find 
from  the  evidence  that  at  the  time  he  accepted  such  employment  plain- 
tiff also  knew  that  he  was  subject  to  said  fits,  and  of  the  danger  of  his 
sustaining  personal  injuries  while  at  work  as  a  result  of  falling  in  such 
fit.«*    ■ 

5»  Duerist  v.  St.  Louis  Stamping  Co.,  52  Blissouri,  K.  &  T.  Ry.  Co  of  Tex- 

63  S.  W.  827,  163  Mo.  607.  as  v.  Kirliland,  32  S.  W.  588'  11  Tex 

01  Sherman  -Oil   &    Cotton    Co.    v.       Civ.  App.  528. 
Stewart,  42  S.  W.  241,  17  Tex.  Civ.  53  Tennessee  Coal.  Iron  &  R   Co  v 

App.  59.  Moody.  68  So.  274,  192  Ala.  364,  L.  r' 

A.  1915B,  369. 
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§  3621.     Degree  of  care  required  from  master  and  what  consti- 
tutes 'negligence  and  ordinary  care 
§  3621(1).    Alabama 

You  are  instructed  that,  if  }'ou  believe  from  the  evidence  that 
the  accident  complained  of  was  of  an  unusual  character  and  one 
that  could  not  be  reasonably  anticipated  by  the  use  of  ordinary 
care,  then  the  plaintiff  cannot  recover  in  this  case,  and  your  ver- 
dict must  be  in  favor  of  the  defendant.^ 

The  jury  are  instructed  that  you  cannot  award  plaintiff  dam- 
ages from  the  mere  fact  that  he  was  injured  while  at  work,  but 

in  order  to  find  for  plaintiff  you  must  find  that was  guilty 

of  negligence,  and,  if  you  do  not  find  that failed  to  use  the 

care  which  a  reasonably  prudent  man  would  have  used  under  like 
circumstances,  you  must  find  for  defendant.*" 

5  3621(2).    Arkansas 

The  court,  instructs  the  jury  that,  if  you  find  by  a  preponder- 
ance  of   the   evidence   that    the    train    of   the   defendants   , 

-,  and ,  as  receivers  of  the  Railroad  Company, 

upon  which  the  deceased  was  employed,  collided  with  the  train  of 

the  Railway  Company,  and  that  such  collision  was  caused 

by  the  negligence  of  the  agents  and  employes  of  the  defendants 
in  failing  to  exercise  ordinary  care  to  prevent  the  same  as  set  forth 
in  the  complaint  and  amendment  thereto,  and  that  the  deceased, 

,  was  injured  and  killed  in  said  collision,  and  that  his  injury 

and  death  was  caused  in  whole  or  in  part  by  the  negligence  of  the 
agents  and  employes  of  the  said  defendants  as  stat«d  in  these  in- 
structions and  as  alleged  in  the  complaint  and  amendment  there- 
to, then  your  verdict  should  be  for  the  plaintilf ,.  unless  he  assumed 
the  risk.^ 

§  3621(3).     Iowa 

The  court  instructs  the  jury  that  negligence  is. the  omission  to 
do  something  which  a  reasonably  prudent  person,  guided  by  those 
considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs,  v/ould  do  or  doing  which  a  reasonably  prudent  person 
would  not  do  under  similar  or  like  circumstances.  R.easonable 
and  ordinary  care  and  diligence  is  such  care  and  diligence  as  an 
ordinarily  prudent  person  would  exercise  under  similar  or  like 
circumstances." 

The  court  instructs  the  jury  that,  if  you  find  from  the  weight 
or  preponderance  of  the  evidence  introduced  upon  the  trial  that 

5*  Sloss-Sheffield  Steel  &  Iron  Co.  v.  "O  Lusk  v.  Osborne,  191  S.  W;  944, 

Thomas,  80  So.  69,  202  Ala.  231.  127  Ark.  170. 

s 5  Barker   v   Tennes/ee  Coal,  Iron  e?  Bild  v.  Hart-Parr  Co.,  146  N.  W. 

6  R.  Co.,  66  So.  600,  189  Ala.  579.  74,  165  Iowa,  542. 
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defendant  failed  to  exercise  reasonable  care,  and: that,  because  of 
such  failure,  plaintiff  was  injured,  and  that  he  was  free  from  con- 
tributory negligence,  then  the  plaintiff  is  entitled  to  recover.^* 

§  3621(4).    Michigan 

You  are  instructed  that  if,  in  view  of  the  situation  and  what 
defendant  was  doing,  and  where  she  was  doing  it,  she  was  using 
the  care  that  an  ordinarily  careful  and  prudent  person,  in  the  same 
situation  and  under  the  Same  circumstances,  taking  also  into  con- 
sideration where  the  boy  was,  and  what  she  saw  or  should  have 
seen,  would  exercise,  then  she  was  not  guilty  of  negligence,  and 
is  not  liable.''* 

§  3621(5).    Nevada 

The  court  instructs  the  jury  that  the  term  "negligence,"  as  used 
in  these  instructions,  imports  the  want  of  such  attention  to  the 
nature  or  the  probable  consequence  of  any  act  or  omission,  as  a  rea- 
sonably prudent  man  ordinarily  bestows  in  acting  in.  his  concerns 
of  like  importance;  while  ordinary  care  is  such  care  as  a  person 
of  ordinary  prudence  usually  exercises  about  his  own  affairs  of 
ordinary  importance.  With  these  definitions  well  in  mind,  you 
will  determine  the  question  as  to  whether  the  defendant  was  neg- 
ligent in  providing  for  the  safety  of  its  employe^  the  plaintiff,  and 
also  whether  the  plaintiff  exercised  that  degree  of  care  for  his 
safety  which,  under  the  circumstances,  he  ought  to  have  exer- 
cised.^" 

§  3621(6).    North  Carolina 

The  jliry  are  instructed  that  the  defendant  owed  the  duty  to  his 
servants  or  employes  to  exercise  reasonaMe  and  ordinary  care  to 
prevent  any  personal,  injury  to  any  of  them  in  the  prosecution  of 
his  work.*^ 

§  3621(7).    Oldahoma 

You  are  instructed  that  negligence,  as  used  in  these  instructions, 
means  a  want  of  ordinary  cai'e.  By  ordinary  care  is  meant  such 
care  as  men  of  ordinary  prudence  usually  exercise  under  the  same 
or  similar  circumstances;®^ 

You  are  instructed  that  "ordinary  care,"  as  used  in  these  in- 
structions, means  such  care  as  a  person  of  ordinary  prudence 
would  exercise  about  his  own  affairs  of  ordinary  importance.  The 
want  of  ordinary  care  dbnstitutes  ordinary  negligence."* 

08  Bird  V.  Hart-Parr  Co.,  146  N.  W.  «i  Turrentine  v.  Wellington,  48  S 

74, 165  Iowa,  542.  E.  739,  136  N.  C.  308. 

60  White  V.  Cowing,  171  N.  W.  450,  6  2  Chicago,  R.  I.  &  P.    Ry.  Co    v 

205  Mich.  318.  Penix,  159  P.  1141,  61  Okl.  4. 

«o  KoDig  V.  Nevada-Calif  omia-Ore-  os  St.  Louis  &  S.  F.  R.  Co.  v.  Long 

gon  Ey.,  135  P.  141,  36  Nev.  181.  137  P.  1158,  .41    Okl.  177,  Ann.  Cas' 

1915C,  432. 
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§  3621(8).    Oregon 

You  are  instructed  that  negligence  is  the  failure  to  do  some- 
thing that  a  person  of  reasonable  care  and  prudence  would  have 
done,  or  the  doing  of  something  that  a  person  of  reasonable  care 
and  prudence  would  not  have  done  under  the  circumstances.  It 
is  the  want  of  due  care  in  the  particular  situation.  Due  care  and 
negligence  are  relative  terms,  and  what  in  one  situation  might  be 
due  care  might  be  negligence  in  another ;  and  the  measure  of  duty 
always  is  reasonable  care  and  cautipn  upon  the  part  of  an  employer 
for  the  safety  of  his  employes.  And  that  care  should  be  propor- 
tioned always  to  the  dangers  reasonably  to  be  apprehended  from 
the  employment  in  which  the  servant  is  engaged.** 

You  are  instructed  that  the  word  "negligence"  in  the  law  has 
"been  defined  to  be  the  doing  of  something  which  a  man  of  ordinary 
prudence  would  not  do  under  all  the  existing  circumstances  of  the 
case.  You  will  see  that  the  phrase  "ordinary  prudence"  is  made 
the  criterion.  The  doing  of  something  which  a, man  of  ordinary' 
prudence  would  not  do  under  all  the  existing  circumstances  of 
the  case,  or  the  failure  to  do  something  which  a  man  of  ordinary 
prudence  would  do  under  all  the  existing  circumstances  of  the 
case.*^ 

S  3621(9).     Texas 

You  are  instructed  that,  although  the  jury  may  believe  that 

the  foreman,  ,  failed  to  take  proper  precautions  to  prevent 

the  pile  of  lumber  from  falling,  still,  if  you  should  believe  that  a 
person  of  ordinary  care  under  the  same  circumstances  would  have 
acted  as  the  foreman  did  at  the  time,  then  it  will  be  your  duty  to 
return  a  verdict  for  the  defendant.®* 

You  are  instructed  that  "ordinary  care,"  as  used  in  this  charge, 
means  that  degree  of  care  which  a  person  of  ordinary  care  and 
prudence  would  use  under  like  circumstances.*' 

You  are  instructed  that  "negligence"  as  used  herein  means  a 
want  of  ordinary  care  to  another  to  whom  care  is  due,  and  by  "or- 
dinary care"  is  meant  such  care  as  an  ordinarily  prudent  person 
would  have  exercised  under  the  same  or  similar  circumstances.** 

The  jury  are  instructed  that  it  is  the  duty  of  the  master  to  ex- 

8*Heiser  v.  Shasta  Water  Co.,  143  ous,  when  given  along  with  other  in- 

V.  917,  71  Or.  566.  structlons   properly   setting  out   the 

8  5  Hudson   V.  Brown  Lumber  Co.,  rule  under  such  act. 

154  P.  533,  80  Or.  506:    It  was  object-  os  Lancaster  v.  Johnson  (Civ.  App.) 

■ed  to  this  instruction  that  "ordinary  224  S.  W.  207. 

prudence"  is  not  the  test  under  the  «'  Decatur  Cotton  Seed  Oil  Co.  v. 

Employers'  Liability  Act.    Such  gen-  Belew  (Civ.  App.)  178  S.  W.  607. 

eral  instructions  are  useful,  however,  «»  St.  Louis,  B.  &  M.  Ry.  Co.  v.  Ver- 

on  the  question  of  comparative  negli-  non  (Civ.  App.)  161  S.  W.  84. 
gence,  and  therefore  are  not  errone- 
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ercise  ordinar}'  care,  which  means  the  care  that  a  person  of  ordi- 
nary prudence  would  use  under  the  particular  circumstances  for 
the  safety  of  the  servant,  while  the  servant  is  engaged  in  perform- 
ing the  duties  of  such  servant's  employment ;  and  it  is  a  part  of 
the  duty  of  the  master  to  exercise  ordinary  care  in  the  selection 
and  employment  of  other  servants  who  may  work  with  such  serv- 
ant. If  the  master  fails  to  exercise  ordinary  care  for  the  safety 
of  the  servant  while  the  servant  is  engaged  in  performing  the  du- 
ties of  such  servant's  employment,  and  thereby  causes  an  injury 
to  the  servant,  he  is  liable  to  the  servant  in  damages  on  account 
of  such  injiii-y,  unless  the  servant  himself  has  failed  to  exercise 
ordinary  care  for  his  own  safety,  -and  has  thereby  helped  cause 
his  own  injury.  But  the  master  does  not  insure  the  safety  of  the 
servant  while  the  servant  is  engaged  in  performing  the  duties  of 
his  employment;  nor  does  he  insure  the  carefulness  and  compe- 
tency of  coservants.  If  the  master  has  exercised  ordinary  care 
for  the  safety  of  the  servant  while  the  servant  is  engaged  in  per- 
forming the  duties' of  his  employment,  and  has  exercised  ordinary 
care  in  the  selection  and  employment  of  the  servant's  coservants, 
and  has  exercised  ordinary  cafe  with  regard  to  retaining  such 
coservants  in  employment,  he  has  discharged  his  full  duty  under 
the  law  to  the  servant,  and  is  not  liable  to  the  servant  in  damages, 
no  matter  how  badly  injured  the  servant  may  be  while  engaged  in 
the  performance  of  the  duties  of  the  employment."* 

§  3621(10).    Washington 

The  jury  are  instructed  that  the  master  owes  a  duty  to  his 
employe  not  only  to  provide  him  with  a  reasonably  safe  place  in 
which  to  work,  so  far  as  the  nature  of  the  work  undertaken  and 
the  exigencies  of  the  case  will  permit  the  same  to  be  made  reason- 
ably safe,  but  also  to  observe  such  care  as  .will  not  expose  the 
employe  to  perils  and  dangers  which  may  be  guarded  against  by 
reasonable  care  and  diligence.'" 

You  are  instructed  that,  in  determining  the  question  as  to  wheth- 
er the  defendant  or  its  foreman  was  negligent,  I  instruct  you  that 
the  way  to  determine  whether  a  man  has  been  negligent  or  not  is 
to  compare  what  was  done  by  such  person — or  left  undone  by  him 
— with  what  would  have  been  done  or  left  undone  by  a  man  act- 
ing with  ordinary  prudence.  If  a  man  acts  as  an  ordinarily  pru- 
dent man  would  act  under  the  same  circumstances  and  conditions, 
there  is  no  negligence.    If  a  rnan  fails  to  act  as  an  ordinarily  pru- 

«9  Sherman    Oil    &   Cotton    Co.    v.  •">  ilcLeocl  v.  Chicago,  M.  &  P    S 

Stewart,  42   S.  W.  241,  17  Tex.  Civ.       Ey.  Co.,  117  V.  749,  65  Wash.  02. 
App.  59. 
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dent  man  would  under  the  same  circumstances  and  conditions, 
there  is  negligence.'^ 

§  3622.     General  instruction  as  to  conditions  warranting  recovery 

against  master 
i  3622(1).     Michigan 

You  are  instructed  that  this  action  is  what  is  known  in  law  as 
an  action  upon  the  case  to  recover  damages  for  claimed  negli- 
gence on  the  part  of  the  defendant.  Under  the  law  no  one  has 
any  right  to  a  verdict  or  to  maintain  an  action  of  this  character 
unless  the  evidence — the  greater  weight  of  the  evidence — estabf- 
lishes  two  propositions,  and  these  must  both  be  established  in  the 
affirmative  before  the  jury  have  any  occasion  to  consider  the  ques- 
tion of  damages  at  all.  Those  two  propositions  are  that  the  party 
seeking  to  recover  and  claiming  damages  must  himself  have  been 
free  from  any  negligence  or  carelessness  which  helped  to  bring 
about  the  injury  complained  of;  and  the  second  is  that  the  other 
party  against  whom  damages  are  sought  must  have  been  guilty 
of  negligence  or  carelessness,  and  that  negligence  must  have  been 
the  sole  and  only  cause  of  the  injury  complained  of.'* 

§  3622(2).    Oklalioma 

You  are  instructed  that  if,  after  a  fair  and  impartial  considera- 
tion of-  all  of  the  testimony  in  this  case  and  in  compliance  with 
the  instructions  herein  given  you,  you  believe  that  the  plaintiff 
has  established  by  a  preponderance  of  the  testimony  that  while 
in  the  employ  of  the  defendant  in  and  about  the  operation  of  the 
machine,  known  as  the  "gut  reel,"  he  was  injured  in  the  manner 
alleged  in  his  petition,  and  that  such  injury  was  the  direct  or 
proximate  result  of  the  negligence  of  the  defendant,  as  alleged  in 
his  petition,  and  on  account  of  such  injury  so  received  he  has 
suffered  physical  pain  and  mental  anguish,  and  loss  of  time  from 
his  work,  and  that  he  will  continue  to  suffer  physical  pain  and 
mental  anguish  on  account  of  said  injury,  as  alleged  in  his  peti- 
tion, and  that  as  a  result  of  said  jn juries  his  earning  capacity  has 
been  impaired,  as  alleged  in  his  petition,  it  would  be  your  duty  to 
find  for  the  plaintiff,  and  assess  his  recovery  in  damages  in  such 
sum  as  you  find  from  the  evidence  will  compensate  him  for  the 
injury  so  sustained,  not  to  exceed  the  sum  of  $ .''^ 

You  are  instructed  that,  upon  the  other  hand,  if  after  a  fair 
and  impartial  consideration  of  all  of  the  testimony  in  this  case, 
and   in  compliance   with   the  instructions   herein  given   you,   you 

'1  Cox  V.  Wilkeson  Coal  &  Coke  Co.,  's  Sulzberger  &   Sons  Co.  of  Okla- 

112  P  231,  61  Wash.  343.  homa   v.    Strickland,   159   P.  833,  60 

T2  White  V.  Cowing,  171  N.  W.  450,  Okl.  158. 
205  Mich.  318. 
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find  that  the  plaintiif  has  failed  to  establish  the  allegations  of  his 
petition  by  a  preponderance  of  the  testimony,  it  would  be  your 
duty  to  find  for  the  defendant;  or,  if  you  find  that  the  defendant 
has  established  by  a  preponderance  of  the  testimony  that  the 
injury  sustained  by  the  plaintiff  was  occasioned  by  the  risks  of 
his  employment  which  he  assumed,  or  was  occasioned,  and  was 
the  direct  or  proximate  result  of  his  own  contributory  negligence, 
it  would  be  yoiir  duty  to  find  for  the  defendant.'* 

§  3623.     Effect  of  fact  that  employer  is  corporation 
§  3623(1).    Arkansas 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
in  this  case  that  the  plaintiff  was  employed  by  the  defendant  com- 
pany as  alleged  in  his  complaint  and  was  working  on  its  railroad 
under  orders  and  directions  of  its  foreman,  and  while  in  the  ex- 
ercise of  ordinary  care  for  his  own  safety,  and  when  he  had  not 
assumed  the  risk,  and  that  he  was  injured  on  account  of  the  neg- 
ligence of  the  defendant  company,  or  any  of  its  agents,  servants, 
or  employes,  you  will  find  for  the  plaintiff  in  this  case.'* 

§  3623(2).    Texas 

The  jury  are  instructed  that,  in  law,  every  one  th^t  employs 
another,  whether  an  individual  or  a  corporation,  is  called  the  "mas- 
ter," and  every  one  'who  accepts  employment  is  called  a  "serv- 
ant."   Thus,  in  this  case  the Company,  the  defendant,  was 

the  master,  and  the  plaintiff  was  the  servant.  The  law  makes  no 
discrimination  whatever,  with  respect  to  the  duties  hereinbefore 
mentioned,  between  an  individual  and  a  corporation.  A  farmer, 
a  merchant,  or  a  carpenter  owes  precisely  the  same  duties  to  his 
servants  that  a  corporation  does  to  its  servants.'® 

§  3624.     Power  to  delegate  duty 

Duty  to  furnish  safe  appliances  and  equipment,  see  post,  §  3667. 
Duty  to  furnish  safe  place  to  work,  see  post,  §  3635. 

You  are  instructed  that  among  the  nonassignable  duties  of  the 
defendant  to  the  plaintiff  is  the  duty  to  use  ordinary  care  to  inr-r 
nish  him  a  reasonably  safe  place  in  which  to  perform  the  duties  of 
his  employment,  and  reasonably  safe  means,  instruments,  and  ap- 
pliances with  which  to  perform  his  duties,  and  to  use  ordinary 
care  to  maintain  them  in  that  condition,  and  also,  if  plaintiff  was 
young  and  inexperienced,  and  for  this  reason  did  not  know  of  or 

74  Sulzberger  &  Sons  Co.  of  Okla-  ed  to  as  permitting  a  verdict  based  on 

homa  v.    Strickland,  159  P.  838,  60  negligence  not   shown   by   the  com- 

Okl.  158.  plaint  and  testimony. 

'6  A.  L.  Clark  Lumber  Co.  v.  Ed-  'o  Sherman   Oil  St   Cotton   Co     v 

wards,  216  S.  W.  18, 144  Ark.  641.    In  Stewart,  42  S.  W.  241,  17  Tex.  Civ. 

this  case  the  word  "any"  was  object-  App.  59. 
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appreciate  the  danger  of  his  immediate  employment,  if  any,  and 
defendant  knew,  or  ought  to  have  known,  this  in  the  exercise  of 
ordinary  cafe  on  its  part,  then  it  was  defendant's  duty  to  instruct 
him  as  to  both  latent  and  patent  dangers,  so  that,  as  far  as  might 
be  by  proper  care  on  his  own  part,  the  plaintiff  would  be  enabled 
to  perform  his  duties  in  safety  to  himself.  If  defendant  failed  to 
properly  discharge  any  of  these  duties  to  plaintiff  in  so  far  as 
they  are  covered  by  the  allegations  of  negligence  in  this  case, 
and  by  reason  of  such  neglect  or  failure  of  defendant  plaintiff  was 
injured  while  using  due  care  himself,  and  in  the  line  of  his  du- 
ties, and  when  he  had  not  assumed  the  risk,  then  defendant  is  lia- 
ble in  this  action.  If  defendant  performed  its  duty  to  plaintiff  as 
above  indicated,  or  if  plaintiff  was  himself  wanting  in  ordinary 
care  for  his  own  safety,  contributing  to  his  injury,  or  if  plaintiff 
had  assumed  the  risk,  in  either  case  you  should  find  for  the  de- 
fendant." 

§  3625.     Scope  of  employment 
§  3625(1).    Delaware 

You  are  instructed  that  if  the  plaintiff,  at  the  time  of  the  ac- 
cident, was  acting  outside  the  scope  of  his  employment  without 
the  order  of  the  master,  he  cannot  recover,  even  though  the  ma- 
chinery or  appliance  was  defective  and  dangerous.  Neither  is  he 
entitled  to  recover,  if  the  accident  was  caused  by  his  attempt  to 
do  something,  which  he  was  warned  not  to  do.  In  the  one  case 
he  would  be  doing  something  he  was  not  authorized  to  do,  and 
in  the  other  something  he  was  forbidden  to  do,  and  in  either  case 
assumed  his  own  risk,  for  which  he  could  not  hold  the  master 
liable.'* 

I  3625(2).    Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  said  minor  was  employed  by  the  defendant  without 
consent  of  the  plaintiff,  and  that  the  said  business  was  danger- 
ous and  hazardous,  and  the  injury  complained  of  was  the  result 
of  circumstances  not  connected  with  said  employment,  or  inci- 
dental thereto,  then  they  must  find  for  the  defendant.'* 

§  3625(3).    Virginia 

The  court  instructs  the  jury  that  if  they  shall  believe  from  the 

evidence  that ,  the  mine  boss  of  the  defendant,  knew,  or  by 

the  exercise  of  ordinary  care  should  have  known,  that  the  roof  of 
the  mine  at  the  place  where  the  accident  occurred  was  loose  and 

7T  St  Louis  Stave  &  Lumber  Co.  v.  ">  Union  News  Co.  v.  Morrow,  40  Sv 

Sawyers,  119  S.  W.  830,  90  Ark.  473.      W.  6,  20  Ky.  Law  Eep.  302. 

78  Seinlnski  v.  Wilmington  Leather 
Co.,  83  A.  20,  3  Boyce,  288. 
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liable  to  fall  at  any  time,  theii  it  became  his  duty  to  use  all  rea- 
sonable care  to  see  that  the  slate  Was  secured  or  taken  down,  or 
that  all  employes  who  were  sent  to  work  in  that  part  of  the  mine 
were  warned  of  the  said  dang-er,  if  danger  there  was,  and  if  the 
jury  shall  belieV^' frotn'  the  evidence  that  the  machine  foreman 
told  said  O.  to  take  his  machine  and  go  to  that  section  of  the  mine 
and  cut  all  the  cpal  that  C.  had  ready  to  cut,  and  the  jury  shall 
further  believe  that  in  pursuance  of  said  instructioris  it  was  proper 
for  O.  to  inquire  of  C.  what  places  he  had  ready  to  cut,  and  that 
C.  informed  O.  that  the  place  in  question  was  the  first  to  be  cut 
then  the  jury  shdiild  find  that  the  said  O.  and  the  plaintiff,  his  as- 
sistant, went  into  said  place  where  the  accident  occurred  in  the 
performance  of  their  duties,  and  the  defendant-  cannot  be  excused 
from  its  duty  to  have  used  all  reasonable  care,  as  defined  in  the 
first  part  of  this  instruction.*' 

§  3626.     Knowledge  of  fellowr  servant  as  notice  to  master 

The  court  instructs  the  jury  that  the  knowledge  of'  a  fellow 
brakesrhan  is  not  knowledge  of  the  company,  but  the  burden  is 
upon  the  plaintiff  to  show  that  such  knowledge  of  the  brakesman 
was  brought  home  to  the  company  by  a  report  or  otherwise  to 
the  conductor  in  charge  of  the  train,  or  other  competent  authority 
charged  with  the  duty  of  having  the  defect  remedied,  and,  unless 
the  jury  believe  from  the  evidence  that  the  knowledge  was  so 
brought  home  to  the  company  and  the  opportunity  then  given  for 
remedying  the  defect  by  proper  repair,  they  mvist  find  for  the  de- 
fendant.*"^ 

§  3627.     Duty  to  children 

Now,  gentlemen,  as  matter  of  law,  children,  wherever  they  are, 
or  wherever  they  go,  must  be  expected  to  act  upon  childish  im^ 
pulses  incident  to  their  years  and  understanding,  and'  their  em- 
ployers are  chargeable  with  a  duty  of  care  and  caution  towards 
them  such  as  their  years,  want  of  knowledge,  and  understanding 
demand,  such  as  their  want  of  information,  when  it  is  the  duty  of 
the  defendant  to  give  that  information,  would  imply  cr  demand, 
and  must  calculate  upon  those,  and  take  precautions  accordingly.*' 

§  3628.     Employment  of  minor  in  hazardous  work 

Eecovery  by  parent  for  injuries  to  minor  child  employed  in  hazardous  posi- 
tion, see  post,  §  4131. 

I  charge  you  that,  within  the  meaning,  of  the  statute,  a  hazard- 
ous employment  is  one  that  is  fraught  with  or  exposed  to  hazard, 

80  Darby  Coal  Mining  Co.  v.  Slioop,  82  Force  v.  Standard  Silk  Co.  (C  C 
S3  S.  E.  4].2,  116  Va.  848.  N,  Y.)  160  F.  992,  affirmed  170  F  184 

81  Soutliem  Ry.  Co.  v.  Cliildrey,  74  95  C.  C.  A.  286. 
S.  E.  221,  113  Va.  376. 
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peril,  danger,  or  risk,  in  the  ordinary  course  of  conduct,  and  does 
not  mean  that  the  employment  is  hazardous  because  of  the  possi- 
bility of  accident  resulting  from  the  ordinary  operation  of  the 
machine  or  knives,  or  from  a  careless  or  negligent  conduct  of  such 
employment.** 

I  charge  you  that,  before  you  can  find  the  defendant  liable  in 
this  case,  the  plaintiff  must  satisfy  you  by  the  preponderance  of 
the  evidence  that,  in  addition  to  proving  that  he  himself  was  free 
frorn  fault,  he  must  also  show  to  you  that  the  ehiployment  ac 
which  he  was  engaged  was  hazardous ;  that  is,  exposed  to  hazard, 
peril,  or  danger  greater  than  the  ordinary  danger  in  the  ordinary 
vocations   of   life.** 

I  further  charge  you  that  the  law  under  whch  this  action  is 
brought   doe,s   not   contemplate   that   capable,    experienced   young 

men  above  the  age  of  years,  and  under  the  age  of 

years,  shall  not  be  employed  to  operate  or  work  near  machinery; 
it  simply  contemplates  that  they  shall  not  be  employed  in  an  em- 
ployment that  is  hazardous,  within  the  meaning  of  the  statute, 
as  defined  by  me.  Under  the  undisputed  evidence  in  the  case, 
plaintiff  was  employed  in  taking  away  boards  from  the  tail  end 
of  what  is  known  as  a  double  tenoiier  machine,  upon  which  were 
placed  knives  in  certain  positions,  as  have  been  shown  to  you, 
and  upon  which  it  is  claimed,  and  I  think  admitted,  he  was  injured. 
But  in  considering  this  you  should  take  into  account  tile  character 
of  the  work  which  he  was  employed  to  do,  the  place  in  which  he 
was  employed  to  work,  the  character  of  the  machinery  which  he 
was  employed  to  work  adjacent  to,  and  the  location  of  its  parts, 
the  knives  and  belts,  and  guards  that  have  been  shown  to  you 
which  it  is  claimed  protected  the  knives,  and  say  from  the  evi- 
dence in  the  case,  and  from  all  the  surroundings,  and  all  the  con- 
ditions, was  the  employment  of  the  plaintifif  of  such  character  as 
to  be  hazardous  employment,  under  the  definition  which  I  have 
given  you.*'' 

§  3629.     Particular  instances  of  duties  of  master 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence in  this  case  that  the  defendants  failed  to  exercise  ordinary 
care  to  furnish  plaintiff  a  safe  place  to  perform  his  work,  and  that 
they  sent  plaintiff  to  perform  a  dangerous  task  without  sufficiently 
warning  him  of  the  dangers  of  same,  or  that  they  failed  to  furnish 
sufficient  men  to  perform  the  work,  or  that  their  foreman  failed  to 

83  Radic  V.  Thomas  Jackson  &  Co.,  s=  Ratllc  v.  Thomas  Jackson  &  Co., 
146  N.  W.  136,  ITS  Mich.  618.                     146  N.  W.  136,  178  Mich.  618. 

84  Radic  V.  Thomas  Jackson  &  Co., 
146  N.  W.  136,  178  Mich.  618. 
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properly  direct  the  removal  of  the  glass,  and  that  such  failure,  if 
any,  on  the  part  of  defendants  was  the  proximate  cause  of  plain- 
tiff's injuries,  if  any,  you  will  find  for  the  plaintiff,  unless  you 
find  for  the  defendant  under  another  section  of  this  charge.*® 

§  3630.  Duty  of  master  to  observe  warnings  of  danger  given  by 
strangers 
You  are  instructed  that  the  engineer  is  not  bound  under  all  cir- 
•cumstances  to  observe  warnings  of  danger  which  may  be  given 
to  him  by  strangers  who  are  in  no  way  associated  with  the  rail- 
way company,  yet  there  are  circumstances  under  which  the  exer- 
•cise  of  ordinary  care  would  require  that  those  signals  be  obeyed, 
and  it  is  for  you  to  say  in  this  case  whether  from  all  the  circum- 
stances and  conditions  Shown  by  the  evidence  here,  the  require- 
ments of  ordinary  care  required  that  the  engineer  in  this  instance 

■obey  the  signals  and  warnings  given  him  by in  reducing  the 

speed  of  this  train  or  stopping  the  train  if  he  had  time  to  do  so.  If 
it  was  his  duty  in  the  exercise  of  ordinary  care  to  observe  those 

•signals  given  to  him  by and  if  he  failed  to  do  so  then  he 

would  be  negligent,  and  if  that  negligence  contributed  to  the  in- 
jury to  the  plaintiff  the  defendant  railway  company  would  be  liable 
therefor.*' 

§  3631.    Right  of  master  to  assume  that  servant  will  avoid  ob- 
vious perils 
^  3631(1).    Arkansas  i 

You  are  instructed  that  the  engineer  and  fireman  had  a  right, 
after  seeing  that  plaintiff  was  upon  the  track,  to  rely  upon  the  .pre- 
sumption that  plaintiff  would  get  off  the  track  and  clear  the  dan- 
ger from  the  train ;  and  if  it  afterward  became  apparent  that  plain- 
tiff was  not  going  to  get  off  the  track,  and  from  the  time  it  became 
so  apparent  the  engineer  and  fireman  used  reasonable  care  and  dili- 
gence to  stop  the  train  or  to  avoid  the  injury,  aAd  could  not  rea- 
sonably do  so,  by  reason  of  the  nearness  of  the  engine  to  plaintiff, 
.   then  your  verdict  should  be  for  the  defendant.** 

§  3631(2).    North  Carolina 

You  are  instructed  that,  if  the  jury  shall  find  from  the  evidence 
that  the  plaintiff  in  the  performance  of  his  duties  was  at  a  point 
on  or  near  the  track  upon  which  one  of  the  trains  was  approaching, 
and  so  near  as  to  be  stricken  by  said  train,  if  he  did  not  move  him- 

88  Stockey  &  White  v.  Mears  (Tex.  essarily  have  known,  of  the  dangers 

Civ.  App.)  181  S.  W.  774.    In  other  in  performing  the  work, 

instructions  the  jury  were  told  that  s?  McGilllvray  v.   Great  Northern 

plaintiff  could  recover    only  in  the  Ry.  Co.,  176  N.  W.  200,  145  Minn,  olj 

■event  he  did  not  know,  or  would  not  ss  St.   Louis,  I.  M.  &  S.  Ry.  Co.  v. 

by  the  exercise  of  ordinary  care  nee-  Morgan,  171  S.  W.  1187, 115  Ark.  529] 
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self  out  of  the  way ;  that  the  defendant's  engineer  blew  the  whistle 
of  the  engine  in  time,  while  approaching  the  plaintiff,  and  in  such 
a  way  and  manner  as  that  the  plaintiff  could  have  heard  it,  under 
such  circumstances  of  the  situation  as  was  known  to  the  defend- 
ant, and  in  time  for  him  to  have  moved  out  of  danger,  then  the 
defendant  performed  its  duty  to  the  plaintiff,  and  the  answer  to 
the  first  issue  should  be,  "No."  »» 

!  3631(3).    Wisconsin 

The  jury  are  instructed  that  the  defendant  had  a  right  to  as- 
sume that  the  plaintiff  was  a  person  of  ordinary  common  sense 
for  one  of  his  years  and  that  he  would  exercise  such  care  to  avoid 
dangers  which  were  visible  and  which  he  knew,  or  ought  to  have 
known,  existed  as  might  be  reasonably  expected  of  one  of  his 
years  and  capacity.^** 

§  3632.     Release  from  liability — Setting  aside  for  fraud 

You  are  instructed  that  if  you  find  from  the  evidence,  by  a  pre- 
ponderance thereof,  that  the  defendant  company  was  negligent  as 
alleged,  and  that  as  a  proximate  result  of  such  negligence  the 
plaintiff  was  injured  and  suffered  damage  thereby  it  will  be  your 
duty  to  determine  whether  or  not  by  a  preponderance  of  the  evi- 
dence the  release  testified  to  in  this  case  was  procured  by  fraud 
or  is  otherwise  void.  And  in  this  connection  you  are  instructed 
that  fraud  is  never  presumed  and  the  burden  of  proof  is  therefore 
upon  the  plaintiff  to  prove  to  your  satisfaction  by  a  preponderance 
of  the  evidence  that  the  release  in  question, was  procured  by  fraud. 
If  you  find  all  the  other  issues  in  the  case  in  favor  of  the  plaintiff, 
and  believe  by  a  preponderance  of  the  evidence  that  the  release  in 
question  was  procured  of  the  plaintiff  by  the  defendant  company 
by  fraud,  then  your  verdict  should  be  for  the  plaintiff  and  against 
the  defendant.®^ 

2.  Duty  of  Master  to  Furnish  Safe  Place  to  Worik  and  to  Keep  It  Safe 

§  3633.     Degree  of  care  required  from  master 
I  3633(1).    United  States 

On  this  branch'  of  the  case  the  court  instructs  ,you,  further,  that 
an  employer  does  not  guaranty  the  absolute  safety  of  the  place 
where  the  employe  works ;  but  it  is  the  duty  of  the  employer  to 
exercise  ordinary  and  reasonable  care  in  providing  a  safe  place 
for  the  employe  to  work  in,  and  this  duty  cannot  be  delegated  to 

8»  Brown  v.  Southern  Ry.  Co.,  67  S.  »i  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Pe- 

B.  397,  144  N.  O.  634.  nix,  159  P,  1141,  61  Okl.  4. 

»<)  Horn  y.  La  Crosse  Box  Co.,  Ill 
N  W.  522, 131  Wis.  384. 
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a  servant',  so  as  to  exempt  the"  employer  from  liability  for  injuries 
caused  to  another  ser\iint  by  its  omission.  The  servant  does  riot 
undertake  to  incur  'the  risks  arising  from  negligence  in  providing 
or  maintainirigj  a  suitable  and  safe  place  for  his  work.  His  con- 
tract implies  that,  in  regard  to  this  matter,  his  employer  will  ex- 
ercise due  care  in  making  adequate  provision  that  no  danger  shall 
ensue  to  him.  It  was  the  duty,  therefore,  of  the  defendants,  re- 
sulting from  their  employment  of  the  plaintiff  as  a  laborer,  to 
exercise  reasonable  care  in  properly  timbering  the  tunnel.*^ 
§  3633(2).     Arkansas 

You  are  instructed  that  the  defendant  is  not  a  guarantor  of  the 
safety  of  the  place  is  which  the  plaintiff  was  required  to  do  his 
work,  or  of  the  appliances  of  the  work,  but  it  was  its  duty  to  see 
that  ordinary  care  and  prudence  were  exercised  in  this  respect, 
to  the  end  that  the  place  in  which  the  work  was  to  be  performed 
and  the  appliances  of  the  work  should  be  safe  for  the  plaintiff, 
while  engaged  in  his  work.  And  you  are  further  instructed  that 
the  plaintiff  had  the  right  to  assume  that  it  had  performed  such 
duties,  and  no'  duty  devolved  on  him  to  make  search  for  such  de- 
fects, if  any  there  were.** 
§  3633(3).    Cafifornla 

I  instruct  you  that  under  no  circumstances  is  a  servant  legally 
entitled  to  demand  an  absolutely  safe  place  in  vvhich  to  work.  All 
that  the  law  requires  of  the  master  is  to  furnish"  a  place  as  reason- 
ably safe  as  the  proper  carrying  on  of  the  work  will  reasonably 
permit.  A  master  is  not  bound  to  anticipate  and  guard  against 
every  possible  danger,  but  only  such  as  can  be.  foreseen  by  the 
exercise  of  reasonable  care.  An  employer  is  not  an  insurer  of  the 
safety  of  the  place  in  which  his  servant  works.** 
§  3633(4).     Idaho 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  use 
reasonable  care  and  diligence  to  furnish  a  safe  place  for  plaintifif 
to  perform  the  work  for  which  he  was  employed,  but  this  duty  did 
not  require  the  defendant  to  furnish  a  place  free  fa"om  hazards  or 
dangers,  but  only  to  exercise  ordinary  care  and  pi:udence  to  fur- 
nish such  a  place.  The  defendant  was  under  no  .obligation  to  keep 
the  plaintiff  absolutely  safe  or  free  from  danger  or  to  insure  the 
plaintifif  against  accidents.*® 
§3633(5).    Iowa 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  fur- 
nish a  reasonably  safe  place  for  the  plaintiff  to  work  in,  and  to 

»2  Swensen  v.  Bender  (0.  C.  A.  Cal.)  °*  Pre  v.  Standard  Portland  Cement 

114  P.  1,  51  C.  C.  A.  627.  Co.,  100  P.  122,  9  Cal.  App.  591. 

0  3  St.  Louis,  I.  M.  &  S.  Ey.  Co.  v.  »'' Brayman  y.  Russell  &  PughLum- 

Howard,  188  S.  W.  14,  124  Ark.  588.  ber  Co.,  169  P.  932,  31  Idaho,  140. 
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use  such  reasonable "  and  ordinary  care  to  maintain  the  place 
where  plaintiff  was  at  work,  in  a  safe  condition,  as  a  reasonably 
prudent  person  would  use  under  like  and  similar  circumstances, 
and  if  you  believe,   from  a  preponderance   of  the  evidence,   that 

was  acting  for  and  in  place  of  the  defendant  at  the  time' 

the  accident  happened,  and  that  the  acts  of  the  said  — ^  were 

binding  upon  defendant,  as  particularly  defined  in  paragraph 
— of  these  instructions,  and ,  the  said  - — did  any  act  al- 
leged by  plaintiff  which  a  reasonably  prudent  person  vyOuJd  not 
do  under  like  circumstances,  or  omitted  to  do  some  act  so  al- 
leged which  said  person  would  do  under  like  circumstances,  and 
that  said  omission  to  perform  such  duty  or  act  so  done  was  the 
proximate  or  direct  cause  which;  brought  about  the  cave-in  and 
the  injury  ,  to  .plaintiff,  defendant  would  be  responsible  therefor, 
andyour  .verdict  should  be  for  plaintiff  in  such  sum,  if  any,  as 
you  find  him  entitled  to,  providing  you  further  find  plaintiff  was 
not  guilty  of  contributory  negligence  which  brought  about  or 
contributed  to  his  said  injury.***  ,,       ■  :     ■      , 

§  3633(6).     Oklahoma 

You  are  instructed  that  it  is  not  the  duty  of  the  employer  to 
provide  a  place, to  work  which  is  absolutely  safe,  and  the  law  im- 
poses on  the  employer,  which  in  this  instance  would  be  the  com- 
press company,  only  the  obligation  to  use  reasonable  and  ordinary 
care,  skill,  and  diligence  in  furbishing  a  suitable  and  safe  place 
for  its  employes  to  work.  In  this  instance  the  burden  is  ;on  the 
plaintiff  to  show  that  the  defendant  compress  company  did  not 
use  reasonable  and  ordinar}^  care  and  diligence  in  furnishing  him 
a  suitable  and  safe  place  in  which  to  perform  the  duties  incum- 
bent upon  him,  and  unless  he  does  this  by  a  fair  preponderance  of 
the  testimony,  or  if  from  the  testimony  you  find  that  the  compress 
company  did  use  reasonable  and  ordinary  care  in  furnishing  a 
place  to  work,  then  it  would  be  your  duty  to  find  a  verdict '  for 
the  defendant  in  this  case.*' 

§  3633(7).   Texas 

You  are  instructed  that  the  defendant  was  not  aft  insurer  of  the 
safety  of  the  plaintiff,  while  in  its  employ ;  but  the  duty  devolved 
upon  the  defendant  to  use  ordinary  care  to  furnish  the  plaintiff  a 
safe  place  in  which  to  work,  and  use  ordinary  care  to  inspect  the 
building  in  which  it  put  plaintiff  to  work,  and  to  discover  and 
remedy  defects  which  would  render  his  employment  dangerous, 
and  for  any  failure  to  exercise  such  ordinary  care,  and  to  discover 
and  remedy  such  defects,  if  any,  which  would  render  plaintiff's 

96  McDonald  v.  Green,  154  N.  W.  » 7^  Chickasaw  Compress  (Do.  v.  Bovy, 

456,  172  Iowa,  186.  149  P.  1166,  47  Okl.  576. 
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employment  hazardous,  and  which  could  have  been  discovered 
by  the  use  of  ordinary  care,  and  from  which  injury  resulted,  the 
defendant  would  be  liable.^* 

§  3633(8).     Utah 

You  are  instructed  that  it  is  the  duty  of  the  master  to  use  ordi- 
nary care  to  provide  a  reasonably  safe  place  for  the  servant  to  do 
the  work  which  he  is  engaged  to  perform,  and,  if  a  servant  is  in- 
jured by  reason  of  a  failure  to  use  such  care,  the  breach  of  such 
duty  is  negligence  for  which  the  master  is  responsible  to  the 
servant."* 

You  are  instructed  that  it  was  the  duty  of  the  defendant  com- 
pany to  keep  the  premises  about  which  the  plaintiff  was  employed 
in  a  reasonably  safe  condition;  that  is  to  siy,  in  such  a  condition 
as  the  premises  would  have  been  kept  by  a  person  of  ordinary 
prudence  under  the  same  circumstances,  considering  the  nature 
of  the  work  to  be  accomplished.-^ 

§  3633(9).    Washington 

The  court  instructs  the  jury  that  the  master  owes  the  positive 
duty  to  an  employe  to  provide  him  with  a  reasonably  safe  place 
in  which  to  work,  so  far  as  the  nature  of  the  work  undertaken  and 
the  exigencies  of  the  case  will  permit  the  same  to  be  made  reason- 
ably safe.* 

§  3634.     Duty  to  keep  place  safe 
§  3634(1).     Iowa 

You  are  instructed  that  it  was  not  only  the  duty  of  the  defend- 
ant to  furnish  plaintiff  with  a  safe  place  in  which  to  work,  but  it 
was  also  his  duty  to  use  reasonable  diligence  in  keeping  said  place 
in  a  safe  condition,  and  not  to  do  anything  which  a  reasonably 
prudent  person  would  not  do  which  would  render  the  place  where 
plaintiff  Was  at  work  unsafe  and  dangerous.     Therefore,  if  you 

find  from  a  preponderance  of  the  evidence  that  was  in 

charge  and  control   of  the  work,   under  instruction  No.  -^ 

hereof,  at  the  time  of  the  accident,  and  had  authority  to  direct 
the  men  employed  as  to  their  duties,  and  that  plaintiff,  under  the 

direction  of  said  ,  went  into  the  ditch  in  question  at  the 

time  and  place  alleged  by  plaintiff,  and  while  at  work  therein,  with- 
out fault  or  negligence  on  his  part,  was  injured,  and  that  said  in- 
jury was  caused  by  the  caving  of  said  wall,  and  th^at  said  cave-in 
was  caused  by  said- wall  not  being  held  in  place,  and  that  defendant 

98  Decatur  Cotton  Seed  Oil  (?o.  v.  i  Downey  v.  Gemini  Mining  Co,  68 

Belew  (Civ.  App.)  1T8  S.  W.  607.  P.  414,  24  Utah,  431,  91  Am.  St.  Rep 

9 "Andrews  v.  Free,  146  P.  555,  45      798. 
Utah,  505.  2  Harris  v.  Brown's  Bay  Loegin" 

Co.,  106  P.  152,  57  Wash.  8. 
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was  negligent  in  not  curbing  or  otherwise  preventing  said  wall 
from  caving,  or  by  the  dropping  on  the  top  thereof-  of  the  said 
water  pipe,  if  he  did  so  drop  it,  if  said was  at  said  time  act- 
ing in  place  of  the  defendant,  and  not  as  coemploye  or  fellow 
servant,  or  by  either  or  both  causes,  then  and  in  that  event  the 
defendant  is  liable  to  plaintiff  for  his  damages,  if  any,  which  he  has 
suffered,  and  you  should  so  find.* 
S  3634(2).    Oregon 

I  instruct  you  that  under  the  law  the  master,  who  is  the  de- 
fendant in  this  action,  is  required  to  furnish  a  reasonably  safe 
place  for  his  employes  to  work,  and  not  only  a  reasonably  safe 
place  to  work,  but  also  reasonably  modern  and  safe  appliances, 
tools,  and  machinery  with  which  to  carry  on  the  business  in  which 
they  are  engaged,  and  it  is  his  further  duty  to  keep  and  maintain 
them/  in  that  condition  while  the  employes  are  engaged  in  his 
service.* 

You  are  instructed  that  it  is  not  enough  that  the  master  shall 
furnish  the  employes  with  a  reasonably  safe  place  in  which,  and 
reasonably  safe  appliances,  tools,  and  machinery  with  which,  to 
work,  but  he  is  further  charged  with  the  duty  of  seeing  that  the 
place  in  which,  and  the  tools,  appliances,  and  machinery  with 
which  to  work  are  kept  and  maintained  in  a  reasonably  safe  con- 
dition, and  I  charge  -you  that  the  employe  or  servant  has  a  right 
to  presume  that  the  master  or  employer  has  performed  these  du- 
ties.® 

§  3635.     Power  to  delegate  duty 
§  3635(1).    Arkansas 

You  are  instructed  that  the  duty  that  devolved  upon  the  de- 
fendant to  exercise  ordinary  care  to  provide  the  plaintiff  a  reason- 
ably safe  place  to  work  was  an  absolute  duty,  and  that  the  de- 
fendant could  not  delegate  that  duty  to  any  of  its  employes  so  as 
to  escape  the  responsibility  of  performing  this  duty,  and  if  you 
find  from  the  evidence  that  the  defendant  failed  to  perform  this 
duty  of  exercising  ordinary  care  to  furnish  and  provide  the  plain- 
tiff a  reasonably  safe  place  to  work,  and  that  this  failure  resulted 
in  the  injuries  complained  of  herein,  then  the  plaintiff  is  entitled 
to  recover,  and  you  will  find  for  the  plaintiff." 

§  3635(2).    Idaho 

I  instruct  you  that  it  was  the  duty  of  the  defendant  company 
to  provide  and  maintain  a  reasonably  safe  place  for  its  employe, 

8  McDonald  v.  Green,  154  N.  W.  456,  »  Shields  v.  W.  R.  Grace  &  Co.,  179 

172  Iowa,  186.  P.  265,  91  Or.  1&7. 

*  Shields  v.  W.  R.  Grace  &  Co.,  179  «  Wisconsin   &    Arkansas   Lumber 

P  265  91  Or.  187.  Co.  v.  Irons,  184  S.  W.  456,  123  Ark. 

119. 
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the,  plaintiff,  to  work,  and  that  this  duty  is  one  that  could  not  be 
ishifted  or  delegated  to  another.  The  duty,  of  inspecting  its  poles 
■to -learn  if  they  were  in  a  decayed  or  rotten,  condition  below  the 
surface  of  the  ground  so  as  to  make  them  unsafp  or  dangerous 
for  a  lineman,  known  as  a  troubleman,  in  repairing  wire  trouble, 
to  ascend  and  work  upon,  was  a  primary  duty  of  the  company, 
which  it  owed  to  the  servant  and  was  bound  to  discharge  in  a 
reasonably  diligent  and  careful  manner.' 

i  3635(3).     Montana 

You  are  instructed  that  the  duty  of  the  master  to  use  ordinary 
care  to  provide  a  reasonably  safe  place  for  work  in  his  premises  is 
one  whiclj  is  termed  a  nondelegable  primary  duty  of  the  master;  in 
other  words,  the  law  does  not  pertriit,  or  suffer,  the  master  to  shift 
his  responsibility  for  performance  of  this  duty  onto  the  shoulders 
of  any  other  servants  (than  the  servant  claiming  to  be  injured) 
so  as  to  relieve  the  master  from  liability.  If  the  master  does  dele- 
gate or  turn  this  duty  over  to  any  other  servant,  and  such  servant 
is  negligent,  then  under  the  law  such  negligence  is  the  negligence 
of  the  master,  whether  such  master  be  corporation  or  natural  per- 
son., You  are  further  instructed  that  this  instruction  is  ^o  be  con- 
sidered with  the  other  instructions  which  precede  and  follow  it.* 

The  jury  are  instructed  that  where  the  master  has  created  a  place 
for.  work  of  his  servants  and  such  place  is  permanent  under  the  mas- 
ter's general  course  of  work,  then  the  master  owes  to  the  servant 
a  duty  under  the  law  to  use  ordinary  care  to  the  end  that'  the  said 
place  be  and  remain  reasonably  safe,  such  duty  is  a  continuing 
one,  apd  is  a  nondelegable,  primary  duty  of  the  master.* 

§  3635(4).    Nevada 

The  court  instructs  the  jury  that  it  is  the  duty  of  the  defendant 
company  in  this  tase  to  use  ordinary  care,  diligence,  and  caution 
in  providing  for  the  safety  of  those  in  its  employj  and  in  furnishing 
for  their  use  in  their  work  and-  employment  reasonably  safe,  sound, 
and  suitable  appliances,  tools,  and  machinery,  and  providing  a  rea- 
sonably safe  place  in  which  to  work,  and  in  keeping  the  sarne.  in  a 
reasonably  safe  state  of  repair;  and  an  employe  has  the  right  to 
assume  that  appliances,  tools,  and  machinery  and  the  place  of  em- 
ployment furnished  him  by  his  employer  to  be  used,  in  the  course 
of  his  employment  are  reasonably  safe,  sound,  and  suitable,  and  that 
.they  have  been  kept  in  a  reasonably  safe  state  of  repair.    The  em- 

7  Ramon  v.  Interstate  Utilities  Co.,  o  Kiiisel  v.  North  Butte  Mining  Co 
170  P.  88,  31  Idaho,  117.                               120  P.  797,  44  Mont.  445. 

8  Kinsel  v.  Nprth  Butte  Mining  Co,, 
120  P.  797,  44  Mont.  445. 
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ployer  cannot  delegate  thi's  duty  to  another  and  thereby  free  him-v 
self  from  responsibility."  1 

§  3635(5).     Oregon 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  failed  to  furnish  the  plaintiff  a  safe  place  in  which, 
or  safe  appliances,  tools,  and  machinery  with  which,  to  work,  or 
that  the  defendant  failed  to  maintain  them  in  that  condition  and 
that  plaintiff  was  injuted  thereby,  he  is  entitled  to  recover  damages 
from  the  defendant,  even  though  the  failure  to  perform  those  du- 
ties was  due  to  the  negligence  of  one  of  plaintiff's  fellow  servants, 
for,  as  you  have  been  instrvtcted,  the  defendant  could  not  escape  liar 
bility  by  delegating  such  duties  to  such  fellow  servant  of  the  plain- 
tiff. Furthermore,  the  plaintiff  has  a  right  to  assume  that  the  de- 
fendant had  performed  its  duties  relative  to  providing  a  safe  place 
and  safe  appliances." 

§  3635(6).    Utah 

You  are  instructed  that  the  duty  imposed  by  the  law  upon  a 
master  to  use  ordinary  care  to  furnish  a  reasonably  safe  place  for 
the  servant  to  work  in  is  a  positive  duty  o.wing  by  the  master  to 
the  servant  and  is  nondelegable;  that  is  to  say,  that  the  master 
cannot  relieve  himself  from  the  obligations  resulting; from  a  failure 
to  perform  said  duty  by  leaving  the  same  to  be  performed  by  some 
other  person  or  servant,  and  the  master  must  see  to  it  at  his  peril,- 
that  such  duty  is  performed.^*  i 

§  3636,     Necessity  of  notice  to  master  of  defective  condition  of 
working  place 

§  3636(1).     Iowa 

You  are  instructed  that  if  you  fail  to  find,  from  the  evidence,  that 
the  defendant  company  had  actual  knowledge  of  the  slippery  con-, 
dition  of  said  track,  or  that,  by  the  exercise  of  reasonable  and  or- 
dinary care,  taking  into  consideration  the  weather  conditions  whicll 
ordinarily  exist  at  that  season  of  the  year,  it  should  have  had  knowl^ 
edge  thereof  such  a  length  of  time  before  the  accident,  that  it  could 
in  the  exercise  of  reasonable  care,  have  taken  steps  reasonably  nec- 
essary to  prevent  an  accident,  then  the  defendant  is  not  liable  for 
the  injury  received  by  plaintiff,  and,  in  that  event,  your  verdict 
should  be  for  the  defendant.^* 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant  did  have  actual  knowledge  of  the  slippery  condition  of 

10  Cutler  r.  Pittsburg  Silver  Peak  12  Andrews  v.  Free,  146  P.  555,  45 
Gold  Mining  Co.,  116  P.  418,  34  Nev.       Utah,  505. 

45  1 3  Doran    v.  Waterloo,  C.  F.  &  N. 

11  Shields  v.  W.  E.  Grace  &  Co.,  1T9      Ey.  Co.,  147  N.  W.  1100. 
P.  265,  91  Or.  187. 
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the  track,  or  by  the  exercise  of  reasonable  and  ordinary  care,  should 
have  had  such  knowledge  (i.  e.,  actual  knowledge),  for  such  a 
length  of  time,  before  the  accident  that  it  could,  in  the  exercise  of 
reasonable  care,  have  taken  steps  reasonably  necessary  to  prevent 
the  accident,  then  the  defendant  w^as  negligent  in  not  having  such 
knowledge,  and  if  the  injury  to  the  plaintiff  was  caused  as  a  direct 
result  of, the  negligence  of  defendant  on  which  plaintiff  predicates 
his  right  to  recover,  to  wit,  a  failure  to  sand  the  tracks,  or  to  equip 
the  cars  with  sanding  devices,  and  if  the  plaintiff  was  not  gtljlty 
of  contributory  negligence,  then  the  plaintiff  is  entitled  to  recover.^* 

§  3636(2).    Texas 

You  are  instructed  that  if  the  building  fell  and  injured  plaintiff 
on  account  of  some  defect  or  defects  in  the  construction  of  same, 
and  of  its  having  become  defective  and  insecure,  as  claimed  by 
plaintiff,  yet  if  such  defective  and  insecure  condition  or  such  de- 
fects were  not  known  to  the .  defendant,  and  if  the  defendant,  in 
the  exercise  of  ordinary  care,  could  not  have  discovered  any  such 
defects  or  such  defective  and  insecure  condition,  if  such  existed, 
then  and  in  that  event  the  defendant  would  not  be  liable,  and  in, 
case  you  so  believe  and  find  from  the  evidence,  you  will  find  for 
the  defendant.^* 

§  3637.     Duty  of  inspection  of  master 

You  are  instructed  that  the  grounds  of  negligence  are  that  the 
mining  company  failed  to  furnish  the  defendant  a  safe  place  in 
which  to  work.  You  are  instructed  that  it  was  the  duty  of  defend- 
ant to  use  ordinary  care  to  furnish  to  the  plaintiff  a  reasonably  safe 
place  in  which  to  labor,  and  that  this  duty  involves  the  further  duty 
on  the  part  of  the  defendant  to  make  a  reasonable  inspection  to 
discover  dangerous  conditions  in  and  about  the  place  plaintiff  was 
laboring,  in  order  to  render  said  working  place  in  a  reasonably  safe 
condition.^® 

§  3638.     Liability  to  employee  whose  duty  it  is  to  make  place  safe 

You  are  instructed  that  the  law  with  reference  to  the  master 
being  required  to  furnish  a  safe  place  to  work  or  safe  instrumen- 
talities does  not  apply  as  to  work  which  the  employe  is  employed 
to  make  safe.  So  in  this  case  if  you  find  it  was  plaintiff's  duty 
under  his  contract  to  make  the  pole  safe,  he  cannot  complain  be- 
cause the  pole  may  have  been  unsafe." 

i*Doran  v.  Waterloo,  C.  F.  &  N.  is  Southern  Anthracite  Coal  Mining 

Ey.  Co.,  147  N.  W.  1100.  Co.  v.  Smith,  215  S.  W.  719,  140  Ark 

15  Decatur  Cotton   Seed  Oil  Co.  v.      268. 
Belew  (Civ.  App.)  178  S.  W.  607.  "  Ramon  v.  Interstate  Utilities  Co , 

170  P.  88,  31  Idaho,  117. 
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§  3639.     Same — Mine  foreman 

The  jury  are  instructed  that  one  of  the  contentions  in  this  case 
on  the  part  of  the  plaintiff  is'  that  he  was  not  mine  foreman  within 

the  full  meaning  and  contemplation  of  the  law  of  the  state  of , 

but  that  his  authority  and  control  was  limited  and  curtailed  by 
the  superintendent  of  said  mine.  On  the  part  of  the  defendant,  it 
is  contended  that  he  was  mine  foreman  and  vested  with  all  the 
powers  and  duties  of  said  mine  foreman,  free  from  the  control  of,  or 
interference  from,  the  superintendent  of  said  mine,  and  that  in  deter- 
mining this  fact,  you  shall  take  into  consideration  all  of  the  evi- 
dence introduced  on  the  trial  tending  to  establish  the  issue  as  to 
what  position  plaintiff  actually  occupied  at  the  time  of  the  alleged 
injury;  and  while  the  evidence  as  to  what  the  plaintiff  was,  at  said 
time,  called  by  those  with  whom  he  came  in  contact  in  the  perform- 
ance of  his  duty,  should  be  taken  into  consideration  by  the  jury  in 
determining  the  question,  nevertheless  the  question  to  be  deter- 
mined by  you  is  not  what  he  was  in  fact  called,  but  what  in  fact 
really  were  his  powers  and  duties  under  his  employment  by  the 
defendant  in  this  case.** 

You  are  instructed  that  a  mine  foreman  and  pit  boss  are  synony- 
mous terms,  and  that  there  is  no  difference. between  the  duties  of 
the  one  and  the  duties  of  the  other.  In  other  words,  they'are  the 
same  as  a  matter  of  law.** 

You  are  instructed  that  the  duties  of  a  mine  foreman  are  to  have 
charge  of  the  inside  operation  of  the  mine,  to  devote  the  whole  of 
his  time  to  his  duties  in  the  mine  when  the  mine  is  in  operation, 
to  keep  a  careful  watch  over  the  traveling  ways,  to  see  as  far  as 
possible  that  all  dangerous  rock  overhead  on  traveling  and  hauling 
ways  is  taken  down  and  secured  against  falling  therein,  and  to  see 
that  on  all  hauling  roads  where  hauling  is  done  by  animal  power, 
and  whereon  men  have  to  pass  to  and  from  their  work  shelter  holes, 

clear  of  obstructions,  shall  be  made  at  least  every yards,  and 

to  visit  and  examine  every  day  every  working  place  therein  while 
the  miners  of  such  places  are  or  should  be  at  work  therein,  and  to 
prevent  every  employe  of  the  mine  from  working  at  any  unsafe 
place  therein  unless  it  be  for  the  purpose  of  making  unsafe  places 
safe,  and  that  the  mine  foreman  must  have  a  certificate  of  compe- 
tency issued  by  the  state  board  to  act  in  that  capacity,  and  that  the 
person  employed  by  defendant  who  possessed  this  qualification  and 
whose  duties  were  just  stated  was  the  mine  foreman.*" 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 

18  Henryetta  Coal  &  Mining  Co.  v.  "o  Henryetta  Coal  &  Mining  Co.  v. 

O'Hara,  150  P.  1114,  50  Okl;  159.  O'Hara,  150  P.  1114,  50  Okl.  159. 

i»  Henryetta  Coal  &  Mining  Co.  v. 
O'Hara,  150  P.  1114,  50  Okl.  159. 
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plaintiff  was  the  mine  foreman  of  the  defendant  on -,  and  had 

■been  such  mine  foreman  for  a  sufficient  length  of  , time  prior  to  the 
laccident  complained  of  in  this  case,  knd  with  sufficient  authority 
over  men  and  appliances  to  have  permitted  the  plaintiff,  by  using 
all  the  means  under  his  control,  to  have  opened  rooms  of  entry 
along  said  hauling  way  or  to  have  provided  shelter  holes  as  defined 
in  these  instructions,  so  that  they  would  have  afforded  shelter 
for  persons  therein,  and  that  the  plaintiff  failed  and  neglected  to 
■do  so,  and-  that  the^  failure  and  neglect  to  do  so  on  his  part  was  the 
proximate  cause  of  his  injury,  then  and  in  that  event  he  cannot  re~ 
■cover  in  this  case.*'- 

The  jury  are  instructed  that  even  should  they  find  from  the  evi- 
dence that  the  plaintiff  was  in  fact  mine  foreman,  and  should  they 
find  that  the  entry  wherein  the  plaintiff  was  injured  was  in  full  com- 
pliance with  the  law  with  regard  to  shelter  holes  and  places  of 
safety,  nevertheless,  should  they  find  that  such  entry  was  used  both 
as  a  hauling  road  for  hauling  coal  by  animal  power  and  a  passage- 
way for  men  going  to  and  from  their  work,  that  such  entry  con- 
tained such  a  grade  as  to  necessitate  its  being  supplied  with  sprags 
or  brakes,  that  ithe  fact  of  such  necessity  was  known  to  the  de- 
fendant, but  was  unknown  to  the  plaintiff  and  by  the  use  of  ordi- 
nary olligence  in  the  performance  of  the  duties  of  mine  foreman 
could  not  have  been  discovered  by  the  plaintiff  prior  to  the  injury, 
and: should  they  further  find  that  the  injury  to  the  plaintiff  was  the 
direct  and  proxirriate  result  of  the  negligence  of  the  defendant  in 
failing  to  supply  such  entry  with  sprags  or  brakes  as  aforesaid, 
and  that  plaintiff  was  without  fault,  then  your  verdict  should  be 
for  the  pla-intiff  in  such  amount  as  you  may  find  him  entitled  to.°^ 

§  3640.     Place  becoming  unsafe  after  cominehcing  work  by  reason 
of  work  done 

The  court  charges  the  jury  that,  if  you  believe  from  thfe  evidence 
in  this  case  that  the  place  where'  plaintiff  was  at  work  when  in- 
jured was  in  a  reasonably  safe  condition  when  he  commeftced  work 
'there,  and  it  became  in  an  unsafe  condition  after  plaintiff  com- 
menced work  there  which  proximately  caused  his  injury,  you  cannot 
find  for  plaintiff  for  failure  of  defendant  to  furnish  him  a  reason- 
ably safe  place  in  which  to  do  his  work,  as  charged  in  count 

of  complaint  as  amended.^* 

§  3641.     Place  made  unsafe  by  climatic  conditions 

The  court  instructs  the  jury  that  it  is  claimed  that  the  defendant 
has  been  negligent  in  not  providing  a  safe  place  in  which  to  work. 

21  Henryetta  Coal  &  Mining  Co.  v.  2  a  Lan^liorne  v.  Simington,  '66  So 
O'Hara,  150  P.  1114,  50  Old.  159.              85,  18S  Ala.  337. 

22  Henryetta  Coal  &  Mining  Co.  v.  '  , 
O'Hara,  150  P.  1114,  50  Okl.  159. 
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It  does  not  appear  that  this  place  became  unsafe,  if  it  was  unsafe, 
by  reason  of  any  want  of  care  on  the  part  of  the  defendant.  The 
particular  act  of  negligence  claimed  in  this  respect  is  the  matter 
of  the  accumulation  of  ice.  But  it  appears  that  this  particular 
place  had  been  gone  over  by  the  plaintiff,  and  by  his  fellow  serv- 
ants; that  any  condition  existing  there  must  have  been  known  to 
them,  or  at  least  it  must  have  been  as  well  known  to  them  as  it' 
was  to  the  defendant.  The  defendant  is  not  a  guarantor  of  cli- 
matic conditions,  not  the  particular  condition  of  any  place  which 
may  confront  workmen  on  temporary  jobs.  If  this  were  a  perma- 
nent employment,  his  accountability  would  be  held  in  a  more  strict 
manner  than  where  it  is  merely  a  temporary  job,  outside  work,  and 
the  particular  danger,  if-there  was  any  danger,  arises  from  climatic 
conditions.  It  does  not  appear,  gentlemen,  from  the  undisputed 
testimony  in  this  case  that  the  defendant  has  been  negligent  in  any 
of  the  respects  mentioned  in  the  declaration.  Aside  from  that,  it 
might  also  be  mentioned  that  the  plaintiff  is  a  man  of  mature  years ; 
that  he  has  had  considerable  experience  as  a  carpenter ;  that  some 
of  this  has  been  on  rough  construction  work  such  as  this  particu- 
lar work,  or  work  similar  to  it;  and  that  he  is  a  man  of  at  least 
ordinary  intelligence,  and,  as  the  methods  used  upon  this  occasion 
have  been  said  to  be  dangerous,  it  must  be  apparent  that  such 
danger  would  be  obvious  to  any  man  of  ordinary  intelligence,  and 
he  would  be  deemed  to  have  assumed  the  risk  of  such  danger  by 
his  contract  of  employment.** 
§  3642.     Places  inherently  dangerous  and  necessarily  changing 

The  jury  are  instructed  that  the  defendant  was  not  an  insurer 
of  the  safety  of  the  plaintiff.  The  general  rule  is  that  the  master 
is  required  to  use  ordinary  care  to  furnish  the  servant  a  reasonably 
safe  place  in  which  to  work;  but  such  rule  does  not  apply  where 
the  place  of  work  is  not  permanent,  or  has  not  been  previously  pre- 
pared by  the  master  as  a  place  for  the  doing  of  the  work,  or  where 
the  servant  is  employed  to  make  his  own  place  to  work  in,  and  the 
place  is  the  result  of  the  very  work  for  which  the  servant  is  em- 
ployed, or  where  the  place  is  inherently  dangerous  and  necessarily 
changes  from  time  to  time  as  the  work  progresses.  In  such  case 
the  servant  assumes  the  risk  of  the  condition  of  the  place  in  which' 
he  works.*' 
§  3643.     Particular  instances  of  unsafe  places 

I  3643(1).    Kentucky 

The  court  instructs  the  jury  that,  if  you  shall  believe  from  the 
evidence  that  defendant's  agent,  who  directed  plaintiff  where  to' 

24  Poirier  v    Bartlett  Lumber  Co.,  2'  Creede    United    Mines     Co.     v.r 

148  X.  W.  7.J0,  182  Mich.  678.  Hawman,  127  P.  924,  23  C6l6.  App.' 

125, 
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work,  knew,  or  by  the  exercise  of  ordinary  care  could  have  known, 
that  said  place  where  plaintiff  was  so  directed  to  work  was  dan- 
gerous and  not  reasonably  safe,  because  cars  would  become  un- 
hooked and  were  reasonably  cailculated  to  run  down  onto  said  place, 
if  the  jury  shall  believe  from  the  evidence  that  such  conditions  did 
so  exist,  and  the  plaintiff  did  not  know  of  said  condition,  and  could 
not  have  known  of  said  danger  and  condition,  if,  any  there  was,  by 
the  exercise  of  ordinary  care  in  the  performance  of  his  duties,  and 
that  by  reason  thereof  the  car  ran  over  the  plaintiff,  and  he  was 
thereby  injured  without  any  negligence  or. default  on  his,  part 
which  directly  contributed  to  his  injuries,  then  the  law  is  for  the 
plaintiff,  and  the  jury  should  so  find,  but  unless  the  jury  shall  so 
believe,  you  should  find  for  the  defendant.*^. 
f  3643(2).    Missouri 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 
the  evidence  that  said  platform  was  not  a  reasonably  safe  place 
for  the  use  of  the  plaintiff,  by  reason  of  the  fact  that  it  was  negli- 
gently constructed  by  the  defendant,  and  that  the  negligence  of  de- 
fendant in  the  construction,  if  you  find  it  was  so  negligently  con- 
structed, consisted  in  the  fact  that  the  platform  was  between 

and ■■ —  inches  lower  than  the  doorsiU,  that  it  had  no  barriers  or 

balustrades  around  it,  that  the  boards  constituting  and  forming  said 
platform  were  not  nailed  or  fastened  down,  and  that  the  defend- 
ant knew,  or  by  the  exercise  of  ordinary  care  could  have  known, 
that  said  platform  was  negligently  constructed '  and  inaintained  in 
time  to  have  remedied  same,  and  that  the  plaintiff  by  reason  of  the 
negligence  in, the  construction  of  the  platform  aforesaid,  in  step- 
ping upon  said  platform,  ihll  to  the  floor  below  because  the  boards 
upon  which  he  stepped  slipped  or  tipped  up  (if  you  so  find)  and 
plaintiff  was  injured  thereby,  then  your  verdict  must  be  for  plain- 
tiff." 
S  3643(3).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  the  defendants  failed  to  exercise  ordinary  care  to  furnish 
plaintiff  a  safe  place  to  perform  his  work,  and  that  they  sent  plain-: 
tiff  to  perform  a  dangerous  task  without  sufficiently  \yarning ,  hi-m 
of  the  dangers  of  same,  or  that  they  failed  to  furnish  sufficient, men 
to  perform  the  work,  or  that  their  foreman  failed  to  properly  di- 
rect the  removal  of  the  glass,  and  that  such  failure,  if  any,  on  the 
part  of  defendants  was  the  proximate  cause  of  plaintifFs  injuries 
if  a.ny,  and  if  you  further  believe  from  the  evidence  that  plaintiflF 
did  not  know,  or  would  not  by  the  exercise  of  ordinary  care  neces- 

2»  Goodin,  Brown  &  Co.  v.  Skaggs,  27  Deming  v.  Alpine  Ice  Co  fArm  ^ 

195  S.  W.  427,  176  Ky.  285.  214  S.  W.  271.  '      ^'' 
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sarily  have  known,  of  the  danger  in  performing  the  work,  you  will 
•find  for  the  plaintifif,  unless  you  find  for  the  defendant  under  an- 
other section  of  this  charge.** 

i  3643(4).    Washington 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the  tier 
of  lumber  upon  which  plaintifif  was  working  was  piled  in  a  careless  and 
negligent  manner,  and  that  it  fell  upon  him  without  any  fault  on  his 
part,  that  he  did  not  know  of  the  danger  he  was  in,  and  that  he  acted 
as  an  ordinarily  prudent  man  woufd  have  acted  under  the  same  circum- 
stances, then  your  verdict  will  be  for  the  plaintiff.** 

§  3644.     Injuries  caused  by  falling  object 

You  are  instructed  that,  if  you  find  from  a  preponderance  of  the 
evidence  in  this  case  that,  at  the  time  in  question,  the  plaintifif 
was  at  work  in  the  employment  of  the  defendant  as  foreman  of  a 
grading  crew  of  laborers  on  its  line  of  railway,  that,  while  he  was 
so  engaged,  one  of  defendant's  freight  trains  was  about  to  pass, 
and  he  stepped  to  the  side  of  the  track  and  occupied  a  position 
where  his  duties  required  him  to  be,  and  while  in  such  position, 
and  the  train  was  passing,  the  defendant's  employes  and  servants 
operating  the  train,  negligently,  and  without  the  exercise  of  ordi- 
nary care  and  caution,  caused,  or  permitted,  a  piece  of  ice  to  fall 
from  the  top  of  one  of  the  cars  in  the  train,  which  struck  and  in- 
jured plaintiff,  if  you  find  he  was  injured,  then  you  should  find 
for  the  plaintiff;  unless,  however,  you  should  further  find  that 
plaintiff,  by  his  own  acts  of  negligence,  contributed  to  the  injury 
•complained  of,  in  which  event  you  should  find  for  the  defendant.*" 

§  3645.     Injuries  caused  by  collapse  of  building 

You  are  instructed  that  if,  from  a  preponderance  of  the  evidence, 
you  believe  that  while  plaintiff  was  in  the  employ  of  the  defend- 
ant and  at  work  in  its  pressroom,  where  the  duties  of  his  employ- 
ment made  it  proper  for  him  to  be,  the  walls  and  superstructures 
of  the  building  in  which  said  room  was  located  fell  upon  plaintifif, 
and  that  he  thereby  received  the  injuries  complained  of;  and  if 
you  believe  that  the  walls  of  said  building  consisted  of  an  outer 
and  inner  wall,  and  that  the  timbers  which  supported  the  water  tank 
and  tower  on  said  building  rested  upon  the  inner  section  only  of 
said  walls;  and  if  you  believe  that  the  inner  section  of  said  wall 
was  too  weak  to  support  the  weight  upon  it  and  rendered  it  liable 
to  fall,  and  that  the  defendant  in  the  exercise  of  ordinary  care  and 

2  8  Stockey  &  Wliite  v.  Mears  (Civ.  »<>  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 

App.)  181  S.  W.  774.  Carter,  164  S.  W.  715,  111  Ark.  272. 

2  9  Holmes  v.  Strong,  147  P.  434,  85 
•Wash.  7. 
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foresight  should  have  known  those  facts,  if  they  were  facts;  or  if 
you  believe  from  the  evidence;  that  said  wall,  by  reason  of  the  man-, 
ner  in  which  it  was  constructed  and  the  stones  and  other  material 
of  which  it  was  made,  was  too  weak  to  bear  the  weight ,  resting 
upon  it,  and  that  the  defendant,:  in  the  exercise  of  ordinary  care  and 
prudence,  ought  to  have,  known  that  fact,  if  it  were  a  fact;  or  if 
you  believe  from  the  evidence  that  the  rnortar  with  which  said  wall 
■yvas  constructed  had  been  dissolved  and  washed  out  by  water  from 
the  tank  pyerflpwing  and  run^iing  down  over  said  wall,  and  that 
said  wall  or  walls  had.  thereby  bpcome  weakened,  and  insufficient  to 
support  the  water  tank  and  weight  resting  upon  said  wall  or  walls, 
and  that  the  defendant  knew  that  fact,  or  by  the  use  of  ordinary 
care  could  have  discovered  the  fact,  if  it  were  a  fact ;  and  if  you 
believe  the  building  fell  and  injured  plaintiff,  by  reason  of  the  de- 
fects in  construction,  or  the  defective  condition  of  the  wall  or  walls 
of  said  building,  above  referred  to,  if  there  were  any  such  defects 
of  construction  or  in  the  condition  thereof,  and  if  you  believe  plain- 
tiff's said  injuries,  complained  of,  resulted  directly  a'nd  proximately 
from  the  failure  of  the  defendant  to  use  ordinary  care  in  respect  of 
any  or  all  of  the  matters  above  referred  to — you  will  find  for  the 
plaintifF,  unless  you  find  for  the  defendant  under  other  instructions 
gfiven  you.*^ 

§  3646.     Duty  as  to  furnishing  place  for  -blasting  operations 

The  court  charges  the  jury  that,  if  the  plaintiff  was  in  the  em- 
ployment of  ■ — ■ •  and ,  or  either  of  them^  then  it  was  the 

duty  of  his  employer  or  employers  to  exercise  ordina^ry  care  to 
furnish  the  plaintiff  a  safe  place  to  work,  and  this  duty  the  employer 
cannot  delegate  to  others.  The  care  required  of  an  erhpldyer  in 
this  respect  must  be  measured  by  and  reasonably  proportioned  to 
the  risks  incident  to  the  work  which  the  servant  is  engaged  in  do- 
ing. Now  if  you  should  believe  from  a  preponderance  of  the  evi- 
dence that,  plaintiff  was  an  employe  of —  and  — -. ,  or  either 

6f  them,  and  was  at  work  at  a  place  where  blasting  was  being  done 
with  dynamite,  and  plaintiff's  employer  or  employers  failed  to  ex- 
ercise ordinary  care,  as  that  term  is  defined  in  this  charge,  to  fur- 
nish plaintiff  a  reasonably  safe  place  to  work,  and  should  further 
believe  from  the  evidence  that  such  failure  (if  there  was  such  fail- 
ure) on  the  part  of  his, employers  or  employer  was  the  proximate 
cause  of  plaintiff's  injuries  (if  he  was  injured),  then  he  would  be 
entitled  to  recover  against  such  ernployers  or  employer  as  failed  to 
exercise  such  care.*^ 

31  Decatur  Cotton  Seed  Oil  Co.  v.       ii-s?  Partners?  ,Qin  &  Milling   Co    v 
Belew  (Tex.  Civ.  App.)  178  S.  W.  607.       Jones  (Tex.  Civ.  App.)  147  S.  W.  668! 
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§  3647.     Tripping  over  obstacles 

The-jury  are,  instrueted  that  if  yOu  find  and  believe  from  a  fair 
preponderance  of  the  evidence  that  the  plaintiff,  vsfhile  in  the  ern- 
ployment  ,of  the  defendant,  was  directed  by  a  superior  officer  to 
board  a  passenger  train  and  go  to  the  union'  depot  fof  the  purpose 
of  getting  some  steam  hose,  and  bringing  the  same  back  to  the 
storeroom,  and  that  the  plaintiff,  in  obedience  to  the  command  of 
his  superior  officer,  attempted  to  board  the  moving  passenger  train 
of  the  defendant  at  a  point  where  the  defendant  permitted  or  in- 
vited the  plaintiff  or  its  other  employes  to  board  the  said  passenger 
train,  and  that  such  act  was  riot  dangerous  or  hazardous  undeir  or- 
dinary circumstances,  and  if  there  was  any  danger  it  was  not  obvious 
lo  him  at  the  time,  and  that  the  plaintiff  used  at  the  time  such  care 
and  discretion  as  art  ordinarily  prudent  pferson  wouM  have  used  at 
the  time,  and  that  in  attempting  to  board  the  train  he  was  tripped  by 
a  pile  of  coal,  placed  at  this  po'int;  and  if  you  further  find  and  be- 
lieve from  a  fair  preponderance  of  the  evidence  that  the  said  coal 
had  been  placed  there  by  the  servants  or  employes  of  the  defendant 
in  the  course  of  their  duties,  and  that  the  same  was  negligently  placed 
there,  or  was  negligently  permitted  to,  remain  at  the  place  and  to 
render  the  place,  unsafe  for  the  plaintiff  and  other  employe?  to  board 
said  passenger  train,  and  that  the  .plaintiff,  by  -reason  of  tripping, 
fell  and  his  foot  was  crushed  and  injured;  and  you  further' find  that 
the  negligence,  if  any,  of  the  servants  in  placing  the  coal  at  that  place 
or  pennitting  the  same  to  remain  at  that  point  ^yas  the  direct  and  prox- 
imate cause  of  plaintiff's  injury,  if  any;  and  you  further  find  that  the 
plaintiff  could  not,  by  the  use  of  ordinary  care,  have  discovered  the  coal 
in  tirhe'to  have  avoided  the  accident — then  your  verdict  should  be  for 
the  plaintiff.** 

§  3648.     Same — Hidden  obstructions 

The  jury  are  -instructed  that,  bearing  in  mind  the  foregoing  in- 
structions, if  you  believe  from  the  evidence  that  on^the  occasion  in 
question  plaintiff  and  his  coemployes  were  directed  by  their  fore- 
man to  rhove  some  ties  from  one  part  of  defendant's  premises  in 

the  said  town  of ^ —  to  another  part,  and  if  you  further  believe 

from  the  evidence  that  while  plaintiff  and  his  coemployes  were 
engaged  in  carrying  a  Switch  tie,  which  was  a  long  and. heavy 
piece  of  timber,  one  or  more  of  his  said  coemployes  Stumbled  over 
some  railroad  rails,  and  were  not  guilty  of  negligence  in  so  stiun- 
bling,  and  if  you  further  believe  from  the  evidence  that  by  reason 
thereof  the  end  of  said  railroad  tie  was  throv/n  against  the  plain- 
tiff wh,ereby  he  was  injured,  and  if  you  further  believe  from  the 
evidence  that  said  railroad  rails  were  hid  from  view  by  being  over- 

33  Missouri,  O.  &  G.  Ey.  Co.  v.  Miller,  Uo  P.  367,  45  Okl.,  17,3. 
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grown  with  Bermuda  grass,  and  if  you.  further  believe  from  the 
evidence  that  the  defendant  in  permitting  said  railroad  rails  to 
become  overgrown  with  grass  and  hid  from  view  of  its  employes, 
whose  duties  under  their  employment  required  them  to  pass  over 
and  along  the  place  where  said  rails  were  situated  if  you  should 
find  that  they  were  thus  hid  from  view,  and  that  it  was  the  duty 
of  its  employes  to  pass  over  and  along  said  place,  was  guilty  of 
negligence,  as  that  term  has  been  hereinbefore  defined  to  you,  and 
that  such  negligence,  if  any,  was  the  proximate  cause  of  plaintiff's 
injury,  then  you  will  find  for  plaintiff,  and  assess  his  damaiges  as 
hereinafter  directed,  unless  you  should  find  for  defendant  under 
other  instructions  given  you.** 

§  3649.     Failure  to  place  warning  signal  around  excavation 
See,  also,  post,  §  3658. 

You  are  instructed  that,  if  you  find  by  a  preponderance  of  the 
evidence  that  the  deceased  was  engaged  in  interstate  commerce 
and  that  he 'was  on  the  yards  of  the  defendants  preparatory  to 
commencing  actual  woirk,  arid  that  the  defendants  kept  and  main- 
tained a  pit  in  said  yards,  and  that  for  any  reason  in  the  discharge 
of  his  said  duties  he ,  went  around  or  near  said  pit  or  excavation, 
if  you  find  such  pit  or  excavation  was  kept,  and  that  the  defend- 
ants negligently  failed  to  keep  said  pit  lighted,  and  the  deceased 
fell  into  said  pit  and  lost  his  life,  and  that  the  negligence  of  the 
defendants  in  failing  to  maintain  lights  to  light  said  pit  was  the 
proximate  cause  of  the  injury  to  the  deceased,  then  your  verdict 
wi}l  be  for  the  plaintiff,  unless  you  find  for,  the  defendants  under 
other  instriictions  herein  given.*^ 

§  3650.     Statutory  requirements  as  to  fire  escapes 

It  is  my  duty  to  say  to  you  that  this  building  was,  in  legal  ef- 
fect, a  factory,  and  that  an  absolute  duty  was  imposed  upon  this 
defendant  to  provide  a  fire  escape  for  this  building,  and  that  there 
was  a  violation  of  this  duty,  as  the  proof  indicates,  so  that,  if  you 
find  that  the  failure  to  provide  the  fire  escape  was  the  direct  cause 
of  the  death  of  the  decedent,  you  will  find  a  verdict  in  favor  of 
the  plaintiff,  unless  you  find  that  the  defendant  has  established 
affirmatively  and  by  a  fair  preponderance  of  evidence  that  dece- 
dent was  himself  negligent,  and  that  his  negligence  contributed 
in  some  way  to  cause  the  accident.  The  negligence  of  the  defend- 
ant is  established  as  a  matter  of  law  by  his  failure  to  provide  a 
fire  escape.     You  have  only  to  determine  whether  or  not  the  de- 

3*  Texas  &  P.  Ry.  Co.  V.  Tuck  (Tex.  so  Lust  v.  Bandy,  184  P    144    ?« 

Civ.  App.)  116  S.  W.  620.  Okl.  108. 
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fendant's  failure  was  the  cause  of  the  accident  outside  of  the  ques- 
tion of  contributory  negligence.®* 

§  3651.    Duty  of  railroads  to  their  employees 
§  3651(1).    United  States 

The  jury  are  instructed  that  it  is  claimed  that  the  defendant 
company  was  negligent  in  not  foreseeing,  not  this  particular  con- 
tingency or  situation)  but  similar  contingencies,  and  providing 
against  them  by  making  the  opening  wider.  That  is,  it  is  claimed 
that  this  was  not  a  safe  place  for  the  men  who  placed  those, engines 
to  work,  for  the  reason  that  the  defendant  company,  in  the  exercise 
of  reasonable  pare  to  provide  a  safe  place,  ought  to  have  foreseen, 
and  was  negligent  in  not  foreseeing,  that  some  such  contingency 
would  arise  where  it  would  be  necessary  for  the  person  in  charge 
of  the  engine  to  get. off  or  jump  off  and  take  care  of  the  engine  and 
take  care  of  the  property,  or  do  something  to  properly  place  the 
engine.  Now,  gentlemen,  there  is  the  crux  of  this  case :  Was  the 
defendant,  the  railroad  company,  negligent  in  not  foreseeing 
that,  not  this  particular  contingency,  but  that  a  similar  contin- 
gency, might  aris^,  and  in  not  providing  against  it  by  providing  a 
wider  entrance,  so  that  in  case  the  person  in  charge  of  the  engine 
had  occasion  to  leave  it  or  get  down  from  it,  that  he  could  ride  on 
the  side  or  be  at  the  side  of  it,  and  not  be  injured  by  being  pushed 
against  that  post?  The  defendant  is  not  liable  for  accidents 
which  a  prudent  man,  in  the  exercise  of  ordinary  care,  could  not 
ordinarily,  have  foreseen.  Could  and  should  this  defendant  com- 
pany, in  the  exercise  of  ordinary  care,  have  foreseen  that  the  per- 
sons or  person  in  charge  of  its  engines,  in  placing  them  in  the 
stalls  in  the  roundhouse,  would  have  occasion  to  leave  the  cab  and 
get  down  from  or  out  on  the  side  of  the  engine  when  in  motion, 
and  so  come  in  contact  with  the  posts  or  uprights  at  the  entrance 
to  such  stalls?  If  it  could,  and  should,  and  ought  to  have  fore- 
seen that,  in  the  exercise  of  prdinaty  care,  as  I  have,  defined,  then 
it  would  be  negligence  of  "the  company  in  not  so  providing  a  place 
for  the  workmen  to  be  carried  into  or  walk  into  where  they  could 
not  be  crushed  in  the  manner  referred  to.  In  determining  that 
question,  you  are  to  consider  the  situation,  the  nature  and  char- 
acter of ,  the  duties  to*  be  performed — that  is,  by  the  person  in 
charge  of  the  engine — and  the  acts  to  be  done  in  properly  perform- 
ing the  duty  of  placing  the  engines  in  the  roundhouse;  the  lia- 
bility to  happenings  which  would  or  might  make  it  necessary  for 
the  person  in  charge  of  the  engine  to  leave  the  cab  and  ride  on  the 
side  of  the  engine,  or  to  descend  therefrom.     The  burden  is  on 

86  Amberg  v.  Klnley,  108  N.  E.  830,  214  N.  X.  531,  L..R.  A.  1915E,  519. 
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the  plaintiff  to  establish  negligence  by  a  fair  preponderance  of 
evidence.  You  cannot  find  negligence  from  the  mere  fact  that  this 
accident  happened.  You  must  find  that  in  the  exercise  of  ordinary- 
care,  in  the  light  of  human  experience,  which  you  have  a  right  to 
consider,  and  with  knowledge  of  the  duties  required,  tbe  defend-^ 
ant  aught  to  have  foreseen  that  such  or  similar  accidents  would 
occur  by  the  employe  coming  in  contact  with  the  posts  or  uprights, 
the  employe  being  engaged  in  the  discharge  of  the  duties  required 
of  him.  The  defendant  was  not  required  to  so  construct  its  stalls 
as  to  make  accidents  impossible;  it  Was  not  an  insurer  of  its  em- 
ployes or  of  the  safety  of  the  place.  The  defendant  is  not  liable 
for  an  accident  and  a  consequent  injury  that  could  not  be  or  would 
not  be  foreseen  by  anordinarily  prudent  person  exercisihg  reason^ 
able  and  ordinary  care  under  all  circumstances  of  the  case,  and  in 
view  of  the  duties  to  be  performed  and  the  result  to  be  accom- 
plished and  the  risks  to  be  encountered.  But,  gentlemen,  if,  on 
the  other  hand,  an  ordinarily  prudent  person  in  the  exercise  of 
reasonable  care,  in  the  light  of  human  experience  and  the  circum- 
stances and  the  duties  required,  ought  to.  have  foreseen  that  such 
occurrences  would  be  liable  to  hajpperi,  and  that  employes  might 
be  injiired,  then  you  can  say  that  it  was  negligence  not  to  provide 
for  the  Safety  of  the  employe  in  that  regard  by  making  the  en- 
trance wider.*'  '  ,  , 
§  3651(2).    Arkansas  ;   ' 

You  are  instructed  that,  while  the  servant  assumes  all  the!  ordi- 
nary risks  incident  to  his  employment,  yet  a  duty  rests  upon  the 
company  to  commit  no  act  of  negligence  whereby  he  may  suffer 
injury,  and  to  exercise  ordinary  care  to  protect  him  froili  danger, 
and  in  this  case,  if  you  believe  from  a  preponderande  of  the  evi- 
dence that  plaintiff  was  in  the  employ  of  the  defendant,  -^ — '— 
Railway  Company,  and  engaged  in  the  performance  of  his  duty, 

riding  upon  a  freight  car,  in  the  yards  of  the  company,  ait , 

and  that  there  was  a  hole  in  the  roof  of  said  car,  and  that  'while 
upon  the  top  of  said  car  the  plaintiff'  stepped  into  the  hole  in  the 
roof  of  said  car,  and  was  thrown'  from  said  car  to  the  ground^  and 
was  thereby  injured,  and  that  the  defendant  railway  cohipany 
knew  of  the  condition  of  the  roof  of  said  car,  and  that  the  condition 
of  the  same  was  unknown  to  the  plaintiff,  and  if  you  find  that  the 
company  thereby  failed  to  exercise  ordinary  care  to  protect  plain- 
tiff from  danger,  and  that  its  act  in  leaving  said  hole  in  the  roof 
of  said  car  thus  exposed  was  the  proximate  cause  of  the  injury, 
and  that  pla,intiff  at  the  time  was  exercising  ordinary  care  for  his 
own  safety,  and  had  riot  assumed  the  risk,  you  will  be  authorized 

3^  Dailey  v.  New  York,  N.  H.  &  H.  R.  R.  Ob.  (C.  O.  N.  Y.)  167  F.  6^2. 
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to.  find  .for  the  plaintiff  and  assess  his  damages  at  such  a  sum  as 
you  may  find  from  the  evidence  will  compensate  him  for  the  inju- 
ries received.^* 

§3651(3).     Colorado 

The  jury  are  instructed  that  the  company  should  have  used  all 
reasonable  precaution  and  ordinary  care  to  secure  the  safety,  of 
its  employes  by  keeping  a  sufiicient  force  at  command,  and  of 
sufficient  capacity,  to  keep  its  roadway  reasonably  safe  for  the 
passage  of  its  trains  and  the  employes  in  charge  thereof.  It  can- 
not, for  want  of  watchfulness,  expose  its  employes  to  unreasonable 
risk  and  escape  liability,  but  the  duty  imposed  is  that  of  ordinary 
care.  The  ordinary  care  required  must  be  measured  by  the  dan-, 
ger  of  the  service  and  proportioned  by  it.^' 

You  are  instructed  that  it  seems  by  the  testimony  that  the  de- 
cedent met  with  his  death  on  the  day  of  — .     If  you 

find  frorn  the  evidence  that  this  was  a  season  of  the  year  when 
the  defendant  company  knew,  or  by  the  exercise  of  ordinary  care, 
prudence,  and  foresight  it  should  have  known,  that  freezing  and 
thawing  of  the  earth  and  snow  on  the  south  slope  of  the  mountain 
was  going  on,  and  that  by  reason  thereof  boulders  and  rocks  were 
more  liable  to  become  loosened  and  slide  or  roll  down  the  moun- 
tain side  onto  the  track  at  or  in  the  vicinity  of  the  place  where 

was  killed,  then  it  was  the  duty  of  the  defendant  company. 

to  be  more  watchful  and  careful  to  see  that  its  roadway  and  track 
were  safe  for  the  passage  of  trains  and  its  employes  in  charge 
thereof.  And  if  you  find  from  the  evidence  that  the  character  of 
the  country  was  such  at  and  in  the  vicinity  of  the  point  in  ques- 
tion that  it  was  necessary  to  have  track  walkers  at  night  in  order 
to  reasonably  protect  the  passage  of  its  trains  and  employes  in 
charge  thereof  from  danger,  then  it  was  the  duty  of  the  defend- 
ant company  to  provide  such  night  inspectors  or  track  walkers, 
and  if  it  failed  in  this  particular,  and  did  not  use  reasonable  and  or- 
dinary care  and  prudence  in  protecting  the  passage  of  its  trains 
and  the  employes  in  charge  thereof  against  such  dangers  as  caus- 
ed   's  death,  and  did  not  so  protect  the  train  upon  which 

— was  riding,  and was. killed  by  reason  thereof,  then 

your  verdict  should  be  for  the  plaintiff,  unless  you  further  find 
from  all  the  evidence  that  he  was  guilty  of  contributory  negli- 
gence which  materially  contributed  to  his  death,  or  that  he  as- 
sumed the  risk.*" 

3  8  St  Louis  Southwestern  Ry.  Oo.  "<>  Denver  &  R.  G.  R.  Co.  v.  War- 

V.  Ellenwoo'cr,  185  S.  W.  768,  123  Ark.  ring,  86  P.  305,  37  Colo.  1^2. 
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"§  3651(4).    Mississippi 

The  court  instructs  the  jury  for  the  plaintiff  that  if  you  believe 
from  the  testimony  in  this  case  that  the  defendant  company  neg- 
ligently failed  to  have  the  switch  light  at  No. switch  lighted 

on  the  morning  of  .,  and  further  believe  from  the  evidence 

that  because  of  such  failure  on  the  part  of  the  defendant  to  have 
such  switch  lamp  lighted  and  as  a  proximate  and  direct  result 
thereof  plaintiff  was  injured,  unless  he  knew  of  this  condition,  or 
by  the  use  of  ordinary  diligence  could  have  known  of  the  danger 
before  he  was  injured,  then  you  will  find  for  the  plaintiff  and  as- 
sess his  damages  in  such  sum  as  you  believe  the  evidence  justifies, 
not  to  exceed  the  sum  sued  for.*^ 

:§  3651(5).    IVIissAurl 

The  court  instructs  the  jtiry  that  if  you  believe  and  find  from 
the  evidence  in  this  cause  that  on,  and  for  some  time  prior  to, 

,   the   defendant  carelessly  and  negligently  furnished   and 

maintained  a  switch  stand  without  a  lock  therefor,  at  a  point  on 

its  passing  track,  at  the  tqwn  of ■ — ,  where  its  crossover  track 

•connected  said  passing  side  track  with  defendant's  main  line  at 
that  point,  and  that^  such  switch  stand,  without  a  lock,  was  not  a 
reasonably  safe  appliance  at  said  place  and  under  the  facts  and 
■circumstances,  and  that  on  the — ,  the  defendant,  by  its '  engi- 
neer, carelessly  and  negligently  ran  a  train  of  cars  along  and  upon 
said  passing  track  at  a  rate  of  speed  that  was  not  reasonably  safe 
to  defendant's  other  employes  working  ,oh  and  around  said  train, 
Tinder  the  existing  cbnditions;  and  that  as  a  result  of  such  speed 
•of  the  train  and  as  a  result  of  the  carelessness  and  negligence  of 
the  defendaint  in  failing  to  provide  and  maintain  a  lock  for  such 
switch  stand  at  the  west  end  of  said  crossover  track,  and  if  you 
find  that  feuch  act  was,  under  the  circumstances,  negligent,  one  of 
defendant's  cars,  then  being  drawn  by  defendant's  locomotive  en- 
gine, then  being  operated  by  defendant,  its  servants  and  employes, 
was  thereby  and  thus  caused  to  suddenly  leave  said  passing  track 
and  to  go  upon  said  crossover  track,  and  to  suddenly  and  violently 
■collide  with  defendant's  train  of  cars  upon  the  main  line,  thereby 
and  thus  catching  and  crushing  plaintiff  between  the  car  upon 
which  he  was  riding  and  a  car  upon  the  main  line  aforesaid,  while 
he  was  in  the'  line  of  his  duty  as  a  brakeman  for  the  defendant, 
thereby  and  thus  wounding  his  left  hip,  back,  bladder,  testicle  and 
urethra,  and  depriving  him  of  any  portion  of  his  earnings,  and 
that  the  danger  incident  to  the  operation  of  an  engine  and  train 
of  cars  upon  said  passing  track  by  said  switch  stand  without  a 
lock  was  not  so  apparent  or  obvious  as  to  cause  a  reasonably 

*i  Yazoo  &  M.  V,  B.  Co.  v.  Dees,  ,83  So.  613,  121  Miss.  439. 
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prudent  person  to  not  operate  them,  and  that  the  plaintiff,  when 
injured,  was  exercising  such  care  as  a  person  of  ordinary  prudence 
would  have  exercised  under  the  same  or  similar  circumstances, 
then  and  in  that  event  your  verdict  in  this  cause  must  be  for  the 
plaintiff,  -.« 

§  3651(6).    North  Carolina 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  engaged  the  plaintiff  to  take 's  place  as  flag- 
man on  its  train  on morning,  ,  and  engaged  him  on 

the  day  preceding to  go  on  its  train  from  — ' to , 

in  order  to  learn  the  road  or  to  become  more  familiar  with  the 
-duties  that  would  be  required  of  him  as  flagman,  before  undertak- 
ing in  fact  to  perform  these  duties,  and  it  became  necessary  for 

the  plaintiff  in  doing  the  service  required  of  him  on to  walk 

on  top  of  the  car  in  front  of  the  caboose,  you  will  then  find  that 
it  was  the  duty  of  the  dejfendant  to  use  ordinary  and  reasonable 
care  to  see  that  the  top. of  the  car  was  in  a  reasonably  safe  and 
suitable  condition  for  this  use,  and,  in  the  exercise  of  such  care, 
to  examine  or  inspect  the  car  from  time  to  time  with  a  view  to 
knowing  its  condition;  and  if  you  find  that  the  defendant  failed 
to  exercise  such  care,  you  will  then  find  that  it  was  negligent.** 

The  jury  are  instructed  that  if  you  further  find  from  the  evi- 
dence that  the  top  of  the  car  on  which  the  plaintiff  was  required 
-to  walk  was  not  in  a  reasonably  safe  condition,  and  that  when 
the  plaintiff,  in  the  performance  of  the  duty  required  of  him  at  that 
time,  was  walking  on  the  top  of  the  car,  the  left  side  of  the  car 
was  blown  from  its  position  against  the  plaintiff,  and  that  the 
plaintiff  was  thereby  thrown  to  the  ground  and  injured,  and  that 
the  defendant's  negligence  was  the  direct  and  proximate  cause 
of  the  injury,  you  will  answer  the  first  issue,  "Yes."  If  you  do  not 
find  these  to  be  the  facts,  you  will  answer  it,  "No."  " 

I  3651  (?)•    Oklahoma 

You  are  instructed  that,  if  you  find  and  believe,  from  a  prepon- 
derance of  the  evidence  in  this  case,  that  the  place  furnished  by 

the  defendant,  Railway  Company,  to  the  plaintiff,  ^ — , 

in  which  to  perform  the  work  which  the  plaintiff  was  required  to 
perform,  was  not  a  reasonably  safe  place,  and  that,  because  of  the 
negligence  of  the  defendant  in  failing  to  furnish  the  plaintiff  a  rea- 
sonably safe  place,  the  plaintiff,  while  in  the  exercise  of  ordinary 
•cdre,  and  as  the  direct  and  proximate  result  of  the  negligence  of 

*2  Thompson  v.  St.  Louis  &  S.  F.  R.  **  Ridge  v.    Norfolk   Southern  R. 

Co.,  192  S.  W.  1034,  270  Mo.  87.  Co.,  83  S.  E.  762,  167  N.  C.  510,  L.  R. 

43  Ridge  V.   Norfolk   Southern   R.      A.  1917E,  215. 
•Co.,  83  S.  E.  762,    167  N.  C.  510,  L. 
R.  A.  1917E,  215. 
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the- defendant  company  to  furnisH  him  a  reasonably  safe  place  to 
•  wofk,  was  injured,  then  and  in  that  event  plaintiff  would  be  en- 
titled to-  a  verdict  at  your  hands,  unless  you  find  the  plaintiff  has 
released  the  defendant  by  means  of  the  rele&se  introduced  in  evi- 
dence in  the  case.*® 

The  jury  are  instructed  that  if  you  find  and  believe  from  the. 
evidence  that  the  plaintiff  was  employed  by  the  defendant  in  the 
capacity  of  storekeeper,  and  further  find  and  believe  from  the  evi- 
dence that  it  was  a  part  of  his  duties  to  go  from  the  storeroom  to 
the  union  depot  for  the  purpose  of  receiving  and  transporting  sup- 
plies from  the  union  depot  to  the  storeroom,  and  if  you  find  and 
bislieve  from  a  fair  preponderance  of  the  evidence  that  the  defend- 
ant permitted  or  invited  the  plaintiff  and  other  employes  to  board 
its  passenger  train  in  front  of  the  storeroom  in  which  the  plaintiff 
was  employed,  then  it  would  be  the  duty  of  the  defendant  com^- 
pany  to  use  ordinary  care  in  keeping  said  place  reasonably  safe, 
as  would  protect  the  plaintiff  in  the  performance  of  his  duty  in 
boarding  the  passenger  train  of  the  defendant.** 

§  3651(8).    Texas 

The  jury  are  instructed  that  it  is  the  duty  of  a  railway  company 
to  exercise  ordinary  care  to  furnish  its  employes  a  reasonably  safe 
place  in  which  to  work  in  the  performance  of  the  duties  required 
of  them  under  their  ernployment,  so  that  their  said  work-  may  be 
performed  with  a  reasonable  degree  of  safety  to  themselves,  and 
if  a  railway  company  fails  in  the  exercise  of  ordinary  care  in  this 
respect  and  an  employe  suffers  an  injury  directly  and  proximately 
caused  by  such  failure,  if  any,  then  such  railway  company  is  liable 
in  damages  to  such  employe,  provided  such  employe  is  himself 
free  from  negligence  proximately  causing  or  helping  to  cause  the 
injury,  and  provided,  further,  that  at  the  time  of  the  injury  such 
employe  did  not  know,  or  in  the  ordinary  discharge  of  his  duties 
must  not  necessarily  have  known,  of  the  danger  attending  his  per- 
forming his  work  over  and  about  said  place.*'' 

§  3652.     Same — Defective  roadbed  or  tracks 

The  court  instructs  the  jury  that,  if  they  find  and  believe  from 
the  evidence  that  the, plaintiff  is  the  administratrix  of de- 
ceased, and  that  said  —^ was  killed  on ,  while  in  the  em- 
ployment of  defendant  and  operating  an  engine  on  the Rail- 
way Company's  tracks,  and  that  the  defendant  on  said  date  wa& 
and  for  a  long  time  before  said  date  had  been  receiver  of  said  com- 

*=  Chicago,  R.  I.  &  P.  Ry.  CO.  v.  Pe-  i^  Texas  &  P.  Rv.  Co.  v  Tuck  (Civ 

nix,  159  P.  1141,  61  Okl.  4.      >  -         App.-)  116  S.  W.  620 

4  0  Missouri,  O.  &  G.  Ry.  Co.  t.  Mil- 
ler, 145  P.  367,  45  OlJl.  173. 
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pany  and  in  charge  of  its  track  and  the  operation  of  trains  there- 
on, and  if  the  jury  shall  further  find  from  the  evidence  that  deceased 
was  killed  at  a  curve  in  said  road,  and  at  the  time  and  place  in 
question  the  roadbed,  including  the  tieSj:  was  ballasted  with  dirt, 
and  by  reason  thereof  was  inadequately  and  insufficiently  ballasted, 
and  thereby  dangerous  and  unsafe,  and  if  you  further  find  that  the 

rails  on  said  road  were pound  rails,  and  were  old  and  worn, 

and  were  too  light  and  insufficient  to  sustain  the  weight  of  the  en- 
gines and  trains  running  over  them,  and  by  reason  thereof  were 
dangerous  and  unsafe;  and  if  you  further  find  that  the  outer  rail 
o£  the  track  on  said  curve  was  practically  level  with  the  inner  rail, 
and  by  reason  thereof  an  engine  and  tender  in  rounding  said  curve 
were  likely  to  jump  the  track,  and  the  said  condition,  if  any,  was 
dangerous  and  unsafe,  and  the  maintenance  of  said  track  in  the 
manner  above  set  forth,  if  you  so  find,  constituted  negligence  on 
the  part  of  the  defendant,  and  that  the  dangerous  condition,  if  any, 
of  said  track,  as  above  set  forth,  was  known  to  the  defendant,  or 

had  existed  for  such  a  period  of  time  before  the  death  of  — < 

that  defendant  in  the  exercise  of  ordinary  care  could  have  known 
it  in  time  thereafter  to  remedy  the  same,  and  the  defendant  negli- 
gently failed  to  do  so.,  if  you  so  find,  and  as  the  direct  result  of  such 

negligence,  if  any,  the  engine  upon  which  was  riding  was 

derailed,  and  was  thereby  killed,  then  your  verdict  must 

be  for  the  plaintiff,  unless  you  find  that  deceased  was  guilty  of 
contributory  negligence,  as  defined  in  other  instructions,  and  said 
contribtftory  negligence,  if  any,  was  the  sole  cause  of  his  death, 
or  unless  you  believe  from  the  evidence  that  the  deceased  came  to 
his  death  by  reason  of  the  ordinary  risks  incident  to  his  employr 
ment.** 

The  court  instructs  the  jury  that  if  you  find  andbelieve  from  the 
evidence  that  the  defendant  employed  the  plaintiff  as  a  conductor 

on  one  of  the avenue  cars  On  or  about ,  it  became  and 

was  the  duty  of  the  defendant  to  provide  the  said  plaintiff  with  a 
reasonably  safe  and  sound  track  and  roadbed  over  which  he  was 
required  to  perform  his  duties;  and  if  the  defendant  failed  to  per- 
form its  duty  in  this  regard,  and  did  not  provide  the  said  plaintiff 
with  a  reasonably  safe  place  in  which  to  perform  his  duties,  in  this : 

That  on  the  date  aforesaid,  near —  avenue  and  on  said 

avenue  line,  defendant  allowed  the  rails  of  said  track  to  become 
bent  sunk  down  and  unlevel,  and  the  roadbed  to  become  hollowed 
and  worn  out;  and  if  you  find  that  this  condition  was  not  reason- 
ably safe,  and  that  defendant  knew  the  condition,  or  by  exercising 
reasonable  care  might  have  known  it,  in  time,  by  reasonable  care, 

*8  Hurlburt  t.  Bush  (Mo.)  224  S.  W.  323. 
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to  have  corrected  it,  and  that  the  car  on  which  plaintiff  was  per- 
forming his  duties,  in  passing  over  that  portion  of  the  tracks,  ran 
off  or  was  thrown  off  the  track  by  reason  of  the  condition  afore- 
said, if  you  find  it  existed,  and  collided  with  a  car  coming  in  the 
opposite  direction,  and  plaintiff  was  struck  with  great  force  and 
violence  and  injured^then  your  verdict  must  be  for  the  plaintiff, 
unless  you  further  believe  that  he  was  himself  guilty  of  negligence 
which  proximately  contributed  to  his  injury.** 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant to  have  kept  its  ties,  ^i-oadbed,  and  track  in  a  reasonably  safe 
condition  for  the  passage  of  trains  over  the  same,  and  to  have 
furnished,  for  use  on  said  road,  cars  and  appliances,  which  were 
reasonably  safe  for  use  thereon.  And  if  you  find,  from  the  evi- 
dence, that,  at  the  time  of  the  accident,  plaintiff  was  in  the  employ 
of  the  defendant  as  conductor  of  a  freight  train,  and  that  defend- 
ant's roadbed  and  track  were  not  in  a  reasonably  safe  condition 
for  the  passage  of  trains  over  the  same  at  the  place  of  the  acci- 
dent, on  account  of  rotten  ties,  being  therein,  or  on  account  of  fail- 
ure to  properly  ballast  said  roadbed,  or  on  account  of  the  inside 
rail  of  the  curve,  near  said  accident,  being  higher  than  the  outside 
rail  thereof,  and  that  defendant  knew  or  by  the  exercise  of  ordi- 
nary care  might  have  known  of  the  condition  of  said  ties,  roadbed, 
and  track  before  the  accident,  and  if  you  further  believe  from  the 
evidence  that,  at  the  time  of  the  accident,  defendant  had  provided 
for  use  in  said  train  a  caboose  with  a  defective  brake,  and  had 
placed  in  said  train  a  car  so  heavily  loaded  that  it  would  not  ad- 
just itself  to  the  track  in  passing  over  the  same,  and  that  by  reason 
of  the  rotten  condition  of  said  ties,  if  they  were  rotten,  or  by  rea- 
son of  defendant's  failure  to  ballast  said  road,  if  it  did  so  fail,  or  by 
reason  of  the  rail  on  the  inside  of  said  curve  being  higher  than  the 
outside  rail  thereof,  if  said  inside  rail  was  higher,  or  by  reason  of 
the  overloaded  condition  of  said  car,  if  it  was  so  overloaded,  or  by 
reason  of  the  defective  brake  on  caboose,  if  it  was  so  defective,  or 
if  by  reason  of  all  said  things,  said  train  was  wrecked,  without  the 
fault  of  plaintiff,  and  he  was  thereby  injured,  you  will  find  for 
plaintiff.«» 

§  3653.     Same — Defective  highway  crossing 

As  to  the  negligence  of  the  defendant  company  in  keeping  the 
planking  at  the  highway  crossing  in  the  condition  claimed  by  the 
plaintiff,  I  desire  to  say  to  you,  gentlemen,  that  it  is  the  duty  of  the 
defendants  to  keep  the  highway  crossing  reasonably  safe  for  the 
use  of  the  public  upon  the  highway,  and  also  in  a  certain  measure 

*»  Honts  V.  St.  Louis  Transit  Co.,  s"  Gorham  v.  Kansas  City  &  S  Ey 

84  S.  W.  161,  108  Mo.  App.  686.  Co.,  20  S.  W.  1060,  113  Mo.  408. 
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for  the  protection  of  the  employes  of  the  railroad.  In  this  case, 
if  you  find  the  planking  was  in  a  dangerous  condition,  it  will  not 
necessarily  follow  that  the  defendant  company  is  responsible  for 
that  negligence,  under  all  circumstances.  If  the  planking  was  put 
•down  in  a  safe  and  proper  manner  and  became  suddenly  warped 
■out  of  place  by  frost  or  some  such  agency,  and  the  company  had 
no  notice  of  it  by  or  through  its  employes,  using  ordinary  diligence, 
such  as  section  foremen  or  track  men,  then  the  defendants  would 
not  be  liable  for  such  condition;  but  if  the  condition  had  existed 
there  for  several  days,  and  their  attention  was  called  to  it,  and  the 
defendants  failed  to  repair  it,  they  would  be  guilty  of  negligence. 
Still,  if  the  decedent  knew,  or  had  the,  means  of  knowing  the  road- 
bed at  that  point  was  in  that  condition,  then  he  cannot  recover,  be- 
cause it  was  his  duty  to  report  that  fact  to  the  defendants,  and 
give  them  an  opportunity  to  repair  it,  if  he  knew  it  existed.®^ 

§  3654.     Same — Defective  bridge 
'  S  3654(l).     Missouri 

The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence, that  plaintiff  was  in  defendant's  employ  as  conductor  of  the 

east-bound  passenger  train  on  the ,  and  that  said  train  was 

wrecked  by  the  falling  of  defendant's  bridge  across  ,  and 

plaintiff  was  thereby  injured,  and  the  said  wreck  was  caused  by 
reason  of  the  defective  condition  of  said  bridge  in  any  of  the  par- 
ticulars hereinafter  mentioned,  and  that  said  bridge  was  a  pile 
bridge,  and  on  account  of  the  character  of  the  stream  and  the  coun- 
try drained  it  (said'  bridge)  was  not  reasonably  safe  at  that  place, 
or  that  the  piling  that  supported  said  bridge  had  become  rotten, 
unsound,  or  defectiye,  or  that  there  was  not  sufficient  earth  around 
some  of  said  piling,  and  that  from  any  or  all  of  said  causes  said 

bridge,  on  said ,  was  not  reasonably  safe  for  the  passage  of 

defendant's  said  train  over  the  same,  and  that  defendant  knew  of 
the  defective  and  unsafe  condition  of  said  bridge,'  or  by  the  exer- 
cise of  reasonable  care  and  diligence  could  have  ascertained  the  same 
before  the  arrival  of  the  train,  upon  which  plaintiff  was  conductor, 
at  said  bridge,  then  the  verdict  must  be  for  the  plaintiff.®* 

i  3654(2).    Utah 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  'the  bridge  crossing  the  ravine  where  the  accident  occurred 
was  weak  and  insufficient  to  withstand  the  force  of  the  waters  which 
would  flow  down  through  said  ravine  under  the  conditions  and  cir- 
cumstances prevailing  on  the  night  in  question,  so  that  the  force 

Bi  Herrick    v.    Quigley    (C.    C.    A.  =2  Copeland  v.  Wabash  R.  Co.,  75 

Ohio)  101  F.  187.  41  O.  C.  A.  294.  S.    W.  106,  175  Mo.  650. 
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of  such  waters  would  wash  away  said  bridge  or  any  part  thereof, 
as  alleged  in  the  complaint,  or  if  you  believe  from  the  evidence 
that  the  east  bank  of  said  ravine  was  not  pfotected  by  Cribbing  or 
other  bulwark  for  the  purpose  of  preventing  the  water  flowing  in 
said  ravine  under  such  circumstances  from  undermining  and  wash- 
ing away  the  east  bank  and  the  supports  to  said  bridge  at  the  point 
where  it  reached  the  east  bank,  As  alleged  in  the  complaint,  and  if 
you  believe  from  the  evidence  that  the  defendant  knew,  or,  by  the 
exercise  of  reasonable  care  and  diligence,  ought  to  have  known, 
that  said  bridge  was  so  insufficient,  and  that  it  was  dangerous  for 
the  train  upon  wHicli  the  deceased  was  riding  to  be  moved  over  on 
the  night  in  question,  and  that,  notwithstanding  such  fact,  the  de- 
fendant caused  or  permitted  the  train  upon  which  the  deceased  was 
riding  to  be  moved  upon  said  bridge  in  an  attempt  to  cross  said 
ravine  while  such  dangerous  condition  existed,  and  if  you  believe 
from  the  evidence  that  the  train  was  wrecked  and  precipitated  into 
said  ravine,  and  that  the  deceased  was  thereby  killed,  and  that  his 
death  resulted  by  reason  and  on  account  of  such  defect  or  insufifi- 
ciency  of  said  bridge  and  its  supports,  then  the  defendant  would'be 
guilty  of .  negligence,  and  would  be  liable  to  the  plaintiff  in  this  ac- 
tion, unless  you  find  from  the  preponderance  of  the  evidence  that 
the  deceased  assumed  the  risk."* 

§  3655.     Same — Duty  with  respect  to  height  of  overhead  bridge 

The  court  instructs  you  that  it  was  the  duty  of  the  defendant,  in 
the  construction  and  maintenance  of  the  overhead  portion  of  the 
bridge  where  decedent, ,  was  injured,  to  construct  and  main- 
tain it  of  sufficient  height- that  the  brakemen  on  the  freight  cars 
could  pass  under  said  overhead  portion  while  engaged  in  the  dis- 
charge of  their  duties,  with  reasonable  safety  to  their  person  while 
standing  or  walking  on  top  of  the  freight  cars ;  and  if  they  believe 
from  the  evidence  that  the  bridge  where  decedent  was  injured  was 
not  so  constructed  and  maintained  as  to  the  height  thereof,  and 
that  by  reason  thereof  decedent  was  injured,  and  that  the  injury 
caused  his  death,  you  must  find  for  plaintiff,  unless  you  believe 
from  the  evidence  that  decedent  was  not  in  the  discharge  of  his 
duty  as  brakeman  at  the  time  he  was  struck,  or  that  he  knew  the 
overhead  portion  of  said  bridge  waS  insufficient  in  height  to  enable 
him  to  pass  under  it  with  safety  while  standing  or  walking  on  the 
top  of  a  freight  car  upon  which  he  was  at  the  time  he  was  struck 
and  that  he  recklessly,  and  with  indifference  to  the  consequences, 
and  not  in  the  discharge  of  his  duty,  exposed  himself  to  the  danger 
of  being  struck  by  the  bridge,  in  which  later  state  of  case  you  will 

S3  Kipros  V.  XJintah  Ey.  Co.,  146  P.  292,  45  Utah,  389. 
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find  for  the -defendant ;  or,  if  you  believe  from  the  evidence  that 
the  injury  was  not  the  cause  of  decedent's  death,  you  will  find  for 
the  defendant.^ 

§  3656,  Samie — Approach  to  cars  for  purpose  of  makitig  coupling 
You  are  instructed  that  it  was  the  duty  of  the  defendant  com- 
pany to  have  used  ordinary  and  reasonable  care  in  furnishing  rea- 
sonably safe  approaches  to  its  cars  at  places  where  its  employes, 
in  the  discharge  of  their  duties,  are  required  to  approach  trains  and 
couple  its  cars,  and  to  reasonably  provide  against  such  dangers  as 
may  be  reasonably  foreseen  by  its  servants  whose  duty  it  is  to 
keep  the.  approaches  to  the.  road  in  proper  condition  for  making 
such  coupling  as  is  alleged  to  have  been  attempted  in  this  case. 
And  if  the  defendant  com'pany  did  use  such  care  in  its  approach 
to  the  railway,  at  the  place  where  the  injury  is  alleged  to  have  been 
inflicted,  as  a  man  of  ordinary  care  would,  have  used  under  similar 
circumstances,  then  the  defendant  would  not  be  guilty  of  such  neg- 
ligence as  to  entitle  the  plaintiff  to  recover  in,  this  case;®^ 

You  are  instructed  that  if,  from  the  testimony,  you  believe  the 
defendant  failed  to  use  ordinary  and  reasonable  care  and  diligence 
in  providing  a  safe  apprbach  to  the  cars  at  the  place  where  the  ac- 
cident is  alleged  to  have  happened,  and  that  the  injury  complained 
of  was  the  direct  or  proximatp  co-operating  result  of  such  want 
of  care,  and  that  the  accident  happened  without  the  fault,  or  con- 
tributory negligence  of  the  plaintiff,  as  the  same  is  and  will  be 
explained  to  you  in  this  charge,  this,  in  law,  would  be  such  negli- 
gence on  the  part  of  defendant  as  would  render  it  liable.®® 

§  3657.     Same — Injuries  from  objects  near  track 
§  3657(1).    California 

The  court  instructs  the  jury  that  it  is  the  duty  of  a  railway  com- 
pany to  use  ordinary  care  to  see  that  its  tracks  are  not  in  such 
close  proxi-raity  to  other  structures  as  unnecessarily  to  endanger  its 
servants  and 'the  employes  who  may  be  engaged  in  the  discharge 
of  their  duties  upon  trains  or  cars  passing  along  such  tracks.^' 

You  are  instructed  that  it  is  actionable  negligence  on  the  part 
of  a  railway  company  to  suffer  obstructions  to  remain  so  near  their 
tracks  that  their  trainmen,  engaged  in  their  ordinary  duties,  are 
liable  to  come  in  contact  with  them  and  be  killed  or  injured  while 
in  the  exercise  of  due  care.** 

B4  Louisville  &  N.  R.  Co.  v.  Tuck-  se  Missouri,  K.  &  T.  Ry.  Go.  of  Te.^- 

er's  Adm'r  65  S.  W.  453,  23  Ky.  Law  a.s  v.  Kirkland,  32  S.  W.  5,88,  11  Tex. 

Rep.  1929.'  Civ.  App..  528. 

5  5  Missouri,  K.  &  T.  Ry.  Co.  of  Tex-  57  Humphfres  v.  Western  Pac.  Ry. 

as  V  Kirkland,  32  S.  W.  588,  11  Tex.  Co.,  160  P.  415,  173  Cal.  428. 

Civ  Add  528.  ^'  Humpbfres  r.  Western  Pac.  Ry. 

■    '^  Co.,  160  P.  415,  173  Cal.  428. 
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You  are  instructed  that  a  railroad  company  is  in  duty  bound  to 
place  its  signal  posts,  telegraph  poles,  cattle  guard  fences  and  other 
structures  used  in  connection  with  the  road  at  a  safe  distance  from 
the  track,  to  the  end  that  they  will  not  be  dangerous  to  those  en- 
gaged in  operating  its  trains.*" 

§  3657(2),    Virginia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  plaintiff  was  injured  by  reason  of  the  fact  that  a  caboose 
car  of  the  defendant  company  was  placed,  moved,  or  allowed  to- 
remain  by  the  employes  of  the  said  company  dangerously  near  tbe 
track  over  which  the  said  plaintiff  had  to  pass  on  his  en|^ine,  there- 
by rendering  the  track  over  which  plaintiff  had  to  pass  unreasona- 
bly unsafe  to  the  said  plaintiff  in  the  performance  of  his  duty  as 
fireman,  and  if  they  believe  that  the  said  plaintiff  was  attending  to 
his  accustomed  duties,  using  such  care  as  a  man  of  ordinary  pru- 
dence would  use  under  the  circumstances  therein  at  the  time  he  re- 
ceived the  injury,  they  must  find  for  the  plaintiff,  unless  the  jury 
further  believe  that  the  said  pilaintiff's  injuries  were  caused  by 
some  risk  of  his  employment  assumed  by  him,  as  defined  in  in- 
structions   and .** 

§  3658.     Same — Failure  to  light  premises 

You  are  instructed  that  it  is  admitted  in  this  case  that  the  plain- 
tiffj  on ,  was  working  for  defendant  as  its  employd,  in  de- 
fendant's car  barn  at  — — — ,  and  that  the  defendant  maintained, 
beneath  the  tracks  in  said  car  barn,  pits  to  einable  worlimen  to  get 
under  said  cars ;  and  you  are  instructed  that  it  was  defendant's 
duty,  as  plaintiff's  employer,  to  exercise  ordinary  care  to  provide 
plaintiff  a  reasonably  safe  place  in  which  to  perform  his  work ;  and 
if  you  believe  from  the  evidence  that  defendant  negligently  and 
carelessly  failed  to  cause  said  barn  and  the  jplace  where  plaintiff 
worked  to  be  sufficiently  lighted  to  enable  plaintiff  to  see  and  avoid 
said  pit,  and  that  by  reason  of  such  failure,  if  any,  to  cause  said 
barn  to  be  sufficiently  lighted,  said  place  was  rendered  dangerous 
and  unsafe  for  plaintiff  working  in  said  barn,  and  if  you  further  find 

from  the  evidence  that  on  said ,  plaintiff,  while  performing- 

his  duties  as  the  employe  of  defendant  and  on  account  of  being- 
unable  to  see  said  pit  as  a  result  of  said  barn  not  being  sufficiently 
lighted  (if  you  believe  he  was  unable  to  see  said  pit  on  account  of 
its  not  being  sufficiently  lighted),  stepped  into  said  pit  and  was 
injured  thereby,  and  if  you  further  find  that  the  plaintiff  at  said 

58  Humphfres  v.  Western  Pac.  Ry.  ^o  Chesapeake   &     O.    Ry.    Co    v 

Co.,  160  P.  415,  173  Oal.  428.  Meadows,  89  S.  E.  244,  119  Va.  33. 
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time  was  exercising  ordinary  care  for  his  own  saffcty,  then  your 
verdict  will  be  in  favor  of  the  plaintiff.*^ 

§  3659.     Duty  of  mine  owner 
§  3659(1).    Arkansas 

You  are  instructed  that  the  defendant  was  not  an  insurer  of  the 

safety  of  ,  but  it  owed  him  the  duty  to  exercise  ordinary 

care  to  provide  him  a  safe  place  in  which  to  perform  his  duties, 
and  this  includes  the  entryways  in  its  mine  to  his  place  of  work, 
and  to  keep  same  free  from  dangerous  accumulations  of  gas.  This 
duty  to  use  ordinary  care  to  provide  a  safe  place  to  per- 
form the  duties  of  his  employment  included  the  duty  of  reasonable 
inspection  of  the  mine,  its  entries,  rooms,  and  working  places,  and 
of  using  such  means  as  ordinary  prudence  dictates  as  proper  to 
safeguard  the  lives  and  limbs  of  its  employes.  If  defendant,  its 
agents,  servants,  or  employes,  failed  to  perform  such  duty,  then 
such  failure  was  negligence.** 

§  3659(2).    Kentucky 

The  court  instructs  the  jury  it  was  the  duty  of  the  defendant, 

Company,  to  exercise  ordinary  care  to  furnish  the  plaintiff 

a  reasonably  safe  place  in  which  to  work,  considering  the  nature 
and  charaicter  of  the  work  he  was  required  to  do,  and  if  the  jury 
believe  from  the  evidence  that  the  defendant's  ernploye,  superior 
in  authority  to  the  plaintiff,  who  had  the  work  in  charge,  directed 
the  plaintiff  to  remove  the  coal  from  under  the  slate  where  plain- 
tiff was  required  to  work  when  he  was  injured,  and  that  the  place 
where  the  plaintiff  was  directed  to  remove  said  coal,  by  reason  of 
said  loose  slate,  was  a  dangerous  or  unsafe  place  in  which  to  do  the 
work  of  removing  said  coal,  and  the  said  supei-ior,  in  charge  of 
said  work  for  the  defendant  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  it  was  a  dangerous  or  unsafe  place 
in  which  to  do  said  work,  and  was  dangerous  to  remove  said  coal 
in  the  manner  directed,  and  that  the  plaintiff  did  not  know,  and  by 
the  exercise  of  ordinary  care  could  not  have  known,  that  it  was  a 
dangerous  and  unsafe  place  in  which  to  do  said  work  of  removing 
said  coal,  and  that  by  reason  of  the  dangerous  and  unsafe  condi- 
tion of  said  place  the  plaintiff  was  injured  in  his  legs  and  hips  by 
falling  slate,  and  was  caused  to  suffer  physical  pain  and  mental 
anguish,  or  his  power  to  earn  money  was  impaired,  they  will  find 
for  the  plaintiff.  Unless,  the  jury  so  believe  and  find,  they  will 
find  for  the  defendant.** 

01  Haggard  v.  Southwest  Missouri  «»  North   East  Coal  Co.  v.  Setzer, 

R.  Co.,  220  S.  W.  22,  205  Mo.  App.  7.       183  S.  W.  553,  169  Ky.  245. 

«2  sterling  Anthracite  Coal  Co.  v. 
Strope,  197  S.  W.  858, 130  Arli.  435, 
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The  court  instructs  the  jury  that  it  was  the  duty  of  defendant 
to  use  ordinary  care  to  ftirnish  plaintiff  a  reasonably  safe  place 
in  which  to  work,  and  if  you  believe  from  the  evidence  that  the 
defendant  failed  to  use  such  care,  and  that  by  reason  thereof  de- 
fendant's tracks  on  the  ocpasion  in  question  were  not  in  a  reason- 
ably safe  condition,  and  such  defective  condition,  if  any,  was  known 
to  the  defendant,  or  'could  have  been  known  to  it  by  the  exercise 
of  ordinary  care,  and  was  not  known  to  the  plaintiff,  or  was  not 
so  obvious  that  plaintiff,  by  the  exercise  of  ordinary  care  in  the 
discha,rge  qf  his  duties,  should  have  kriowri  it,  and  that  by  reason 
thereof  the  CEir  on  which  plaintiff  was  riding  was  derailed  and 
wrecked,  and  plaintiff  vvhile  using  ordifia,ry  care  for  his  own  safety, 
was  thereby  injured,  you  will  find  for  the  plaintiff ;  unless  you  so 
believe,  you  will  find  for  the  defendant."* 

§  3659(3).    Michigan 

The  jury  are  instructed  that  the  plaintiff  claims  the  defendant 
was  negligent,  first,  in  failing  to  test  and  inspect  the  hanging  wall 
of  the  mill;  second,  in  failing  to- warn  the, plaintiff,  before, putting 
him  or' allowing  him  to  work  in  the  mill,  of  the  existence  in  the 
hanging  wall  of  the,  mill  of  loose  rock  which  was  liable  to  fall  from 
or  roll  against  the  plaintiff  while  he  was  at  work  in  that  mill ;  third, 
in  failing  to  bar  down  loose  rock  which  the  plaintiff  claims  existed 
in  the  hanging  wall  of  tliat  mill,  in  failing  to  bvace  and  protect 
the  hanging  wall  so  as  to  prevent  loose  rock  dropping  therefrom, 
by  timbering,  and  in  ordering  the  plaintiff  to  work  in  the  mill,  and 
assuring  him  it  was  safe  for  him  to  work  therein  when  in  fact,  as 
the  plaintiff  claims,  .it  was  not  safe  for  the  plaintiff  to  work  in  the 
mill.  This,  in  substance,  is  a  statement  of  the  negligence  which 
the  plaintiff  claims  ,the  defendant  was  guilty  of. 

If  you  find  by  a  preponderance  of  the  evidence  tli^t  the  plaintiff 
\yas  ordered,  required,  or  expected  by  the  defendant  to  work  in 
the  — : mill,  and  that  the  hanging  wall  of  that  mill  was  a  per- 
manent wall — that  the  company  had  got  through  working  on  that 
wall  is  what  we  mean  by,  a  permanent  wall — and  if  you  further 
find  it  was  reasonably  necessary,  for  the  safety  of  the  plaintiff  while 
at  work  in  that  mill,  tha,t  the  hanging  wall  of  the  mill  should  be 
tested,  inspected,  and  examined  from  time  to  time  to  ascertaitl 
whether  it  was  reasonably  safe  for  the  plaintiff  to  work  under  it 
was  the  duty  of  the  defendant  to  cause  such  hanging  wall  to  be 
tested,  inspected,  and  examined  with  such  reasonable  frequency 
skill,  and  care  as  was  reasonably  necessary  for  the  safety  and  pro- 
tection of  the  plaintiff  while  he  was  working  under  the  wall    and 

et  Bell-Knox  Coal  Co.  v.  Gregory,   153  S.  W.  465,  152  Ky.  415. 
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the  defendant  would  be  chargeable  with  knowledge  of  all  such 
loose,  shaky,  and  unreliable  ground  which  existed  in  the  hanging 
wall,  and  which  would  have  been  discovered  by  such  reasonable, 
careful,  skillful,  and  diligent  inspection  of  the  wall,  and  of  the 
existence  of  any  loose,  shaky,  or  any  unreliable  ground  liable  to 
fall  or  roll  against  the  plaintiff  while  he  was  at  work  in  the  mill, 
or  any  tharacteristit  or  condition  in  the  mill  which  rendered  it 
dangerous  for  the  plaintiff  to  work  therein,  under  the  hanging  wall, 
of  the  existence  of  which  the  defendant  knew,  or  in  the  exercise 
of  due  and  ordinary  care  in  the  inspection  and  testing  of  the  wall 
it  should  or  would  have  known,  it  was  the  duty  of  the  defendant 
to  warn  the  plaintiff-  before  putting  or  permitting  the  plaintiff  to 
work  in  that  mill,  and  under  that  hanging  wall.  Again,  if  you  find 
by  a  preponderance  of  the  evidence  that  the  hanging  wall  of  the 
mill  could  have  been  kept  in  a  reasonably  safe  condition  for  the 
plaintiff  to  work  thereunder  by  a  reasonably  careful,  skillful,  and 
diligent  testing  and  inspection  of  the  hanging  wall,  and  by  pinch- 
ing or  (as  the  miners  say)  barring  down,  as  often  as  the  same  was 
discovered  by  such  testing  and  inspection,  of  loose  rock  in  the  wall 
which  was  liable  to  fall  and  falling  to  injure  the  plaintiff,  then  it 
was  the  duty  of  the  defendant  to  .carefqlly,  skillfully,  and  diligently 
and  reasonably  pinch  and  bar  down  from  such  hanging  wall  all 
such  loose  rock.  Again,  if  you  find  by  a  preponderance  of  the /evi- 
dence that  the  hanging  wall  above  the  mill  No.  where  the 

plaintiff  claims  he  was  injured  could  only  be  made  and  kept  in 
a  reasonably,  safe  condition  for  the  plaintiff  to  work  therein  by  tim- 
bering the  same,  then  it  was  the  duty  of  the  defendant  to  carefully, 
and  skillfully,  and  diligently  brace  and  timber  the  hanging  wall,  so 
as  to,  by  means  of  such  timber,  render  such  wall  reasonably  safe 
for  the  plaintiff  to  work  under.*5 

§  3659(4).    Oklahoma 

You  are  instructed  1;hat  it  was  the  duty  of  the  defendant  to  fur- 
nish the  plaintiff  a  reasonably  safe  place  in  which  to  work,  rea- 
sonably safe  appliances  and  machinery  with  which  to  work,  and 
a  reasonably  safe  track  over  which  the  cars  were  to  be  hauled,  and 
a  failure,  to  furnish  such  a  place,  appliances,  and  track,  if  there  was 
such  a  failure,  was  negligence  on  the  part  of  the  defendant,  and  if 
the  injuries  complained  of  were  the  result  of  such  failure,  your 
verdict  should  be  for  the  plaintiff,  unless  you  shall  find  that  he  as- 
sumed the  risk  of  injury  on  account  of  such  failure.*® 

8  5  Oiva  V  Calumet  &  Hecla  Mining  ««  Great  Western  Coal  &  Colie  Co. 

Company,  146  N.  W.  181,  178  Mich.       v.  Malone,  136  P.  403,  39  Okl.  693. 
645. 
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§  3659  (S).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant  company  was  running  the  train  of  empty 
mine  cars  through  the  main  entry  with  the  trip  motor  at  the  time 
the  plaintiff  was  injured,  without  providing  a  proper  system  of 
signals;  therefor,  or  without  providing  a  conspicuous  light  on  the 
front  end  of  said  train,  then  the,  defendant  was  guilty  of  negli- 
gence, and  the  plaintiff  is  entitled  to  recover,  provided  the  said 
negligence  was  the  proximate  cause  of  the  plaintiff's  injury,  and 
the  defendant,  was  not  guilty  of  contributory  negligence ;  and,  if 
the  defendant  relies  upon  contributory  negligence  as  a  defense, 
the  burden  is  upon  the  defendant  to  prove  by  a  preponderance  of 
the  evidence  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence.®' 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  assistant  to  O.,  and  that  O.  was  a  ma- 
chine runner  in  the  employment  of  the  defendant  company,  at  the 
time  of  the  accident,  and  that  his  duties  were  to  go  from  place  to 
place  with  O.,  and  assist  O.  in  making  cuttings,  whenever  and 

wherever  they  were  told  to  do  so  by ,  the  machine  foreman 

of  the  company,  it  was  the  duty  of  the  company  to  exercise  all 
reasonable  care  to  provide  that  the  place  or  places  through  which 
he  had  to  go  in  order  to  reach  and  do  his  >york,  and  the  place  at 
which  he  was  to  do  his  work,  should  be  made  reasonably  safe; 
and  if  the  jury  shall  believe  that  the  defendant  did  not  perform  this 
duty,  and  that  such  failure  to  perform  said  duty  was  the  proxi- 
mate cause  of  the  injury  complained  of,  the  jury  shall  find  for  the 
plaintiff  and  assess  his  damages  at  such  sum  as  the  juiy  under  the 
evidence  shall  believe  he  is  entitled  to  recover.** 

§  3660.     Same — Noxious  and  explosive  gases 
%  3660(1).   Iowa 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  pro- 
vide and  maintain  a  sufficient  amount  of  atmosphere  to  be  circu- 
lated throughout  its  mine  so  as  to  dilute,  render  harmless,  and  ex- 
pel all  noxious  and  poisonous  gases  in  all  working  parts  of  its 
mine,  and  a  failure  on  the  part  of  the  defendant  to  so  ventilate 
would  constitute  negligence  on  the  part  of  the  defendant.*' 
§  3660(2).     Oldalioina 

The  court  instructs  you  that  if  you  find  from  a  preponderance 
of  the  evidence  that  the  defendant  failed  to  exercise  ordinary  care 

87  Carter  Coal  Co.  v.  Bates,  105  S.  »»  Mosgrove  v.  Zimbleman  Coal  Co 

E.  76,  127  Va.  586.  81  N.  W.  227, 110  Iowa,  169. 

6  8  Darby  Coal  Mining  Co.  v.  Shoop, 
83  S.  E.  412,  116  Ya.  848. 
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to    furnish   a   sufficient   current   of    fresh   air   to   the    face   of   the 

air    course    to    dilute    and    render    harmless    any    noxious 

and  explosive  gases  that  might  be  accumulated  there,  if  there  were 
any,  and  that  this  was  the  proximate  cause  of  the  plaintiff's  injury, 
then  your  verdict  should  be  for  the  plaintiff,  unless  you  find  the 
plaintiff  guilty  of  contributory  negligence  as  herein  defined,  or  the 
gases,  i^  any,  were  suddenly  opened  up  by  the  plaintiff  in  his  work 
and  could  not  be  discovered  by  the  ordinary  and  customary  meth- 
ods of  inspection ;  but  on  the  other  hand,  if  the  defendant  did  use 
ordinary  care  in  furnishing  a  sufficient  current  of  air  to  render 
harmless  any  gases,  if  any,  therein  accumulated,  or  if  the  plaintiff 
by  his  negligence  contributed  to  the  injury,  or  if  the  injury  was 
caused  by  the  sudden  opening  up  of  a  gas  feeder  as  herein  stated, 
then  the  plaintiff  should  not  recover,  and  your  verdict  should  be 
for  the  defendant.'" 

You  are  instructed  that  the  statute  of  the  state  of  ,  in 

force  on ,  in  defining  the  duties  of  coal  mining  companies 

in  mines  such  as  the  evidence  in  this  case  shows  this  mine  to  have 
been,  with  relation  to  clearing  its  mine,  and  the  working  places.. 

therein  of  standing  gas,  as  set  out  in  section ,  is  as  follows: 

"The  operator  of  every  coal  or  other  mine,  whether  shaft,  slope 
or  drift,  shall  provide  and  hereafter  maintain  ample  means  of  ven- 
tilation affording  not  less  than  one  hundred  and  fifty  cubic  feet 
of  air  per  minute  for  each  and  every  person  employed  therein,  and 
seven  hundred  and  fifty  feet  of  .cubic  feet  of  air  per  minute  for 
every  animal  employed  therein;  but,  in  a  mine  where  fire  damp 
has  been  detected^  the  ininimum  shall  be  two  hundred  cubic  feet  of 
air  per  minute  for  each  person  employed  therein,  and  as  much 
more  in  either  case  as  one  or  more  of  the  mine  inspectors  may 
deem  requisite,  and  the  ventilation  shall  be  conducted  through  the 
main  cross  entries  and  all  other  working  places  so  as  to  dilute  and 
render  harmless  and  expel  therefrom  the  noxious  and  poisonous 
gases,  and  all  working  places  shall  be  kept  clear  of  standing 
gas."'! 

The  court  instructs  you  that  if  you  find  from  a  preponderance 
of  the  evidence  that  there  was  standing  gas  in  explosive  quanti- 
ties in  room  No. ,  and  that  the  plaintiff  ignited  the  gas  and 

was  burned  from  the  .same,  then  your  verdict  should  be  for  the 
plaintiff  for  such  damages  as  you  may  believe  he  may  have  sus- 
tained, as  hereinafter  instructed,  unless,  however,  you  find  from  a 
preponderance  of  the  evidence  he  was  guilty  of  contributory  negli- 
gence as  hereinafter  defined,  or  unless  you  further  find  from  the 

7  0. Rock  Island  Coal  Mining  Co.  v.  ^i  McAlester-Edwards  Coal  Co.  v. 
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preponderance  of.  the  evidence  that  it  was  his  duty  asshot'firer 
to  look  for  gas  before  firing  a  shot.  If  it  be  his  duty  to  look  for 
■  gas  before  firing  a  shot,  then  the  defendant  owes  to  him  the  duty 
only  of  using  ordinary  care  to  provide  him  a  reasonably  safe  place 
for  him  to  work,  and  if  in  this  connection  you  believe  from  the 
evidence  that  the  defendant  furnished  the  plaintiff  with  a  reason- 
ably safe  place  to  work,  or  used  ordinary  and  reasonable  care  to 
furnish  same,  then  your  verdict  should  be  for  defendant.'^ 

§  3661.     Same — Duty  as  to  form  and  location  of  rooms 

The  court  instructs  the  jury  that,  if  you  find. from  the  evidence 
that  it  was  the  duty  of  the  mine  boss  to  direct  and  govern  the 
form  and  location  of  the  rooms  made  in  the  mine,  and  to  see  that 
pillars  or  partitions  of  coal  should  be  left  between  such  rooms 

from  to  feet  thick,  and  the  mine  boss  negligently 

failed  to  so  direct  and  govern  the  form  and  location  of  the  rooms 
referred  to  in  the  evidence,  but  permitted  them  to  be  driven  into 
the  coal,  that  at  the  place  where  the  shot  was  fired,  the  said  rooms 
were  separated  by  a  partition  only  five  to  seven  feet  thick,  and 
'  that  this  was  the  proximate  cause  of  the  injury,  and  that  plaihtiff 
was  not  guilty  of  negligence  proximately  contributing  to  his  own 
injury,  and  that  the  risk  was  not  one  of  the  assumed  risks  assumed 
by  plaintiff,  as  explained  in  these  instructions,  then  your  verdict 
should  be  for  the  plaintiff.'* 

§  3662.     Same — Duty  with  respect  to  timbering  or  scaling 
S  3662(1).    Illinois 

,  The  jury  are  instructed  that  the  law  makes  it  the  duty  of  the 
owner,  agent  or  operator  of  every  coal  mirie  to  keep  a  supjply  of 
timber  constantly  on  hand,  of  sufficient  lengths  and  dimensions, 
to  be  used  as  props  and  cap  pieces,  and  to  deliver  the  same  as  re- 
quired, with  the  miner's  empty  car,  so  that  the  workmen  may  at 
all  times  be  able  to  properly  secure  said  workings  for  their  own 
safety;  and  if  such  operator  fails  willfully  so  to  do,  and  by  rea- 
son of  such  failure  a  person  employed  about  such  mine  is  injured, 
the  owner  or  operatdr  of  such  mine  is  liable  to  such  person  so  in- 
jured for  any  direct  damages  sustained  thereby.'* 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  under  the  custom  established  by  the  defendant  in  its  mine 
the  manner  in  which  miners  made  demand  for  props  was  by  writ- 
ing or  causing  to  be  written  with  chalk  on  a  blackboard  placed 

'2  McAlester-Edwards  Coal  Co.  v.  Downer,  93  N.  E.  1009,  48  Ind  Add 
Hoffar,  166  P.  740.  136. 

,  '3  Princeton   Coal   Mining   Co.    v.  "  Mt.  Olive  &  Staunton  Coal  Co  v 

Herbeck,  60. N.  E.  105,  190  lU.  39. 
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near  the  mouth  of  the  shaft  for  that  purpose  the  props  and  caps 
they  wanted  and  the  length,  of  the  props,  and  if  you  further  be- 
lieve from  the  evidence  that  the  plaintiff  caused  to  be  written  on 

said  blackboard  a  demand  for  props  feet  long  for  said 

room,  then  it  became  and  was  the  duty  of  defendant  to  furnish  the 
same  for  said  room.''^ 

§  3662(2).     Kansas 

The  jury  are  instructed  that,  if  you  find  from  a  preponderance 
of  the  evidence  that  at  the  time  or  very  soon  after  the  time  when 

the  plaintiff  was  assigned  to  room  No.  ,  or  the  place  in 

which  he  alleges  he  was  injured,  he  at  that  time  agreed  with  the 

company's  room  boss, ,  that  he,  the  plaintiff,  would  set  prop 

timbers  under  the  roof  in  said  room  and  in  that  portion  of  said 
room  which  had  been  worked  by  some  person  other  than  himself, 
the  defendant  to  pay  him  for  such  services,  and  you  further  find 
from  a  preponderance  of  the  evidence  that  the  defendant  through 

its   room  boss,  ,  furnished  to  the  plaintiff  at  his  working 

place, prop  timbers  sufficient  in  number  and  of  the  proper  size  and 
length  to  properly  secure  the  roof  in  said  room  from  falling  in  and 
upon  him,  and  the  plaintiff  refused  or  neglected  to  use  such  prop 
timbers  for  the  purpose  of  making  his  place  safe,  then  your  ver- 
dict shall  be  for  the  defendant.'* 

§  3662(3).    Utah 

The  court  instructs  the  jury  that  if  you  find  by  a  preponder- 
ance of  the  evidence  that  the  defendant  company  used  reasonable 
care  in  inspecting,  scaling  off,  and  propping  up  or  securing  the 
loose  rock  and  earth  in  question,  and  that  after  such  work  was 
performed  the  condition  and  appearance  of  said  earth  a,nd  rock, 
and  the  supports  thereof,  were  such  as  w'ould  cause  a  reasonably 
prudent  man,  who  was  reasonably  well  versed  in  the  art  of  in- 
specting places  and  timbering  in  places  of  that  nature,  to  believe 
in  good  faith  that  said  earth  and  rock  were  properly  scaled,  and 
were  properly  timbered  and  secure,  and  would  not  fall,  and  that 
the  servants  of  said  defendant  making  said  inspection  were  com- 
petent therefor  and  did  so  believe,  then,  and  in  that  case,  you  can- 
not find  defendant  guilty  of  negligence  in  failing  properly  to  in- 
spect said  place  or  in  failing  to  scale  off  or  timber  the  same  prop- 
erly. But,  on  the  other  hand,  if  you  find  from  the  preponderance 
of  the  evidence  that  the  condition  of  the  said  earth  and  rock  and 
the  supports  thereof  was  such  that  defendant,  or  the  agents  or 
servants  of  defendant  who  inspected  the  same,  knew,  or,  by  the 
exercise  of  reasonable  care  and  competency  in  that  art,  could  have 

TuPoreba  v   Illinois  Midland  Coal  '«  Rieardo  v.  Central  Coal  &  Coke 

Co.,  156  111.  App.  140,  Co.,  163  P.  641,  100  Kan.  95. 
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known,  that  the  same  was  loose  or  not  properly  timbered  or  scaled, 
and  that  the  same  might  fall,  and  if  you  further  find  from  a  pre- 
ponderance of  the  evidence  that  said  defendant  set  plaintiff  to 
work  in  a  place  where  the  performance  of  said  work  and  the 
smaller  duties  incident  thereto  might  bring  him  under  said  loose 
rock,  and  that  defendant  did  not  warn  plaintiff  of  said  danger,  and 
plaintiff  did  not  know  of  the  same,  and  the  nature  of  said  danger 
was  such  that  it  was  not  open  and  obvious,  and  readily  observable 
by  plaintiff  from  his  place  of  work  or  places  he  occupied  in  said 
mine,  then,  and  in  that  case,  you  must  find  that  defendant  was 
guilty  of  negligence  .in  not  providing  plaintiff  a  safe  place  in  which 
to  work." 

§  3663.     Same^ — Duty  as  to  shelter  holes 

You  are  instructed  that  in  all  hauling  roads  on  which  hauling  is 
done  by  animal  power,  and  whereon  men  have  to  pass  to  and 
from  their  working  places,  holes  for  their  shelter  which  shall  be 

kept  clear  of  obstruction  shall  be  made  at  least  every yards, 

and  kept  whitewashed;  but  shelter  holes  shall  not  be  required 
in  entries  from  which  rooms  are  driven  at  regular  intervals  not 
exceeding  feet,  where  there  is  a  space  of  feet  be- 
tween the  car  and  the  rib.''* 

You  are  further  instructed  that  it  did  not  devolve  upon  the  de- 
fendant to  keep  the  plaintiff  in  this  case  absolutely  free  and  safe 
from  danger  or  to  injure  the  plaintiff  against  accident ;  but  it  was 
the  duty  of  the  defendant,  except  in  so  far  as  it  may  have  been 
excused  therefrom  by  the  duty  of  the  plaintiff  in  this  case,  under 
the  evidence,  to  comply  with  the  law  of  the  state  of con- 
trolling the  operation  of  mines,  and  to  use  ordinary  care,  prudence, 
and  skill  in  the  management  of  its  business,  for  the  protection  of 
plaintiff;    and  if  you  believe  from  the  evidence  that  the  defendant 

failed  to  provide  shelter  holes  as  defined  in  instruction  — in 

these  instructions,  and  failed  to  exercise  ordinary  care  in  the  man- 
agement of  its  business  for  the  protection  pi  the  plaintiff  in  order 
to  provide  a  reasonably  safe  working  place  for  the  plaintiff,  and 
that  the  injury  of.  the  plaintiff  was  caused  by  such  failure  on  the 
part  of  the  defendant  vvithout  fault  or  negligence  on  the  part  of 
the  plaintiff,  then  your  verdict  should  be  for  the  plaintiff  for  such 
an  amount  as  you,  from  all  the  facts  and  circumstances  in  evi- 
dence in  this  case,  believe  he  is  entitled  to  recover,  not  exceedino-, 
however,  the  amount  prayed  for  in  plaintiff's  petition,  to  wit 
$ .'» 

"Miller  V.   Utah  Consol.  Mining  ^»  Henryetta  Coal  &  Mining  Co   v 

Co.,  178  P.  771,  53  Utah,  366.  O'Hara,  150  P.  1114,  50  Okl.  159. '     ' 

TsHenryetta  Coal  &  Mining  Co.  v. 
O'Hara,  150  P.  1114,  50  Okl.  159. 
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§  3664.     Defective  gas  main 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
gas  mains  or  pipes  in  the  vicinity  of  the  cistern  in  question  were 
in  a  defective  condition,  that  gas  was  escaping  therefrom  into  the 
cistern  and  manholes  in  the  vicinity,  and  that  the  city  had  knowl- 
edge of  said  condition,  or,  in  the  exercise  of  ordinary  care,  should 
have  known  of  it,  for  a  sufficient  length  of  time  for  it,  in  the  exer- 
cise of  ordinary  diligence,  to  have  caused  said  gas  pipes  or  mains 
to  be  repaired,  or  the  gas  to  have  been  shut  off  from  that  part  of 
the  city,  and  failed  to  do  so,  but  permitted  said  gas  pipes  and  mains 
to  remain  in  such  defective  condition,  and  the  gas  to  continue  to 
escape  therefrom  and  to  fill  the  cistern  in  question,  and  an  explo- 
sion occurred,  then  I  instruct  yovt  that  such  failure  on  the  part  of 
the  city  would  constitute  negligence.** 

§  3665.     Injuries  caused  by  displacement  of  earth  or  rock 
i  3665(1).     Iowa 

You  are  instructed  that  if dropped  the  pipe  on  the  bank, 

where  plaintiff  was  at  work,  and  if was  defendant's  fore- 
man in  charge  of  the  work,  as  defined  in  paragraph hereof, 

and,  if  the  dropping  of  said  pipe  caused  or  contributed  to  the  cause 
of  said  bank  caving  in,  and  that  a  reasonably  prudent  man  would 
not  have  so  dropped  said  pipe  under  the  circumstances  as  disclosed 
in  this  case,  and  plaintiff  was  injured  by  reason  thereof,  and  you 

find  it  was  the  duty  of  the  defendant,  through  and  by  — ,  to 

maintain  a  reasonably  safe  place  for  plaintiff  to  work  in  at  the 
time,  and  that  the  dropping  of  said  pipe,  in  whole  or  in  part,  ren- 
dered unreasonably  unsafe  the  place  where  the  plaintiff  was  then 
at  work,  and  that  because  of  said  act  plaintiff  was  injured  without 
fault  upon  his  part,  then  and  in  that  case  you  will  find  that  the 
act  of  the  said in  dropping  said  pipe,  if  he  did  so,  was  bind- 
ing on  the  defendant,  and  he  would  be  liable,  and  you  should  so 

find ;   on  the  other  hand,  if  you  find  was  not  representing 

the  defendant,  as  defined  under  paragraph hereof,  and  that 

he  was  acting  merely  as  a  coemploye,  then  and  in  that  case  the  de- 
fendant would  not  be  liable,  and  you  should  so  find." 

§  3665(2).    Missouri 
The  court  instructs  the  jury  that  if  you  find  from  the  evidence 

in  this  case  that  on  the day  of ,  plaintiff's  decedent 

and  S.  were  in  defendant's  employ  and  that  said  S.  was  then  au- 
thorized by  defendant  to  instruct  said  decedent  where,  when,  and 
how  to  perform  his  duties  to  defendant,  and  that  defendant  was 

80  Finson  v.  City  of  Topeka,  123  P.  si  McDonald  v.  Green,  154  N.  W. 

723,  87  Kan.  87.  456, 172  Iowa,  186. 
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then  engaged  in  moving  dirt  from  a  tract  of  ground  near 


and  avenues,  in  the  city  of  ,  and  caused  and  per- 
mitted such  dirt  to  be  removed  in  such  a  way  as  to  leave  an  em- 
bankment on  said  premises,  and  that  said  embankment  was  unsup- 
ported and  likely  to  fall  upon  and  injure  persons  near  by,  and 
that  by  reason  thereof  the  premises  near  said  embankment  were 
not  a  reasonably  safe  place  for  said  decedent  to  work,  and  that 
said  S.,  by  the  exercise  of  ordinary  care,  could  have  discovered 
that  said-  embankment,  if  any,  was  unsupported  and  likely  to  fall 
upon  and  injure  persons  near  by,  and  by  the  exercise  of  ordinary 
care,  could  have  discovered  that  by  reason  thereof  the  premises 
near  said  embankment  were  rtot  a  reasonably  safe  place  for  said 
decedent  to  work,  and  if  you  further  find  from  the  evidence  that 
S.  then  negligently  instructed  and  thereby  caused  said  decedent 
then  to  work  at  and  near  said  embankment,  and  that  thereupon  a 
portion  of  said  embankment,  if  any,  by  reason  of  its  unsupported 
condition,  if  any,  fell  and  struck,  and  thereby  injured  arid  killed 
said  cjecedent,  and  that  said  decedent  was  in  a  place  of  safety  when 
he  received  said  instruction,  if  any,  and  was  near  said  embankment, 
if  any,  and  in  a  position  of  danger  when  he  was  injured  arid  killed, 
if  at  all,  and  would  not  have  been  killed  if  said  instruction,  if  any, 
had  not  been  given,  and  that  plaintiff  was  then  the  lawful  wife  of 
said  decedent,  and  that  by  reason  of  the  death,  if  any,  of  said 
decedent,  plaintiff  has  suffered  pecuniary  loss  and  damage,  then 
you  will  find  in  favor  of  plaintiff,  unless  you  further  find  that  said 
decedent  was  guilty  of  contributory  negligence,  and  thereby  di- 
rectly and  proximately  contributed  to  cause  himself  to  be  killed.*" 
The  court  instructs  the  jury  that  if  on ,  plaintiff  was  em- 
ployed in  the  service  of  defendants and .  as  a  laborer 

or  workman,  and  was  engaged  in  the  work  of  shoveling  and  re- 
moving rock,  earth,  and  other  material  from  the  ledge  on  the  side 
of  the  bluff  mentioned  in  the  evidence,  then  it  was  the  duty  of  said 
defendants  to  exercise  reasonable  care  (so  far  as  the  nature  and 
character  of  the  work  would  permit)  to  make  the  place  at  which 
plaintiff  was  so  doing  said  work  reasonably  safe  and  secure  for  him. 
And  the  jurors  are  further  instructed  that  if  they  find  and  believe 

from  the  evidence  that  defendant was  plaintiff's  foreman  as 

to  said  work,  and  as  such  foreman  had  the  direction  and  control  of 
plaintiff  in  and  about  the  same,  and  that  said  foreman  directed 
plaintiff  to  go  on  said  ledge  and  to  shovel  and  remove  the  loose 
rock  and  earth  therefrom,  and  that  plaintiff  proceeded  to  carry  out 
the  directions  of  said  foreman;  and  if  you  further  find  from  the 
evidence  that  said  ledge  where  plaintiff  was  directed  to  work  was 

8  2  Medley  v.  Parker-Eussel  Min.  &  Mfg.  Co.  (App.)  207  S.  W.  8S7. 
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unsafe  and  insecure  because  of  the  existence  of  loose  rock  and 
earth  in  the  side  of  the  bluff  above  plaintiff  which  was  liable  to 
fall  down  on  plaintiff  and  to  injure  him  (if  such  was  the  case),  and 
that  said  foreman  knew  of  the  said  unsafe  and:  insecure  con,dition 
of  the  place  where  plaintiff  was  so  at  work,  or  could  have  so 
known  by  a  reasonably  careful  inspection  on  his  part,  arid  negli- 
gently failed  to  warn  plaintiff  of  the  same,  or  to  take  reasonable, 
precautions  to  remedy  said  condition ;  and  if  you  further  find  from 
the  evidence  that  rock,  earth,  or  other  material  (while  plaintiff 
was  so  at  work  on  said  ledge)  fell  down  from  the  side  of  the  bluff 
above  plaintiff  and  on  him,  and  inflicted  and  caused  the  injtiries 
complained  of  in  this  action,  and  that  said  injuries  were  the  im- 
mediate and  direct  result  of  the  aforesaid  negligence  (if  such  was 
the  case)  of  said  fcrenlan,  then  the  plaintiff  is  entitled  to  recover 
in  this  case,  and  you  will  return  a  verdict  for  him,  and  assess 
his  damages  as  indicated  by  and  in  the  other  instructions  given 
by  the  court,  unless  you  further  find  that  the  danger  of  the  place 
at  which  plaintiff  was  so  working  was  so  obvious  and  manifest 
that  he  as  an  ordinarily  prudent  person  ought  to  have  observed 
the  same  and  to  have  refused  to  have  worked  thereat.** 

The  court  further  instructs  the  jurors  that  if  they  find  and  be- 
lieve from  the  evidence  that  while  plaintiff  was  working  on  the 
ledge  of  the  bluff  referred  to  in  evidence,  and  under  the  control 

and  direction  of  said ,  as  foreman  of  said  work  (if  such  was 

the  case),  loose  rock,  earth,  or  other  material  fell  from  the  side  of 
the  bluff  from  above  where  plaintiff  was  so  working  and  down 
upon  him,  and  caused  the  injuries  sued  for  by  him  in  this  action, 
and  that  said  injuries  were  immediately  and  directly  caused  by' 
the  negligence  and  carelessness   (if  such  was  the  case)   of  said 

foreman   in   directing  R.,   another  employe  of   defendants : 

and ,  and  also  under  the  control  and  direction  of  said  fore- 
man (if  such  was  the  case),  to  pry  put  and  displace  rock  or  stone 
and  material  connected  therewith,  and  in  assisting  said  R.  so  to 
do,  from  their  places  or  positions  in  the  side  of  the  bluff  adjacent 
to  or  near  the  place  where  plaintiff  was  so  at  work  as  aforesaid, 
and  did  thereby  cause,  if  such  was  the  case,  rock  or  stone  and 
connected  material  in  the  side  of  the  bluff  and  above  where  plain- 
tiff was  working  to  become  loose  and  displaced  and  to  fall  down 
on  plaintiff  and  to  cause  the  injuries  sued  for  herein  by  him,  the 
jurors  will  find  the  issues  for  plaintiff,  and  will  return  a  verdict  for 
him,  and  assess  his  damages  as  indicated  in  the  other  instructions 
given  by  the  court  in  this  case.** 

8  3  Eoberts  v.  Jones,  137  S.  W.  639,  «*  Roberts  v.  Jones,  137  S.  W.  639, 

156  Mo.  App.  552.  156  Mo.  App.  552. 
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3.    Duty  of  Master  to  Furnish  Safe  Ways,  Appliances,  and  Bquipjnent, 
and  to  Keep  Them  Safe 

§  3666.     Degree  of  care  required 
§  3666(1).    Arkansas 

The  court  instructs  the  jury  that  the  defendant  was  not  an  in- 
surer of  the  plaintiff's  safety,  and  there  is  no  duty  resting  upon  it 
to  guarantee  that  the  machinery,  tools,  and  instrumentalities  fur- 
nished by  it  to  the  plaintiff  to  work  with  may  not  prove  defective. 
The  defendant  was  only  required  to  use  reasonable  care  to  that 
end.*" 

§  3666(2).    Delaware 

You  are  instructed  that  it  is  the  duty  of  the  master  to  provide 
for  his  servant  a  reasonably  safe  place  in  which  to  work  and  rea- 
sonably safe  and  proper  tools  and  appliances  with  which  to  per- 
form such  work.*® 

§  3666(3).     Iowa 

The  jury  are  instructed  that  it  was  the  duty  of  defendant  to  use 
all  reasonable  precaution  for  the  safety  of  its  employes,  and  among 
other  things  it  was  bound  to  furnish  suitable  machinery,  materials 
sound  and  safe,  and  to  keep  it  in  such  condition  as  would  not  en- 
danger their  safety — such  as  was  least  likely  to  do  or  cause  in- 
jury. -■This,  however,  does  not  imply  that  defendant  was  bound 
to  use  the  highest  skill,  the  greatest  foresight,  the  most  extraordi- 
nary care,  in  procuring  the  very  best  appliances,  but  rather  those 
appliances  which  were  reasonably  best  calculated  to  answer  the 
end  proposed.*' 

§  3666(4).    Missouri 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant, as  employe);,  to  furnish  to  the  plaintiff,  who  was  in  its  em- 
ploy, such  tools,  appliances,  and  instrumentalities  as  were  reason- 
ably safe  for  the  purpose  for  which  they  were  used;  and  the 
court  instructs  the  jury  that  if  they  believe  from  the  evidence  that 
the  defendant  company  furnished  plaintiff  with  a  hammer,  to  be 
used  in  the  performance  of  his  duties  as  such  employe,  which  it 
knew  to  be  defective,  or  which  it,  or  its  agent  or  foreman  whose 
duty  it  was  to  superintend  the  plaintiff's  work,  knew  to  be  defec- 
tive, or  which  by  the  exercise  of  reasonable  diligence  the  com- 
pany or  its  said  agent  might  have  known  to  be  defective  and  liable 
to  chip  off,  and  that  in  consequence  of  such  defect  the  plaintiff, 

8B  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  s  7  Cooper  v.  Central  Railroad,  44 

Steed,  151  S.  W.  257,  105  Ark.  205.  Iowa,  134. 

8«  Coughlan  v.  Philadelphia,  B.  & 
W.  R.  Co.,  67  A.  148,  6  PennewUl,  242. 
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while  exercising  ordinary  care,  was  injured  while  in  the  perform- 
ance of  his  duties,  then  the  jury  should  find  for  the  plaintiff.** 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  tools  and  appliances  used  by  the  plaintiff  at  the 
time  of  receiving  the  injury  complained  of  were  reasonably  safe 
and  suitable  for  the  plaintiff  to  use  in  the  performance  of  his  du- 
ties, then  he  cannot  recover,  and  the  verdict  must  be  for  the  de- 
fendant.** 
§  3666(5).    North  Carolina 

You  are  instructed  that,  if  you  are  satisfied  by  the  greater  weight 
of  the  evidence  that  after  defendant  had  installed  this  machine, 
in  its  operation  it  threw  pieces  of  wood  out  of  the  front  end  next 
to  the  feeder,  subjecting  the  one  feeding  it  to  danger  from  these 
flying  missiles  in  the  proper  discharge  of  his  duty,  these  pieces 
flying  over  the  top  of  this  spring,  and  you  further  find  by  the  great- 
er weight  of  the  evidence  that  this  could  have  been  corrected  and 
prevented  by  the  use  of  a  spring  of  sufficient  width  to  obstruct 
and  turn  these  flying  pieces,  and  that  this  could  have  been  done 
without  impairing  the  efficiency  of  the  machine  or  interfering  with 
its  work,  and  you  should  further  find  that  the  failure  to  use  a  wider 
spring  under  the  circumstances  was  a  failure  to  do  what  a  reason- 
ably prudent  employer  would  have  done  under  the  circumstances, 
or  that  the  continued  use  of  this  spring  under  such  conditions  was 
doing  what  a  reasonably  prudent  employer  would  not  have  done, 
and  you  further  find  by  the  greater  weight  of  the  evidence  that 

this  was  the  proximate  cause  of 's  injury,  you  should  answer 

the  first  issue,  "Yes."  ^ 
i  3666(6).    North  Dakota 

I  charge  you,  gentlemen  of  the  jury,  that  it  was  the  dii-ect  per- 
sonal and  absolute  obligation  of  the  defendant  in  this  case  to  pro- 
vide reasonably  .safe  and  suitable  machinery  and  appliances  for 
the  business  then  in  hand.  This  includes  the  exercise  of  reason- 
able care  in  furnishing  such  appliance.  An  employer  must  furnish 
a  safe  place  in  which  his  employe  is  to  work.  But  the  defendant 
was  not  an  insurer  of  the  plaintiff's  safety,  nor  of  any  of  the  ap- 
pliances which  the  plaintiff  was  required  to  use,  nor  was  he  an 
insurer  of  the  methods  of  the  doing  of  the  work  in  which  the 
plaintiff  was  engaged  at  the  time  of  the  accident,  but  the  defend- 
ant was  only  required  to  exercise  ordinary  care ;  that  is,  such  care 
as  a  man  of  ordinary  prudence  would  exercise  in  the  like  or  similar 
circumstances." 

ssDuerst   v.    St.   Louis    Stamping  »o  Ainsley  v.  John  L.  Roper  Lumber 

Co.,  63  S.  W.  827,  163  Mo.  607.  Co.,  81  S.  E.  4,  165  N.  C.  122. 

89  Duerst   v.    St.   Louis    Stamping  ,  oi  Wyldes  v.  Patterson,  153  N.  W. 

Co.,  63  S.  W.  827,  163  Mo.  607.  630,  31  N.  D.  282. 
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§  3666(7).    Oklahoma  , 

The  ■court  instructs  the  jury  that  if  you  believe  from  a  prepon- 
derance of  the  evidence  that  the  defendant  failed  to  use  ordinary 
carein  furnishing' the  plaintiff  reasonably  safe  tools  with  which  to 
work,  and  that  the  same  were  defective  when  furnished  to  the 
plaintiff,  and  that  the  foreman  in  the  defendant's  shop  ordered  the 
plaintiff  to  perform  said  work  after  being  notified  by  the  plaintiff 
of  the  defective  character  of  said  tools,  and  you  further  find  and 
believe  from  the  evidence  that  the  plaintiff  was  not  guilty  of  conr 
tributory  negligence,  in  this,  that  after  discovering  the  defect  in 
the  tool:  furnished,  although  ordered  by  the  foreman  to  use  the 
same,  an  Ordinarily  prudent  person  would  not  have  used  the  same 
under  the  circumstances,  and  that  the  plaintiff  was  injured  by 'los- 
ing his  eye  as  a  direct  and  proximate  result  of  the  negligence  of 
the  defendaiit  in  ordering  the  plaintiff  to  work  with  said  tools, 
and  you  believe  the  injury  was  not  the  result  of  a  risk  assumed  by 
the  plaintiff  in  accepting  said  employment,  then  you  should  find 
for  the  plaintiff;   otherwise,  you  will  find  for  the  defendant.** 

You  are  instructed  that  a  master  or  employer  owes  his  servants 
or  employes  the  duty  of  furnishing  to  them  a  reasonably  safe  place 
wherein  to  work  and  reasonably  safe  tools  and  appliances  with 
which  to  work,  and  his  failure  to  use  reasonable  and  ordinary  care 
in  providing  a  reasonably  safe  place  and  reasonably  safe  tools  and 
appliances  may  constitute  negligence;  and,  if  the  injury  results  to 
the  employe  by  reason  of  such  negligence,  and  the  employe  exer- 
cises  reasonable  care  himself  to  avoid  injury,  then  the  employer 
would  be  liable  in  damages,  for  such  resulting  injury.** 

You  are  instructed  that  an  employer  cannot  be  held  to  insure 
the  safety  of  his  employes,  but  he  must,  as  I  have  said,  exercise 
reasonable  care  and  diligence  in  providing  a  reasonably  safe  place 
where,  and  reasonably  safe  appliances  with  which,  to  work;** 
§  3666(8).    Texas 

You  are  instructed  that,  in  determining  whether  defendant's 
agents  in  charge  of  said  mill  at  the  time  were  guilty  of  negligence 
in  respect  to  the  matters  submitted  to  you  in  the  foregoing  sec- 
tion of  this  charge,  you  will  bear  in  mind  that  it  was  the  duty  of  de- 
fendant's ageqts  in  ch-arge  of  said  mill  to_  exercise  ordinary  care 
to  inspect,  keep,  and  maintain  its  said  line  shaft  and  coupling  and 
set  screw  thereto  attached  in  a  reasonably  safe  condition,  failing 
which  the  defendant  and  its  agents  in  charge  would  be  guilty  of 
negligence.*^ 

»2  Chicago,  R.  I.  &  P.  Ry.  Oo.  v.  »■«  Ft.  Smith  &  W.  R.  Co  v  Knott 

liiUard,  161  P.  779,  62  Okl.  63.  159  P.  847,  60  Old  175. 

93  Ft.  Smith  &  W.  R.  Co.  v.  Knott,  "s  Planters'  Oil  Co.  v.  Keebler  (Civ 

159  P.  847,  60  Okl.  175.  App.)  170  S.  W.  120. 
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§  3667.     Delegation  of  duty 
§  3667(1).    California 

The  jury  are  instructed  th^t  the  duty  which  the  defendants 
o^yed  to  the  plaintiff  to  furnish  him  with  safe  machinery  and  ap- 
pliances, was  a  personal  one,  and  such  a  duty  as  the  law  will  not 
permit  them  to  escape  by  trusting  it  to  an  employe  who  negligent- 
ly performs  it.^* 

§  3667(2).    Utah 

The  court  instructs  the  jury  that  it  is  the  duty  of  the  employer 
to  furnish  reasonably  safe  appliances,  reasonably  well  adapted  to 
do  the ,  work  required  to  be  done  by  the  exercise  of  ordinary  care 
and  prudence,  and  this  duty  cannot  be  delegated  to  an  agent  or  serv- 
ant so  as  to  enable  him  to  escape  responsibility.*' 

§  3668.     Duty  with  respect  to  providing  safe  approaches  and  exits 

to  and  froni  work 
§  3668(1).     North  Carolina 

The  jury  are  instructed  that  an  employer  owes  the  employe  a 
legal  duty  in  the  exercise  of  reasonable  care  to  provide  for  him 
not  only  a  reasonably  safe  place  in  which  to  work,  but  he  also 
owes  that  employe  a  duty  to  provide  a  vvay  of  access  and  depar- 
ture from  that  work  that  is  reasonably  safe.    That,  is  the  test.®* 

§  3668(2).   South  Carolina 

The  jury  are  instructed  that  a  master  is  bound  to  provide  rea- 
sonably safe  places  and  structures  for  his  servants  while  they  are 
in  the  performance  of  his  work,  and  reasonably  safe  approaches 
for  the  purpose  of  enabling  them  to  go  to  and  to  depart  in  safety 
from  their  place  of  work.'® 

The  jury  are  instructed  that,  where  a  master  has  provided  for 
the  use  of  his  servants  several  ways  of  approach  to  a^building,'  or 
several  ways  of  entering  and  leaving  it,  a,  servant,  unless  he  is 
forbidden  to  do  so,  can,  in  going  to  and  leaving  his  work,  enter  or 
leave  by  either  of  these  ways  that  may  be  most  convenient  to  him ; 
and  if,  while  he  is  using  any  of  these  ways,  he  is  injured  by  rea- 
son of  the  neglect  of  the  master  to  keep  this  way  in  a  reasonably 
safe  condition,  such  master  is  responsible  for  such  injury.^ 

§  3668(3).     Utah 

The  jury  are  instructed  that  defendant  is  not  obliged  to  make 
every  place  where  plaintiff  might  elect  to  go  reasonably  safe,  nor 

96  Higgins  V.  Williams,  45  P.  1041,  os  Nelson  v.  H.  J.  Reynolds  Tobacco 
114  Cal.  176.  Co.,  57  S.  E.  127,  144  N.  C.  418. 

97  Russell  V.  Borden's  Condensed  <">  Rinake  v.  Victor  Mfg.  Co.,  36  S. 
Milk  Co.  of  Utah,  174  P.  633,  53  Utah,  E.  700,  58  S.  C.  360.       .,  . 

457.  ^  Rinake  v.  Victor  Mfg.  Co.,  36  S.  Bj 

700,  58  S.  C.  360. 
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was  it  obliged  to  anticipate  that  he  would  leave  his  place  of  work 
by  any  other  than  the  usual  way,  or  that  he  intended  to  put  his  tools 
in  any  particular  place,  and  therefore,  if  you  find ,  that  plaintiff, 
upon  reaching  the  foot  of  the  ladder,  Started  to  go  in  any  other 
or  different  direction  from  that  usually  traveled  by  workmen 
leaving  that  portion  of  the  stope  from  which  plaintiff  was  re- 
turning at  the  time  of  the  accident,  then,  in  that  case,  he  must  be 
held  to  have  assumed  the  risk  and  all  dangers  incident  to  such  acts, 
and  cannot  recover  in  this  action,  and  your  verdict  must  therefore 
be  for  the  defendant.* 

§  3669.     Duty  to  keep  appliances  furnished  reasonably  safe 
§  3669(1).    United  States 

You  are  instructed  that  if  the  jury  believe  from  the  evidence, 
under  the  foregoing  instructions,  that  the  boiler  which  exploded, 

and  killed  ,  was  defective  and  unfit  for  use,  in  the  matters 

alleged  by  plaintiff,  and  that  defendant's  servants,  whose  duty  it 
was  to  repair  said  machinery,  knew,  or  by  reasonable  care  might 
have  known,  of  said  defects  in  said  boiler  and  engine,  then  said 
negligence  on  the  part  of  its  servant  is  imputable  to  the  defendant. 
And  if  said  boiler  exploded  by  reason  of  said  defects,-  and  killed 

,  the  defendant  would  be  responsible  to  plaintiff  for  his 

death,  if  deceased  in  no  way,  by  his  own  neglect,  contributed  ap- 
proximately to  his  death.  If,  on  the  other  hand,  the  jury  believed 
from  the  evidence  that  the  locomotive  engine  and  boiler  which  ex- 
ploded, and  killed  ,  were  reasonably  safe  appliances,  and 

that  the  said  ,  deceased,  negligently  let  the  water  get  too 

low  in  the  boiler,  and  then  negligently  injected  fresh  water  in  the 
boiler,  and  thereby  causing  the  explosion,  then  you  will  find  for 
the  defendant.  An  employer  of  labor,  in  connection  with  machin- 
ery, is  not  bound  to  insure  the  absolute  safety  of  the  mechanical 
appliances  which  he  provides  for  the  use  of  his  employes ;  nor  is 
he  bound  to  supply  for  their  use  the  best  and  safest  or  newest  of 
such  appliances;  but  he  is  bound  to  use  all  reasonable  care  and 
prudence  for  the  safety  of  those  in  his  service  by  providing  them 
with  machinery  reasonably  safe  and  suitable  for  use,  and  the  like 
care  devolves  on  the  master  to  keep  it  in  repair.* 

§  3669(2).     Illinois 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant  in 
this  case,  at  the  time  of  the  accident  in  question,  to  exercise  rea- 
sonable care  to  furnish  to  the  plaintiff  appliances  that  w;ere  in  a 

2  Downey  v.  Gemini  Mining  Co.,  68  »  Texas  &  P.  Ry.  Co.  v.  Elliott  (O 

P.  414,  24  Utah,  431,  91  Am.  St.  Rep.  0.  A.  Tex.)  71  F.  378,  18  C.  0.  A  139" 
798, 
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reasonably  safe  condition  to  be  used  by  the  plaintiff  in  the  per- 
formance of  his  duty  for  said  defendant,  and  that  it  was  the 
duty  of  said  defendant  to  exercise  like  reasonable  care  in  keeping 
said  appliances  in  a  reasonably  safe  condition  and  repair.* 

i  3669(3).    Indiana 

The  court  instructs  the  jury  that  the  law  exacted  of  defendant 
the  duty  to  furnish  and  provide  the  plaintiff  with  a  reasonably 
safe  place  in'  which  to  perform  his  work,  and  that  duty  oif  the 
part  of  defendant  did  not  end  with  simply  providing  safe  equip- 
ment and  appliances  in  the  first  instance,  but  the  further  duty 
was  imposed  upon  the  defendants  of  continuously  exercising  ordi- 
nary care  to  ascertain  the  condition  of  such  equipment  and  appli- 
ances. It  was  chargeable  with  notice  of  the  tendency  of  the  equip- 
ment and  appliances  to  deteriorate,  or  wear  out  by  use  or  expo- 
sure, and  it  was  required  to  keep  the  equipment  and  appliances  in 
3.  reasonably  safe  condition,  and  it  was  chargeable  with  notice  of 
any  defect  which  could  have  been  ascertained'  by  the  exercise  of 
reasonable  care  in  that  particular.^ 

I  3669(4).     Kentucky 

The  court  instructs  the  jury  that,  although  you  find  that  the 
evidence  shows  that  the  defendant  used  ordinary  care  in  the  selec- 
tion of  reasonably  safe  appliances  for  the  construction  and  instal- 
lation of  its  crusher,  yet  if  the  jury  shall  believe  from  the  evidence 
that  in  the  use  of  said  appliances  at  its  crusher  and  prior  to  the 
date  of  the  injury  complained  of,  there  had  been  such  failure  of 
said  appliances,  hook,  and  attachments,  to  remain  fastened  and 
liooked  together  while  employed  in  hoisting  said  car  or  cars  and 
stone  up  and  down  the  incline  track,  mentioned  in  the  evidence, 
as  to  make  it  reasonably  apparent  to  a  person  in  the  exercise  of 
■ordinary  care  that  the  car  or  cars  being  so  drawn  up  said  incline 
would  become  detached  and  run  down  into  the  quarry,  where 
plaintiff  was  working  at  the  time  of  his  injury,  and  that  by  reason 
thereof  said  appliances  and  place  where  the  plaintiff  was  so  en- 
'  gaged  in  work  were  not  reasonably  safe,  and  said  condition,  if 
any  there  was,  was  known  to  the  defendant,  or  its  agents  or  serv- 
ants, superior  in  authority  to  the  plaintiff,  or  could  have  been 
known  to  it  or  them  by  the  exercise  of  ordinary  care,  and  was  not 
known  to  the  plaintiff,  or  was  not  so  obvious  that  the  plaintiff 
by  the  exercise  of  ordinary  care  in  the  discharge  of  his  duty 
should  have  known  of  it,  and  that  by  reason  thereof  plaintiff,  while 
using  ordinary  care  for  his  own  safety,  was  injured  by  said  car 

*  Illinois  Steel  Co.  v.  Wierzbicky,  iug  Co.  v.  Underwood,  107  N.  E.  28, 
^8  N.  E.  1101,  206  lU.  201.  60  Ind.  App.  351. 

B  Cincinnati  Gas,  Coke,  Coal  &  Min- 
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coming  unhooked  and  running  over  and  against  him,  you  will 
find  for  the  plaintiff ;  but,  unless,  you  shall  so  believe  from  the  evi- 
dence as  above  set  out,  you  should  find  for  the  defendant.® 

§  3669(5).    Michigan 

I  charge  you  as  a  matter  of  law  that  it  was  the  duty  of  defendr 
ant' to  construct  and  maintain  the  said  friction  clutch  in  a  reason- 
ably safe  and  fit  condition  for,  use,  and  if  you  find  that  in  such 
construction  and  maintenance  defendant  should  have  inserted  a 
key  through  such  bolt  and  over  such  nuts,  and  that  it  was  negli- 
gent in  its  failure  to  do  so,  and  that  while  in  the  exercise  of  due 
care, and  without  notice  of  such  failure  on  the  part  of  plaintifif  he 
was  injured  in  the  manner  claimed,  then  he  is  entitled  to  recover 
from  defendant  such  damages  as  he  has  sustained  through  such 
negligent  failure.  The  duty  of  defendant  to  construct  and  main^ 
tain  such  clutch  with  reference  to  said  bolt  in  a  reasonably  safe 
and  firm  condition  for  use  called  upon  it  to  so  construct  the  same 
in  the  first  instance,  and  it  also  called  upon  it  to  maintain  the 
same  in  a  reasonably  fit  and  safe  condition  for  use  after  it  was 
first  so  constructed.  This  last  duty  is  what  is  known  as  a  continu- 
ing one,  and  was  not  discharged  as  to  plaintiff  and  others  work- 
ing thereabout  as  he  was  by  a  reasonably  safe  construction  in  the 
first  instance.  The  defendant  must  continue  to  maintain  the  same 
in  a  reasonably  safe  and  fit  condition  to  answer  the  purposes  for 
which  it  was  designed  at  all  reasonable  times  thereafter  while  it 
was  in  use.' 

§  3669(6).     North  Carolina 

,    You  are  instructed  that  it  is  the  law  in that  an  employer 

of  labor,  to  assist  in  the  operation  of  mill  and  plants,  where  the 
machinery  is  more  or  less  complicated,  is  required  to  provide  his 
emplpyes,  in  the  exercise  of  reasonable  care,  a  reasonably  safe 
place  to  work,  and  to  supply  them  with  machinery  reasonably  safe 
and  suitable,  and  he  is  also  required  to  keep  such  machinery  in 
such  condition  as  far  as  can  be  done  in  the  exercise  of  reasonable 
care  and  diligence.* 

§  3670.     Duty  as  to  inspection  or  testing  of  appliances 
§  3670(1).    United  States 

The  court  instructs  the  jury  that  the  defendant  was  not  a  guar- 
antor of  the  safety  of  instrumentalities  and  the  attachments  upon 
its  cars.  If  that  inspection  was  then  suitably  and  properly  made, 
and  this  defect  did  not  appear,  and  did  not  exist  at  that  time,  then 

«  Goodin,  Brown  &  Co.  v.  Skaggs,  8  Mldgette  v.  Branniiig  Mfg  Co  ,  6i 

195  S.  W.  427,  176  Ky.  285.  .  S.  E.  5,  150  N.  C.  333. 

7  Deary  v.  Hecla  Co.,  126  IS'.  W-  846, 
161  Mich.  677.  '■;  . 
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J  charge  you  that  the  defendant  used  ordinary  care.  But  the  mere 
fact  that  it  had  suitable  inspectors,  and  that  its  inspectors  inspected, 
does  not  carry  with  it,  of  necessity,  the  conclusion  that  the  car  was 
properly  inspected.  It  is  for  you  to  say  whether  or  not,  upon  all 
of  this  testimony,  the  presumption  that  this  car  was  defective  at 
the  time  of  the  accident  has  been  removed  by  their  testimony  showr 
ing  the  kind  and  extent  and  time  of  inspection.* 

Under  the  evidence  in  this  case  I  charge  you  that  the  defendant 
cannot  be  held  negligent  because  of  its  failure  to  apply  to  the  hose 
in  question  the  test  of  air  pressure  greatly  in  excess  of  that  to 
which  it  was  ordinarily  subjected  in  the  use  thereof.  There  is  no 
doubt  about  that.  Ordinary  care  requires'  such  care  as  is  ordinarily 
used  by  a  prudent  person  under  the  circumstances;  and  you  have 
the  evidence  in  the  case  of  persons  connected  with  this  company 
and  many  others  as  to  the  amount  of  pressure  which  is  used.  It 
is  very  evident,  also,  that  it  might  not  be  the  exercise  of  proper 
care  to  use  very  much  greater  pressure  in  testing  hose,  because, 
while  it  might  stand  the  greater  pressure  at  the  time,  the  use  of 
such  greater  pressure  might  tend  to  weaken  the  hose  and  render 
it  more  liable  to  burst,  or  might  weaken  it  so  that  it  would,  be 
more  liable  to  receive  other  injuries,  and  more  liable  to  burst  in 
the  future.  In  the  absence  of  evidence  that  it  is  usual  or  custom- 
ary, or  regarded  by  prudent  railroad  men  as  essential,  that  this 
hose  should  be  subjected  in  testing  it  to  a  much  greater  pressure, 
it  would  not  be  the  exercise  of  such  ordinary  care  to  subject  it  to 
such  greater  pressure.*" 

The  court  instructs  the  jury  that,  for  the  discovery  of  defects 
in  the  air  brake  hose  the  defendant  was  not  required  to  adopt  or 
apply  any  extraordinary  inspection  or  tests,  which  are  not  ap- 
proved, practical,  and  customary ;  but  it  fulfilled  its  duty  if  it  adopt- 
ed such  tests  and  inspection  as  are  ordinarily  adopted  and  applied 
and  regarded  as  sufficient  by  prudently  conducted  railway  com- 
panies in  like  circumstances.** 

The  court  instructs  the  jury  that,  even  if  the  defendant  failed  in 
any  manner  to  inspect  or  test  the  air  brake  hose  in  question,  such 
failure  was  not  necessarily  negligence,  and  proof  of  such  failure  is 
not  sufficient  evidence  of  negligence,  unless  you  are  also  satisfied 
by  the  evidence  that  the  adoption  and  application  of  such  tests  and 
inspection  as  are  ordinarily  adopted  and  applied  by  prudently  con- 
ducted  railway  companies  in  like  circumstances   would   disclose 

»  Erie  R    Co   v.  Schomer  (C.  C.  A.  "  Shandrew  v.  Chicago,  St.  P.,  SI. 

Ohio)  171  F.  798,  96  C.  C.  A.  458.  &  O.  Ry.  Co.  (C.  C.  A.  Minn.)  142  F. 

10  Shandrew  v.  Chicago,  St.  P..  M.      320,  73  0.  C.  A.  430. 
&  O.  Ry.  Co.  (C.  C.  A.  Minn.)  142  F. 
320,  73  C.  0.  A.  430. 
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the  defective  condition  thereof  which  caused  the  bursting  of  the 
hose.-^* 

§  3670(2).     California 

You  are  instructed  that  a  merely  visual  or  ocular  inspection  of 
external  conditions  does  not  satisfy  the  measure  of  the  employer's 
obligation  where  the  servant's  safety  depends  upon  the  soundness 
of  the  material  of  which  an  instrumentality  is  composed,  or  upon 
the  firmness  with  which  the  separate  parts  of  such  instrumentality 
are  attached  to  each  other.^* 
§  3670(3).    North  Carolina 

You  are  instructed  that  if  you  find  from  this  testimony  that  the 
pulley  was  defective,  worn,  and  in  the  condition  as  alleged  in  the 
complaint,  if  you  find  that  the  defendant  company  did  not  know 
of  that  defect,  and  could  not  have  known  of  that  defect  by  the  ex- 
ercise of  ordinary  care  and  prudence,  notwithstanding  there  was  a 
defect  about  the  pulley  or  about  the  machinery,  as  alleged  in  the 
complaint,  the  court  charges  you,  if  the  company  did  not  knOw  it, 
and  could  not  have  known  it  by  the  exercise  of  ordinary  care  and 
prudence,  then  the  company  would  not  be  guilty  of  negligence,  and 
it  would  be  your  duty  to  answer  the  first  issue,  "No."  The  court 
charges  you,  however,  gentlemen,  that  the  law  imposes  upon  any 
man  who  runs  machinery  to  have  that  machinery  inspected  at  rea- 
sonable times  to  see  whether  there  are  any  defects  about  the  ma- 
chinery that  would  make  it  dangerous  to  the  employes  in  charge;, 
and  it  is  the  duty  of  a  company  working,  handling  this  machinery, 
to  have  it  inspected  at  reasonable  times  to  see  that  it  is  in  good 
condition.''* 

§  3670(4).     Utah 

You  are  instructed  that  the  duty  of  a  inaster  toward  a  servant  in: 
his  employ  is  to  exercise  reasonable  and  ordinary  care  and  skill 
to  provide  safe  machinery  and  appliances  for  carrying  on  the  busi- 
ness in  which  he  employs  the  servant,  and  in  keeping  such  ma- 
chinery and  appliances  in  safe  condition  for  such  use,  including  the- 
duty  of  making  inspections,  tests,  and  repairs  at  proper  intervals 
while  the  work  progresses.^^ 

You  are  instructed  that  an  employe  is  required  to  observe  and. 
avoid  known  perils,  or  conditions  such  as  would,  upon  ordinarily 
careful  observation,  convince  an  employe  of  ordinary  intelligence 
and  prudence,  of  danger,  even  though  they  may  arise  from  a  de- 

12  Shandrew  v.  Chicago,  St.  P.,  M.  n  Nixon  v.  Buckeye  Cotton  Oil  Co.. 
&  O.  Ry.  Co.  (C.  C.  A.  Minn.)  142  F.       91  S.  E.  410,  174  N.  C.  730. 

320,  73  C.  C.  A.  430.  "  Hunt  v.  P,  J.  Moran,  150  P.  953, 

13  Eonconl  v.  Northwestern  Pac.  R.      46  Utah,  388. 
Co.,  170  P.  635,  35  Gal.  App.  560. 
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feet  in  the  machinery  or  appliance  which  he  is  using;  but  he  is 
not  bound  to  search  for  defects,  or  to  make  a  critical  inspection  of 
the  appliances  which  are  provided  for  his  use.  These  are  1;he  duties 
of  the  employer,  who  is  required  not  only  to  furnish  reasonable, 
safe,  and  suitable  tools  and  machinery,,  but  to  exercise  such  a  rea- 
sonable supervision  over  them  by  such  reasonable,  careful,  and 
skillful  inspection  and  repairs  as  will  keep  the  appliances  which  the 
employe  is  required  to  use  in  such  a  condition  as  not  to  expose  him 
to  extraordinary  danger.** 

§  3671.    Same— Simple  tools 

The  court  instructs  the  jury  that  under  the  law  and  the  evidence 
in  this  case  the  alleged  defective  tool  which  it  is  alleged  defendant 
furnished  to  plaintiff  and  with  which  plaintiff  is  alleged  to  have 
been  working  at  the  time  of  receiving  the  injuries  described  in  his 
petition  was  of  such  a  simple  character  that  there  was  no  duty 
upon  the  defendant  to  inspect  the  same  before  furnishing  it  to  the 
plaintiff,  and  you  would  not  be  justified  in  finding  that  defendant 
was  negligent  in  furnishing  such  tool,  although  you  should  further 
find  that  it  was  in  a  defective  condition  at  the  time  plaintiff  re- 
ceived the  same." 

§  3672.     Necessity  and  sufficiency  of  notice  to  master  of  defects 

i  3672(1)-    Alabama 

The  court  charges  the  jury  that  they  cannot  find  the  issues  in  fa- 
vor of  the  plaintiff,  on  account  of  the  defect  in  the  wires  connected 
with  the  lamp  or  fan  used  in  the  boiler,  if  there  was  such  defect, 
unless  such  defect  arose  from,  or  had  not  been  discovered  by  reason 
of,  the  negligence  of  the  defendant,  or  of  the  person  intrusted  by  the 
defendant  with  the  duty  of  seeing  that  the  said  cord  or  wire  was 
in  proper  condition." 

§  3672(2).     California 

The  jury  are  instructed  that,  to  render  defendants  liable  to  plain- 
tiff in  damages,  it  is  not  necessary  that  they  should  have  had  actual 
knowledge  of  the  unsafeness  of  the  said  machine.  The  proof  is 
sufficiently  made  out  by  plaintiff  when  it  is  shown  that  said  ma- 
chine was  defective  and  unsafe  in  such  respect  that,  if  a  proper  in- 
spection of  it  had  been  made  by  defendant,  such  unsafeness  and  de- 
fectiveness would  have  been  ascertained  in  time  to  prevent  the  in- 
jury. If  the  unsafeness  was  conspicuous,  defendants  will  be  pre- 
sumed to  have  had  knowledge  of  it.** 

i»  Hunt  V.  P.  J.  Moran,  150  P.  953,  is  Williams  v.  Anniston  Electric  & 

46  Utah,  388.  Gas  Co.,  51  So.  385,  164  Ala.  84. 

17  Chicago,  K.  I.  &  P.  Ey.  Co.  v.  i'  Higgins  v.  Williams,  45  P.  1041,. 

LlUard,  161  P.  779,  62  Okl.  63.  114  Cal.  176. 
Inst.to  Jubies— 248 
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§  3672(3).    Delaware 

You  are  instructed  that,  if  you  should  believe  from  the  evidence 
that  the  defendant  exercised  reasonable  care  in  the  inspection  of 
the  car  in  question  and  of  the  brakes  and  other  appliances  thereon, 
and  that  the  same  were  found  in  reasonably  good  working  condition 
when  the  car  was  turned  over  to  the  plaintiff  to  operate  as  a  motor- 
man,  shortly  before  the  accident,  and  that  any  defect  or  disorder 
(if  any)  in  said  appliances  occurred  during  the  operation  of  the  car 
by  the  plaintiff,  and  that  there  was  no  opportunity  to  repair  the 
same  or  discontinue  the  use  of  the  car  before  the  accident,  in  such 
event  the  existence  of  such  defect  or  disorder  would  not  constitute 
negligence  on  the  part  of  the  defendant.^" 

You  are  instructed  that,  if  yoij  should  believe  from  the  evidence 
that  the  defendant  exercised  reasonable  care  in  the  inspection  of 
the  trolley  car  which  the  plaintiff  was  operating  at  the  time  of  the 
accident,  and  that  the  brakes  of  said  car,  or  other  appliances  com- 
plained of,  when  last  inspected  before  the  accident,  were  in  rea- 
sonably good  working  condition,  and  that  any  defect  or  disorder 
(if  any)  in  any  of  said  appliances  was  not  discovered  sufficiently 
long  before  the  accident  to  reasonably  permit  the  repair  thereof  or 
the  discontinuance  of  the  operation  of  such  car,  in  such  event  the 
existence  of  such  defect  or  disorder  would  not  constitute  negligence 
on  the  part  of  the  defendant.*'- 

§  3672(4).    Missouri 

The  court  instructs  the  jury  that  knowledge  by  or  notice  given 
to  the  company's  foreman  who  had  charge  of  the  plaintiff,  iipOn  a 
matter  within  the  scope  of  said  foreman's  authority,  was  such 
knowledge  by  or  notice  to  the  company  itself,  within  the  meaning 
of  these  instructions.** 

§  3672(5).     North   Carolina 

The  only  allegation  of  negligence  in  this  case  is  the  use  of  this 
lathe  machine  with  the  spring  hot  high  enough  to  act  as  an  ob- 
struction or  guard  to  prevent  the  hurling  back  to  and  through  the 
front  of  the  machine  pieces  of  wood  which  might  be  inside.  In  this 
case  I  charge  you  that  plaintiff  has  not  shown  that  the  defendant 
has  been  negligent  in  failing  to  use  a  machine  such  as  was  known, 
approved,  and  in  general  use  in  mills  of  that  kind  at  that  time,,  and 
upon  that  question  and  allegation  you  would  not  be  justified  in 
answering  this  first  issue  in  the  plaintiff's  favor.  The  plaintiff  con- 
tends that  after  the  defendant  installed  this  machine,  in  its  operation 

2«  Spahn  V.  People's  Ry.  Co.,  83  A.  s^Duerst    v.    St.    Louis    Stammn" 

27,  3  Boyce,  302.  Co.,  63  S.  W.  82T,  163  Mo.  607 

21  Spahn  V.  People's  Ry.  Co.,  83  A. 
27,  3  Boyce,  302. 
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it  hurled  missiles  out  of  the  front,  to  the  danger  of  the  man  or  boy 
feeding  it,-  before  the  injury  to  plaintiff,  sufficiently  frequent  and 
for  such  a  length  of  time  for  defendant  to  have  known  of  this,  or 
in  the  exercise  of  ordinary  care  to  have  learned  it,  and  that  in  the 
face  of  this  knowledge  defendant  continued  to  use  it  with  the  nar- 
row spring,  when  they  could  have  corrected  it  by  using  a  wider 
spring,  and  have  thereby  prevented  missiles  or  slivers  or  pieces  of 
wood  from  being  thrown  back  through  the  front  end,  to  the  danger 
of  the  feeder  of  the  machine.  I  charge  you  that,  unless  you  are 
satisfied  by  the  greater  weight  of  the  evidence,  the  burden  being 
upon  the  plaintiff,  that  this  machine  had,  previous  to  the  injury 
to  plaintiff,  thrown  out  missiles  or  pieces  of  wood  with  such  force, 
frequency,  and  for  a  sufficient  "length  of  time  prior  to  this  injury  to 
plaintiff  that  defendant  knew  of  it,  or  in  the  exercise  of  reasonable 
care  and  diligence  could  have  known  of  it,  you  should  answer  the 
first  issue,  "No." «» 

§  3673.     Effect  of  knowledge  by  master  of  defects 

The  court  charges  the  jury  that  mere  knowledge  of  the  defect, 
if  there  was  a  defect,  does  not  constitute  negligence.** 

§  3674.     Right  of  master  to  opportunity  for  repairs 

The  court  charges  the  jury  that,  if  they  are  reasonably  satisfied 
from  the  evidence  that  there  was  no  danger  in  the  electric  lamp  or 
wire  supplying  the  same  until  the  lamp  or  globe  thereof  became 
broken,  the  defendant  would  not  be  negligent,  and  would  not  be 
liable  for  injuries  resulting  from  the  breaking  of  said  lamp  until  it 
had  had  a  reasonable  opportunity  of  remedying  or  repairing  the 
same.*® 

The  court  charges  the  jury  that,  even  if  they  could.be  reasonably 
satisfied  from  the  evidence  that  the  plaintiff's  intestate  came  in  con- 
tact with  the  wire  supplying  the  electric  lamp  which  he  had  in  his 
hand  and  that  the  electric  current  from  such  wire  caused  his  death, 
but  that  he  would  not  have  been  injured  by  said  current  but  for 
the  breaking  of  the  globe,  and  that  the  defendant  had  not  had  an 
opportunity  of  repairing  said  lamp  after  the  same  had  been  broken, 
the  defendant  would  not  be  liable  for  this  accident,  under  the  second 
count  of  the  complaint.*® 

§  3675.     Defective  appliance  furnished  by  coservant  with  sanction 
of  foreman 
The  court  instructs  the  jury  that  although  they  believe  frojn 
the  evidence  that  the  hammer  in  question  was  not  directly  furnished 

2  8Ainsley  v   John  L.  Roper  Lum-  25 'vviiiiams  v.  Anniston  Electric  & 

ber  Co    81  S   E.  4,  Iffi  N.  C.  122.  Gas  Co.,  51  So.  38S.  164  Ala.  84. 

24  Williams  v  Anniston  Electric  &  "28  Williams  v.  Atnlston  Electric  & 

Gas  Co ,  51  So.  385,  164  Ala.  84.  Gas  Co.,  51  So.  385,  164  Ala.  ,84. 
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by  defendant,  but  was  furnished  by  a  cbemploye,  in  violation  of 
the  rules  of  the  company,  yet  if  the  jury  also  find  from  the  evi- 
dence that  the  company's  foreman  under  whom  plaintiff  worked 
was  aware  of  the  fact  that  plaintiff  was  using  same  in  performing 
his  duties,  and  gave  his  consent  or  sanction  to  such  use,  or  in- 
structed plaintiff  to  continue  using  it,  then  the  liability  of  the  de- 
fendant thereafter  was  just  the  same  as  if  it  had  originally  furnished 
plaintiff  with  said  hammer.*' 

§  3676.     Duty  of  master  where  appliances  of  third  person  are  used 

%  3676(1).    California 

The  jury  are  instructed  that  the  duty  of  the  master  to  furnish 
safe  machinery  is  not  affected  by  the  fact  that  he  does  not  own 
the  machinery  furnished.  It  is  sufficient  if  it  is  used  by  such  em- 
ployer. The  duties  which  an  employer  owes  to  his  servants,  and 
which  he  is  required  to  perform,  are  to  furnish  suitable  machinery 
and  appliances  by  which  the  service  is  to  be  performed,  and  to  keep 
them  in  repair  and  order ;  to  exercise  ordinary  care  in  the  selection 
and  retention  of  sufficient  and  competent  servants  to  properly 
conduct  the  business  in  which  the  servant  is  employed ;  and  to  make 
such  provisions  for  the  safety  of  employes  as  will  reasonably  pro- 
tect them  against  the  dangers  incident  to  their  employment.  The 
performance  of  these  duties  cannot  be  shifted  by  an  employer  to 
a  servant,  so  as  to  avoid  responsibility  for  the  injury  caused  to 
another  servant  by  his  omission.** 

I  3676(2).    South  Carolina 

The  jury  are  instructed  that,  where  a  master  allows  an  inde- 
pendent contractor  to  erect  and  use  appliances  on  his  premises  for 
the  'purpose  of  carrying  on  the  work  of  such  independent  contrac- 
tor, and  adopts  and  uses  such  appliances  and  structures,  or  acqui- 
esces in  the  use  of  such  appliances  and  structures  by  his  servants 
while  they  are  engaged  in  his  work,  then  such  master  rnakes  such 
appliances  and-  structures  his  own,  and  is  just  as  responsible  for 
their  safety  while  they  are  being  used  by  his  servants  as  he  would 
be  if  he  had  erected  them  himself.** 

The  jury  are  instructed  that,  where  an  independent  contractor 
erects  certain  appliances  and  structures  on  the  premises  of  another 
for  the  purpose  of  carrying  on  the  work  he  is  engaged  in,  and  a 
master  who  is  also  carrying  on  work  there  adopts  and  uses  such 
appliances,  or  consents  to  and  acquiesces  in  the  use  of  them  by  his 
servants  while  they  are  engaged  in  his  work,  such  master  makes 

2  7Duerst   V.   St.    Louis    Stamping  ^o  Rinake  v.  Victor  Mfg.  Co,  36  S 

Co.,  63  S.  W.  827,  163  Mo.  607.  E.  700,  58  S.  0.  360. 

2  8Hlggins  V.  Williams,  45  P.  1041, 
114  Cal.  176. 
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such  appliances  and  structures  his  own  while  his  servants  are  us- 
ing them,  and  is  just  as  responsible  for  their  being  kept  in  good 
repair  while  being  so  used  as  he  would  be  had  he  erected  them 
himself.*" 

The  jury  are  instructed  that  where  an  independent  contractor 
erects  structures  and  appliances  on  the  premises,  of  another  for  the 
purpose  of  enabling  him  to  carry  on  his  work,  and  joins  such  ap- 
pliances and  structures  to  those  of  a  master,  who  is  also  engaged 
in  carrying  on  work  there,  and  such  appliances  and  structures  are 
used  in  common  by  this  independent  contractor  and  by  this  mas- 
ter and  his  servants,  such  master,  while  the  appliances  and  struc- 
tures which  were  built  by  the  contractor  are  being  used  by  him 
and  his  servants  in  his  work,  becomes  responsible  for  their  safety 
and  good  repair ;  and  if  he  negligently  fails  to  keep  them  in  a  rea- 
sonably safe  condition,  and  by  reason  of  this  a  servant  of  his,  while 
in  the  performance  of  his  work,  is  injured,  such  master  is  responsi- 
ble for  such  injurie?.'^ 

The  jury  are  instructed  that,  where  a  master  adopts  and  uses 
the  structures  and  appliances  which  have  been  built  for  the  use  of 
another,  or  where,  he  consents  that  his  servants,  while  in  the  per- 
formance of  his  work,  shall  use  them,  then  he  makes  himself  re- 
sponsible for  such  appliances  being  kept  in  a  reasonably  safe  con- 
dition ;  and  if  he  negligently  fails  to  do  so,  and  one  of  his  servants, 
while  engaged  in  the  master's  work,  is  on  this  account  injured,  such 
master  is  responsible  for  such  injuries.** 

The  jury  are  instructed  that,  where  an  independent  contractor 
erects  appliances  and  structures  on  the  premises  of  another  for  the 
purpose  of  enabling  him  to  carry  on  his  work,  and,  after  his  con- 
tract is  over,  goes  away  and  leaves  such  appliances  and  structures 
on  such  premises,  and  one  who  is  to  carry  on  work  there,  as  a  mas- 
ter, adopts  them  as  his  own,  or  permits  and  consents  and  acquiesces 
in  the  use;  of  such  appliances  and  structures  by  his  servants  while 
they  are  engaged  in  his  work,  he  thereby  makes  them  his  own,  and 
is  just  as  responsible  for  their  being  kept  in  a  reasonably  safe 
condition  as  he  would  be  if  he  had  erected  them  himself.** 

The  jury  are  instructed  that  if,  after  an  independent  contractor 
has  quit  his  job,  and  left  the  premises  where  he  had  been  at  work, 
a  master  adopts  and  uses  the  appliances  and  structures  which  this 
independent  contractor  had  erected,  or  permits  and  acquiesces  in 
the  use  of  them  by  his  servants  while  they  are  in  the  performance 
of  his  work,  then  such  appliances  and  structures,  to  all  intents  and 

»o  Rinake  v.  Victor  Mfg.  Co.,  36  S.  32  Rinake  v.  Victor  Mfg.  Co.,  36  S. 

E.  700,  58  S.  C.  360.  B.  700,  58  S.  C.  360. 

31  Rinake  v.  Victor  Mfg.  Co.,  36  S.  =»  Rinake  v.  Victor  Mfg.  Co.,  36  S. 

E.  700,  58  S.  0.  360.  E.  700,  58  S.  C.  360. 
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purposes,  become  the  appliances  and  structures  of  the  master ;  and 
if,  after  this,  he  negligently  fails  to  keep  and  maintain  them  in  a 
reasonably  safe  condition,  and  by  reason  of  such  failure  one  of  his 
servants,  while  in  the  performance  of  his  duties,  is  injured,  such 
master  is  responsible  for  such  injuries.^' 

§  3677.     Right  of  master  to  rely  on  guaranty  of  third  person 

You  are  instructed  that,  where  a  breach  of  the  duty  of  defend- 
ant to  furnish  a  reasonably  safe  and  suitable  oil  for  the  use  of  its 
servants  in  lubricating  the  cars  down  in  the  mine  has  occurred,  pro- 
tection or  excuse  cannot  be  had  by  showing  only  a  contract  or 
guaranty  respecting  the  matter  by  some  third  person.  A  reliance 
upon  such  contract  or  guaranty  does  not  necessarily  show  the  ex- 
ercise of  the  degree  of  care  required ;  but  it  is  for  you  to  say  wheth- 
er, under  the  facts  and  circumstances  and  considering  the  nature 
of  the  substance  being  furnished  and  the  dalnger  incident  to  its 
use,  if  unsafe,  other  and  further  inspection  should  have  been  made 
before  sending  the  oil  down  into  the  mine.*" 

§  3678.     Discretion  of  master  in  determinine  character  and  kind  of 
appliances  to  be  used 

The  court  instructs  the  jury  that  it  is  a  rule  of  law  that  railway 
companies  have  and  must  exercise  much  judgment  and  discretion 
in  determining  the  kind  and  character  of  the  appliances  which  they 
adopt,  and  there  is  a  large  field  where  their  decision  of  doubtful 
questions  in  the  affirmative  or  negative  cannot  be  held  to  disclose 
any  want  of  ordinary  care ;  therefore,  the  defendant  cannot  be  held 
liable  in  this  case  merely  because  of  the  fact  that  the  hose  which 
burst  was  a  spliced  hose.** 

§  3679.     Duty  witl}  respect  to  furnishing  best  or  most  improved 

appliances 
§  3679(1).    Delaware 

You  are  instructed  that  such  tools  and  appliances  need  not  be 
the  latest,  the  most  improved,  nor  the  best ;  but  they  should  be  rea- 
sonably safe  and  adapted  to  the  nature  of  the  work  to  be  done.*'''     ' 

§  3679(2).     North  Carolina 

You  are  instructed  that  the  only  evidence  of  negligence  in  this 
case,  if  any,  to  be  considered  by  the  jury  upon  the  first  issue  is  tHe 
failure  of  defendant  to  have  a  spring  of  additional  width  or  height, 
and,  unless  you  find  by  the  greater  weight  of  the  evidence  that  such 

34  Rinake  v.  Victor  Mfg.  Co.,  36  S.  so  Shandrew  v.  Chicago,  St    P    M 

B.  700,  58  S.  C.  360.  &  O.  Ry,,  Co.  (C.  C.  A.   Miun.)  142  f' 
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spring  would  have  prevented  the  injury,  and  that  the  defendant,  in 
the  exercise  of  ordinary  care  ought  to  have  provided  the  same,  you 
are  instructed  to  answer  the  first  issue,  "No."  It  was  not  the  duty 
of  the  defendant  to  furnish  the  best  or  most  improved  machine  that 
could  have  been  gotten  or  devised,  but  only  such  as  was  in  general 
and  approved  use  at  the  time,  and  the  failure  of  defendant  to  have 
any,  particular  appliances  or  devices  on  this  machine  is  not  action- 
able negligence.  The  basis  of  defendant's  negligence  in  this  case, 
if  any,  depends  upon  whether  it  exercised  that  degree  of  care  which 
a  reasonably  prudent  man  would  have  exercised  in  the  same  sit- 
uation.** 
§  3679(3).    Virginia 

The  court  instructs  the  jury  that  it  is  the  duty  of  the  railroad 
company  to  exercise  reasonable  care  for  the  safety  of  its  employes, 
but  it  is  not  bound  to  provide  the  latest  inventions  or  the  most 
newly  discovered  appliances.  It  is  not  bound  to  use  more  than 
ordinary  care,  no  matter  how  hazardous  the  business  may  be  in 
which  the  employe  is  engaged.^® 

§  3680.     Appliances  in  ordinary  use 

The  court  instructs  the  jury  that  an  employer  who  uses  apparatus 
which  is  in  common  and  ordinary  use  in  the  line  of  business  in 
which  he  is  engaged  cannot  be  held  liable  for  an  accident  which 
might  have  been  preverited  by  the  use  of  different  apparatus.** 

§  3681.     Liability  to  servant  whose  duty  it  is  to  inspect  or  repair- 
alleged  defective  appliance 
§  3681(1).     Minnesota 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  plaintiff  and  fellow  workers  on  the  car  in  question  were  in 
the  defendant's  employ  as  car  repairers  with  the  duty  to  repair 
defective  cars  upon  the  repair  tracks  and  that  it  was  part  of  the 
duty  of  plaintiff  and  his  three  associates  to  repair  said  car  by  fitting 
a  door  on  said  car  from  a  supply  of  secondhand  doors  kept  near 
by,  that  if  the  car  door  selected  was  not  in  proper  condition  to  be 
used  in  said  car  it  was  the  duty  of  plaintiff  and  his  associates  to 
repair  the  same  and  make  it  fit  for  use,  and  if  you  further  find  that 
said  door  fell  while  being  placed  in  said  car,  because  of  a  defective 
hanger  thereon,  you  are  instructed  that  defendant  is  not  liable." 

§  3681(2).    IVIissouri 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence in  this  case  that  it  was  the  plaintiff's  duty  as  a  blacksmith 

3  8Ainslevv  John  L.  Roper  Lumber  *»  Haines  v.  Coastwise  Steamshij 
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in  the  employ  of  the  defendant  to  repair  and  keep  in  order  tools 
used  by  him  in  work  performed  by  him,  and  if  you  further  believe 
from  the  evidence  that  the  tool  used  by  plaintiff  at  the  time  of  his 
accident  was  defective,  and  was  allowed  to  become  so  by  pla,intiff, 
or  if  you  find  that  plaintiff  negligently  and  carelessly  failed  to  re- 
pair and  trim  said  tool,  if  you  find  that  it  could  have  been  repaired 
and  trimmed,  then  the  plaintiff  is  not  entitled  to  recover,  and  your 
verdict  must  be  for  the  defendant.** 
§  3681(3).     North  Carolina 

You  are  instructed  that,  if 'you  find  from  this  testimony  that  this 
plaintiff  had  control  of  that  machine  room,  that  he  was  there  in 
absolute  control  of  all  that  machinery,  and  find  that  being  so,  that 
it  was  his  duty  to  report  any  defect  to  the  superintendent,  then  the 
court  charges  you,  if  there  was  a  defect,  that  it  was  his  duty  to 
do  so,  and  if  he  did  not,  he  could  not  recover.** 
§  3681(4).    Virginia 

The  court  instructs  the  jury  that,  where  by  the  terms  of  the  em- 
ployment a  brakesman  is  charged  with  the  duty  of  inspecting  the 
appliances  which  he  is  using,  he  cannot  recover  for  injury  sustained 
because  of  defects  in  such  machinery  or  appliances  if  he  neglects 
his,  duty  in  that  regard,  and  if  the  defects  are  such  as  are  discover- 
able by  proper  inspection.** 

The  court  instructs  the  jury  that,  under  the  rules  of  the 

Railway  Company  in  evidence  before  it,  it  was  the  duty  of  the 
plaintiff  to  make  such  reasonable  inspection  of  the  brakes  as  would 
discover  open  and  obvious  defects,  and  report  the  same  to  the  con- 
ductor, and,  if  plaintiff  failed  to  do  so,  he  cannot  recover  for  an 
injury  resulting  from  such  defect  in  the  brake.*® 

§  3682.     Duty  to  improve  machine  furnished  to  servant 

You  are  instructed  that  whatever  the  jury  may  believe  from 
the  testimony  of  the  plaintiff's  witnesses  that  the  condition  of  the 
leather  or  drum  setting  machine  was  on  the  day  that  the  plaintiff's 
intestate  went  to  work  for  the  defendant,  the  defendant  owed  the 
plaintiff  no  duty  to  change  or  to  improve  that  condition  of  the  ma- 
chine, the  plaintiff's  intestate  took  the  machine  as  it  was  at  that 
time,  whether  good,  bad,  or  indifferent,  and  the  only  "duty  which 
the  defendant  owed  to  the  plaintiff's  intestate  was  to  warn  him  of 
any  dangers  in  connection  with  the  use  of  that  machine  which 
were  not  obvious.** 

*2  Modlagl  V;  Kaysing  Iron  &  Foun-  <=  Southern  Ry.  Co.  t.  Childrev,  74 
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You  are  instructed  that,  when  the  defendant  hired  the  plaintiff's 
intestate  to  work  on  the  leather  or  drum  setting  machine,  it  was 
under  no  obligation  to  make  the  machine  a  better  one  or  to  change 
it  in  any  other  way.  The  plaintiff's  intestate  took  it  as  it  was.  It 
was  only  in  case  there  was  some  risk  in  connection  with  the  use 
of  the  machine  which  was  not  obvious  that  any  duty  was  thrown 
on  the  defendant,  and  the  duty  thrown  upon  him  in  such  a  case 
was  to  give  a  warning.*' 

§  3683.     Method  of  tempering  tools 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  in 

this  case  that  on  the day  of ,  the  defendant  was  doing 

certain  construction  work  in  ,  and  that  at  said  time  and 

place  the  plaintiff  was  in  the  employ  of  defendant,  but  was  not 
defendant's  foreman,  and  was  not  intrusted  by  defendant  with  the 
duty  of  tempering  or  sharpening  tools;  and  if  the  jury  further 
find  from  the  evidence  that  on  said  day  in  the  course  of  the  dis- 
charge of  his  duties  as  the  servant  of  defendant  it  became  neces- 
sary for  plaintiff  to  remove  a  certain  bushing  from  a  valve,  and 
that,  in  order  to  properly  do  said  work,  it  was  necessary  for  him 
to  use  a  hammer  a^nd  chisel ;  and  if  the  jury  further  find  from  the 
evidence  that  when  plaintiff  attempted  to  use  said  chisel,  as  he 
was  holding  the  same  in  his  left  hand  with  the  sharp  end  of  the 
chisel  on  said  bushing,  he  struck  the  same  with  the  hammer 
which  he  held  in  one  hand,  said  chisel  broke,  and  that  a  piece  of 
said  chisel  was  thereby  caused  to  fly  into  plaintiff's  right  eye  and 
to  injure  the  same  so  as  to  destroy  the  sight  of  said  eye;  and  if 
the  jury  further  find  from  the  evidence  that  said  chisel  had  been 
tempered  by  one ,  and  that  said at  the  time  he  tem- 
pered said  chisel -was  a  foreman  employed  by  defendant  and  was 
intrusted  by  the  defendant  with  the  duty  of  tempering  and  sharp-, 
ening  such  tools  as  were  furnished  by  defendant  for  plaintiff's  use 
in  discharging  his  duty  as  defendant's  servant,  'and  that  in  tem- 
pering said  chisel  said used  what  is  known  as  common  coal 

instead  of  using  blacksmith's  coal  in  making  the  fire  in  which  to 
heat  said  chisel  while  tempering  said  chisel;  and  if  the  jury  fur- 
ther find  from  the  evidence  that  the  use  of  blacksmith's  coal  was 
necessary  for  said  purpose,  in  order  to  properly  temper  said  chisel, 
so  as  to  make  it  reasonably  safe  and  suitable  for  the  purpose  for 
which  it  was  intended,  and  that  the  use  of  common  coal,  instead 
of  blacksmith's  coal,  for  said  purpose,  caused  said  chisel  to  be  brit- 
tle so  that  it  would  be  likely  to  break  off  when  it  was  struck  with 
a  hammer  when  being  used  in  the  ordinary .  manner ;    and  if  the 

"  Shea  V.  American  Hide  &  Leather  Co.,  109  N.  E.  158,  221  Mass.  282. 
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jury  further  find  from  the  evidence  that  said  chisel  at  the  time  it 
was  furnished  by  defendant  to  plaintiff,  for  his  use  (if  you  find 
from  the  evidence  that  it  was  so  furnished  by  defendant),  was,  by 
reason  of  common  coal  instead  of  blacksmith's  coal  having  been 
used  in  tempering  said  chisel,  not  reasonably  safe  for  the  use.  for 
which  it  was  intende.d  and  to  which  plaintiff  was  applying  it ;  and 
if  you  further  find  from  the  evidence  that  the  defendant  knew,  or 
by  the  exercise  of  ordinary  care  would  have  known,  of  the  said 
condition  of  said  chisel  before  furmshing  it  to  plaintiff,  and  that 
defendant  was  guilty  of  negligence  in  using  common  coal  instead 
of  blacksmith's  coal  in  the  tempering  of  said  chisel,  and  that  de- 
fendant was  guilty  of  negligence  in  furnishing  said  chisel,  so  tem- 
pered, to  plaintiff  for  said  work;  and  if  the  jury  further  find  from 
the  evidence  that  as  a  direct  result  of  the  negligence  of  defendant, 
as  aforesaid  (if  you  find  it  was  so  negligent),  said  chisel  was 
caused  to  break  and  injure  the  plaintiff;  and  if  the  jury  further 
find  from  the  evidence  that  at  the  time  of  and  prior  to  his  injury 
plaintiff  was  exercising  ordinary  care  for  his  own  safety — then 
the  plaintiff  is  entitled  to  recover.** 

§  3684.     Particular  defective  appliances 
§  3684(1).    Mississippi 

The  court  charges,  for  plaintiff,  that  if  the  shoe  was  defectively 
and  insecurely  fastened  upon  the  leg  of  the  log  loader,  and  plain- 
tiff in  the  discharge  of  his  duty  was  compelled  to  step  on  it,  and 
in  so  doing  he  acted  with  as  much  care  as  any  ordiijarily  prudent 
man  would  have  acted,  and  the  said  fastening  of  the  shoe  caused 
it  to  turn  up  or  down  or  sideways,  or  to  tilt,  and  this  caused  plain- 
tiff to  fall  and  lose  his  leg,  then  he  is  entitled  to  recover,  regardless 
of  every  other  fact  in  the  case,  unless  they  believe  that  he  knew 
of  the  danger,  or  could  by  the  exercise  of  ordinary  care  have 
known  it.*" 

§  3684(2).     IVIissourl 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  plaintiff  was  employed  by  defendant  to  care  for  the  horses 
in  its  charge  and  possession,  and  was  ordered  by  defendant's 
foreman  to  transfer  certain  horses  in  its  barn  from  one  pen  to  an- 
other therein  through  an  alley  alongside  of  said  pens,  and  that  the 
floor  of  said  alley  was  in  a  dilapidated  and  defective  condition  and 
the  surface  thereof  so  uneven  that  the  gate  to  said  pen ,  into  which 
said  horses  were  to  be  driven  could  not  be  opened  fully,  but,  when 
opened  so  far  as  said  floor  would  allow,  projected  into  said  alley 

4  8  sterling   v.    Parlter-Washington  "  w.  C.  Wood  Lumber  Co  v  Dav- 
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SO  that  the  horses  in  passing  from  one  pen  to  the  other  would 
likely  run  behind  and  against  said  gate,  and  that,  by  reason  there- 
of, said  floor  and  gate  were  not  reasonably  safe  and  sufficient; 
that  said  conditions  were  known  to  defendant,  or  had  existed  for 
such  length  of  time  that  defendant,  by  the  exercise  of  reasonable 
care,  would  have  known  of  and  could  have  repaired  the  same,  and 
that  on  account  of  the  said  condition  of  the  said  gate  and  alley 
the  said  horses  in  passing  through  said  alley  ran  behind  or  against 
said  gate  and  threw  the  same  upon  and  against  plaintiff  wiiile  in 
the  performance  of  his  said  duty,  and  he  was  injured  thereby, 
without  negligence  on  his  part  directly  contributing  thereto,  then 
your  findings  shall  be  for  the  plaintifif.^' 

§  3684(2).    North  Carolina 

The  jury  are  instructed  that,  if  the  jury  should  find  by  the 
greater  weight  of  the  evidence  that  lug  hooks  were,  at  the  time  of 
the  injury  used  by  railroads,  doing  like  work,  such  as  moving 
heavy  timbers,  then  it  was  the  duty  of  the  defendant  to  furnish  the 
foreman  with  lug  hooks ;  and  should  you  further  find,  by  the 
greater  weight  of  the  evidence,  that  the  tinlber  which  the  plain- 
tiff was  handling  was  such  timber,  because  of  weight,  length, 
ground,  and  surroundings,  such  as  would  lead  a  inan  of  ordinary 
prudence  to  see  it  was  safer  to  vise  lug  hooks  than  to  use  his  hands, 
then  failure  of  defendant  to  provide  and  have  them  for  use  would 
be  negligence,  and  should  the  jury  find  that  this  negligent  act  was 
the  proximate  cause  of  the  injury,  they  should  answer  the  first  is- 
sue "Yes."«i 

§  3685.     Scaffolds 
§  3685(1).     Missouri 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant  to 
exercise  ordinary  and  reasonable  care  to  provide  a  reasonably 
safe  place  for  the  plaintiflf  to  do  the  work  which  he  was  engaged 
to  perform.  And  if  you  find  that  plaintiff  was  employed  by  the 
defendant,  and  directed  to  go  on  top  of  the  elevator  in  question, 
and  do  the  work  he  was  engaged  in  at  the  time  of  his  injury,  then 
it  was  the  duty  of  the  defendant  to  have  exercised  ordinary  and 
reasonable  care  proportionate  to  the  danger  in  providing  for  him 
a  reasonably  safe  staging  or  platform  on  which  to  do  the  work; 
and  if  you  find  that  it  failed  in  this  by  omitting  to  have  the  boards 
or  planks  composing  the  staging  or  runway  nailed  or  otherwise 
properly  secured,  and  that  in  consequence  thereof  plaintiff,  with- 
out fault  on  his  part,  and  in  the  exercise  of  ordinary  care,  was  in- 

5  0  Buckner  v.  Stockyards  Horse  &  5 1  Rushing  v.   Seaboard  Air    Line 
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jured,  then  he  is  entitled  to  recover  in  this  action;   and  you  will 
so  find.«« 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant 
to  use  ordinary  care  to  furnish  for  the  use  of  plaintiff  and  his  fel- 
low workmen  a  scaffolding  that  was  reasonably  safe  for  the  pur- 
pose for  which  it  was  intended  and  used ;  and  if  you  find  that 
the  defendant  negligently  failed  to  perform  this  duty,  and  fur- 
nished a  scaffolding  that  was  unsafe,  that  defendant's  foreman  in 
charge  of  the  men  and  the  work  knew  of  the  unsafe  condition  of 
said  scaffolding,  and  that  with  such  knowledge  upon  the  part  of 
the  said  foreman  the  said  foreman  further  negligently  failed  to 
either  remedy  the  defect  or  warn  the  plaintiff  of  the  danger  of 
going  upon  said  scaffolding,  and  that  the  plaintiff,  while  in  thp 
exercise  of  ordinary  care,  and  without  negligence  upon  his  part, 
and  without  knowledge  of  the  unsafe  condition  of  the  scaffolding,, 
went  upon  said  scaffolding  in  the  performance  of  the  duty  as- 
signed him,  and  by  reason  of  the  defect  therein  was  thrown  to  the- 
ground  and  injured,  then  the  plaintiff  is  entitled  to  recover.^* 

The  jury  are  instructed  that,  if  you  find  that  the  staging  or  run- 
way on  which  plaintiff  was  injured  was  constructed  before  he  was 
sent  up  there  to  work,  then  it  is  immaterial  as  to  who  or  which 
one  of  defendant's  employes  constructed  it,  as  it  would  then  be 
the  duty  of  the  defendant  in  such  case  to  have  exercised  reasonable- 
care  to  have  prepared  there  a  staging  or  runway  that  was  reason- 
ably safe  for  plaintiff  to  work  upon.®* 

§  3685(2).    Oregon 

You  are  instructed  that,  if  the  defendant  in  this  case  furnished 
the  plaintiff  in  this  case  a  scaffolding  to  do  his  work  which  met: 
the  requirements  of  this  law,  as  I  have  just  read  it  to  you,  then  in 
that  respect  it  performed  its  duty  towards  him,  and  there  is  nO' 
negligence  in  the  case,  and  your  verdict  must  be  for  the  defend- 
ant. If  it  furnished  this  place  for  him,  but  the  plaintiff,  without 
the  knowledge  of  the  defendant,  selected  instead  this  temporary 
scaffolding  for  his  own  purpose,  when  this  other  permanent' scaf- 
folding was  furnished  by  the  defendant  as  the  one  which  the  plain- 
tiff was  to  use  in  performing  his  duties  as  an  oiler,  and  as  I  have 
just  said,  this  other  temporary  staging  was  used  without  the 
knowledge  of  those  in  charge  of  the  work  of  the  defendant,  them 
the  plaintiff  cannot  recover  in  this  case;  but,  if  this  temporarv 
staging  was  used  by  the  oiler  with  the  knowledge  of  the  defend- 

82  Doyle  V.  Missouri,  K.  &  T.  Trust  b4  Doyle  v.  Missouri,  K  &  T   Trust 
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ant  company,  and  it  was  done  habitually  to  such  an  extent  that 
the  defendant  company  knew  that  their  oilers  were  using  it  habit- 
ually and  permitted  them  to  use  it,  then  it  was  the  company's  duty 
to  put  it  in  th^condition  which  this  law  passed  for  the  safety  of 
employes  required  it  to  be  in — that  it  should  be  so  constructed  as 
to  bear  four  times  the  maximum  weight  to  be  sustained  by  it.  If 
the  defendant  company  failed  to  perform  this  duty  which  is  by  the 
statute  enjoined  upon  it  to  perform,  it  was  negligent  without  any 
other  question  in  the  case.  This  law  was  passed  for  the  protection 
of  employes  and  the*  public,  and  its  requirements,  must  be  met,  and 
failure  to  do  what  the  statute  says  must  be  done  constitute  negli- 
gence in  and  of  itself.®^ 

S  3685(3).    Washington 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
plaintiff  was  employed  by  the  defendant  as  a  carpenter  to  assist 

in  the  shingling  of  a  hotel  of  the  defendant  at  or  near ,  and 

if  you  find  that  it  was  reasonably  necessary,  in  order  to  perform 
the  said  work  of  shingling  the  said  hotel  building,  to  have  a  scaf- 
folding constructed  along  the  said  building  for  the  use  of  the  plain- 
tiflF  and  other  employes  of  the  defendant  in  doing  said  work,  and 
that  the  defendant  did  furnish  a  scaffolding  for  the  said  purpose, 
and  that  the  materials  which  were  used  in  the  construction  of  the 
same  were  determined  by  the  defendant,  and  that  the  method  or 
•  form  of  construction  of  the  said  scaffolding  was  determined  by  the 
defendant,  and  the  scaffolding  was  erected  in  conformity  there- 
with, and  that  the  work  of  erecting  the  said  scaffolding  was  under 
the  immediate  supervision  and  control  of  the  defendant's  foreman, 
and  that  the  defendant's  foreman  directed  the  work  of  construct- 
ing the  said  scaffolding,  and  if  you  further  find  from  the  evidence 
that  the  defendant  failed  to  exercise  reasonable  care  in  furnishing 
a  safe  and  sufficient  scaffold  for  the  use  of  the  plaintiff  and  other 
employes  of  the  defendant  in  the  shingling  of  the  said  hotel  build- 
ings, or  that  the  defendant  furnished  a  scaffold  for  the  use  of  the 
said  plaintiff  and  other  employes  of  the  defendant  in-  doing  the 
said  work  that  was  different  from  the  or.dinary  and  usual  scaffold 
constructed  and  used  for  the  purpose,  and  was  constructed  in  an 
unusual  manner,  and  that  the  same  was  not  reasonably  safe  for 
the  use  of  the  plaintiff  and  other  employes  of  the  defendant  in 
doing  the  said  work  of  shingling  the  said  hotel  building,  and  that 
by  reason  thereof  plaintiff,  while  in  the  exercise  of  ordinary  care, 
and  while  acting  as  an  ordinarily  prudent  person,  and  without 
fault  or  negligence  on  his  part,  and  without  knowledge  on  his  part 

BB  Dickerson  v.  Eastern  &  Western   Lumber  Co.,  155  P.  175,  79  Or.  281. 
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that  the  said  scaffold  was  unsafe,  was  injured  while  engaged  at  the 
said  work  of  shingling  the.  said  hotel  building  for  the  defendant, 
then  your  verdict  should  be  for  the  plaintiff.®® 

§  3686.     Ladders  * 

§  3686(1).    Kentucky 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant,  or 
its  servants  having  the  matter  in  charge,  to  use  ordinary  care  to 
provide  plaintiff  with  a  ladder  reasonably  safe  for  use  in  the  work 
of  installing  and  taking  out  telephones  in  its '  service ;  and  if  the 
jury  believe  from  the  evidence  that  defendant,  or  its  servants  hav- 
ing the  matter  in  charge,  negligently  provided  plaintiff  with  a  lad- 
der which  was  defective  and  not  reasonably  safe  for  use  in  such 
work,  and  that  the  ladder,  while  being  used  by  plaintiff,  by  reason 
of  its  defective  condition,  if  such  was  its  condition,  broke  or  came 
apart  and"  thereby  caused  plaintiff  to  fall  to  the  ground  and  break 
his  leg,  they  should  find  for  the  plaintiff  the  damages  he  sustained 
thereby,  unless  they  believe  from  the  evidence  thai:  at  the  time  of 
receiving  his  injuries  plaintiff  knew  of  the  defective  condition  of 
the  ladder,  and  that  it  was  not  reasonably  safe  for  use,  if  such 
was  its  condition,  or  its  defective  and  unsafe  conditiQii  was  go 
patent  or  obvious  as  to  be  seen  by  or  known  to  a  person  of  his 
experience  and  understanding  in  time  to  have  prevented  his  in- 
juries, in  which  latter  event  they  should  fipd  for  the  defendant." 

§  3686(2).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
,  the  vice  president  of  defendant,  fastened  the  ladders  to- 
gether on  the  day  of  the  injury  just  as  he  had  fastened  them  for 
the  same  purpose  for  three  seasons,  and  that  he  believed  at  the 
time  he  so  fastened  them  on  the  day  of  the  injury  that  he  was 
fastening  them  in  a  safe  and  proper  manner,  and  that  they  would 
hold  together,  and  further  believe  from  the  evidence  that  a  reason- 
ably prudent  person,  under  the  same  circumstances,  would  have 
fastened  the  ladders  together  for  said  purpose  as  said fast- 
ened them,  then,  and  in  that  event,  you  will  find  for  the  defend- 
ant.^ 

§  3687.     Defective  rope 

You  are  instructed  that  the  defendant  was  not  bound  to  supply 
D.  and  his  fellow  workmen  with  appliances  which  were  absolutely 
safe  under  any  strain  they  might  see  fit  to  subject  them  to,  but 

68Morran  v.  Chicago,  M.  &  P.  S.  ss  Planters'  Gin  Co.  v.  Wasllin-'tori 
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only  such  as  were  safe  when  used  in  a  reasonable,' careful,  and 
prudent  manner,  and  subject  to  such  strain  as  they  might  reason- 
ably be.  expected  to  be  subjected  to  in  doing  the  work  for  which 
they  were  supplied  in  such  reasonably  careful  and  prudent  man- 
ner ;  and  if  you  find  from  the  evidence  that  the  anchor  rope  which 
broke,  causing  D.'s  death,  was  strong  enough  to  resist  such  strain 
which  might  be  put  upon  it  in  the  work  for  which  it  was  supplied, 
when  used  in  a  reasonably  careful  and  prudent  manner,  and  that 
at  the  tinie  it  broke,  by  reason  of  the  number  of  nien  called  in  to 
assist  in  the  work  by  L.,  D.,  or  his  fellow  workmen,  all  of  whom 
were  hauling  upon  the  fall  line  of  the  tackle  which  said  anchor 
rope  was  supporting,  said  rope  was  being  subjected  to  an  extraor- 
dinary and  abnormal  strain,  and  such  as  could  not  have  been, 
in  the  exercise  of  ordinary  care  and  prudence,  anticipated  by  the 
defendant  that  the  said  rope  would  be  subjected  to,  then  your 
verdict  must  find  the  defendant  not  guilty.®® 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  anchor  rope  which  broke,  causing  D.'s  death,  was  of 
sufficient  strength  to  bear  the  strain  put  upon  it  in  the  perform- 
ance' of  the  work  of  loading  bridge  piles  by  the  force  of  men  pro- 
vided by  the  defendant  for  doing  said  work,  and  that  said  force  of 
men  was  sufficient,  under  ordinary  conditions,  to  do  said  work, 
and  that  during  the  performance  of  said  work,  and  just  before  the 
said  rope  broke,  such  men,  finding  that  by  reason  of  a  pile  becom- 
ing fixed  on  the  skids,  or  meeting  either  some  obstacle  during  the 
process  of  hauling  it  up  on  the  skids  onto  the  car  they  were  unable 
to  raise  said  pile,  called  in  a  number  of  bystanders  to  assist  them 
in  raising  said  pile,  and  that,  by  reason  of  said  additional  force  of 
bystanders-  hauling  on  the  tackle  supported  by  said  anchor  rope, 
a  great  and  excessive  strain  was  put  on  said  rope,  causing  it  to  give 
way,  and  leading  to  the  accident  resulting  in  D.'s  death,  then  you 
are  instructed  that  the  defendant  would  not  be  liable  foi*  an  acci- 
dent resulting  from  such  men  so  calling  in  an  additional  force  of 
bystanders,  and  throtigh  their  assistance  placing  an  excessive  and 
abnormal  strain  on  said  rope,  and  your  verdict  herein  must  find 
the  defendant  not  guilty.®" 

§  3688.     Protective  appliances 

You  are  instructed  that,  when  you  come  to  consider  this  case, 
your  first  inquiry  will  be  whether  this  was  a  dangerous  employ- 
ment, one  involving  danger  to  the  servant  engaged  in  it.  Then 
your  next  inquiry  will  be  whether  the  providing  of  regulation 
gloves  and  mask  is  a  practical  provision  in  the  employment  in 

59  Hunt  V   Kile  (C.  C.' A.  111.)  98  F.  "o  Hunt  v.  Kile  (C.  C.  A.  111.)  98  F. 
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which  the  plaintiff  was  engaged.  Whether  it  is  practical  to  use 
them,  and  whether  the  use  of  them  will  of  will  not  impair  the 
efficiency  of  the  servant.  And  a  further  question,  of  course,  for 
you  to  determine  would  be  whether  if  he  had  been  provided  with 
these  appliances  that  would  have  protected  him  against  the  injury 
which  he  received.*^ 

§  3689.     Appliances  to  prevent  inhalation  of  poisonous  substances 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 

that  the  defendant,  the ■ —  Railroad  Company,  is  and  has  been 

since  the  autumn  of a  corporation  duly  incorporated  under 

the  laws  of ;   and  further  find  that  during  said  period  the 

•defendant  was  a  common  carrier  by  railroad,  engaged  in  carrying 

passengers  and  freight  from  the  state  of into  the  state  of 

;   and  further  find  that  during  the  period  of  several  months 

prior  to  the day  of ,  the  plaintiff, ,  while  in  de- 
fendant's employ,  and  under  the, direction  of  the  defendant,  its  offi- 
cers and  agents,  had  been  operating  and  using  a  painting  machine, 
commonly  called  a  "gun,"  as  is  described  by  the  witnesses,  and  op- 
erated by  the  use  of  air  pressure,  for  the  purpose  of  repainting  en- 
gines of  said  defendant  company ;  and  further  find  that  said  paint- 
ing machine,  while  so  used  by  the  plaintiff,  was  dangerous,  because 
it  threw  off,  scattered,  and  disseminated  into  the  air  material  in  the 
form  of  spray,  if  the  jury  so  find,  which  was  poisonous  or  dele- 
terious or  harmful  to  the  person  operating  said  gun,  if  the  jury 
so  find,  and  that  the  said  plaintiff  was  obliged,  in  the  operation  of 
said  machine,  to  breathe  said  harmful  or  deleterious  material; 
and  further  find  that  there  was  in  existence  and  known  to  the  de- 
fendant an  aspirator,  or  nose  guard,  or  other  appliance,  .which  was 
then  and  there  readily  obtainable  by  the  defendant,  by  which  to 
successfully  lessen  or  avoid  the  danger  to  the  plaintiff  of  the  dele- 
terious or  harmful  spray  thrown  out  and  disseminated  into  the 
air  by  said  gun,  and  that  the  plaintiff  did  not  know  that  the  in- 
halation or  breathing  of  said  material  was  harmful  or  injurious, 
and  did  not  know  while  using  said  gun  that  there  was  an  appliance 
to  be  used  to  protect  him  from  the  danger  in  using  said  gun ;  and 
further  find  that  the  defendant  railroad  company,  or  its  officers 
or  agents,  knew  of  said  appliance  and  was  negligent  in  failing  to 
provide  such  appliance  for  the  use  of  the  plaintiff  in  such  work, 
if  they  find  it  did  not  provide  said  appliance ;  and  further  find  that 
the  plaintiff,  while  doing  the  work  at  the  times  and  places  afore- 
said, breathed  and  inhaled  and  took  into  his  system,  for  said  pe- 
riod of  several  months,  so  much  of  said  deleterious  or  poisonous 

81  Heiser  v.  Shasta  Water  Co.,  143  P.  917,  71  Or.  566. 
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or  harmful  spray  that  as  a  result  thereof  the  plaintiff,  on  or  about 

,  or  after ,  was  injured  and  damaged  in  his  health ;  and 

further  find  that  the  engines,  or  some  of  them,  which  the  plaintiff 
painted  during  said  several  months  by  the  use  of  said  painting  ma- 
chine or  gun,  were  engines  of  the  defendant  regularly  used  by  it 
for  the  purpose  of  carrying  and  transporting  passengers  and  freight 

to  and  from  the  city  of ,  in  the  state  of ,  from  and  to 

points  in  the  state  of ,  and  that  the  said  injury  to  the  plain- 
tiff's health  was  due,  in  whole  or  in  part,  to  the  negligence  of  the 
defendant  in  failing  to  provide  such  appliance  for  the  use  of  the 
plaintiff — then  the  plaintiff  is  entitled  to  recover  in  this  action,  and 
the  verdict  of  the  jury  must  be  for  the  plaintiff.®* 

§  3690.     Duty  to  guard  dangerous  machinery 
§  3690(1).    California 

You  are  instructed  that,-  in  order  to  recover,  the  plaintiff  was 
called  upon  to  prove:  First,  that  the  mangle  in  question  was  not 
safe,  or  was  defective,  and  that  sufficient  appliances  thereon  were 
not  provided  in  order  to  protect  the  plaintiff  as  an  operator  on  the 
same;  second,  that  the  defendant  either  knew  of  the  defect  and 
the  lack  of  the  safety  appliance,  or  as  a  reasonably  prudent  and  care- 
ful person,  under  the  same  circumstances  and  conditions  as  are 
here  shown,. should  have  known  the  condition  of  the  mangle  and  as 
to  its  safety  and  appliances  or  lack  of  appliances,  as  the  case  may 
be ;  third,  that  the  employe  was  injured,  and  that  the  defective  ma- 
chine contributed  to  the  injury,  the  measure  of  plaintiff's  damages 
being  stated  in  another  instruction.*' 

§  3690(2).     Indiana 

You  are  instructed  that  defendant  was  not  required  to  furnish 
the  best  possible  guard  that  could  be  obtained  for  the  purpose  of 
guarding  the  knives  on  its  buzz  plane ;  it  was  only  required  to  fur- 
nish a  guard  that  was  reasonably  adapted  to  cover  the  exposed  por- 
tions of  the  knives  and  to  protect  the  person  using  it  from  injury 
when  said  guard  was  used  in  an  ordinarily  prudent  and  careful 
manner.** 

You  are  instructed  that  the  defendant  was  not  bound  to  guard 
against  dangers  and  injuries  in  the  use  of  said  buzz  plane  that 
.could  not  reasonably  have  been  anticipated.  It  was,  however,  bound 
to  furnish  a  guard  that  was  sufficient  in  its  character  and  would 
prevent  plaintiff  from  sustaining  an  injury  that  might  reasonably 

«2  Baltimore  &  O.  K.  Co.  v.  Bran-  »*  Amen  v.  Standard  Steel  Car  Co. 
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be  anticipated  by  the  defendant  when  said  guard  was  adjusted  with 
ordinary  care  by  the  operator.*® 

You  are  instructed  that  the  defendant  is  not  liable  by  reason  of 
the  fact  that  the  machine  in  question  was  a  dangerous  one  and  that 
there  was  likelihood  of  injury  to  employes  working  thereon,  pro- 
viding you  find  that  the  guard  used  and  placed  thereon  by  it  was 
such  as  might  reasonably  be  expected  to  prevent  injury  when  used 
in  the  usual  and  ordinary  manner  such  a  machine  was  intended  to 
be  used,  and  the  plaintiff  himself  must  have  been  injured  by  rea- 
son of  the  fact  that  such  machine  was  not  properly  and  sufficiently 
guarded  within  the  rules  I  have  given  you.®* 

You  are  instructed  that  the  defendant  claims  that  at  the  time  in 
question  there  was  a  guide  or  fence  on  said  machine  which  could 
be  so  placed  by  the  operator  of  said  machine  as  to  act  as  a  guard 
to  the  knives  thereof.  Now,  as  to  such  guide  or  fence,  I  instruct 
you  that,  if  the  defen.dant  furnished  some  other  device  on  said  ma- 
chine to  be  used  by  its  employes  operating  the  same  as  a  guard 
for  said  knives,  then  such  employes  would  have  the  right  to  use 
the  device  furnished  by  the  defendant  for  such  pvirpose,  and  the 
defendant  if  it  did  furnish  some  other  device  as  a  guard  would  be 
required  to  furnish  one  that  was  sufficient  for  such  purpose  if  it 
could  be  furnished  without  interfering  with  the  proper  operation 
of  said  machine.*' 

You  areanstructed  that  the  defendant  claims  that  at  the  time  in 
question  there  was  a  guide  or  fence  on  said  machine  which,  could 
be  placed  by  the  operator  of  said  machine  as  to  act  as  a  guard 
to  the.  knives  thereof.  Now,  as  to  such  guide  or  fence,  I  instruct 
you  that  if  the  defendant  did  not  use  or  furnish  the  same  as  a  guard, 
or  if  it  did  not  require  its  employes  operating  said  machine  to  use 
it  as  a  guard,  but  furnished  another  device  to  be  used  as  a  guard, 
such  employes  would  have  the  right  to  use  such  device  furnished 
for  a  guard  if  it  was  furnished,  and  under  such  circumstances  the 
defendant  would  not  be  heard  to  say  that  such  guide  should  be  used 
as  a  guard.** 

You  are  instructed  that  the  defendant  claims  that  there  was  on 
said  machine  at  the  time  in  question  a  fence  or  guide  which  could 
be  adjusted  by  the  operator  thereof,  and  that  the  plaintifif  could 
and  should  have  adjusted  said  guide  or  fence  so  as  to  leave  no  more 
of  said  knives  exposed  than  was  necessary  to  cut  the  material  be- 
ing used.  In  determining  the  plaintiff's  conduct  in  this  regard  you 
have  the  right  to  take  into  consideration  the  way  such  machine  was 

ee  Amen  v.  Standard  Steel  Car  Co.  e?  JeffiersoiiviHe  Mfg.  Co.  v  Holden 
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usually  and  ordinarily  operated,  the  device  which  was  furnished, 
if  there  was  one  to  cover  the  portion  of  the  knives  between  the 
material  and  the  edge  of  the  table  and  any  other  facts  or  circum- 
stances in  the  case,  bearing  thereon.®* 

§  3690(3).    Iowa 

You  are  instructed  that  it  is  the  law  of  this  state  that  it  shall  be 
the  duty  of  the  owner,  agent,  superintendent,  or  other  person  hav- 
ing charge  of  any  manufacturing  or  other  establishment  where  ma- 
chinery is  used,  to  provide  all  saws,  planers,  cogs,  gearing,  belting, 
shafting,  set  screws,  and  machinery  of  every  description  therein 
•  with  proper  guards,  and  a  failure  to  do  so,  is  negligence  on  the  part 
of  such  owner,  agent,  superintendent,  or  other  person  having  charge 
of  such  manufacturing  or  other  establishment  where  the  machin- 
ery is  used.'" 

You  are  instructed  that  in  this  case,  if  you  find  that  the  plaintiff 
has  proven  by  a  preponderance  of  the  evidence  that  the  defendant 
did  own  and  operate  a  plant  where  machinery  was  used,  and  that 

the  said  was  employed  therein  by  the  said  company  for 

the  purpose  of  working  in  the  plant  of  said  company  with,  or  at, 
or  about  a  machine  where  there  were  set  screws  and  a  revolving 
shaft  used  in  connection  therewith,  and  that  said  set  screws  and 
shaft  were  unguarded,  such  conditions  existing  would  constitute 
negligence  on  the  part  of  the  said  defendant  company,  rendering 
it  liable  for  any  injury  to  the  said resulting  from  his  com- 
ing in  contact  with  the  said  set  screws  or  revolving  shaft,  if  you 

further  find  that  the  plaintifiE  has  proved  that  the  said  did 

not  by  his  own  negligence  contribute  to  the  said  injury,  or  that  the 

defendant  has  not  proved  that  the  said ^  did  assume  the  risk 

of  such  conditions.''^ 

You  are  instructed  that  the  owner  of  .premises  on  which  ma- 
chinery with  set  screws  and  revolving  shaft  is  used  or  operated 
should  avoid  danger  to  his  employes  working  about  or  with  such 
machinery  by  guarding  the  set  screws  and  revolving  shaft  used 
therein.  The  employer  is  not  required,  however,  to  insure  his 
employe  an  absolutely  safe  place  to  work,  and  the  duty  to  furnish 
a  safe  place  is  performed  when  the  employer  has  used  all  reason- 
able care  and  diligence  to  make  the  place  safe;  but  such  reason- 
able care  and  diligence  would  require  the  employer  to  fully  comply 
with  the  requirements  of  the  law.' 
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«9  Jeffersonville  Mfg.  Co.  v.  Holden,  '    fi  Stephenson  v.  Sheffield  Brick  & 

102  N.  E.  21,  180  Ind.  301.  Tile  Co.,  130    N.  W.  586,  151  Iowa, 

7  0  Stephenson  V.   Sheffield  Brick  &'  371. 

Tile  Co.,  130  N.  W.  586,  151  Iowa,  ^2  Stephenson  v.  Sheffield  Brick  & 

371.  Tile  Co.,  130  N.  W.  586,  151  Iowa,  371. 
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§  3690(4).     Missouri 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  on  or  about ,  the  plaintiff  was  in  the  employ  of  the  de- 
fendant as  a  carpenter's  helper,  and  was  engaged  in  removing 
blocks  from  a  saw,  where  they  were  being  cut  by  the  defendant, 
or  one  of  its  employes,  and  that  the  saw  was  so  constructed  on  a 
table  that  when  pushed  back  from  the  operator  it  extended  back 
under  the  table,  and  if  you  further  find  from  the  evidence  that  the 
table  and  saw  were  so  constructed  or  arranged  that  when  the  blocks 
were  cut  they  sometimes  fell  under  the  table,  and  that  it  was  part 
of  plaintiff's  duties  to  pick  up  the  blocks  which  fell  under  the  table, 
and  if  you  further  find 'from  the  evidence  that  on  said  date  plain-' 
tiff  reached  under  the  table  to  get  blocks  which  had  fallen  under  it, 
and  that  his  hand  came  in  contact  with  the  saw  and  injured  his 
hand,  and  that  when  reaching  under  the  table  plaintiff  exercised 
ordinary  care  for  his  own  safety,  and  if  you  further  find  from  the 
evidence  that  the  saw  under  the  table  was  so  situated  that  there 
was  danger  of  plaintiff's  hand  coming  in  contact  with  it  in  reach- 
ing under  the  table  to  get  the  blocks  which  fell  under  it,  and  that 
the  saw  was  so  located  that  it  was  practicable  to  guard  it  without 
interfering  with  its  operation,  and  that  while  plaintiff  was  picking 
up  blocks  under  the  table  his  hand  came  in  contact  with  the  saw 
and  was  injured,  and  that  plaintiff's  hand  would  not  have  been  in- 
jured if  the  saw  had  been  guarded,  if  you  find  the  saw  could  have 
been  guarded  without  interference  with  its  operation,  then  the 
defendant  is  guilty  of  negligence  in  failing  to  guard  the  saw,  or  if 
you  find  from  the  evidence  that  the  defendant  or  its  foreman  knew 
or  by  the  exercise  of  ordinary  care  could  have  known  that  the 
blocks  which  were  being  cut  would  fall  under  the  table,  and  that 
plaintiff's  duties  required  him  to  pick  up  the  blocks  which  fell  un- 
der the  table,  and  that  in  picking  up  the  blocks  which  fell  under 
the  table,  if  you  find  plaintiff's  duties  required  him  to  pick  them 
up,  his  hand  was  apt  to  come  in  contact  with  the  saw,  and  if 
you  further  find  from  the  evidence  that,  if  the  top  of  the  table  had 
been  extended  or  the  end  closed  up,  blocks  could  not  have  fallen 
under  the  table,  and  thereby  avoided  the  necessity  of  plaintiff's 
reaching  under  the  table,  and  if  you  further  find  from  the  evidence 
that  it  was  neghgence  on  the  part  of  the  defendant  in  failing  to 
extend  the  top  of  the  table,  or  close  up  the  end  of  the  table,  so 
that  blocks  could  not  fall  under  it,  then  the  defendant  would  be 
guilty  of  negligence,  and  if  you  further  find  from  the  evidence  that 
the  plaintiff  was  injured  as  a  direct  result  of  either  of  such  acts  of 
negligence  on  the  part  of  the  defendant,  if  you  find  the  defendant 
guilty  of  either  of  such  acts  of  negligence,  then  your  verdict  will 
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be  for  plaintiff  for  whatever  damages  he  sustained,  if  any,  as  a  di- 
rect result  of  such  negligence.''* 
§  3690(5).    Oklahoma 

The  court  instructs  the  jury  that  the  statutes  of  this  state  re- 
quire owners  and  operators  of  factory  machinery  to  properly  guard 
the  same  for  the  purpose  of  preventing  injury  to  their  employes, 
and  if  you  should  find  from  the  evidence  in  this  case,  by  a  prepon- 
derance thereof,  that  the  plaintiff,  while  working  in  the  employ 
of  the  defendant  company,  was  injured  because  of  the  failure  of 
the  defendant  to  provide  the  machinery  from  which  the  plaintiff's 
injury,  if  you  believe  from  the  evidence  he  was  injured,  was  caused, 
with  proper  safety  appliances,  then  in  that  event,  if  the  failure  of 
the  defendant  was  the  cause  or  contributing  calise  of  the  said  in- 
jury, the  defendant  is  liable,, and  your  verdict  should^  be  for  the 
plaintiff,  for  such  damages  as  in  your  judgment  will  compensate 
him  for  the  injury  he  has  suffered,  not  to  exceed,  however,  the 
amount  sued  for.'* 

§  3690(6).    Oregon     ■ 

The  court  instructs  the  jury  that  the  laws  of  this  state  require 
that  all  dangerous  machinery  shall  be  securely  covered  and  pro- 
tected to  the  fullest  extent  that  the  proper  operation  of  such  ma- 
chinery permits.  It  will  therefore  be  your  duty  to  determine,  first, 
whether  or  not  the  gearing  in  which  plaintiff  claims  he  was  in- 
jured, accordingly  as  it  was  located,  was  dangerous,  within  the 
meaning  of  the  laws  of  this  state.  The  law,  although  it  requires 
in  positive  terms  that  all  dangerous  machinery  must  be  fully  cov- 
ered and  protected  to  its  fullest  extent,  fails  to  say  what  machinery 
is  dangerous  or  what  character  of  protection  is  necessary  in  order  tO' 
fulfill  the  requirement  to  the  fullest  extent,  etc.  These  matteirs  are 
left  to  the  courts  and  juries  to  determine  under  the  well-recognized 
general  rules  of  law  pertaining  to  this  subject.  The  question  as  to 
whether  or  not  this  gearing,  as  it  was  situated,  in  reference  to  its 
surroundings,  was  or  was  not  dangerous  within  the  meaning  of  the 
law,  is  a  question  of  fact  for  you  to  determine,  the  same  as  any  other 
fact  in  this  case.  The  defendant  in  this  case  was  bound  to  cover  and 
protect  only  such  machinery  as  a  reasonably  careful  and  prudent  man, 
with  full  knowledge  of  the  situation  before  an  accident  occurred,  and 
one  who  would  himself  be  liable  for  damage -in  case  of  error  in  that  re- 
gard, would  consider  dangerous.  A  machine  might  be  a  dangerous 
machine  in  one  location  and  not.dangerous  at  all  in  another  location,  or 
dangerous  under  certain  surroundings,  and  not  dangerous  in  others ;  and 
what  would  be  a  covering  and  protection  in  one  case  would  not  be  suffi- 

78  Wagner  v.   Gilsonite  Const.  Co.,  '*  Bartlesville  Zinc  Co.  v.  James, 

220  S.  W.  890.  166  P.  1054. 


§  3691  INSTRUCTIONS  TO  JURIES  3974 

cient  in  another,  and,  if  remotely  situated,  it  might  not  be  required 
to  be  covered  at  all.  Therefore  it  is  for  you  to  determine  from  the 
evidence  in  this  case  whether  or  not  a  reasonably  careful  ^nd  pru- 
dent man,  w^ith  full  knowledge  of  tlie  situation  before  the  accident 
occurred,  would  have  considered  this  a  dangerous  machine,  or  dan- 
gerous to  the  defendant's  employes.  Now,  if  you  find  it  was  dan- 
gerous, you  must  then  determine  whether  it  was  securely  covered 
and  'protected  to  the  fullest  extent  that  its  proper  operation  permits 
ted.  Even  if  it  ■  were  dangerous,  yet  if  it  were  securely  covered 
and  protected  to  the  fullest  extent  that  its  proper  operation  per- 
mitted, that  is,  to  the  extent  that  an  ordinarily  careful,  prudent, 
and  experienced  man,  with  full  knowledge ,  of  the  situation,  and 
who  himself  would  be  liable  in  damage  in  case  of  error  would  have 
considered  as  sufficiently  complying  wjtli  the  law  before  the  accident 
and  the  plaintiff  met  with  the  injury  complained  of  without  any  fault 
or  negligence  on  the  part  of  defendant,  then  the  plaintiff,  of  course, 
cannot  recover  in  this  action.'^ 

§  3691.     Care  reqi^ired  as  to  electrical  appliances  and  safeguards 

against  electricity 
§  3691  ( I )■    Arkansas 

,  You  are  instructed  that  if  you  believe,  from  the  evidence,  that  the 
defendant  negligently  consttucted  and  maintained  electric  wires 
in  its  mine,  and  negligently  failed  to  safeguard  said  wires,  and  that 
said  wires  carried  a  dangerous  cvirrentof  electricity,  and  that  de- 
ceased in  the  performance  of  his  duty  was  likely  to  come  in  con- 
tact with  said  wires,  and  you  further  believe  from  the  evidence 
that  said  defendant,  by  the  exercise  of  ordinary  care  and  caution, 
could  have  rendered  said  wires  so  carrying  such  dangerous  current 
of  electricity  reasonably  safe  by  iiisiilation,  or  by  protecting  said 
wires,  if  they  could  not  be  insulated,  so  that  its  employes  would  not, 
in  the  discharge  of  their  duty,  come  in  contact  with  same,  and  that 
it,  in  the  manner  alleged  in  the  conjplaint  failed  to  do  so,  then  such 
failure  was  neghgence.''® 

§  3691(2).     Missouri 
The  court  instructs  the  jury  that  if  you  shall  find  and  believe 

from  the  evidence  that  on  the day  of ,  plaintiff  was  in 

the  employ  of  the  defendant,  and,  while  engaged  in  his  usual  and 
ordinary  duties,  was  engaged  in  painting  certain  poles  erected  by 
defendant,  and  upon  which  were  attached  certain  guy  wires  which 
carried  or  supported  the  trolley  wires  which  carried  the  electric 
power  for  the  operation  of  its  street  cars  through  the  streets  of 


7s  Ramaswamy  v.  Hammond  Lum-  'a  Central    Coal    &    Coke    Co 

ber  Co.,  152  P.  223,  78  Or.  407.  Burns,  215  S.  W.  265,  140  Ark.  147. 
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-,  that  said  guy  wires  are  not  intended  to  be  and  are  not  usu- 


ally charged  with  electric  currents  of  dangerous  character,  but  are 

usually  and  generally  free  therefrom,  that  on  said  day  of 

,  the  guy  wire  which  was  attached  to  the  pole  on  which 

plaintiff  was  employed  as  aforesaid,  if  you  so  find  from  the  evi- 
dence, by  and  through  any  carelessness  or  negligence,  of  the  de- 
fendant, its  agents  or  servants,  and  without  notice  or  warning  to 
plaintiff,  became  or  was  highly  and  dangerously  charged  with  an 
electric  current  which  escaped  from  such  trolley  wire,  if  you  find 
from  the  evidence  that  said  guy  wire  was  so  charged  by  electric- 
ity escaping  from  the  trolley  wire  as  aforesaid,  that  while  plaintiff 
was  so  engaged  in-  painting  said  pole,  and  without  negligence  on 
his  part  directly  contributing  thereto,  as  defined  by  these  instruc- 
tions, his  left  arm  came  in  contact  with  said  guy  wire,  and  as  a 
direct  result  thereof  his  body  came  in  direct  contact  with  such' elec- 
tric current,  and  that  in  direct  consequence  thereof  he  was  grpatly 
shocked  and  caused  to  fall  from  said  pole  to  the  sidewalk  and  in- 
jured, then  your  verdict  must  be  for  the  plaintiff.''' 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  on  the day  of ,  the  plaintiff was  en- 
gaged in  the  line  of  his  duty  as  a  lineman  for  the  defendants,  and 
in  the  performance  of  such  duty  was  engaged  in  the  work  of  re- 
placing a  small  transformer  with  a  larger  transformer  to  meet  in- 
creased  service   on   defendants'   pole   at  the   northwest  corner  of 

and streets  in  the  city  of ,  and  was  engaged 

in  said  work  with  other  workmen  under  the  supervision  and  con- 
trol of  defendants'  foreman  and  subject  to  his  orders  and  control, 
and  if  you  believe  from  the  evidence  that  the  second  bottom  cross- 
arm  on  said  pole  and  the  pins  on  the  north  end  thereof  were  in 
a  defective  and  unsafe  condition  for  linemen  working  thereon,  and 
that  at  said  time  such  condition  of  the  same  was  known,  or  by  the 
exercise  of  ordinary  care  could  have  been  known,  by  the  defend- 
ants, and  if  you  believe  that,  from  the  nature  and  character  of  the 
work,  the  plaintiff  did  not  have  the  opportunity,  time,  or  means 
to  discover  the  condition  of  said  cross-arm,  then  your  verdict  must 
be  for  the  plaintiff,  provided  you  further  find  and  believe  from  the 
evidence  that  the  plaintiff  was  in  the  exercise  of  ordinary  care  at 
that  time  and  received  damages  as  the  result  thereof.'* 

§  3691(3).    Texas 

You  are  instructed  that  if  you  find,  from  the  evidence,  at  the 
time  and  place  as  alleged  by  plaintiff  he  was  the  servant  of  the  de- 
fendant, and  that  as  such   servant  plaintiff  was  directed,  by  some 

^^  Thorp    v.  Metropolitan  St.  Ry.  "  Kutledge  v.  Swinney,  169  S.  W. 

Co.,  177  S.  W.  851.  17,  261  Mo.  128. 
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■one  having  authority  to  so  direct  him,  to  repair  certain  wires,  being 
part  of  the  electric  lighting  system  of  defendant  as  alleged,  and  if 
you  believe  that,  while  in  the  act  of  taking  hold  of  an  arc  wire 
of  said  system  as  alleged,  he  received  a  severe  electrical  shock  caus- 
ing him  severe  and  permanent  injuries,  as  alleged  by  him,  and  if 
you  believe  from  the  evidence  that  defendant  during,  before,  or  at 
said  time  had  caused  or  permitted  the  arc  wires  of  said  electric 
lighting  system  to  become  charged  with  electricity,  and  if  you  fur- 
ther believe  that  in  doing  said  repair  work  by  plaintiff  he  was  ex- 
ercising ordinary  care  for  his  own  safety,  and  if  you  further  believe 
that  in  permitting  said  arc  wire  to  be  charged  with  electricity  at 
said  time,  if  it  was,  the  defendant  was  guilty  of  negligence,  as  that 
term  is  defined,  and  the  defendant  had  not  used  ordinary  care  in 
permitting  said  arc  wire  to  be  charged  with  electricity  at  said  time, 
and  that  but  for  such  negligence  of  the  defendant,  if  any,  plaintiff 
would  not  have  been  injured,  then  you  will  find  for  the  plaintiff.'" 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  at  the  time  alleged  defendant  city  was  operating  its  light 
plant  for  pecuniary  profit,  that  at  said  time  it  had  permitted  its 
arc  wires  to  become  charged  with  a  dangerous  current  of  electricity 
by  coming  in  contact  with  a  Hve  primary  wire,  and  if  you  further 
find  that  its  engineer  or  superintendent  in  charge  of  its  power 
plant  failed  to  watch  the  indicator  or  device  at  said  power  plant 
provided  for  showing  a  connection  or  contact  of  said  live  primary 
wire  with  said  arc  wire  or  other  wire  or  object,  and  if  you  find 
that  the  permitting  of  said  wires  to  become  so  connected,  if  they 
did,  or  the  failure  of  said  engineer,  if  any,  to  watch  and  discover 
the  said  connection,  if  any,  were  either  or  both  negligence,  and  that 
when  plaintifif  took  hold  of  said  arc  wire,  and  as  the  proximate  re- 
sult of  the  negligence  in  the  respect  aforesaid,  if  any,  he  was  injured 
in  any  or  either  of  the  respects  as  alleged  by  him,  then  you  will 
find  for  the  plaintiff.*" 
I  3691(4).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  lightning  arresters  installed  by  the  defendant  in  its  office 

at ,  where  the  plaintiff  was  employed,  were  devices  which, 

when  in  proper  condition,  would  have  afforded  reasonable  protec- 
tion to  persons'  performing  the  duties  of  telephone  operators  in  said 
office,  from  the  dangers  arising  from  atmospheric  or  other  excess- 
ive or  dangerous  currents  of  electricity,  finding  access  to  the  said 
telephone  lines  from  any  source  which  the  said  defendant,  in  the 
exercise  of  ordinary  care,  would  have  reasonably  anticipated,  and 

7  9  City    of    Greenville    v.    Brancli  so  City    of    Greenville    v.    Branch 

(Civ.  A  pp.)  152  S.  W.  478.  '    (Civ.  App.)  152  S.  W.  478. 
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that  such  lightning  arresters  were  devices  which  were  customarily- 
employed  by  companies  maintaining  and  operating  telephone  lines 
under  similar  circumstances  to  those  of  the  case  at  bar,  for  the 
purpose  of  affording  to  their  telephone  operators  such  protection 
as  aforesaid,  and  if  the  jury  further  believe  from  the  evidence  that 
the  lightning  arresters  mentioned  in  the  evidence  were  defective 
and  that  defendant  negligently  permitted  them  to  remain  in  such 
defective  condition,  and  while  the  plaintiff  was  engaged  in  the  per- 
formance of  his  duties  as  a  telephone  operator  in  said  office,  a  bolt 
of  atmospheric  lightning,  or  other  excessive  and  dangerous  current 
of  electricity  finding  access  to  the  said  telephone  line  from  a  source 
which  the  said  defendant,  in  the  exercise  of  ordinary  care  and  pru- 
dence, would  reasonably  have  anticipated  under  the  circumstances,, 
by  reason  of  such  defective  condition,  entered  the  said  telephone 
office  and  inflicted  upon  the  said  plaintiff  the  injuries  complained; 
of  in  the  declaration,  then  they  must  find  for  the  plaintiff.*^ 

§  3692.     Safety  devices  for  elevators 
I  3692(1).    Missouri 

The  court  instructs  the  jury  that  under  the  pleadings  and  evi- 
dence in  this  case.it  was  the  duty  of  the  defendant  to  have  had  the 
elevator  opening  in  the  shipping  room,  mentioned  in  the  evidence, 
provided  with  inclosing  railing  or  gate  to  effectually  bar  said  open- 
ings for  the  prevention  of  accidents  therefrom,  and  to  keep  such 
opening  closed  by  such  railing  or  gate  when  such  opening  was  not 
being  used,  and  that  a  failure  to  do  so,  if  the  defendant  did  so  fail, 
was  negligence  upon  the  part  of  the  defendant.  And  the  court  fur- 
ther instructs  the  jury  that  if  the  defendant  did  provide  such  railing 
or  gate,  and,  by  its  officers  or  agents  authorized  to  direct  and  con- 
trol said  railing  or  gate  as  to  its  being  open-  or  closed,  caused  the 
same  to  be  kept  open  when  said  elevator  was  not  being  used,  then 
such  providing  of  said  gate  or  railing  was  no  compliance  with  the 
ordinance  read  in  evidence,  and  the  defendant  was  guilty  of  neg- 
ligence in  that  regard.** 

§  3692(2).    Oregon 

You  are  instructed  that  there  was  passed  by  the  people  of  the 
state  of an  initiative  law,  which  became  effective  on  procla- 
mation of  the  Governor,  on ,.and  was  the  law  at  the  time  the 

accident  complained  of  herein  occurred,  to  wit, ,  and  I  will. 

read  you  a  portion  of  said  law  which  says :  "And  generally  all  own- 
ers having  charge  shall  use  every  device,  care  and  precaution  which  it 

81  Atlantic   Coast  Line  K.   C!o.  v.  82  Wendler  v.  People's  House  Fur- 

Newton,  87  S.  E.  618,  118  Va.  222.  nishing  Co.,  65  S.  W.  737,  165  Mo. 

527. 
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is  practicable  to  lise  for  the  protection  and  safety  of  life  and  limb, 
limited  orily  by  the  necessity  for  preserving  the  efiSciency  of  the 
structure,  machine  or  other  apparatus  or  device  and  without  regard 
to  the  additional  cost  of  suitable  material  or  safety  appliances  and 
devices."  Now,  put  in  a  little  different  form,  this  act  means  every 
owner  of  any  device  which  involves  danger  to  persons  using  it,  or 
being  conveyed  by  it,  shall  use  every  care  and  precaution  practica- 
ble'for  the  protection  and  safety  to  persons,  limited  only  by  the 
necessity  of  preserving  the  efficiency  of  the  device  or  machine ;  and 
that  must  be  done  without  regard  to  the  expense  of  it.  So  far  as 
that  law  is  concerned,  therefore,  you  should  investigate  and  find  out 
as  a  matter  of  fact  whether  or  not  the  defendant  in  this  case  could 
have  used  any  device  or  protection  so  as  to  have  prevented  the  ac- 
cident complained  of,  and  still  have  permitted  a  proper  and  efficient 
use  of  the  elevator;  and  the  question  of  the  additional  cost  is  not 
material.  If  in  this  case  you  should  find  that  the  defendant  could 
have  used  some  device  or  some  protection  so  as  to  have  prevented 
this  accident,  and  at  the  same  time  have  permitted  an  efficient  op- 
eration of  the  elevator,  then  the  defendant  in  the  case  is  liable  un- 
der the  law  referred  to.  In  other  words,  a  person  operating  a  de- 
vice which  involves  danger  to  those  who  operate  it,  or  to  those 
who  may  use  it,  must  at  his  peril  adopt  every  device  for  the  safety 
of  the  people  who  use  it;  and  if  the  owner  or  person  operating  it 
does  not  do  so  he  must  respond  in  damages  in  case  of  an  injury.** 

§  3693,     Duty  of  railroads 
§  3693(1).    United  States 

You  are  instructed  that  a  railway  company  is  bound  to  use  ordi- 
nary care  to  furnish  safe  machinery  and  appliances  for  use  by  its 
employes  in  operating  its  road;  and,  if  ordinary  and  reasonable 
care  is  not  exercised  by  the  company  to  do  this,  it  would  be  re- 
sponsible to  its  servants  for  the  injuries  caused  to  them  by  such 
neglect.  By  ordinary  care  is  meant  such  as  an  ordinarily  prudent 
man  would  use  under  the  same  circumstances.  It  must  be  meas- 
ured by  the  character  and  risks  of  the  business;  and  when  the 
person  whose  duty  it  is  to  repair  the  appliances  and  machinery' 
of  the  business  knows,  or  ought  to  know,  by  the  exercise  of  rea- 
sonable care,  of  the  defects  in  the  machinery,  the  company  is  responsi- 
ble for  his  negligence  if  he  fails  to  repair  it.** 

§  3693(2).     Alabama 

The  court  charges  the  jury  that  if  they  are  reasonably  satisfied 
from  the  evidence  that  the  plaintiff's  injuries  were  caused  by  rea- 

88  Suey  V.  Benson  Hotel  Co.,  179  P.  «*  Texas  &  P.  Ey.  Co.  v.  Elliott  (G 

239,  91  Or.  395.  C.  A.  Tex.)  71  F.  378,  18  0.  O.  A.  139! 
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son  of  the  defective  condition  of  the  handle  of  the  lever  of  the  car, 
in  that  said  handle  was  weak  and  insufficient  for  the  service,  and 
that  it  was  made  of  cedar,  and  if  the  jury  are  further  reasonably 
satisfied  from  the  evidence  that  this  defective  condition  had  not 
been  remedied,  owing  to  the  negligence  of  the  defendant,  and  that 
defendant  knew  of  such  defect,  in  a  time  reasonably  sufficient  to 
remedy  the  same,  then  they  must  find  for  the  plaintiff,  unless  the 
evidence  reasonably  shows  to  the  jury  that  the  plaintiff's  injuries 
were  the  result  of  his  negligence  and  that  his  negligence  proximate- 
ly contributed  to  his  injuries.*^ 

§  3693(3).    Iowa 

The  court  instructs  the  jury  that  the  defendant  is  not  bound  to 
equip  its  cars  with  the  best  or  latest  appliances,  but  it  is  defend- 
ant's duty  to  furnish  appliances  such  as  reasonably  prudent  men 
provide  under  similar  or  like  circumstances.  It  is  for  you  to  say 
from  the  evidence  which  has  been  introduced  upon  the  trial  wheth- 
er or  not,  under  the  circumstances  and  conditions  disclosed  by  the 
evidence,  the  defendant,  in  the  exercise  of  reasonable  and  ordinary 
care  and  diligence,  should  have  had  this  car  equipped  with  a  sand 
box  or  sand  equipment  so  that  sand  could  have  been  put  upon  said 
track  by  the«motorman,  or  should,  on  the  night  in  question  and 
before  the  injury,  have  in  some  way  caused  sand  to  be  put  upon 
the  track  at  the  approach  to  said  barn.  If  you  find  from  the  evi- 
dence that  the  defendant  should  have  done  so,  and  that  the  injury 
to  the  plaintiff  was  caused  as  the  direct  and  proximate  result  of  de- 
fendant's failure  to  do  so,  and  that  plaintiff  was  not  himself  guilty 
of  contributory  negligence,  as  explained  elsewhere  in  these  instruc- 
tions, then  the  plaintiff  is  entitled  to  recover  in  this  action ;  other- 
wise not.** 

§  3693(4).    Kentudiy 

The  court  instructs  you  that  it  was  the  duty  of  defendant,  at  the 
time  and  place  complained  of  by  plaintiff,  to  have  its  freight  cars, 
mentioned  to  you  in  evidence,  equipped  with  automatic  couplers 
and  with  pin  lifters  or  levers  extending  out  from  the  side  of  each 
car  so  that  plaintiff  could  uncouple  and  couple  same  without  go- 
ing between  them,  and  to  have  and  maintain  said  appliance  in  a 
proper  and  workable  condition,  and  if  you  shall  believe  from  the  evi- 
dence that  said  appliances  were  not  in  a  proper  and  workable  con- 
dition, and  were  defective,  and  unworkable,  and  plaintiff  was  una-' 
ble  to  uncouple  said  cars  by  reason  thereof,  and  plaintiff  signaled 
the  engineer  in  charge  of  defendant's  engine  and  train  on  the  oc-' 

8  5  Southern  Ry.  Co.  v.McGowan,  43  seDoran  v.  Waterloo,  0.  F.  &  N. , 
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casion  complained  of  by  plaintiff,  to  stop  same,  and  that  same  was 
stopped,  and  after  being  so  stopped  it  was  or  became  necessary  for 
plaintiff  to  go  between  said  cars  to  uncouple  same,  and  while  so 
attempting  to  uncouple  Same  the  engineer  in  charge  of  said  en- 
gine, without  any  signal  from  plaintiff  and  without  any  signal  or 
warning  to  plaintiff,  negligently  started  said  engine  and  train,  and 
by  reason  of  these  things,  and  as  the  direct  and  proximate  result 
thereof,  plaintiff  was  caught  under  the  wheels  of  one  of  said  cars 
and  injured,  then  the  law  is  for  the  plaintiff,  and  you  will  so  find. 
But  unless  you  shall  so  believe  from  the  evidence,  then  the  law  is 
for  the  defendant,  and  you  will  so  find.*' 

§  3693(3).    Missouri 

The  court  instructs  you,  gentlemen  of  the  jury,  that  the  law  im- 
poses upon  the  defendant  the  duty  to  provide  reasonably  safe  cars 
for  the  purposes  for  which  they  are  designed,  and  that  when  cars 
shall  be  disabled,  unsafe,  or  dangerous,  to  give  proper  warning  or 
notice  of  such  unsafe  or  dangerous  condition  to  such  employes  as 
may  be  charged  with  their  handling,  and  that  among  other  consid- 
erations for  the  imposition  of  this  duty  is  the  protection  of  their 
employes  engaged  in  handling  and  operating  them  from  unneces- 
sary danger  of  injury  or  death,  and  that  any  failure 'upon  the  de- 
fendant's part  to  comply  with  this  duty  is  negligence,  a;s  matter  of 
law,  on  defendant's  part,  whether  such  want  of  compliance  is  with 
respect  to  cars  owned  by  defendant  or  owned  by  other  parties,  if 
defendant  shall  have  .tliem  on  their  road,  to  be  handled  and  operated 
by  their  employes.** 

S  3693(6).    Oi(iahoma 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  fur- 
nish the  plaintiff  a  reasonably  safe  place  in  which. to  work,  reason- 
ably safe  appliances  and  machinery  with  vvhich  to  work,  and  a  rea- 
sonably safe  track  over  which  the  cars  were  to  be  hauled,  and  a 
failure  to  furnish  such  a  place,  appliances,  and  track,  if  there  was 
such  a  failure,  was  negligence  on  the  part  of  the  defendant,  and  if 
the  injuries  complained  of  were  the  result  of  such  failure,  your  ver- 
dict should  be  for  the  plaintiff,  unless  you  shall  find  that:  he  as- 
sumed the  risk  of  injury  on  account  of  such  failure.*^ 

You  are  instructed  that  before  you  can  find  for  the  plaintiff  in 
this  case  you  must  find  from  a  preponderance  of  the  evidence  that 
the  defects,  or  some  of  the  defects  complained  of  in  connection  with 
the  braking  apparatus  of  the  car,  actually  existed  J  second,  that  the 

87  Nashville,  C.  &  St.  L.  Ry.  V.  Hen-  8  9  Chicago,  E.  I.  &  P.  Ey.  Co  v. 
ry,  164  S.  W.  310, 158  Ky.  88.                    Rogers,  159  P.  1132,  60  Okl.  249. 
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defects  were  of  such  a  character  as  could  have  been  seen  and  known 
by  the  agents  and  employes  of  the  company  whose  duty  it  was 
to  examine  and  inspect  the  same  in  the  exercise  of  reasonable  care 
and  diligence  upon  their  part  in  making  such  inspection  or  exam- 
ination; third,  that  such  defects  must  have  been  of  such  character 
as  that  it  could  have  been  reasonably  foreseen  that  some  injury 
would  result  to  a  person  operating  said  brakes  while  the  car  was 
in  motion ;  and,  fourth,  that  such  defects  were  the  proximate  cause 
of.  the  death  of  the  deceased.  If  the  plaintiff  has  failed  to  estab- 
lish all  of  these  matters  by  a  preponderance  of  the  evidence,  then 
she  cannot  recover.'* 

You  are  instructed  that,  if  you  find  from  a  preponderance  of  the 

evidence  that  the  defendant,  the  Railroad  Company,  had 

the  deceased  in  its  employ  as  a  brakeman,  and  that  in  the  course 
of  his  employment  he  went  upon  a  certain  car  of  said  company 

known  as  to  operate  the  brake  thereon,  and  that  such  car, 

or  the  braking  appliances  thereon,  had  been  permitted  to  become 
defective  and  out  of  repair  in  the  manner  set  forth  in  the  petition, 
and  that  such  defects  were  of  such  character  as  that  it  could  rea- 
sonably have  been  foreseen  that  some  injury  would  result  to  a  per- 
son operating  the  braking  appliances,  and  that  such  defects  actually 
caused  the  deceased  to  fall  from  the  car,  and  that  the  plaintiff  him- 
self was  in  the  exercise  of  due  care  for  his  own  safety,  and  did 
not,  by  his  own  carelessness,  contribute  to  the  accident  which 
caused  his  death,  then  your  verdict  should  be  for  the  plaintiff.®^ 

You  are  instructed  ithat  in  this  case  the  law  imposes  upon  the 
defendant  company  the  positive  duty  to  have  used  reasonable  care 
in  seeing  that  the  derrick  and  boom  pole  and  the  U-bolt,  and  other 
attachments  of  the  wrecking  machinery  were  so  constructed  as 
to  have  been  in  a  reasonably  safe  condition,  and  it  was  the  positive 
duty  of  the  defendant  company  to  see  that  the  machinery  and  ap- 
pliances used  were  sound,  and  the  failure  of  the  company  to  provide 
sound  machinery  to  do  the  work  of  clearing  away  the  wreck  and 
to  provide  reasonably  safe  equipments  for  that  purpose,  taking  in- 
to consideration  the  character  of  the  work  to  be  performed  by  its 
employes  while  engaged  in  the  service  of  the  company,  would  be 
negligence,  under  the  law,  on  the  part  of  the  defendant.** 

§  3693(7).    Texas 

The  jury  are  instructed  that,  even  if  you  should  find  that  the 
stirrup  of  the  car  was  a  little  loose  and  had  a  play  at  the  bottom 

»o  rt.  Smith  &  W.  R.  Co.  v.  Knott,  »2  Missouri,  O.  &  G.  Ry.  Co.  v.  Da- 

159  P.  847,  60  Okl.  175.  vis,  154  P.  503,  54  Okl.  672. 
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of  something  like  half  an  inch  to  an  inch,  still  you  would  not  be 
authorized  to  find  in  favor  of  plaintiff  unless  you  further  find  that 
in  permitting  the  stirrup  to  be  in  that  condition  the  defendant  com- 
pany did  not  exercise  that  degree  of  care  that  a  person  of  ordinary 
prudence  would  have  exercised  in  that  matter  under  all  the  cir- 
cumstances shown  by  the  evidence.** 

§  3694.     Same — Defective  draw  bar  or  drawhead 

The  jury  are  instructed  that  if  you  believe  from  the  evidence 
that  while  plaintiff  was  in  the  defendant's  employ,  and  in  the  dis- 
charge of  duties  imposed  upon  him  by  the  defendant,  by  virtue  of 
such  employment,  and  without  knowledge  of  any  defect  or  un- 
safe condition  of  cars  which  he  was  handling,  and  while  exercis- 
ing caution  and  prudence  in  the  discharge  of  said  duty,  he  had  his 
arm  crushed  and  broken  by  and  between  the  deadwood  of  one  cap 
and  the  truss  pin  of  another,  occasioned  by  such  truss  pin  and  dead- 
wood  meeting,  which  resulted  from  a  defective  drawbar  or  draw- 
head,  rendering  the  car  unsafe ;  and  if  you  further  believe  such 
defect  was  not  obvious  to  one  exercising  the  duties  of  switchman, 
and  that  said  car  was  not  marked  in  any  way  so  as  to  convey  to 
the  employes  of  defendant  the  information  that  it  was  in  unsafe 
condition,  or  to  put  them  upon  inquiry  as  to  its  true  condition — 
then  you  will  find  the  issues  for  the  plaintiff.'* 

§  3695.     Same— Air  brakes 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  company  sent  the  engine  in  question  out  on  the  road 
and  furnished  the  same  to  be  operated  by  its  trainmen,  with  the 
automatic  air  brake  cut  out  of  the  engine,  or  so  arranged  that  it 
would  not  operate  on  the  engine,  and  that  the  engine  had  only 
straight  air  working  on  it,  with  which  to  stop  or  control  the  move- 
ment of  the  engine  and  cars  while  switching,  and  if  you  find  that 
only  one  character  of  stop  could  be  made  with  the  straight  air  on 
the  engine  in  question,  and  that  such  stop  was  made  by  applying 
all  the  air  and  all  the  braking  power  on  the  engine,  and*  that  the 
same  made  and  did  cause  the  engine  and  cars  to  be  stopped  with 
unnecessary  and  great  and  sudden  violence,  and  that  the  same 
was  dangerous  to  the  trainmen,  while  working  with  the  cars  in 
the  performance  of  'their  duties  in  switching,  and  if  you  find  that 
with  the  automatic  air  brake,  if  the  same  had  been  working  on  the 
engine,  a  service  application  of  the  air  brake  on  the  engine  could 
be  made,  and  that  such  application  of  the  air  would  cause  the  en- 

93  St.  Louis  Southwestern  By.  Co.  o*  Rodney  v.  St.    Louis  S    W    Rv 
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gine  and  cars,  to  stop  slowly  or  gradually,  and  without  a  sudden 
or  violent  stop  or  jerk,  and  without  danger  to  the  brakemen  while 
performing  their  duties  in  switching,  and  if  you  find  that  the  de- 
fendant company  was  guilty  of  negligence  in  so  sending  out  the 
engine  and  in  furnishing  the  same  to  be  used  by  its  trainmen,  in 
such  condition,  if  it  was  in  such  condition,  and  if  you  find  that 
the  engineer  stopped  the  engine  and  cars  by  applying  the  full  brak- 
ing power  of  the  straight  air  appliance,  and  that  thereby  the  cars 
were  stopped  suddenly  and  violently,  and  with  a  dangerous  jerk 
of  the  cars,  and  if  you  further  find  that  the  defendant  company 
should  reasonably  have  foreseen  that  some  one  of  its  train  crew 
would  likely  be  injured,  as  the  plaintiff  was  injured,  by  reason  of 
such  condition  of  the  air  brake  appliance  on  the  engine,  and  if  you 
find  that  the  plaintiff  was  thrown  from  the  car,  by  reason  of  the 
violent  and  sudden  stopping  and  jerk  of  the  car,  if  any,  and  was  in- 
jured, then  the  defendant  company  would  be  liable;  and  if  you 
so  find  you  will  find  for  the  plaintiff,  as  explained  to  you,  or  unless 
you  find  that  he  assumed  the  risk  of  the  danger,  if  any,  of  the  en- 
gine being  equipped  with  only  straight  air,  and  not  with  the  auto- 
matic air,  as  will  now  be  explained.** 

§  3696.     Defective  hand  car 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  have 
exercised  ordinary  care  to  furnish  to  the  plaintiff  a  reasonably  safe 
and  suitable  car  to  be  used  by  him  in  the  performance  of  his  duty, 
and  that  it  was  the  duty  of  said  defendant,  before  said  car  was  de- 
livered to  the  plaintiff,  to  have  caused  the  same  to  be  examined  to 
ascertain  its  condition,  and  that  the  plaintiff  had  a  right  to  assume 
that  the  defendant  had  performed  its  duty  in  the"se  respects,  and 
was  under  no  obligation  to  inspect  the  car  for  the  purposes  of  as- 
certaining whether  or  not  the  defendant  had  performed  its  duty  in 
these  respects.^* 

§  3697.  Duty  of  railroad  company  to  inspect  cars  of  other  roads 
The  court  instructs  the  jury  that,  as  to  foreign  cars  coming  on 
defendant's  line  of  road,  it  owed  to  its  employes  erigaged  in  the  op- 
eration of  same  the  duty  to  use  ordinary  care  to  inspect  and  discover 
any  defects  in  the  "dog"  of  the  braking,  wheel,  and,  if  any  defects 
were  found  therein  which  rendered  it  not  reasonably  safe  for  the  use 
of  its  employes  in  using  same,  to  use  ordinary  care  to  repair  same.*' 

95  Texas  &  P.  By.  Co.  v.' Matkin  o' St.   Louis  Southwestern  Ry.  Co. 
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The  court  instructs  the  jury  that,  if  you  find  that  plaintiff  has 
shown  by  a  preponderance  of  the  evidence  that  the  "ratchet  dog" 
on  the  brake  wheel  in  question  had  too  much  play,  was  loose,  in- 
secure, out  of  repair,  and  not  reasonably  safe  for  the  use  of  brake- 
men  in  setting  the  brake  on  the  car  in  question;  and  if  you  find 
that  such  defective  condition  of  the  "ratchet  dog,"  if  any,  would 
have  been  discovered  by  a  reasonable  inspection  thereof  within  a 
reasonable  time  to  have  repaired  same  by  using  ordinary  care  be- 
fore plaintiff  was  injured,  if  he  was;  and  if  you  find  an  ordinarily 
prudent  person  would  have  reasonably  anticipated  that  some  brake- 
man  in  its  employ  would  likely  be  injured  in  attempting  to  set  the 
brake  with  the  dog  in  such  defective  condition,  if  you  have  found 
it  was  defective ;  then,  if  he  has  further  shown,  by  a  preponderance 
of  the  evidence,  that  the  defendant  failed  to  use  ordinary  care  to 
inspect  and  discover  the  defect,  if  any,  in  the  dog,  within  a  reason- 
able time  to  have  repaired  same  by  the  use  of  ordinary  care  before 
plaintiff  was  injured,  if  he  was ;  and  if  you  further  find  that  as  the 
direct  and  proximate  result  of  such  defective  condition  of  the  dog, 
if  you  have  found  it  to  be  defective,  when  the  plaintiff  attempted 
to  set  the  brake  on  said  car,  the  dog  flew  out  of  the  ratchet  and 
caused  plaintiff  to  fall  and  receive  injury — you  will  find  for  the 
plaintiff."* 

The  court  instructs  the  jury  that  if  you  find  that  the  dog  in 
question  was  not  defective,  or  if  you  find  it  was,  biit  that  defend- 
ant vtsed  ordinary  care  to  inspect  said  car,  and  failed  to  discover 
same,  then  plaintiff  cannot '  recover.** 

The  court  instructs  the  jury  that  the  defendant  did  not  insure 
safety  of  the  braking  appliance  on  said  car,  but  only  owed  ta  plain- 
tiff (the  duty)  to  use  ordinary  care  to  inspect,  and  discover  any 
defect  therein;  and,  if  it  used  such  care  to  inspect  and  discover 
same,  then  the  plaintiff  cannot  recover,  although  the  ratchet  dog 
was  loose,  had  too  much  play,  and  was  defective  and  out  of  re- 
pair.^ 

§  3698.     Duty  of  master  under  federal  Safety  Appliance  Act 
§  3698(l).     Iowa 

You  are  instructed  that  under  the  law  the  defendant  was  bound 
to  furnish  to  the  plaintiff  a  locomotive  boiler,  at  the  time  in  ques- 
tion, which  was  safe  to  be  used,  both  as  to  the  boiler  and  as  to  its 
appurtenances,  and  to  keep  and  maintain  the  same  in  such  condi- 

08  St.  Louis  Southwestern  Ry.  Co.       of  Texa's  v.  Downs  (Tex.  Civ   App  ) 
of  Texas  v.  Downs  (Tex.   Civ.  App.)       153  S.  W.  714. 
153  S.  W.  714.  1  St.  Louis  Southwestern  Ry.  Co.  of 

»»  St.  Louis  Southwestern  Ry.  Co.      Te.\as  v.  Downs  (Tex.  Civ.  Add  )  153 

S.  W.  714, 
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tion  at  all  times  so  as  not  to  expose  the  plaintiff  to  any  hazard  or 
risk.^ 

I  3698(2).     Missouri 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 

that  on  the  day  of  ,  the  defendant  was  a  common 

carrier,  engaged  in  interstate  commerce  by  railroad,  and  while  so 
engaged  in  interstate  commerce  it  used  on  its  line  of  railroad  a  lo- 
comotive engine  and  tender  attached  thereto,  No. ,  in  mov- 
ing interstate  traffic,  and  that  said  tender  attached  to  said  engine 
was  equipped  with  a  coupler  designed  to  couple  automatically  by 
impact,  and  to  be  uncoupled  without  the  necessity  of  men  going 
between  the  end  of  said  tender  and  cars,  and  that  on  the  said 

day  of  ,  and  prior  thereto,  said  coupler  would  not 

work  or  accomplish  the  purpose  for  which  it  was  designed,  and 
would  not  couple  automatically  by  impact,  and  could  not  be  un- 
coupled without  the  necessity  of  men  going  between  the  end  of 
said  tender  and  the  end  of  cars,  and  you  find  from  the  evidence 
that  said  tender  was  not  provided  with  secure  grabirons  or  hand- 
holds in  the  end  of  said  tender  for  greater  security  to  men  in  cou- 
pling and  uncoupling  said  tender,  and  that  the  pin-lifting  rod  and 
the  ladder  and  the  perpendicular  handhold  on  the  rear  corners  of 
said  tender  and  the  steps  or  stirrups  on  said  tender  mentioned  in 
evidence  did  not  afford  the  same  or  equal  security  as  grabirons  or 
handholds  placed  in  the  end  of  said  tender  for  greater  security  to 
men  in  coupling  and  uncoupling  said  tender,  and  you  further  find 

from  the  evidence  that  on  said  date  in  the  town  of ,  at  the 

point  mentioned  in  evidence,  the  plaintiff  was  in  the  employ  of  the 
defendant,  and  was  in  performance  of  his  duties  working  in  inter- 
state commerce  for  defendant  in  coupling  said  tender  to  cars,  and 
was  between  the  end  of  said  tender  and  cars,  and  while  in  the  ex- 
ercise of  ordinary  care  was,  by  reason  of  the  fact  that  said  coVipler 
would  not  work  or  accomplish  the  purpose  for  which  it  was  de- 
signed, and  would  not  couple  automatically  by  impact,  and  could 
not  be  uncoupled  without  the  necessity  of  men  going  between  the 
end  of  said  tender  and  the  end  of  cars  (provided  you  so  find),  and 
because  of  the  failure  of  the  defendant  company  to  provide  said 
tender  with  secure  grabirons  or  handholds  in  the  end  of  said  ten- 
der for  greater  security  to  men  in  coupling  and  uncoupling  said 
tender  (provided  you  so  find),  and  because  of  the  fact  that  the 
pin-lifting  rod  and  the  ladder  and  the  perpendicular  handholds  on 
the  rear  corners  of  said,  tender,  and  the  steps  or  stirrups  on  said 
tender  mentioned  in  evidence  did  not  afford  the  same  or  equal  se- 

i  Thornton  v.  Minneapolis  &  St.  L.  R.  Co.,  175  N.  W.  71,  187  Iowa,  1158. 
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curity  as  grabirons  or  handholds  placed  in  the  end  of  said  tender 
for  greater  security  to  men  in  coupling  and  uncoupling  said  ten- 
der (provided  you  so  find),  run  against,  upon,  and  over  by  said 
tender  and  engine,  and  injured,  then  your  verdict  will  be  for  the 
plaintiff  on  the  first  count  of  his  petition.* 
§  3698(3).  Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  car  and  engine  between  which  plaintiff  was  hurt 
were  each  provided  with  standard  automatic  couplers  which  would 
couple  automatically  by  impact  when  the  knuckles  were  open  and 
were  provided  with  levers  by  which  the  knuckles  could  be  thrown 
open  without  going  between  the  cars,  and  that  these  couplers 
were  in  good  working  order,  and  that  there  was  no  defect,  just 
prior  to  the  accident  in  the  operation  of  the  couplers,  and  that 
there  is  no  coupler  known  which  will  couple  by  impact  while  the 
knuckles  are  closed,  or  one  closed  and  the  other  partly  close^,  then 
the  jury  should  find  their  verdict  for  the  defendant.*' 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  engine  of  the  defendant  was  not  equipped  with  a 
coupler  which  would  couple  automatically  by  impact  and  which 
could  be  coupled  to  the  car  without  the  Necessity  of  the  plaintiff 
going  between  the  ends  of  the  engine  and  the  car  to  make  the 
coupling  at  the  time  of  the  accident,  and  that  the  failure  to  have 
the  engine  so  equipped  proximately  caused  the  injury  to  the  plain- 
tiff, they  should  find  for  the  plaintiff,  unless  they  believe  that  the 
plaintiff  was  guilty  of  contributory  negligence.*" 

The  court  instructs  the  jury  that  the  law  is  not  complied  with 
by  merely  furnishing  couplings  which  will  couple  automatically 
by  impact  after  they  have  been  fixed  and  made  ready  to  be  coupled 
by  employes  going  between  the  ends  of  the  engine  and  car.  Nor 
is  thf  mere  fact  that  the  railway  company  provides  couplers  prop- 
er in  their  material  and  construction. which  are  of  standard  make 
and  are  modeled  and  constructed  so  as  to  be  capable  of  coupling 
by  impact  sufficient.  The  couplers  must  be  so  constructed  and  at- 
tached and  kept  so  attached  that  they  will  when  properly  operat- 
ed and  given  a  reasonable  trial  actually  and  in  fact  couple  auto- 
matically by  impact  without  the  necessity  of  the  employes  going 
between  the  ends  of  the  engine  and  car  to  effect  a  coupling.* 

§  3699.     Duty  of  telephone  company 

You  are  instructed .  that  it  was  the  duty  of  the  telephone  com- 
pany to  exercise  ordinary  care  to  provide  a  reasonably  safe  place 

3  Moore  v.  St.  Joseph  &  G.   I.  Ry.  e  Chesapealse  &  O.  Ry   Co    v    Ar- 

Co.,  186  S.  W.  1035,  268  Mo.  31.  rington,  101  S.  E.  415,  126  Va.  194 

*  OhesaReake  &  O.  Ry.  Co.  v.  Ar-  e  Chesapeake  &  O.  Ry    Co   v    Ar- 

rington,  101  S.  E.  415, 126  Va.  194.  rington,  101  S.  E.  415,  126  Va.'  194. 
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in  which  its  employes  were  required  to  v/ork,  and  to  provide  such 
employes  with  reasonably  safe  appliances  to  do  the  work  exacted 
of  them,  and  to  exercise  the  sanie  care  to  keep  such  places  where 
said  employes  were  required  to  work  in  a  reasonably  safe  condi- 
tion, and  to  keep  said  appliances  also  in  a  reasonably  safe  condi- 
tion, and  a  servant  has  a  right  to  assume  that  such  place  has  been 
provided,  and  that  such  reasonably  safe  appliances  have  been  fur- 
nished wherever  and  with  which  he  is  required  to  work,  unless 
there  are  defects  and  dangers  in  such  places,  or  in  such  appliances, 
which  are  discernible  by  ordinary  observation,  and  unless  the  serv- 
ant has  knowledge  of  the  fact  that  such  place  where  he  is  required 
to  work  is  unsafe,  or  that  such  appliance  is  unsafe.' 

§  3700.     Duty  of  operator  of  mines 
§  3700(1).    Alabama 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  car  that  knocked  the  prop  down  was  defective,  and 
too  wide  to  pass  by  said  prop  in  safety,  and  the  defect  in  the  car 
was  the  proximate  cause  of  the  death  of  plaintiff's  intestate,  then 
your  verdict  must  be  for  the  plaintiff,  if  you  further  believe  from 
the  evidence  that  said  defect  arose  from,  or  had  not  been  discov- 
ered or  remedied  owing  to,  the  negligence  of  defendant  or  some 
one  intrusted  by  it  with  the  duty  of  seeing  that  its  ways,  works, 
machinery,  or  plant  were  in  proper  condition.* 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  post  or  prop  that  was  knocked  down,  causing  the 

rock  to  fall  and  kill  ,  was  too  close  to  the  room  track  to 

permit  cars  to  pass  in  safety,  this  was  a  defect  in  the  ways,  works, 
machinery,  or  plant  of  defendant ;  and  if  such  defect  had  not  been 
discovered  or  remedied,  owing  to  the  negligence  of  defendant  or 
some  one  intrusted  by  it  with  the  duty  of  looking  after  its  ways 
and  works,  and  such  defect  was  the  proximate  cause  of  the  death 
of  plaintiff's  intestate,  then  your  verdict  must  be  for  the  plaintiff.* 

§  3700(2).    Missouri 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
the  preponderance  or  greater  weight  of  the  evidence  in  this  case 
that  the  cable  and  wires  mentioned  in  evidence  were  held  in  posi- 
tion in  the  terminal  box  mentioned  in  evidence  by  means  of  wood- 
en clamp  or  clamps  in  said  box,  and  that  said  clamp  or  clamps  had 
been  burned  and  charred  by  the  fire  mentioneJd  in  evidence,  and 
had  by  reason  thereof  become  defective  and  insufficient  to  hold 

7  Southwestern  Telegraph  &  Tele-  »  Cahaba  Southern  Mining  Co.  v. 

phone  Co.  v.  Sanders  (Tex.  Civ.  App.)      Pratt,  40  So.  943,  146  Ala.  245. 
138  S  W  1181.  *  Cahaba  Southern  Mining  Co.   t. 

Pratt,  40  So.  943,  146  Ala.  245. 
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■said  cable  and  wires  in  position  with  the  aid  of  hook  and  fasten- 
ing on  the  messenger  wire  mentioned  in  evidence,  and  were  insuffi- 
cient to  prevent  the  wires  from  slipping  and  passing  through  said 
terminal  box;   and  if  you  further  believe  from  the  evidence  that 

on  or  about ,  plaintiff  was  in  the  employ  of  the  defendant 

at  its  said  mine  as  a  pump  man,  and  that  on  or  about  said 

day  of ,  defendant  ordered  and  directed  plaintiff  to  aid  and 

assist  in  placing  the  wires  extending  beyond  the  terminal  box  and 
■down  toward  the  shaft,  as  mentioned  in  the  evidence,  over  or  at- 
tach same  to  the  hook  mentioned  in  evidence  as  being  attached  to 
said  crab  mentioned  in  evidence,  and  that,  while  plaintiff  was  aid- 
ing and  assisting  in  said  work,  and  attempting  to  place  the  wires 
■over  or  attach  same  to  the  hook,  if  the  jury  believe  he  was  so  aid- 
ing and  assisting  in  said  work,  and  so  attempting  to  place  or  at- 
tach said  wire,  said  clamp  or  clamps  in  said  terminal  box  failed 
to  secure  or  hold  in  position  said  cable  and  wires  therein,  with 
such  assistance  as  said  hook  on  said  messenger  wire  afforded,  and 
that  by  reason  of  the  charred  and  insecure  condition,  if  same  was 
insecure  and  charred,  of  said  clamp  or  clartips,  said  wires  slipped 
and  passed  with  great  force  and  speed  across  plaintiff's  left  hand, 
and  the  fingers  thereon,  and  caught  plaintiff's  left  hand  and  the 
fingers  thereon  between  the  wires  and  said  terminal  bojf,  and 
thereby  and  by  reason  thereof  caused  three  of  plaintiff's  fingers 
to  be  cut  off  and  the  little  finger  on.  his  left  hand  to  be  lacerated, 
bruised,  and  injured;  and  if  the  jury  further  believe  from  the  evi- 
dence that  the  defendant,  before  ordering  and  directing  plaintiff,  if 
the  jury  believe  he  was  ordered  and  directed,  to  aid  and  assist  in 
the  aforesaid  work  and  in  placing  said  wires  or  attaching  the  sarne 
to  said  hook,  knew,  or  could  have  known  by  the  exercise  of  ordi- 
•nary  care,  that  said  clamp  or  clamps  in  said  terminal  box  had  been 
burned,  charred,  and  injured  by  said  fire  in  time  to  have  repaired 
the  same,  and  that  defendant  negligently  failed  and  omitted  to  rea- 
sonably inspect  said  clamp  or  clamps  in  said  terminal  box,  and 
failed  to  exercise  reasonable  care  to  repair  and  render  reasonably 
safe  said  clamp  or  clamps,  if  the  jury  believe  said  clamp  or  clamps 
were  defective  and  unsafe  by  reason  of  their  burned  and  charred 
■condition,  and  that  such  negligence,  if  any,  was  the  cause  of  the 
injuries  to  plaintiff,  if  any,  as  shown  by  the  evidence — then  the 
jury  will  find  the  i.ssues  for  the  plaintiff  and  assess  his  damages 
at  such  sum  as  the  jury  may  believe  from  the  evidence  will  rea- 
sonably compensate  plaintiff  for  the  injuries  suffered,  if  any,  not, 
however,  to  exceed  the  sum  of  $ .^" 

10  Lawbaugh  v.  McDonald  Mining    Co.  (App.)  202  S.  W.  617. 
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^  3700(3).     Oklahoma 

You  are  instructed. that  the  operator  of  a  coal  mine  is  not  an  in- 
surer of  the  lives  of  the  men  employed  by  him  or  it.  The  operator 
is  required  only  to  exercise  ordinary  care  in  providing  the  men 
working  for  him  a  safe  place  to  work  and  with  safe  appliances  with 
which  to  do  the  work,  and  by  "ordinary  care"  I  mean  such  care 
as  a  reasonably  prudent  man  would  use  in  the  conduct  of  his  own 
business  under  like  circumstances.^^ 

§  3701.     Same — Duty  to  furnish  safe  and  suitable  oil 

You  are  instructed  that  the  defendant,  in  order  to  Be  relieved 
from  liability  for  injuries  received  by  its  employes  from  the  use 
of  defective  materials,  is  not  required  to  furnish  the  best  materials 
known,  or  to  subject  such  as  he  does  supply  to  an  analysis,  to  dcT 
termine  what  hazard  may  be  incurred  in  their  use;  but  the  de- 
fendant is  only  required  to  use  ordinary  care  in  the  purchase  of 
suitable  materials  for  the  purposes  for  which  said  materials  are 
intended,  and  in  the  use  of  such  materials  to  follow  the  ordinary 
usage  of  the  business  as  conducte'd  by  prudent  men.  You  are  fur- 
ther instructed  that  if  a  coal  company  purchase  a  lot  of  oil  from 
a  reputable  manufacturer  under  a  warranty  that  it  is  a  noninflam- 
mable  lubricating  oil,  and  after  a  large  portion  of  said  oil  has  been 
used  without  an  accident  or  explosion  from  becoming  ignited,  one  bar- 
rel of  such  oil  becomes  ignited,  and  is  found  to  be  inflammable,  then 
the  jury  may  take  into  consideration  all  of  such  facts  and  circum- 
stances in  determining  whether  or  not  the  defendant  company  was 
guilty  of  negligence  in  the  use  of  said  oil  in  its  mine.^^ 

The  jury  is  instructed  that  it  is  the  duty  of  a  master  to  use  rea- 
sonable care  to  see  that  appliances  and  materials  furnished  for 
use  by  its  servants  are  reasonably  safe  and  suitable  appliances  and 
materials  for  the  use  and  purposes  for  which  they  are  intended, 
and  this  includes  the  necessity  of  using  the  same  degree  of  care 
in  the  matter  of  observation  and  inspection  to. discover  the  char- 
acter of  the  appliances  and  materials  so  furnished.  And  this  rea- 
sonable care  varies  according  to  the  danger  to  be  avoided  and 
according  to  the  character  of  the  appliance  or  material  so  fur- 
nished. So  in  the  matter  of  furnishing  oil  for  the  use  of  its  serv- 
ants in  lubricating  the  cars  down  in  the  mine,  in  this  case,  the  de- 
fendant company  was  bound  to  use  reasonable  care  to  inspect 
and  ascertain  what  sort  of  oil  was  furnished,  and  to  use  the  same 
care  to  furnish  a  reasonably  safe  and  suitable  oil;  and  the  jury  are 
to  determine  what  would  be  the  reasonable  care  the   company 

11  Hailey-Ola  Coal  Co.  v.  Parker,  12  Halley-Ola  Coal  Co.  v.  Parker, 

122  P.  632,  32  Okl.  642,  40  L.  E.  A.       122  P.  632,  32  Okl.  642,  40  L.  E.  A. 
^.  S.)  1120.  (N.  S.)  1120. 
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should  exercise  in  respect  to  the  inspection  and  use  of  this  oil, 
and  whether  what  was  done  by  the  company,  if  anything,  in  this 
respect,  was  the  exercise  of  the  reasonable  care  a  reasonably  pru- 
dent man  would  have  exercised  in  such  a  case.^* 

4.    Methods  of  Work 
§  3702.     Duty  of  master  in  general 
§  3702(1)-    Michigan 

The  court  instructs  the  jury  that  the  master  is  not  liable  for  any 
negligence  with  respect  to  the  methods  of  work,  when  he  furnishes 
the  proper  appliances  and  proper  tools  and  has  pointed  out  the 
safe  method  for  those  who  work  at  that  employment,  and  they  do 
not  follow  the  method,  but  use  one  of  their  own." 

§  3702(2).     Oregon 

Yoii  are  instructed  that  the  law  also  provides  that  if  a  master 
directs  his  servant  to  do  certain  work  in  a  manner  not  reasonably 
safe,  and  the  performance  of  the  work  in  the  manner  directed  is 
the  proximate  cause  of  the  injury  to  the  servant,  the  master  is  guilty 
of  actionable  negligence.^® 

§  3702(3).    Texas 

You  are  instructed  that,  if  you  believe  from  the  preponderance 
of  the  evidence  that  the  plaintiff  was  engaged  in  fastening  or  tight- 
ening a  nut  upon  the  steam  shovel  of  the  defendant  about  the 

day  of ,  and  while  so  engaged  the  defendant's  agents 

and  servants  in  charge  of  said  steam  shovel  caused  the  machinery 
to  move,  and  that  the  act  of  moving  the  machinery,  if  it  was  moved, 
was  negligence,  and  that  said  negligence  caused  plaintiff's  foot  to 
be  injured  as  alleged  in  his  petition,  then  you  will  find  for  the 
plaintiff,  unless  you  find  for  the  defendant  under  other  portions  of 
this  charge.^® 

§  3703.     Delegation  of  duty 

I  instruct  you  that  it  is  the  duty  of  the  master  to  exercise  rea- 
sonable and  ordinary  care  to  adopt  safe  rules  and  methods  of  work, 
and  that  this  is  a  personal  duty  which  the  master  owes  to  its  serv- 
ant, and  which  cannot  be  delegated  or  transferred  to  another  in 
such  manner  as  to  relieve  it,  the  master,  from  responsibility 
thereof." 

13  Hailey-Ola  Coal  Co.  v.  Parker,  lo  Prement  v.  Wells,  133  P.  647,  G3 

122  P.  632,  32  Okl.  642,  40  L.  R.  A..       Or.  336. 
(N.  S.)  1120.  10  Texas  &  P.   By.   Co.   v.   Bursey 

1*  Poirier  v.  Bartlett  Lumber  Co.,      (Civ.  App.)  192  S.  W.  809 
148  N.  W.  750,  182  Mich.  678.  "  Fonts  v.  Southern  Pac.  Co    150 

P.  215,  30  Cal.  App.  633. 
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§  3704.     Use  of  improper  and  unusual  methods  of  work  as  ground 
of  liability 

Assumption  of  risk  of  customary  methods  of  worlf,  see  post,  §  3728. 

The  court  instructs  the  jury  that,  if  you  beUeve  from  a  preponder- 
ance of  the  evidence  (by  which  is  meant  the  greater  weight  of  cred- 
ible testimony)  that  the  plaintiff  was  injured  while  he  was  in  the 
employ  of  the  defendant,  while  at  work  as  skidway  man  and  in  the 

line  of  his  duties  as  such,  on  or  about ,  in ,  and  that 

plaintiff's  said  injury,  if  any,  was  caused  by  a  log  which  was  being 
"snaked"  in  by  a  team  driven  by ,  another  employe  of  the  de- 
fendant engaged  in  the  execution  of  said  work,  being  pulled  against 
the  end  of  a  log  upon  the  skidway  and  thus  causing  the  other  end 
of  the  log  so  struck  to  strike  plaintiff's  leg  and  injure  him,,  and 

that  the  said ,  instead  of  following  the  customary  and  proper 

road  or  passageway  which  had  been  cut  out  and  marked  out  for 
following  when  so  hauling  the  logs  from  the  woods,  he  turned  his 
team  out  of  that  usual  and  proper  road  or  passageway,  and  thus 
jerked  the  log  which  he  was  "snaking"  into  and  against  the  south 
end  of  a  log  already  upon  the  skid,  and  thus  caused  the  other  end 
of  that  log  to  be  suddenly  and  swiftly  swung  towards  plaintiff,  who 
was  standing  near  the  opposite  end  of  the  skidway,  so  that  his  left 
leg  was  struck  with  great  force  and  he  was  knocked  down  and  in- 
jured;  and  further  you  find  from  a  preponderance  of  the  evidence 

that  the  said in  so  "snaking"  in  said  log  and  not  following 

the  usual  passageway  which  had  been  provided  for  hauling  logs  (if 
you  find  such  was  the  fact)  was  negligent,  bearing  in  mind  the 
definition  of  "negligence"  as  hereinafter  given  you,  then  such  neg- 
ligence of  said  employe, (if  you  find  he  was  so  negligent), 

is  chargeable  to  the  defendant,  and  in,  case  you  find  that  there  was 

such  negligence  on  the  part  of  said ,  and  further  you  find  that 

the  injury  thereby  caused  plaintiff,  if  you  find  that  he  was  then  and 
there  injured,  was  proximately  caused  by  such  negligence,  if  any, 
bearing  in  mind  the  definition  of  "proximate  cause"  as  hereinafter 
given  you,  then  you  will  return  a  verdict  for  the  plaintiff.  And 
in  this  connection  you  are  instructed  that  the  term  "negligence"  in 
law  means  the  failure  to  exercise  that  degree  of  care  which  persons 
of  ordinary  prudence  would  exercise  under  the  same  or  like  cir- 
cumstances. And  "ordinary  care"  is  such  care  as  an  ordinarily 
prudent  person  would  use  under  the  same  or  like  circumstances." 

You  are  instructed  that  if,  from  a  preponderance  of  evidence,  you 
believe  that  G.  was  intrusted  by  the  defendant  with  the  power  to 
manage,  control,  and  direct  B.  and  the  other  men  in  the  bridge 

18  Kirby  Lumber  Co.  v.  Bratcher   (Tex.  Civ.  App.)  191  S.  W.  700. 
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gang  in  the  performance  of  their  work;  and  that,  in  virtue  of 
such  power,  the  said  G.  ordered  the  said  B.  and  three  other  men 
to  carry  an  iron  guard  rail  from  the  bridge  in  the  manner  alleged 
in  plaintiff's  petition;  and  that  in  attempting  to  carry  the  guard 
rail  as  directed,  that  said  B.  was  thrown  from  the  bridge,  and  killed, 
in  the  manner  alleged  in  plaintiff's  petition;  and  the  manner  in 
which  G.  directed  the  rail  to  be  moved,  if  he  gave  any  direction, 
was  an  improper  and  unusual  method  of  moving  the  rail ;  and  that 
it  was  attended  with  unusual  danger  and  hazard ;  and  that  it  was 
negligence  to  so  order  its  removal ;  and  that  such  negligence,  if 
any,  directly  caused  the  death  of  B. ;  and  that  the  plaintiff  has 
been  damaged  by  the  death  of  B. — then  your  verdict  should  be 
for  plaintiff,  unless  you  further  find  that  B.  was  guilty  of  con- 
tributory negligence,  or  assumed  the  risk,  as  hereinafter  charged/* 

§  3705.    Presumption  of  knowledge  by  master  of  customary  meth- 
od of  work 
The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
there  was  a  custom  in  the  mine  of  defendant  not  to  start  the  cable 

for minutes  after  it  had  been  stopped,  and  the  custom  had 

been  of  long  standing. in  the  mine,  defendant  would  be  presumed 
to  have  knowledge  of  it,  and  would  be  bound  by  such  custom.*" 

§  3706.    Failiure  to  fiumish  sufficient  men  to  enable  work  to  be  done 

with  safety 
§  3706(1)-     Deraware 

You  are  instructed  that  it  is  the  duty  of  the  master  to  see  that 
the  number  of  servants  engaged  upon  any  particular  work  is  suffi- 
cient to  secure  the  reasonable  safety  of  each  one  of  them.*^ 

You  are  instructed  that,  if  you  are  satisfied  that  death  resulted 
in  this  case,  from  the  mere  fact  that  the  crew  of  the  shifting  crane 
was  not  sufficient  to  procure  the  reasonable  safety  of  the  work- 
man, the  company  would  be  liable;  but  if  the  deceased  saw  and 
knew  of  such  inadequacy,  and  continued  to  work  without  objec- 
tion, or  if  a  part  of  the  crew  were  temporarily  absent  in  an  emer- 
gency not  reasonably  to  be  .anticipated  by  the  master,  the  defend- 
ant would  not  be  liable.** 

§  3706(2).    Missouri 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence in  the  case  that  the  defendant  failed  to  furnish  a  sufficient 
number  of  men  to  do  with  reasonable  safety,  the  work  in  which. 

i»  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  =»  Coughlan  v.  Philadelphia    B    & 

Bonnet  (Tex.  Civ.  App.)  38  S.  W.  813.  W.  R.  Co.,  67  A.  148,  6  Pennewill,  242 

20  Sturm  V.  Consolidated  Coal  Co.,  2  2.  Coughlan  v.  Philadelphia    B    & 

9.T  N.  B.  345,  248  111.  20,  21  Ann.  Cas.  W.  R.  Co.,  67  A.  148,  6  Pennewill,  242 
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plaintiff  was  engaged  at  the  time  of  the  accident  in  question,  tak- 
ing into  consideration  the  kind  of  work  in  which  he  was  then  en- 
gaged, and  the  kind  of  appliances  which  were  furnished  by  defend- 
ant with  which  to  do  said  work,  and  if  you  further  believe  from 
the  evidence  in  the  case  that  such  failure  upon  the  part  of  the  de- 
fendant was  "negligence,"  within  the  meaning  of  that  term,  as 
hereinafter  defined,  and  if  you  further  believe  from  the  evidence 
in  the  case  that  the  accident  occurred  arid  plaintiff  was  injured  by 
reason  of  such  negligence,  then  plaintiff  is  entitled  to  recover,  and 
it  is  your  duty  as  jurors  to  return  a  verdict  in  his  favor,  provided 
you  find  that  at  the  time  of  said  accident  he  was  not  himself  guilty 
of  negligence  which  directly  contributed  thereto.  By  the  term 
"negligence"  as  used  in  these  instructions,  is  meant  the  failure  to 
exercise  such  care  and  prudence  as  an  ordinarily  careful  and  pru- 
dent person  would  exercise  under  the  same  or  similar  circum- 
stances.** 

§  3706(3).    Virginia 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  plaintiff's  decedent  at  the  time  of  the  accident  was 
engaged  in  painting  the  trestle  of  the  defendant  in  the  perform- 
ance of  his  duties,  and  that  while  so  engaged  the  defendant  com- 
pany attempted  to  move  the  swinging  scaffold,  and  in  doing  this 
the  agents  of  the  defendant  began  to  move  the  ladder  towards  the 
back  of  plaintiff's  decedent,  and  that  deceased  was  struck  and 
thrown  from  the  trestle  solely  as, a  result  of  the  negligence  of  the 
foreman,  if  you  believe  the  act  of  the  foreman  was  negligence,  in 
ordering  the  ladders  to  be  moved  by  an  insufficient  force  to  handle 
and  control  them,  and  that  said  foreman  had  the  supervision  of 
said  work,  and  was  the  superior  to  said  decedent,  or  had  the  right, 
or  was  charged  with  the  duty,  of  controlling  and  directing  the  gen- 
eral services  and  the  immediate  work  of  the  decedent  and  the 
other  men  engaged  in  said  work,  and  thereby  the  accident  resulted 
without  negligence  of  the  said  decedent,  you  must  find  for  the 
plaintiff.** 

§  3707.    Method  of  handling  explosives 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  it  is  dangerous  to  thaw  frozen  dynamite  by  an  open  fire, 
and  that  the  method  of  thawing  dynamite  by  an  open  fire  is  not 
reasonably  safe,  and  that  such  dangers  could  be  avoided  or  greatly 
reduced  by  the  use  of  appHances  and  methods  which  were  within 
easy  reach  of  the  master,  and  that  the  existence  of  such  danger  and 

2«  Meily  v.  St.  Louis  &  S.  F.   Ry.  2*  Chesapeake  &  O.  Ry.  Co.  v.  New- 

Co.,  114  S.  "W.  1013,  215  Mo.  567.  ton's  Adm'r,  85  S.  E.  461,  117  Va.  260. 
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the  means  of  avoiding  it  or  greatly  reducing  it  were  known  to  the 
master,  or  by  the  exercise  of  reasonable  care  and  diligence  on  his 
part  could  have  been  known  to  him,  then  it  was  a  duty  that  the 
master  owed  his  servants  to  adopt  such  methods  and  use  such  ap- 
pliances as  were  reasonably  safe,  and  any  other  methods  which 
were  not  reasonably  safe  will  not  excuse  the  master  for  injuries 
to  the  servant  resulting  therefrom.*® 

The  court  instructs  the  jury  that  the  degree  of  caution,  care, 
and  diligence  exacted  by  the  law  of  the  defendant  company,  in 
providing  appliances,  methods  of  work,  and  means  of  safety  for 
the  employes  in  thawing  dynamite,  was  only  ordinary  and  reason- 
able care,  caution,  and  prudence  in  providing  and  adopting  reason- 
ably safe  appliances  and  methods  in  thawing  said  dynamite. 
Therefore,  if  the  jury  shall  believe  from  the  evidence  that  the 
method  of  thawing  dynamite  by  the  defendant  company,  at  the 
time  the  injury  occurred  from  the  explosion  complained  of,  was 
the  method  of  thawing  dynamite  before  an  open  fire,  in  the  open 
air,  and  if  the  jury  shall  further  believe  from  the  evidence  in  this' 
case  that  the  method  of  thawing  dynamite  was  reasonably  safe, 
then  the  court  instructs  the  jury  that  the  defendant  company  was 
not  negligent  in  using  that  mode  of  thawing  dynamite,  and  the 
jury  will  find  for  the  defendant.** 

§  3708.  Care  required  while  moving  heavy  objects  at  an  elevation 
Bearing  carefully  in  mind  the  foregoing  instructions,  if  you  be- 
lieve from  the  evidence  that  the  plaintiff,  while  in  the  employment 
of  the  defendant  in  the  capacity  of  a  laborer,  was  placed  by  S., 
defendant's  foreman,  at  work  winding  up  a  rope  on  the  windlass 
to  a  derrick,  and  that,  while  the  plaintiff  was  so  engaged,  the  said 
S.  directed  or  caused  two  of  plaintiff's  coservants,  A.  and  H.,  to 
go  up  and  remove  some  ropes  and  blocks,  commonly  called  "snatch 
blocks,"  from  the  top  of  said  derrick,  and  that  while  the  said  H. 
and  the  said  A.  were  so  removing  said  ropes  and  snatch  blocks, 
and  plaintiff  was  sp  winding  the  rope  on  said  windlass,  one  of  said 
blocks  fell,  and  injured  plaintiff,  you  will  find  for  the  plaintiff,  if 
you  further  believe  from  the  evidence  that  in  so  directing  and 
causing  said  H.  and  A.  to  so  remove  said  ropes  and  blocks  from 
the  top  of  said  derrick  while  plaintiff  was  at  work  beneath,  wind- 
ing said  windlass,  the  said  S.  failed  to  exercise  ordinary  care  for 
plaintiff's  safety,  and  that  this  failure  on  the  part  of  said  S.  to  ex- 
ercise ordinary  care  caused  plaintiff's  injury,  and  further  believe 

25  Bertha    Zinc    Co.    v.    Martin's  2 » Bertha    Zinc    Co     v     Martin'ts 

Adm'r,  22  S.  E.  869,  93  Va.  791,  70       Adm'r,  22  S.  E.  8C9,  93  Va'  791  70  L 
L.  K.  A.  999.  R.  A.  999.  ' 
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from  the  evidence  that  plaintiff  himself,  at  the  time  he  was  in- 
jured, was  exercising  ordinary  care  for  his  own  safety.*' 

You  are  instructed  that  if  you  should  believe  frOm  the  evidence 
that  the  said  S.  did  not  direct  or  cause  the  said  A.  and  H.  to  go 
up  and  remove  said  ropes  and  blocks  from  the  top  of  said  derrick 
while  plaintiff  was  at  work  beneath,  winding  said  windlass,  but 
that  one  L.',  who  was  in  the  employment  of  defendant  at  the  time, 
so  directed  or  caused  the  said  H.  and  A.  to  do  said  work,  while 
the  said  S.  was  not  personally  present,  and  had  not  directed  said 
work  to  be  so  done,  you  will  find  for  defendant,  unless  you  should 

find  for  plaintiff,  under  paragraph of  this  charge.     In  this 

connection,  however,  you  are  instructed,  that  if  you  believe  from 
the  evidence  that  the  said  S.  directed  said  work  to  be  done  in  said 
manner,  under  said  circumstances,  and  that,  in  so  doing,  he  failed 
to  exercise  ordinary  care  for  plaintiff's  safety,  and  that  plaintiff 
was  injured  by  reason  thereof,  without  any  fault  on  his  part  help- 
ing to  cause  his  injury,  the  defendant  would  be  liable  in  damages 
to  the  plaintiff  even  though  you  should  believe  from  the  evidence 
that  the  said  S.  was  not  personally  present  when  said  work  was 
being  actually  done.  In  this  connection,  you  are  further  instructed 
that  if  you  should  believe  from  the  evidence  that  the  said  L.  de- 
livered to  the  said  H.  and  A.  the  direction  to  do  said  work  at  said 
time  under  said  circumstances,  but  that  he  did  so  as  the  mouth- 
piece of  the  said  S.,  or  with  the  knowledge  and  approval  of  said 
S.,  then  this  would  be  the  same  as  if  the  said  S.  himself,  in,  per- 
son, had  so  directed  said  work  to  be  done.  In  other  words,  the 
acts  of  the  said  L.  would  in  such  a  case,  in  law,  be  the  act  of  the 
said  S.*» 

§  3709.     Railroad  operations 

You  are  instructed,  if  you  find  from  the  evidence  that  this  car 

was  moving  at or miles  an  hour,  and  the  foreman 

ordered  him  to  get  off  the  car  and  open  the  switch  and  get  back 

on  the  car  without  stopping,  the  car  going  at  the  rate  of  

or miles  an  hour,  or  if  the  foreman  stood  by  and  acquiesced 

in  his  doing  so,  and  allowed  the  plaintiff,  according  to  custom,  to 

jump  off  and  get  back  on  the  car  while  going  or  

miles  an  hour,  and  made  no  effort  to  have  the  car  stopped  for  the 
plaintiff  to  get  on,  that  that  would  be  negligence.** 

27  Sherman  Oil  &  Cotton  Co.  v.  Stewart,  42  S.  W.  241,  17  Tex.  Civ. 
Stewart,  42  S.  W.   241,  IT  Tex.  Civ.      App.  59. 

App  59  ^^  Ware  v.  Southern  Ry.  Co.,  95  S. 

28  Sherman    Oil  &   Cotton   Co.   7.      E.  921,  175  N.  C.  501. 
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§  3710.    Duty  to  give  warning  signals  in  operation  of  engines  and 

cars 
I  3710(1).   Alabama 

The  jury  are  instructed  that*  if  they  believe  from  the  evidence 
that  the  .engineer  was  taking  his  signals  from  the  plaintiff  in  this 
cause,  and  did  not  see  any  sigrials  given  by ,  then  the  plain- 
tiff in  this  cause  cannot  recover  on  account  of  any  alleged  negli- 
gence of in  giving  the  signals.*' 

§  3710(2).    Arkansas 

You  are  instructed  that  the  undisputed  evidence  in  the  case 
shows  that  no  danger  or  alarm  signals  were  given,  either  by  bell 
or  whistle,  after  passing  over  the  street  crossing  some  distance 
below  where  plaintiff  was  injured,  until  just  before  the  time  plain- 
tiff was  struck,  and  you  are  further  instructed  that,  if  you  believe 
from  the  evidence  that  reasonable  prudence  would  have  required 
that  danger  or  alarm  signals  should  have  been  given,  then  you 
are  instructed  that  the  failure  of  the  engineer  in  charge  of  the 
engine  which  struck  plaintiff  to  give  such  alarm  was  negligence 
on  his  part,  and  that,  if  you  believe  from  the  evidence  that  such 
failure  to  give  signals  was  the  proximate  cause  of  plaintiff's  injury,, 
then  your  verdict  will  be  for  the  plaintiff.*^ 
§  3710(3).    California 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  the  defendant  exercised  ordinary  and  reasonable  care  in  warn- 
ing the  said of  the  approach  of  its  train,  then  your  verdict 

must  be  for  the  defendant.** 

§  3710(4).    Kentucky 

The  court  further  instructs  you  that  it  was  the  duty  of  the  de- 
fendant company,  by  and  through  its  officers,  agents,  or  employes, 

to  give  to  those  in  charge  of  the  train  upon  which  the  said 

was  engineer  reasonable  warning  of  the  presence  of  the  work 
train  of  the  defendant  upon  its  main  track  at  the  time  in  question, 
by  placing  torpedoes  upon  its  track  or  by  flagging,  or  both,  or  in 
some  other  reasonable  manner  while  such  train  was  a  sufficient 
distance  from  said  work  train  as  would  have  enabled  those  in 
charge  of  such  moving  train  to  have  stopped  the  same  by  the  ex- 
ercise of  ordinary  care  in  time  to  have  avoided  the  collision  with 
said  train;  so,  therefore,  if  you  shall  believe  from  the  evidence 
that  the  officers,  agents,  or  employes  of  the  defendant  failed  tO' 
give  such  reasonable  warning  to  the  engineer,  or  other  person,  in 

80  Huggins  V.  Southern  Ry.  Co.,  41  Cabiness,  168  S.  W.  1116  113  Ark 
So.  856,  148  Ala.  153.  599. 

31  St.  Louis,  I.  M.  &  S.  Ey.  Co.  v.  3  2  Williams  v.   Southern  Pac    Co 

160  P.  660,  173  Cal.  525. 
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charge  of  the  train  upon  which  said  was  employed  either 

by  placing  upon  the  track  torpedoes  or  by  flagging  for  a  sufficient 
distance  from  said  work  train  as  would  have  enabled  said  engineer 
or  other  person  in  charge  of  said  moving  train,  by  the  exercise  of 
ordinary  care  and  precaution,  to  have  stopped  the  same  in  time 
to  have  avoided  said  collision,  and  that  as  the  result  of  such  fail- 
ure, if  any,  the  collision  occurred,  and  said was  killed,  then  in 

that  event  you  should  find  for  the  plaintiff.  But,  unless  you  shall 
so  find  and  believe  from  the  evidence  as  above  required,  you  should 
find  for  the  defendant.** 

The  court  instructs  the  jury  that  it  is  admitted  by  the  pleadings 

herein  that ,  the  superintendent  of  defendant's  road,  was  in 

a  position  to  see  and  did  see  the  engineer  running  the  train  onto 
the  switch,  and  that  said  ,  superintendent,  could  have  sig- 
naled to  the  engineer  to  stop  the  train  from  running  against  the 
cars  that  injured  plaintiff;  and  if  the  jury  believe  from  the  evi- 
dence that  the  defendant's  engineer,  agents,  or  employes  direct- 
ing or  controlling  the  movements  of  its  engine  and  train  knew,  or 
by  the  exercise  of  ordinary  care  C9uld  have  known,  and  reason- 
ably anticipated,  the  presence  of  plaintiff  between  the  two  cars,, 
where  he  was  injured,  at  the  time  said  engine  and  train  were  back- 
ing, under  the  directions  and  signals  from  Superintendent , 

upon  the  switch  or  siding  and  into  or  against  the  cut  of  cars  stand- 
ing thereon,  between  two  of  which  plaintiff  was  injured,  then  the 
defendant  is  chargeable  with  negligence,  and  the  jury  will  find 
damages  for  plaintiff;  and,  unless  the  jury  so  believe  from  the 
evidence,  they  will  find  for  defendant.** 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  plaintiff's  intestate  was  killed  by  one  of  defendant's 
freight  trains   moving  over  defendant's   tracks   in   the  yards   at 

,  and  that,  at  the  time  he  was  killed,  he  was  on  defendant's 

tracks  in  saici  yard  in  the  usual  course  of  his  employment,  and 
that  defendant's  agents  and  servants  in  charge  of  the  train  that 
killed  him,  if  it  did  so  kill  him,  negligently  failed  to  riiig-  the  bell 
or  give  other  signals  of  its  approach,  or  negligently  failed  to  stop 
said  train  after  they  saw  his  peril,  or  after  they  might  have  seen  it 
by  the  exercise  of  ordinary  care,  they  should  find  for  the  plain- 
tiff, unless  they  believe  from  the  evidence  that  deceased,  by  his 
own  negligehce,  contributed  to  such  an  extent  to  the  injury  that 
caused  his  death  that,  but  for  his  negligence,  it  would  not  have 
happened,  and,  in  that  event,  plaintiff  cannot  recover,  unless  de- 

83  Louisville  &  N.  E.  Co.  v.  Hollo-  =*  McKee  v.  Cincinnati,  F.  &  S.  JE. 

way's  Adm'r,  173  S.  W.  343,  163  Ky.      K.  Co.,  171  S.  "W.  425,  161  Ky.  711. 
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■fendcint's  agents  in  charge  of  said  train  knew,  or  could  have  known 
by  the  exercise  of  ordinary  care,  of  the  peril  in  which  jleceased's 
negligence,  if  he  was  negligent,  had  placed  him,  and  thereafter 
failed  to  observe  ordinary  care  to  avoid  the  injury  and  death  that 
followed.*^ 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  com- 
pany's employes,  in  charge  of  the  engine  which  struck  and  injured 
the  plaintiff  to  maintain  a  lookout  ahead  and  give  warning  of  its 
approach  and  be  in  a  position  to  control  its  movements;  and  if 
you  believe  from  the  evidence  that  the  employes  in  change  of  the 
yard  engine  made  a  backward  movement  of  said  engine,  and  failed 
to  maintain  a  lookout  ahead  of  same  as  it  moved  backward  in  said 
yard,  or  failed  to  give  reasonable  warning  of  its  approach  to  plain- 
tiff by  ringing  its  bell  or  blowing  its  whistle,  and  because  of  its 
failure  to  do  so  in  any  one  or  all  of  these  respects  the  plaintiff 
went  upon  the  track  and  was  struck  and  injured,  and  was  at  the 
time  exercising  ordinary  care  for  his  own  safety,  then  you  will  find 
a  verdict  for  the  plaintiff.^" 

Vou  are  instructed  that,  if  you  believe  from  the  evidence  in  this 

case  that  the  defendants  and  caused,  suffered,  or 

permitted  several  or  any  cars  to  run  over  the  defendant's  tratk 
without  any  person  or  persons  in  a  position  on  said  cars  to  give 
warning  of  their  approach  and  to  control  their  movements,  and 

that  said  cars  ran  against  ot  over and  killed  him,  then  this 

was  negligence,  and  you  will  find  for  the  plaintiff  against  all  the 

defendants, Railway  Company, ,  and ,  unless  you 

shall  believe  from  the  evidence  that  the  plaintiff  himself  was  guilty  of 

contributory  negligence  as  set  out  and  defined  in  instruction  No. , 

and  that  but  for  his  negligence  it  would  not  have  happened,  then 
in  the  latter  event  you  will  find  for  the  defendants.*' 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  in ,  while  plaintiff  was  in  the  service  of  defend- 
ant as  a  railway  engineer  on  one  of  its  trains  of  cars  operated  on 

its  track  near  ,  acting  at  the  time  under  orders  from  the 

defendant  or  its  agents,  the  superiors  to  said  plaintiff,  and  in  line 
of  his  duty,  the  engine  he  was  operating,  owing  to  the  negligence  of 
the  defendant  or  its  said  agents,  was  on  the  point  of  coming  in  colli- 
sion with  another  locomotive,  or  train,  coming  from  the  opposite  di- 
rection, and  that  by  reason  of  the  danger  impending  from  such  a  coUi- 

85  Louisville  &  N.  R.  Oo.  v.  Taylor's  so  ancinnati,  N.  O  &  T   P  Ev  Co 

Adm'x,  166  S.  W.  199,  158  Ky.  633.  r.  Richardson,  154  S.  W  403'i5^k;v' 

In  this  case  the  servant  had  his  back  814.                                          '              ' 

to  a  section  of  track  undergoing  re-  87  Cincinnati,  N.  O.  &  T  P  Ry  Co 

pairs  and  the  train  came  upon  him  v.  Mullane's  Adm'r,  152  S    W    555 

from  the  rear.  151  Ky.  499.                           ■       •         . 
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sion,  which  was  imminent,  the  plaintiff  jumped  off  of  his  locomotive  to 
the  ground  to  escape  the  impending  danger,  and  by  reason  thereof  he 
was  injured,  the  jury  will  find  for  the  plaintiff  in  damages  as  herein- 
after set  out.** 

§  3710(5).    Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 

the  evidence  that  plaintiff',  on  the day  of ,  was  in  the 

employ  of  the  defendant  as  a  switchman,  and  that,  while  in  the 
performance  of  his  duties  and  in  the  exercise  of  ordinary  care,  he 
was  engaged  in  the  work  of  adjusting  a  knuckle  on  the  west  end 
of  a  stationary  car  upon  the  coal  track  mentioned  in  evidence,  and 
stepping  out  from  the  track,  and  that  while  so  engaged  the  de- 
fendant company  and  its  agents  and  servants  in  charge  of  the  en- 
gine and.  cars  mentioned  in  evidence  negligently  backed  the  cars 
from .  a  stationary  position,  without  having  received  any  signal 
from  the  plaintiff,  against  and  upon  plaintiff,  thereby  causing  him 
to  be  caught  between  the  cars  mentioned  in  evidence  and  injured, 
then  your  verdict  will  be  for  the  plaintiff;  provided  you  further 
find  and  belicYe  from  the  evidence  that  an  ordinarily  prudent  per- 
son in  the  exercise  of  ordinary  care  would  not  have  moved  said  cars 
from  a  stationary  position  west  of  the  switch  mentioned  in  evi- 
dence without  a  signal  from  the  plaintiff,  and  provided  you  fur- 
ther find  from  the  evidence  that  plaintiff  did  not  know,  and,  in  the 
exercise  of  ordinary  care,  could  not  have  known,  that  the  cars 
which  struck  him  were  being  moved  toward  the  stationary  car 
upon  the  coal  track  mentioned  in  the  evidence.^* 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 

in  this  case  that  on  the day  of ,  in  the  city  of , 

defendants  were  engaged  in  operating  the  railroad  cars,  and  pots 
mentioned  in  evidence,  and  that  plaintiff  and  S.  were  then  in  the 
employ  of  defendant,  and  that  said  S.  was  then  and  there  author- 
ized by  defendant  Foundry  Company  then  and  there  to  operate 
said  cars  and  pots  and  to  instruct,  that  is  to  say,  to  direct  or  or- 
der plaintiff  where,  when,  and  how  he  should  perform  his  duties 
to  said  defendant,  and  that  he  then  and  there  so  instructed  plain- 
tiff to  then  and  there  adjust  one  of  said  pots  upon  one  of  said  cars, 
and  thereby  required  and  caused  plaintiff  then  and  there  to  go 
upon  said  track  between  two  of  said  cars  and  adjust  said  pot,  and 
that  said  S.  then  and  there,  by  the  exercise  of  ordinary  care,  could 
have  discovered  that  said  cars  were  then  about  to  move  and  were 
likely,  by  reason  thereof,  to  strike  and  injure  plaintiff,  and  then 
and  there  negligently  failed  to  warn  plaintiff  and  countermand 

88  LouIsviUe  &  N.  K.  Co.  v.  Lynch,  "  Hulse  v.  St.  Joseph  Ry.  Co.,  214 

126  S.  W.  362,  137  Ky.  696.    '  S.  W.  150. 
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said  instruction,  if  any,  and  thereby  negligently  required  plaintiff 
to  remain  on  said  track  between  said  pots,  and  then  and  there  neg- 
ligently caused  and  permitted  said  cars  suddenly  to  move  vio- 
lently along  and  over  said  railroad  track,  and  that  defendants,  by 
said  negligence,  if  any,  then  and  there  directly  and  proximately 
caused  and  permitted  plaintiff  to  be  struck  by  one  of  said  cars 
and  plaintiff's  left  leg  to  be  crushed  between  the  wheels  of  said 
car  and  one  of  the  rails  of  said  track  and  the  iron  column  men-, 
tioned  in  evidence,  and  plaintiff  thereby  to  be  injured  and  dam- 
aged, and  that  defendants  by  the  exercise  of  ordinary  care  could 
have  warned  plaintiff  and  countermanded  said  instruction  and 
thereby  averted  said  injury,  if  any,  then  you  will  find  for  plaintiff 
and  against  both  defendants,  unless  you  further  find  that  plaintiff 
was  guilty  of  negligence  and  thereby  directly  and  proximately 
contributed  to  cause  himself  to  be  injured.*" 

I  3710(6).    Texas 

You  are  instructed  that,  if  plaintiff  went  in  between  the  cars 
to  manipulate  the  couplers  between  said  cars,  under  the  directions 
of  the  conductor,  to  uncouple  two  of  the  cars,  and  the  coupler  and 
attachments  thereto  were  so  out  of  order  that  the  same  would  not 
uncouple  without  the  necessity  of  the  plaintiff  going  in  between 
said  cars  and  manipulating  the  coupler  or  its  attachments  with 
his  hands,  and  that  plaintiff  signaled  the  servants  operating  the 
train  to  move  it  in  one  direction,  and  instead  of  so  moving  the 
train  in  the  direction  that  plaintiff's  signal  indicated,  the  same 
should  be  moved,  the  servants  operating  the  train  moved  it  in  the 
■opposite  direction,  suddenly  and  unexpectedly  to  plaintiff,  and  the 
wheel  of  one  of  tHe  cars  caught  the  foot  of  the  plaintiff  and  injured 
it,  and  that  the  allowing  of  the  couplers  to  be  out  of  order,  if  this 
was  so,  and  the  moving  of  the  train  in  the  opposite  direction  to 
that  indicated  by  the  signal  of  the  plaintiff,  if  this  was  a  fact,  was 
negligence  and  the  proximate  cause  of  the  injury,  and  (if)  you  fail 
to  find  that  plaintiff  assumed  the  risk  you  will  find  for  plaintiff 
and  assess  his  damages,  unless  you  find  for  the  defendant  under 
some  other  charge  herein  given  you.*i 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant's  employes  in  charge  of  the  extra  train,  or  any  of 
them,  had  that  train  on  the  main  track  in  the  position  you  may 
find  it  was,  or  that  such  employes  or  employe  failed  to  flag  the 
regular  freight  train  in  charge  of  plaintiff,  or  to  give  any  signal  or 
warning  of  the  location  of  said  extra  train  on  the  main  track,  or 
that  such  employes  or  employe  failed  to  line  up  the  switch  or  sid- 

*o  Morin  v.  Rainey  (App.)  207  S.  W.  *!  Pecos  &  N.  T.  Ry.  Co.  v.  Chatten 

858.  (Ciy.  App.)  185  S.  W.  911. 
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ing  for  said  regular  freight  train,  then,  if  you  further  believe  from 
the  evidence  that  such  conduct  on  the  part  of  such  employes,  or 
any  of  them,  in  any  or  all  of  the  particulars  above  submitted,  was 
negligence  towards  plaintiff,  that  is,  a  failure  to  exercise  towards 
him  such  care  as  ordinarily  prudent  persons  would  have  exer- 
cised under  the  same  or  similar  circumstances,  and  that  such  neg- 
ligence, if  any,  was  a  proxim.ate  cause,  as  before  defined,  of  alleged 
injuries  to  plaintiff,  then  he  is  entitled  to  recover,  and,  if  you  so 
find,  return  your  verdict  in  his  favor.** 

You  are  instructed  that  the  burden  is  upon  the  plaintiff  to  prove 
the  facts  necessary  to  entitle  him  to  recover,  as  above  submitted 
to  you  by  the  court,  and,  unless  such  facts  are  proved  by  a.  prepon- 
derance of  the  evidence,  to  be  considered  by  you  in  its  entirety, 
then  return  your  verdict  in  favor  of  the  defendant.  If  you  do  not 
believe  from  the  evidence  that  the  employes,  or  any  of  them,  in 
charge  of  the  extra  train,  under  and  in  view  of  the  attendant  cir- 
cumstances, failed  to  exercise  such  care  as  an  ordinarily  prudent 
person  or  persons  would  have  exercised  under  the  same  or  similar 
circumstances,  in  having  the  extra  on  the  main  track  in  the  posi- 
tion you  may  find  it  was,  or  in  failing  to  flag  or  signal  or  warn  the 
regular  freight  train  in  charge  of  plaintiff  of  the  location  of  the 
extra  on  the  main  track,  if  they  did  so  fail,  or  in  failing  to  line  up 
the  switch  or  siding  for  said  regular  freight  train,  if  they  did  so. 
fail,  or  if  you  do  not  believe  that  the  employes  in  charge  of  said 
extra  train,  or  any  of  them,  could,  in  the  exercise  of  ordinary  care, 
as  before  defined,  reasonably  have  foreseen  a  collision  and  injury 
to  plaintiff,  or  a  like  injury,  as  a  natural  and  probable  result  of 
having  the  extra  on  the  main  track  in  the  position  yoU  may  find 
it  was,  or  as  a  natural  and  probable  result  of  failingf  to  flag  or  sig- 
nal or  warn  the  regular  freight  train  of  the  location  of  the  extfa 
on  the  main  track,  if  they  did  so  fail,  or  as  a  natural  and  probable 
result  of  failing  to  line  up  said  switch  or  siding  for  the  regular 
freight  train,  if  they  did  so  fail,  then,  in  either  or  both  of  these 
alternative  events,  return  your  verdict  for  the  defendant.** 

§  3710(7).    Vipgrnra 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  plaintiff,  without  negligence  on  his  part,  was  in  a 
position  which  made  injury  to  him  a  necessary  consequence  of  a 
movement  backward  of  the  engine,  and  that  the  engineei;  knew,  or 
by  the  exercise  of  ordinary  care  ought  to  have  known,  of  the  plain- 
tiff's position  and  its  danger  to  him,  then  it  was  the  duty  of  the 

42  St.  Louis,  B.  &  M.  Ry.  Co.  T.  Ver-  *' St.  Louis,  B.  &  M.    By.  Co.  v. 

non  (Civ.  App.)  161  S.  W.  84.  Vernon  (Civ.  App.)  lei  S.  W.  84. 
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engineer  to  exercise  ordinary  care  to  warn  the  plaintiff  before  at- 
tempting to  back  his  engine,  unless  the  plaintiff  knew  of  such  at- 
tempt ;  and,  if  you  believe  from  the  evidence  that  the  engineer 
negligently  failed  to  exercise  such  care,  and  that  such  failure  was 
the  proximate  cause  of  plaintiff's  injury,  then  the  plaintiff  is  en- 
titled to  recover.** 

§  3710(8).    West  Virginia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence in  this  case  that  there  was  no  light  displayed  on  the  rear 
of  the  tender  of  the  engine  that  struck  and  injured  the  plaintiff, 
and  that  it  had  been  prior  to  that  time  the  custom  of  the  defend- 
ant to  have  lights  displayed  on  the  rear  of  the  tenders  of  engines 
under:  such  circumstances  running  backward  over  the  yard  of  the 
defendant  at  night,  and  that  the  plaintiff  knew  of  such  custom, 
then  the  plaintiff  had  the  right  to  assume  that  no  engine  would  be 
run  backward  over  said  yard  at  night,  under  such  circumstances, 
without  such  light  being  displayed ;  and,  if  the  jury  further  be- 
lieve from  the  evidenfce  that  the  absence  of  such  light  from  the 
tender  of  said  engine  was  the  proximate  or  contributing  cause  of 
plaintiff's  injury,  then  the  juty  shall  find  for  the"  plaintiff,  if  you 
further  believe  from  the  evidence  that  no  more  than'  a  reasonable 
time  had  elapsed-  between  the  time  when  plaintiff  quit  work  and 
'the  time  of  his  injury.*^ 

§  3711.     Same — Kicking  or  shunting  cars 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 

the  evidence  that  ,  ,  and  are  all  the  minor 

children  of ,  deceased,  and  that  at  the  time  of  his  death  he 

left  no  wife  surviving  him,  and  that  plaintiff  is  the  appointed  cura- 
tor of  the  estate  of  said  children;  and  if  you  find  from  the  evi- 
dence that  said  deceased  was  in  the  employ  of  defendant  in  its 

switching  yards  in ,  on  or  about day  of ,  and 

while  so  employed  was  ordered  by  signal  of  the  foreman  under 

whom  he  was  working  to  couple  up  the cars  attached  to 

engine  with  cars  on  track  No.  ,  and  was  -signaled  by  said 

foreman  that  said cars  would  be  "shoved  in"  on  track  No. 

— ,  for  the  purpose  of  making  such  coupling;    and  if  you  find 

that  said  deceased  did,  in  obedience  to  said  signal,  prepare  to  make 
such  coupling,  and  that  it  became  necessary  for  him  to  go  (and  he 

did  go)  in  upon  defendant's  said  track  No.  to  adjust  the 

coupling  device  of  the  cars  already  on  said  track  on  account  of 
such  device  being  out  of  working  order  (if  you  find  it  was  out  of 

**  Norfolk  &  P.   B.   L.   E.   Co.  v.  45  Easter  v.  Virginian  Ey.  Co..  83 

Sturgis,  85  S.  E.  572,  117  Va.  532.  S.  E.  37,  76  W.  Va.  383. 


4003  MASTER  AND   SERVANT  §    37]  2  (2) 

working  order)  ;  and  if  you  find  that  it  was  the  custom  then  and 
there  when  cars  were  signaled  to  be  "shoved  in"  to  keep  them  at- 
tached to  and  under  the  control  of  the  engine,  and  not  to  let  the 
cars  to  be  coupled  come  together  until  signaled  to  do  so  by  the 

switchman  actually  making  the  coupling,  and  that  said then 

and  there  relied  upon  said  custom,  and  defendant's  servants  then 
and  there  failed  and  neglected  to  observe  same,  and,  without  giv- 
ing said  any  warning,  negligently  kicked  or  shunted  the 

cars  down  upon'  said  track  No. and  cut  them  loose 

from  the  engine  so  that  they  ran   down  uncontrollied  upon   said 

while  he  was  on  the  track  aforesaid  (if  you  find  he  was), 

and  thereby  crushed  his  body  and  inflicted  upon  him  injuries  from 
which  he  died  soon  thereafter — then  your  verdict  must  be  for  the 
plaintiff,  unless  you  further  believe  and  find  from  the  evidence 
that  plaintiff  was  guilty  of  contributory  negligence,  or  that  he  as- 
sumed the  risk  of  being  so  injured,  as  defined  by  the  other  instruc- 
tions.** 

§  3712.     Method  of  stopping  trains 
§  3712(1).    Minnesota 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that 
the  plaintiff  was,  just  before  the  accident,  in  the  line  of  his  duty 
on  the  ladder  next  to  the  caboose  attached  to  this  train,  and  if  you 
further  find  that  the  engineer  in  charge  of  the  train  unnecessarily 
applied  to  the  train  a  stop  called  a  dynamiter,  unnecessarily  and 
unusually  sudden  and  severe,  by  which  the  plaintiff  was  violently 
thrown  from  his  position  to  the  ground  and  under  the  wheels  of 
the  car,  and  thereby  caused  the  injury  he  complains  of,  and  if 
you  further  find  that  the  plaintiff  was  not  himself  negligent  in  the 
premises  in  the  position  which  he  assumed,  or  in  anything  he  did 
or  omitted  to  do  with  reference  to  his  position,  there,  then  the 
plaintiff  should  recover,  and  your  verdict  should  be  for  the  plain- 
tiff.*' 

§  3712(2),    Texas 

The  jury  are  instructed  that,  in  passing  on  whether  or  not  the 
engiijeer  was  negligent  in  the  manner  in  which  he  stopped  said 
engine,  you  will  look  to  all  the  evidence  in  the  case,  and  if  you  find 
that  a  competent  engineer,  and  one  of  ordinary  care  and  prudence, 
would  not  have  stopped  said  engine  in  the  manner  as  he  did,  then 
he  would  be  guilty  of  negligence  in  stopping  said  engine  as  he 
did ;  but  if  you  find  that  a  competent  engineer,  and  one  of  ordinary 
care  and  prudence,  would  have  stopped  said  engine  in  the  manner 

*•  Taber  v.  Missouri  Pac.  Ry.   Co.  "  Owens  v.  Chicago  Great  Western 

(Mo.)  186  S.  W.  688.  I^y-  Co.,  128  N.  W.  1011,  113  Minn.  49. 
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as  he  stopped  it,  then  he  would  not  be  guilty  of  negligence  in  so 
stopping  it.** 

§  3712(3).    Virginia 

The  court  instructs  the  jury  that  Flagman  — — —  was  in  the 
exercise  of  reasonable  and  ordinary  care  in  attempting  to  signal 
train  to  stop  with  a  red  lantern  alone  immediately  pre- 
ceding the  collision,  if  he  had  stopped  the  same  train  at a 

short  time  before  with  the  same  lantern,  provided  the  weather  con- 
ditions, such  as  fog  and  light,  were  practically  the  same  at  both 
places  at  the  time  the  red  lantern  was  used  to  stop  the  train,  pro- 
vided the  same  was  swung  and  used  as  a  danger  signal  should 
have  been  swung  or  used.*' 

§  3713.     Duty  of  railroad  company  to  watch  out  for  employees 

on  track 
§  3713(1).    United  States 

The  jury  are  instructed  that  if  the  jury  believes  from  the  evi- 
dence that  it  was  necessary  or  tisual,  within  the  knowledge  of 

,  the  engineer,  for  the  plaintiff  to  walk  on,  along,  or  over 

the  tracks  of  the  defendant  company  in  front  of  the  said  engine 
while  it  was  moving,  in  order  to  properly  perform  his  duties  of 
piloting  said  engine  out  of  said  yard,  it  was  then  the  duty  of  the 
defendapt  company,  through  its  engineer  in  charge  of  said  engine, 
to  use  reasonable  care  and  caution  in  the  management  of  said  en- 
gine, and  to  keep  such  a  lookout  for  the  plaintiff  as  an  ordinarily 
prudent  and  careful  man  would  have  done  under  the  circumstances, 
to  avoid  rvinning  said  engine  upon  or  over  the  plaintiff ;  and  if  the 
said  engineer  did  not  exercise  such  reasonable  care  and  caution, 
and  his  failure  so  to  do  was  the  proximate  cause  of  the  accident, 
then  they  must  find  for  the  plaintiff.^ 

§  3713(2).    Alabama 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  B.  had  charge  or  control  of  the  car,  which  ran  over  and  in- 
jured the  plaintiff,  and  that  B.,  while  letting  said  car  down  grade, 
was  guilty  of  negligence  in  failing  to  keep  a  proper  and  sufficient 
lookout  upon  the  track  in  front  of  the  car,  and  that  such  failure 
Was  the  proximate  cause  of  the  injury  complained  of,  you  must 
find  for  the  plaintiff,  unless  you  further  believe  from  the  evidence 
that  the  plaintiff  was  guilty  of  negligence  that  proximately  con- 
tributed to  his  injury."^ 

48  Texas  &  P.  Ry.  Co.  v.  Jowers  33  S.  Ct.  654,  229  U.  S.  114,  57  L.  Ed 

(Olv.  App.)  110  S.  W.  946.  1096,  Ann.  Gas.  19140,  172. 

*o  New  York,  P.  &    N.  R.  Co.  v.  oi  Louisville  &  N.  R.  Co.  v.  Thorn- 
Wilson's  Adm'r,  64  S.  E.  1060, 109  Va.  ton,  23  So.  778,  117  Ala.  274. 
754. 

BO  Norfolli  &  W.  Ry.  Co.  v.  Earnest, 
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§  3713(3).    Id^ho 

You  are  further  instructed  that  it  is  the  duty  of  defendant,  in 
operating  its  said  train  and  cars  over  the  track,  to  use  reasonable 
care  to  keep  a  lookout  ahead,  and  if  said  defendant  and  its  em- 
ployes in  charge  of  the  said  train  by  keeping  a  lookout  could  have 
seen  the  said  dozer  upon  the  track  and  the  plaintiff  thereon  in  am- 
ple time  to  have  stopped  the  said  train,  or  to  have  reduced  the 
speed  of  the  train  so  as  to  make  an  easy  coupling,  but  notwith- 
standing such  facts  failed  to  keep  such  lookout,  or  keeping  such 
lookout  failed  to  reduce  the  speed  of  the;  train  so  that  an  easy  cou- 
pling might  be  made,  and  that  by  reason  thereof  the  train  struck  the 
dozer  with  great  and  unusual  force  and  violence,  jarring  and  knocking 
the  plaintiff  off  of  the  said  dozer,  then  the  defendant  was  guilty 
of  negligence.^* 

!  3713(4).    Kentucky 

You  are  further  instructed  that,  if  you  believe  from  the  evidence 
that  the  engineer  in  charge  of  said  train  at  the  time  complained  of 
had  received  and  understood  a  signal  of  caution  which  indicated 
that  employes  were  on  the  track  ahead,  as  described  in  the  evi- 
dence, and,  further,  that  it  was  the  duty  of  said  engineer  after  re- 
ceiving said  signal,  if  he  did  so  receive  it,  to  keep  a  reasonable, 
careful  lookout  for  said  employes  and  to  keep  his  engine  and  train 
under  reasonable  control  until  said  employes  were  passed,  and 
that  said  engineer  failed  to  manage  and  operate  his  said  engine 
and  train  in  that  prudent  and  cautious  manner  that  an  ordinarily 
prudent  person  would  have  operated  same  under  like  or  similar 
circumstances,  and  that  as  a  result  of  the  failure,  if  any,  to  so  man- 
age and  operate  said  train,  the  plaintiff  was  injured,  then  the  law 
is  for  the  plaintiff,  and  you  will  so  find.^* 

{  3713(5).     Utah 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant 
in  the  running  of  its  engine  to  keep  a  reasonably  careful  lookout 
and  wat,ch  for  appearance  of  persons  upon  its  track,  and,  when  ob- 
served and  seen,  to  warn  them  of  its  engine's  approach  by  sound- 
ing the  engine  whistle,  or  ringing  its  bell,  or  other  suitable  sig- 
nal of  warning ;  and  if,  after  doing  so,  the  person  so  upon  its  track 
fails  to  heed  the  signal  and  remains  thereon,  then  it  would  become 
the  further  duty  of  the  defendant  to  make  reasonable  efforts  to 
stop  its  engine,  providing  it  could  do  so  without  danger  to  the  per- 
sons upon  it  or  injury  to  its  engine,  and  thus  avoid  injury  to  the 
person  upon  its  track ;  and  if  the  defendant  should  fail  to  perform 
this  duty,  and  should  wantonly  and  carelessly  run  its  engine  upon 

B2  Kinzell  v.  Chicago,  M.  &  St.  P.  "  Illinois  Cent.    E.  Co.  v.  Evans, 

Ky.  Co.,  190  P.  255.  186  S.  W.  173,  170  Ky.  536. 
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or  into  such  person,  injuring  him,  it  would  be  guilty  of  neg'li- 
^ence.^ 

§  3714.     Mining  operations 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  motorman, ,  or  his  helper  on  the  motor,  did,  on  the_  oc- 
casion of  the  decedent's  death,  in  operating  the  motor  and  cars, 
give  to  the  decedent  the  customary  signal  of  their  approach,  and 
shall  further  believe  from  the  evidence  that  there  was  a  rule  of  the 
defendant  which  permitted  the  motorman,  after  giving  such  signal, 
to  run  the  motor  and  cars  through  the  trapdoor  without  previously 
stopping  unless  the  trapper  signaled  to  the  motorman  to  stop,  that 
such  rule  was  known,  or,  by  the  use  of  ordinary  care,  could  have 
been  known,  to  the  decedent,  and  that  following  the  giving,  if  any, 
of  such  customary  signal  of  the  approach  of  the  motor  and  cars, 
the  decedent  failed  to  signal  the  motorman  to  stop  the  motor  and 
cars,  and  by  reason  of  such  failure,  if  any,  the  motorman  was 
caused  to  run  the  motor  against  the  trapdoor  and  upon  the  dece- 
dent, when  he  would  not  otherwise  have  done  so,  you  should  in 
that  event  find  for  the  defendant.®® 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  decedent, ,  on  the  occasion  of  his  death, ,  while  act- 
ing in  the  discharge  of  his  duties  as  trapper  in  the  defendant's  mine 
and  using  ordinary  care  for  his  own  safety,  was  killed  by  the  neg- 
ligence, if  any,  of  the  defendant's  servant,  ,  in  running,  or 

driving  one  of  its  motor  cars  through  the  trapdoor  of  which  the 
decedent  was  trapper,  if  he  did  so  run  or  drive  it,  without  giving 
the  decedent  the  customary  signal  of  the  coming  of  the  motor,  if 
there  was  a  failure  to  give  such  signal,  or  by  failing,  if  he  did  so 
fail,  to  obey  a  rule  of  the  defendant,  if  there  was  such  i-ule,  which 
permitted  him,  in  approaching  the  trapdoor,  to  rely  upon  the  de- 
cedent's opening  it  for  the  motor,  unless  signaled  by  the  decedent 
to  stop  it  before  reaching  the  trap  door,  then  the  law  is  for  the 
plaintiff,  and  you  should  so  find.  But,  unless  you  believe  as  predi- 
cated in  this  instruction,  you  should  find  for  the  defendant.®® 

S.    Duty  of  Master  to  Warn  or  Instruct  Concerning  Dangers  Connect- 
ed "with  Work 
§  3715.     Duty  in  general 
§  3715(1).    Alabama 

The  court  charges  the  jury  that,  unless  there  was  danger  or  rea- 
son to  believe  that  there  was  danger  in  using  the  lamp  or  fan  in  the 

s*Coates  v.  Union  Pac.  R.  Co.,  67  ="  Llnard's  Adm'r  v.  Interstate  Coal 

P.  6T0,  24  Utah,  304.  Co.,  169  S.  W.  1006,  160  Ky.  598. 

s»  Linard's     Adm'r    v.    Interstate 
Coal  Co.,  169  S.  W.  1006,  160  Ky.  598, 
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drum  of  the  boiler,  there  was  no  duty  on  the  defendant  to  warn 
_5': 

§  3715(2).    Arkansas 

You  are  instructed  that,  if  you  find  it  was  part  of  plaintiff's  duty 
to  assist  in  moving  the  truck  of  lumber  near  the  machines  to  be 
unloaded,  and  while  in  the  performance  of  it  he  was  in  the  exer- 
cise of  ordinary  care  for  his  own  safety,  and  in  assisting  put  his 
foot  in  the  spoke  of  the  wheel  of  the  truck  in  the  exercise  of  such 
care,  and  that  defendant's  servant  or  servants  knew,  ori  by  the  ex- 
ercise of  ordinary  care  ought  to  have  known,  that  his  foot  was  on 
the  truck,  and  that  after  he  had  notified  those  in  charge  of  the 
truck  load, of  lumber,  who  were  pushing  the  same  frqm  behind 
that  he  was  ready  to  help  move  the  load  forward,  the  said  truckers 
carelessly  and  negligently  pulled  and  jerked  the  truck  backwards, 
instead  of  forwards,  whereby  plaintiff's  foot  was  caught,  pressed 
up  against  the  body  of  the  truck,  and  injured,  then,  unless  the 
plaintiff  assumed  the  risk  of  his  injury,  your  verdict  will  be  for 
the   plaintiff.^ 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  plaintiff,  while  in  the  performance  of  his  duty,  placed  his  hand 
upon  a  piece  of  timber,  then  upon  the  roll,  for  the  purpose  of  re- 
moving the  same  therefrom,  and  exercising  due  care  for  his  own 
safety,  and  that  an  employe  of  the  defendant  then  in  charge  of  the 
manipulation  of  the  roller,  without  notice  to  the  plaintiff  suddenly 
reversed  said  roller,  causing  another  timber  to  be  jammed  against 
said  timber  upon  which  the  plaintiff's  hand  was  resting,  thereby 
causing  the  injury  herein  complained  of,  the  plaintiff  will  be  en- 
titled to  recover  for  said  injury.^ 
§  3715(3).    California 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  method  adopted  for  unloading  the  shafting  or  bar,  mentioned 
in  the  evidence,  from  the  car,  was  a  perilous  one,  and  that  the  per- 
ils of  the  method  so  adopted  were  known  to  defendant's  foreman 
before  or  at  the  time  of  the  accident,  and  believe  that  the  plaintiff 
did  not  know  and  in  the  exercise  of  reasonable  care  should  not 
have  known  of  such  peril,  then  it  became  the  duty  of  such  foreman 
or  boss  to  notify  the  plaintiff  thereof ;  and  if  you  believe  from  the 
evidence  that  plaintiff  was  injured  solely  by  reason  of  such  failure 
of  duty  to  notify  the  plaintiff,  then  in  that  case  I  instruct  you  that 
your  verdict  must  be  against  the  defendant  and  for  the  plaintiff.** 

f  Williams  v.  Anniston  Electric  &  "  Poinsett  Lumber  &  Mfg.  Co.  v. 

Gas  Co.,  51  So.  385,  164  Ala.  84.  Traxler,  175  S.  W.  522,  118  Ark.  128. 

58  Wisconsin  &  Arkansas  Lumber  «»  Fonts  v.  Southern  Pac.  Co.,  159 

Co.  v.  Heegel,  177  S.  W.  29,  118  Ark.  P.  215,  30  Cal.  App.  633. 
601, 
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§  3715(4).     Delaware 

You  are  instructed  that,  where  the  employment  is  dangerous  it 
is  the  duty  of  the  master  to  warn  and  instruct  his  servant  as  to  its 
-dangerous  character,  if,  by  reason  of  inexperience  or  ignorance 
the  servant  is  unacquainted  with  such  danger.  And  even  if  the 
servant  be  experienced,  it  is  the  duty  of  the  master  to  warn  him 
of  any  speicial  and  extraordinary  danger  connected  with  the  par- 
ticular employment,  if  the  same  was  unknown  to  the  servant,  and 
could  not  be  seen  or  known  by  the  reasonable  use  of  his  senses 
and  the  exercise  of  due  care.*^ 

§  3715(5).    Iowa 

You  are  instructed  that  it  is  the  duty  of  the  master  to  use  reason- 
able care  to  warn  and  apprise  the  servant  of  any  new  or  unex- 
pected or  unseen  danger  which  may  be  known  to  the  master  and 
which  is  unknown  to  the  servant,  if  he  has  reasonable  ground  to 
believe  the  same  is  unknown  to  the  servant,  and  the  same  cannot 
be  ascertained  by  the  servant  in  the  exercise  of  ordinary  prudence. 
If  the  master  sends  the  servant  into  a  place  of  danger,  which  dan- 
ger is  not  known  or  apparent,  open,  or  obvious  to  the  servant,  then 
the  servant  has  a  right  to  rely  and  believe  in  the  absence  of  knowl- 
edge to  the  contrary  that  the  master  is  sending  him  into  a  safe 
place,  and  he  is  not  required,  in  the  exercise  of  ordinary  care,  to 
go  out  of  his  way  to  search  for  hidden  dangers  or  inquire  of  the 
master  as  to  its  safety.  If  you  believe  from  a  preponderance  of 
the  evidence  that  when  the  plantiff  left  the  smoke  bax  described 
in  the  evidence,  and  went  below  to  perform  other  duties,  a  portion 
of  the  rivets  holding  the  parts  of  said  smoke  box  together  were 
uncut,  and  that  such  remaining  rivets  were  cut  during-  his  absence 
and  without  his  knowledge,  thus  rendering  the  box  unsafe  to  bear 

plaintiff's  weight  thereon,  and  the  said  foreman,  ,  knowing 

that  plaintiff  was  ignorant  of  the  fact  that  said  rivets  had  been 
cut,  or  having  reasonable  grounds  for  believing  him  ignorant  there- 
of, sent  him  to  perform  a  task  which  required  him  to  intrust  him- 
self upon  the  box  in  question,  without  warning  him  of  the  danger 
which  he  would  thus  encounter,  and  plaintiff,  acting  as  a  reason- 
ably prudent  man  under  the  circumstances,  obeyed  the  order  and 
was  injured  by  the  falling  of  the  box,  then  you  will  find  that  de- 
fendant was  negligent.®* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

defendant's  foreman, ,  told  plaintiff  to  go  up  and  adjust  the 

rope  without  warning  him  of  the  danger  of  getting  upon  said 

81  Seinlnski  v.  Wilmington  Leather  02  Jacobson  v.  United  States  Gvd- 

Co.,  83  A.  20,  3  Boyce,  288.  sum  Co.,  130  N.  W.  122,    150  Iowa, 

<  330. 
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smoke  box  in  its  then  condition,  yet  the  plaintiff  cannot  recover 

unless  you  further  find  that  the  said.^ knew  that  plaintiff  did 

not  know  that  all  the  rivets  had  been  cut,  or  had  reasonable  ground 
for  believing  that  plaintiff  did  not  know  such  fact.  Or  if  you  be- 
lieve from  the  evidence  that  the  smoke  box  in  question  fell  because 
of  pressure  applied  by  plaintiff  in  such  a  way  as  to  tend  to  push 
the  smoke  box  off  of  the  bracket  upon  which  it  was  resting,  as  he 
was  pulling  on  the  hook  attached  to  the  rope  suspended  from  the 
beam  above,  in  an  effort  to  pull  the  hook  down  to  attach  it  to  the 
rope  plaintiff  had  adjusted  on  the  smoke  box,  and  you  further  be- 
lieve that  such  source  of  danger  was  as  open  to  the  observation 
and  knowledge  of  plaintiff  as  it  was  to  defendant,  then  plaintiff 
cannot  recover.** 

I  3715(6).     Kentucky 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  work  which  the  plaintiff  was  doing  brought  him  into  a  place 
of  danger  from  the  movement  of  the  traveling  crane,  then  it  was 
the  duty  of  the  defendant  to  exercise  ordinary  care  to  avoid  injur- 
ing him,  and  that  duty  included  the  duties  of  having  a  lookout 
kept  for  him  and  to  give  him  reasonable  and  timely  warning  of  the 
movement  of  the  crane.  If  you  believe  from  the  evidence  that  the 
defendant  failed  to  observe  any  one  or  more  of  those  duties,  and 
that  by  reason  of  that  failure,  if  there  was  any,  the  crane  ran  upon 
the  plaintiff  and  he  was  thereby  injured,  then  the  law  is  for  the 
plaintiff,  and  you  should  so  find.  But  unless  you  so  believe  from 
the  evidence,  then  the  law  is  for  the  defendant,  and  you  should  so 
find.** 

§  3715(7).    Michigan 

You  are  instructed  that,  if  the  boy  was  in  close  proximity,  where 
he  might  get  in  front  of  the  machine,  and  it  was  apparent  to  defendant 
and  she  did  not  warn  him,  why,  then,  it  might  possibly  be  careless- 
ness on  her  part,  according  as  you  view  the  entire  situation,  what 
she  did,  what  she  was  doing,  and  anything  that  might  engage  her 
attention  in  taking  care  of  her  machine  on  account  of  her  taking 
her  machine  arolind  the  tree.  All  these-  circumstances  you  must 
consider.*® 

The  court  instructs  the  jury  that  it  is  claimed  that  the  employer 
was  negligent  in  not  warning  the  plaintiff.  There  appears  to  be 
no  evidence  in  this  case  that  the  defendant,  or  any  person  working 
for  the  defendant,  who  would  be  in  the  position  of  a  vice  principal, 

•8  Jacobson  v.  United  States  Gyp-  ««  Bradas  v.  Henry,  Voght  Macb. 

sum  Co.,  130  N.  W.  122,  150   Iowa,      Co.,  194  S.  W.  1044,  175  Ky.  803. 
330,  »^  White  v.  Cowing,  171  Ni  W.  450, 

205  Mich.  318, 
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knew,  that  the  plaintiff  or  his  associates  were  doing  the  work  in 
the  ma:nner  in  which  they  we.re  doing  it,  nor  that  they  would  be 
liable  to  do  it  in  that  way.  There  is  nothing  to  connect  the  defend- 
ant at  all  with  the  improper  method  or  unsafe  way  in  which  this 
work  was  being  done,  and  it  would  not  be  the  duty  of  the  em- 
ployer to  warn  the  plaintiff  against  a  practice  which  was  safe,  and 
which  the  employer,  according  to  the  testimony,  would  have  rea- 
son to  believe  wasNbeing  followed,  and,  no  knowledge  having  been 
brought  to  the  employer,  or  defendant  that  the  practice  followed 
was  unsafe,  he  could  not  be  under  any ,  obligations  to  warn  the 
plaintiff.*® 

§  3715(8).    Texas 

You  are  instructed  that,  if  you  believe  that  the  plaintiff  was  not 
familiar  with  the  work  that  he  was  performing,  and  did  not  under- 
stand the  danger  of  his  position,  if  any,  and  that  the  loosening  of 
the  nut  on  the  U-bolt,  if  it  was  loosened,  caused  the  machinery  to 
move,  thereby  injuring  him,  and  that  the  plaintiff  had  not  been 
warned  of  the  danger,  if  any,  and  that  the  defendant  was  negli- 
gent in  not  having  warned  him  under  the  circumstances,  then  in 
that  event  you  will  find  for  the  plaintiff .** 

§  3716.     Duty  as  dependent  upon  knowledge  or  means  of  knowl- 
edge of  servant 
§  3716(1).    Arkansas 

You  are  ihsti-ucted  that  when  the  servant,  by  reason  of  his  youth 
or  inexperience,  is  not  aware  of,  or  does  not  appreciate,  the  daA- 
ger  incident  to  the  work  He  is  employed  to  do,  or  the  place-  he  is 
engaged  to  occupy,  he  does  not  assume  the  risks  of  his  employ- 
ment until  the  master  apprises  him  of  the  danger.  It  is  the  duty 
of  the  master  to  first  give  him  such  instruction  and  caution  as 
would;  in  the  judgment  of  men  of  ordinary  minds,  understanding, 
and  prudence,  be  sufficient  to  enable  him  to  appreciate  the  danger, 
and  the  necessity  for  the  exercise  of  due  caution,  in  order  to  do 
the  work  safely  with  proper  care  on  his  own  part.  If,  however, 
the  danger  was  of  such  a  character  as  to  be  obvious  and  apparent 
to  any  person  of  the  age  and  intelligence  of  the  employe,  having 
the  use  of  his  faculties,  even  without  previous  experience,  then  the 
risk. of  injury  from  such  apparent  danger  would  be  one  of  the  risks 
assumed  by  him  and  the  master  would  not  be  required  to  give  him 
warning  thereof.** 

88  Polrter  V.  Bartlett  Lumber  Co.,  88  Holmes  v.  Bluff  Oitv  Lumber  Co 

148  N.  W.  750,  182  Mich.  678.  133  S.  W.  819,  97  Art.  180. 

8  T  Texas  &  P.  Ry*.  Co.  t.  Bui'sey 
(Civ,  App.)  192  S,  W.  809. 
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§  3716(2).    California 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
in  this  case  that  the  plaintiff,  vifhile  working  in  the  cHnker  pile, 
knew  or  could  have  ascertained  by  the  ordinary  use  an^  exercise 
of  his  natural  senses  that  the  clinkers  were  hot,  I  instruct  you  that 
defendant  was  under  no  duty  to  inform  plaintiff  that  said  clinkers 
were  hot,  and  defendant  is  not  guilty  of  negligence  in  failing  to  so 
inform  him.*^ 

§  3716(3).    Delaware 

You  are  instructed  that  the  duty  upon  the  master  to  warn  and  in- 
struct the  servant  regarding  the  dangers  incident  to  the  servant's 
employment,  is  not  an  absolute  and  unqualified  one.  The  master 
is  not  required  to  instruct  the  servant  as  to  those  dangers  which 
are  matters  of  common  knowledge,  or  which  can  be  readily  seen 
by  common  observation.  Warning  and  instruction  are  not  re- 
quired where  it  does  not  appear  that  the  servant  could  have  been 
told  anything  that  he  did  not  already  know.  But  whether  the 
plaintiff  was'  instructed  and  warned  or  not,  if  he  knew  the  danger 
to  which  he  was  exposed,  or  in  the  exercise  of  reasonable  care 
might  have  known  it,  considering  his  apparent  intelligence  and 
experience,  then  he  assumed  the  risk  and  would  not  be  entitled  to 
recover.™ 
§  3716(4).    Oklahoma 

You  are  further  instructed  that  as  to  such  dangers  as  are  patent 
and  obvious  to  a  person  of  ordinary  intelligence  and  experience 
and  that  are  known  to  the  employe,  or  that  ought  to  have  been 
known  to  him  in  the  exercise  of  ordinary  care,  the  master  is  under 
no  obligation  to  warn  him  against  them.'^ 

§  3716(5).    Texas 

You  are  instructed  that,  if  you  believe  that  the  plaintiff  fell  and 
was  injured  while  attempting  to  remove  a  hand  car  from  the  track 
in  front  of  an  approaching  ;train,  and  if  you  find  that  plaintiff  and 
those  with  him  on  said  hand  car  discovered  said  train  approaching 

when  it  was  at  a  distance  from  them  of or yards,  or 

something  like  that  distance,  and  that  at  such  distance  plaintiff 
and  those  with  him  had  ample  time  in  which  to  remove  said  hand 
car  from  the  track  before  the  train  reached  said  point,  then  you  are 
instructed  that  defendant  cannot  be  held  liable  for  any  failure  on 
the  part  of  any  one  to  give  them  warning  or  notice  of  the  approach 
of  said  train.'* 

8»  Pre   V.    Standard   Portland  -Ge-  ^i  st.  Louis  &  S.  F.  E.  Co.  v.  Long, 

ment  Co.,  100  P.  122,  9  Cal.  App.  591.       137  P.  1156,  41  Okl.  177,  Ann.  Oas. 

'0  Seininskl  v.  Wilmington  Leather       39150,  432. 
Co.,  83  A.  20,  3  Boyee,  288.  "  Chicago,  R.  I.  &-  G.  Ry.  Co.  v. 

Mitchum  (Civ.  App.)  194  S.  W.  622. 
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You  are  instructed,  however,  that  if  at  the  time  of  employment 
an  employe  knew  of  the  dangers  and  the  extent  thereof  incident 
to  an  occupation  and  employment  in  which  he  is  employed,  or  if 
while  in  the  service  he  acquired  such  knowledge,  or  in  the  ordinary 
discharge  of  his  own  duties  he  must  necessarily  have  acquired 
such  knowledge  as  to  the  danger  and  extent  of  same,  incident  to 
such  work,  the  employe  assumes  the  risk  and  danger  of  such  work 
and  the  employer  is  not  liable,  although  the  employe  is  not  warned  or 
instructed  by  the  employer  as  to  the  nature  and  extent  of  such  danger.'* 

§  3717.     Duty  as  dependent  on  whether  servant  engages  to  work 
generally  or  to  do  some  specific  work 

You  are  instructed  that,  when  a  servant  engages  himself  in  any 
specific  work,  the  master  has  the  right  to  presume  that  the  serv- 
ant has  the  knowledge,  experience  and  skill  necessary  for  the  per- 
formance of  the  work  so  undertaken,  in  a  reasonably  safe  and 
proper  manner,  in  the  absence  of  knowledge  to  the  contrary.  And 
especially  has  the  master  the  right  so  to  presume  if  the  servant 
represents  or  holds  himself  out  to  the  employer  as  experienced  in 
such  work.'* 

You  are  instructed  that  this  rule  does  not  apply  when  the  serv- 
ant was  engaged  to  work  generally,  and  while  so  engaged,  and 
without  seeking  or  holding  himself  out  to  be  experienced  and 
skilled  in  a  specific  and  particular  work,  is  sent  by  the  master  to 
perform  such  specific  and  particular  work.  In  other  words,  the 
phrase  "engages  himself  in  any  specific  work"  implies  a  seeking 
and  acceptance  by  the  servant  of  some  specific  and  particular  kind 
of  work,  and  is  not  met  by  a  case  where  the  servant,  without  his 
seeking,  is  sent  by  the  master  from  one  employment  to  some  other 
and  diflfernt  employment.'® 

§  3718.     Duty   with   respect   to   minors   and   inexperienced    em- 
ployees • 
§  3718(1).    Alabama         * 

The  court  charges  the  jury  that  it  is  the  duty  of  a  master  who 
knowingly  employs  a  youthful  and  inexperienced  servant  and  sub- 
jects him  to  the  control  of  another  servant,  to  see  that  he  is  not 
employed  in  a  more  dangerous  position  than  that  for  which  he  was 
employed,  and  to  give  him  such  warning  of  his  danger  as  his  youth 
or  inexperiencie  demands.'® 

T»  Missouri  Valley  Bridge  &  Iron  ts  Seinlnski  v.  Wilmington  Leather 

Co.  V.  Ballard,  116  S.  W.  93,  53  Tex.  Co.  (Del.)  83,  A.  20,  3  Boyce,  288 

Civ.  App.  110.  "Alabama    Steel   &  Wire   Co.   v. 

'4  Seinlnski  v.  Wilmington  leather  Wrenn,  34  So.  970,  136  Ala    475 
Co.  (Del.)  83  A.  20,  3  Boyce,  288. 
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{3718(2).    Arkansas 

You  are  instructed  that  in  this  case  the  only  negligence  charged 
against  the  defendant  is  that  he  failed  to  give  the  plaintiff  proper 
warning,  information,  and  instructions  to  enable  him  to  appreciate 
and  use  due  care  to  avoid  the  dangers  to  which  he  was  exposed 
by  virtue  of  his  occupation.  If  you  find  from  the  evidence  that 
plaintiff  by  reason  of  his  youth  and  inexperience  was  not  aware 
of  and  did  not  appreciate  the  danger  to  which  he  was  exposed,  and 
that  the  master  or  his  foreman  did  not  use  reasonable  care  and 
prudence  in  warning  and  instructing  him  in  relation  thereto,  and 
the  failure  to  give  such  warning  and  instruction  was  the  proximate 
cause  of  plaintiff's  injury,  then  you  should  find  for  the  plaintiff 
and  assess  his  damages  as  hereinafter  directed.'" 

You  are  instructed  that  if  defendant,  by  its  authorized  agent,  or- 
dered plaintiff  into  a  place  of  danger  to  aid  in  disconnecting  wires 
from  a  pole,  and  plaintiff  by  reason  of  youth  and  inexperience  did 
not  know  of  and  appreciate  the  danger  of  the  situation,  and  de- 
fendant knew  this,  or  ought  in  the  exercise  of  ordinary  care  on 
its  part  to  have  known  it,  then  it  was  defendant's  duty  to  warn 
him  of  his  danger,  so  that,  as  far  as  might  be  by  proper  care  on 
his  part,  plaintiff  could  perform  his  duty  in  safety  to  himself.  If 
the  defendant  failed  in  this  respect  and  plaintiff,  while  exercising 
due  care  for  his  own  safety,  by  such  failure  suffered  the  injuries 
sud  for,  then  plaintiff  should  recover  in  this  action.''* 

You  are  instructed  that,  if  defendant's  foreman  ordered  plaintiff 
into  a  place  of  danger,  to  aid  in  fixing  the  belt,  and  plaintiff  by  rea- 
son of  youth  and  inexperience  did  not  know  of  and  appreciate  the 
danger  of  the  situation,  and  defendant  knew  this,  or  ought  in  the 
«xercise  of  ordinary  care  on  its  part  to  have  known  it,  then  i,t  was 
defendant's  duty  to  warn  him  of  his  danger,  so  that,  as  far  as  might 
be  by  proper  care  on  his  part,  plaintiff  could  perform  his  duty  in 
safety  to  himself.  If  the  defendant  failed  in  this  respect,  and  plain- 
tiff, while  exercising  due  care  for  his  own  safety,  by  such  failure 
suffered  the  injuries  sued  for,  then  plaintiff  should  recover  in  this 
action.'^ 
§  3718(3).    California 

You  are  instructed  that  where  a  master  employs  a  servant  to  do 
dangerous  work,  or  to  do  work  that  must  necessarily  require  him 
to  move  in  and  about  moving  machinery  of  a  dangerous  nature, 
who,  from  youth,  inexperience,  ignorance,  or  want  of  capacity, 
may  fail  to  appreciate  the  danger  surrounding  him  at  such,  work, 

T7  Holmes  v.  Bluff  City  Lumber  Co.,  '»  St.  Louis  Stave  &  Lumber  Co.  v. 

133  S.  W.  819,  97  Arii:.  180.  Sawyers,  119  S.  W.  830,  90  Ark.  473. 

i»  North  Arkansas  Telephone  Co.  v. 
Stelner,  129  S.  W.  810,  95  Ark.  275. 
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it  is  a  bi"each  of  duty  for  the  master  to  expose  such  servant,  even 
with  his  own  consent,  to  such  danger,  or  to  place  him  in  a  position 
where  it  shall  become  necessary  for  him  to  encounter  the  same 
without  first  giving  him  such  full  and  complete  instructions  as 
will  enable  him  to  fully  and  completely  comprehend  them,  and  to 
do  the  work  safely,  and  with  proper  care  on  the  servant's  part.®" 
§  3718(4).    Delaware 

You  are  instructed  that,  where  an  unskilled  servant  is  directed 
by  the  master,  to  perform  dangerous  work,  with  which  he  is  not 
acquainted  and  where  the  dangers  are  latent — that  is,  not  manifest 
or  apparent — it  is  the  duty  of  the  master  to  instruct  such  servant 
as  to  his  duties  and  to  give  warning  respecting  the  danger.*'^ 

You  are  instructed  that,  should  you  be  satisfied  from  the  evi- 
dence in  this  case  that was  ignorant  of  the  duties  of  a  brake- 
man,  and  without  any  instruction  or  warning,  under  the  orders 
of  the  company,  was  using  this  rope  in  uncoupling  the  yard  crane 
and  tender,  in  the  exercise  of  due  care  upon  his  part,  and  that  his 
death  resulted  under  such  circumstances,  the  defendant  would  be 
liable.** 
§  3718(5).     Oregon 

The  jury  are  instructed  that,  if  you  should  find  that  the  employ- 
ment of  plaintiff  around  said  tank  was  one  involving  any  peculiar 
labor,  or  that  there  was  connected  with  the  same  any  particular 
causes  of  danger  of  which  the  plaintif?  was  ignorant  by  reason  of 
his  inexperience,  if  you  should  find  that  he  was  inexperienced  in 
said  work,  it  was  the  duty  of  the  master  to  instruct  him  upon  those 
subjects  and  inform  him  what  it  was  he  needed  to  be  watchful  of  in 
the  discharge  of  his  duties ;  and,  if  the  /master  neglected  these 
things,  he  is  held  chargeable  for  the  injuries  that  result  from  that 
neglect.  Therefore,  if  you  should  find  that  the  work  around  said 
tank  was  dangerous,  for  the  reasons  alleged  in  said  complaint,  and 
that  plaintiff  did  not  know  of  said  danger,  as  alleged  in  the  com- 
plaint, and  that  said  danger,  if  there  was  any,  was  not  obvious, 
and  that  the  defendant  was  negligent  in  not  warning  him,  as  al- 
leged in  plaintifif's  complaint,  then  he  is  entitled  to  recover,  even 
though  you  should  find  that  plaintiff  was  injured  by  the  act  of 

his  fellow  servant,  .*^ 

§  3718(6).    Tennessee 

The  jury  are  instructed  that,  if  the  proof  shows  that  the  plain- 
tiff was  an  unskilled  workman,  and  that  the  work  of  adjustino- 

80  Olark  V.  Tulare  Lake  Dredging  S2  Coughlan  v.  Philadelphia  B  & 
Co.,  112  P.  564,  14  Oal.  App.  414.  W.  R.  Co.,  67  A.  148,  6  Pennewill  24'? 

81  Coughlan  v.  Philadelphia,  B.  &  «"  Elli£f  v.  Oregon  E.  &  Nav  Co  90 
W.  R.    Co.,  67  A.  148,  6  Pennewill,  P.  76,  03  Or.  06. 
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these  upright  columns  with  a  jack  and  piece  of  timber  was  dan- 
gerous, and  required  a  skilled  mechanic  to  perform,  and  the  de- 
fendant company  knew  of  these  dangers,  that  the  plaintiff  had  no 
experience  in  this  kind. of  work,  that  he  was  ignorant  of  the  dan- 
gers, and  the  proper  way  in  which  to  do  it,  and  if  no  notice  of 
these  dangers  was  given  to  the  plaintifif,  and  no  instructions  given 
him  as  to  how  to  do  the  work,  which,  if  they  had  been  given  him 
and  followed,  woul'd-  have  prevented  the  accident ;  or  if  wrong  in- 
structions were  given  by  the  defendant,  or  by  a  superior  servant, 
as  to  the  way  in  which  this  particular  work  should  have  been 
done,  and  if  plaintiff  was  injured  while  doing  said  work  by  reason 
of  the  negligence  of  the  defendant  in  failing  to  warn  him  of  the 
danger,  or  give  him  proper  instructions,  or  by  giving  him  wrong 
instructions,  then  the  plaintifif  would  be  entitled  to  recover.** 

The  jury  are  instructed  that,  where  there  are  several  ways  in 
which  to  do  a  particular  piece  of  work,  or  where  there  is  more 
than  one  way  in  which  to  do  it,  the  owner  has  a  right  to  say  how 
the  w'ork  shall  be  done,  and  will  not  be  held  responsible  in  dam- 
ages for  injuries  resulting  to  his  workmen,  simply  because  he  did 
not  adopt  the  safest  and  best  way  to  do  the  work.  But  if  the  mas- 
ter adopts  a  dangerous^  and  hazardous  way  of  doing  the  work, 
when  -there  was  a  reasonably  safe  way  known  to  him,  and  if  the 
master  knows  of  the  danger,  and  the  servant  does  not  know  of  it, 
it  is  the  duty  of  the  mastier  to  inform  the  servant  of  the  danger; 
and  if  the  work  is  dangerous,  and  requires  skill  in  its  perform- 
ance, and  unskilled  men  are  selected  to  do  it,  it  is  the  duty  of  the 
master  to  instruct  the  servant  as  to^  the  work  to  be  dorie.*^ 

§  3718(7).     Utah 

I  charge  you,  gentlemen  of  the  jury,  that  one  who  employs  ,a 
minor  to  work  with  dangerous  machinery  or  in  dangerous  places 
is  bound  to  anticipate  that  such  minor  will  exercise  only  such 
judgment,  discretion,  and  care  as  is  usual  among  children  of  the 
same  age,  capacity,  and  experience  under  similar  circumstances, 
and  is  bound  to  use  ordinary  care,  having  regard  to  the  age,  capac- 
ity, and  experience  of  such  minor  to  protect  such  minor  from  dan- 
gers incident  to  the  situation  in  which  he  is  placed ;  and  as  a  rea- 
sonable precaution  in  the  exercise  of  such  care  in  that  behalf,  it  is 
the  duty  of  the  employer  to  so  instruct  such  employe  concerning 
the  dangers,  both  latent  and  obvious,  connected  with  his  employ- 
ment; which  dangers,  because  of  the  youth  or  inexperience  of  such 
employe,  he  may  not  comprehend  or  appreciate,  so  that  such  em- 
ploye by  the  exercise  of  such  care  as  ought  to  reasonably  be  ex- 

84  Tennessee  Coal,  Iron  &  R.  Co.  v.  ss  Tennessee  Coal,  Iron  &  R.  Co.  v. 

Jarrett,  82  S.  W.  224,  111  Tenn.  565.      Jarrett,  82  S.  W.  224,  111  Tenn.  565; 
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pe.cted  of  onie  of  his  age,  capacity,  and  experience,  may  guard 
agiainst  and  avoid  injuries  arising  therefrom.  The  instruction  or 
warning'  which  such  employer  is  bound  to  give  to  such  employe 
must  be  such  as  to,  enable  a  person  of  his  age,  capacity,  and  expe- 
rience in  the  business  to  intelligently  appreciate  the  nature  of  the 
dangers  attending  the  performance  of  his  duties ;  and,  if  such  em- 
ployer fails  or  neglects  to  discharge  any  of  these  duties  of  instruct- 
ing and  warning. such  employe,  and  by  reason  of  such  neglect  or 
failure  the  employe  does  not  understand  and  appreciate  such  dan- 
gers, and-  is  injured  by  reason  thereof  while  in  the  exercise  of  ordi- 
nary care  on  his  part,  then  such  employe  cannot  be  held  to  have  as- 
sumed the  risk,  and  the  employer  would  be  liable.** 

§  3719.     Same — Knowledge  by  master  of  incapacity  of  infant 

The  court  instructs  the  jury  that  an  infant  oyer  the  age  of 

years  is  presumed  to  have  the  capacity  to  understand  and 

be  sensible,  of  danger,  and  that,  if  the  plaintiff  in  this  case  relies 
on  the  incapacity  of  the  deceased  to  understand  and  appreciate 
the  danger  of  the  work  in  which  he  was  engaged,  the  burden  is. 
on  the  plaintifJE  to  prove  such  incapacity  by  a  preponderance  of 
the  evidence  sufficient  to  satisfy  the  minds  of  the  jury,  and  the 
plaintiff  must  further  prove  by  a  preponderance  of  the  evidence, 
not  only  that ,  the  deceased,  was  incapable  of  understand- 
ing and  appreciating  the  danger,  but  also  that  such  incapacity 
was  known  or  should  have  been  known  by  the  defendants;    and, 

if  the  size  and  appearance  of  said •  was  such  as  to  indicate 

that  he  was  a  full-grown  man,  then  the  defendants  would  not  be 
charged  with  constructive  notice  of  such  incapacity,  and  actual 
notice  of  the  same  must  be  shown  to  have  been  given  to  said  de- 
fendants.*' 

§  3720.     Duty  with  respect  to  elevators  and  elevator  shafts — Duty 
to  warn  as  to  removal  of  elevator 
The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  on  or  about  the day  of ,  the  de- 
fendant was  engaged  in  business  in  ,  and  maintained  and 

carried  on  its  business  in  a  certain  warehouse  building  at 

street  in  said  city  and  state;  that  plaintiff  was  engaged  in  said 
building  as  the  employe  of  defendant ;  that  defendant  used,  oper- 
ated, and  controlled  in  its  business  in  the  building  above  referred 
to  a  certain  electric  power  elevator  in  a  certain  elevator  &haft; 
that  said  shaft  extended-  from  the  basement  of  said  building  up 
through  the  first  floor  to  the  upper  floors  of  said  building;  that  de- 

8  8  Stam  V.  Ogden  Packing  &  Provl-  s?  Eeid  v.  Medley's  Adm'r,  87  S  E 

slon  Co.,  177  P-  218,  53  Utah,  248.  616,  118  Va.  462. 
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fendant  failed  to  exercise  ordinary  care  to  provide  light  for  said 
first  floor  sufficient  to  render  the  same  a  reasonably  safe  place  in 
which  to  work,  and  failed  to  employ  and  maintain  in  charge  of  the 
operation  of  said  elevator  on  said  first  floor  a  competent  person 
who  had  the  proper  knowledge  of  all  the  parts  of  the  machinery 
for  the  working  of  said  elevator,  but  instructed  its  various  serv- 
ants and  agents  in  said  building  to  operate  and  run  said  elevator 
in  the  course  of  their  work  in  and  about  said  building;  and  that 
these  Servants  were  not  conipetent  persons  for  operating  said 
elevator,  as  above  set  out,  and  did  not  have  a  proper  knowledge 
of  the  machinery  for  the  working  of  the  same ;  and  that  defendant 
was  aware  thereof.  And  if  you  further  find  that  defendant  pro- 
vided for  said  elevator  shaft  on  said  first  floor  a  certain  gate  afid 
provided  also  a  rope  and  hook  whereby  said  gate  might  be  raised 
and  left  suspended,  and  instructed  its  servants  and  agents  that, 
when  they  were  upon  the  upper  floors  of  said  building  and  desired 
to  use  said  elevator  in  the  course  of  their  work  and  found  said  ele- 
vator then  at  some  lower  floor,  they  should  pull  the  cable  of  said 
elevator  and  thus  draw  the  same  up  to  the  floor  where  they  then 
stood,  and  that  defendant  negligently  and  carelessly  failed  to  pro- 
vide any  signal  reasonably  sufiicient  to  give  warning  of  the  re- 
moval of  said  elevator  to  other  servants  of  defendant  who  might 
be  using  said  elevator  on  some  other  floor.  And  if  you  further 
find  and  believe  from  the  evidence  that  on  the  said  day  plaintiff  in 
due  course  of  his  employment  ran  said  elevator  from  the  fourth 
floor  to  the  first  floor  of  said  building,  raised  and  suspended  said 
gate  on  said  hook,  and  walked  from  the  elevator  into  the  north 
room  of  said  first  floor  for  the  purpose  of  carrying  certain  freight 
from  said  first  floor  to  said  fourth  floor  hy  means  of  said  elevator, 
that  while  he  was  so  engaged,  if  you  so  believe,  the  said  servants 
and  agents  of  defendant,  in  accordance  with  defendant's  directions, 
as  aforesaid,  if  you  find  they  were  so  directed,  raised  said  elevator 
from  said  first  floor  to  one  of  said  upper  floors,  that  on  account 
thereof  the  said  elevator  shaft  at  said  first  floor  remained  open 
and  unguarded,  and  that  by  reason  of  the  failure  of  defendant  to 
exercise  ordinary  care  to  provide  a  signal  (if  you  find  such  to  be 
the  fact)  or  to  instruct  its  servants  and  agents  in  such  cases  to- 
give  a  signal  sufficient  to  warn  plaintiff  of  the  removal  of  said 
elevator,  if  you  so  find,  defendant's  servants  and  agents  failed  to 
give  plaintiff  a  sufficient  warning  of  the  removal  of  said  elevator; 
that  plaintiff  thereafter  returned  to  said  elevator  shaft  and  because 
of  the  aforesaid  carelessness  and  negligence  of  defendant,  if  you 
find  it  was  careless  and  negligent  in  the  respects  aforesaid,  and  as 
a  direct  result  thereof  plaintiff  was  caused  to  fall  from  said  first 
Inst.to  Jubies— 252 
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floor  into  said  elevator  shaft  and  to  strike  the  floor  of  said  base- 
ment, and  that  as  a  direct  result  thereof  and  while  he  was  in^the 
exercise  of  ordinary  care  for  his  own  safety,  he  was  injured — fhen 
your  verdict  will  be  for  the  plaintiff.** 

§  3721.     Duty  in  operation  of  mines 
§  3721(1).    UtaJi 

You  are  instructed  that,  if  you  find  by  a  preponderance  of  the 
evidence  in  this  case  that,  at  the  time  the  plaintiflf  was  injured  he 
had  no  knowledge  or  notice  that  coal  was  then  upon  the  extension 
chute,  and  that  by  the  exer<;ise  of  reasonable  care  he  could, not 
have  known  such  fact,  and  that  the  defendants  had  knowledge 
of  such  fact,  and,  with  full  opportunity  to  warn  plaintiff  of  such 
fact,  failed  and  neglected  to  so  warn  him,  and  should  you  further 
find  that  a  reasonably  prudent  person  situated  as  were  the  de- 
fendants in  this  case  under  all  of  the  surrounding  circumstances 
disclosed  by  the  evidence  would  have  given  such  warning,  then 
your  verdict  must  be  iii  favor  of  the  plaintiff,  unless  you  further 
find  that  plaintiff  assumed  the  risk,  or  was  himself  guilty  of  con- 
tributory negligence,  or  that  he  met  with  the  injuries  by  him  com- 
plained of  as  the  result  of  the  negligence  of  a  fellow  servant  or 
fellow  servants  of  plaintiff.*^ 

§  3721(2).    Virginia 

The  court  tells  the  jury  that  if  you  believe  from  the  evidence 
that  the  roof  over  the  working  place  of  plaintiff  was  dangerous, 
and  that  same  could  have  been  discovered  by  plaintiff  by  the  ex- 
ercise of  ordinary  care  on  his  part,  and  you  further  believe  from 
the  evidence  that  plaintiff  failed  to  use  ordinary  care,  and  was  in- 
jured by  reason  of  such  failure^  you  will  find  for  the  defendant. 
But  if  you  believe  from  the  evidence  that  plaintiff  did  use  ordinary 
care,  and  you  further  believe  from  the  evidence  that  it  was  not  the 
duty  of  plaintiff  to  inspect  the  roof  over  his  working  place  by 
sounding  the  roof  with  some  instrument,  and  that  the  danger,  if 
any,  was  not  open  and  obvious,  and  that  plaintiff  did  not  know  of 
said  danger,  if  any,  but  the  defendant  did  know  of  said  danger,  or 
could  have  known  of  said  danger  by  proper  inspection,  and  that 
the  plaintiff  was  injured  because  the  defendant  failed  to  warn  him 
of  said  danger,  you  will  find  for  the  plaintiff,  and  assess  such  dam- 
ages as  you  believe  he  is  entitled  to  recover  under  the  evidence.*" 

f 

8  8  Baldwin  v.  Hanley    &  Kinsella  8  9  Dimmick  v.  Utah  Fuel  Co    164 

CofiEee  Co.,  216  S.  W.  998,  202  Mo.  P.  872,  49  Utah,  430.  This  was  not 
App.  650.  The  court  says  this  in-  prejudicial  to  defendant,  who  was 
struction  is  lengthy  and  awkward,  but      complaining. 

not  fatally  bad.  »<>  Darby  Coal  Mining  Co.  v.  Shoon, 

Sa  S.  E.  412,  116  Va.  848. 
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§  3722.     Duty  with  respect  to  use  of  explosives 

The  court  instructs  the  jury  that,  before  using  a  high  danger- 
ous explosive,  it  is  the  duty  of  the  master  to  ascertain  and  make 
known  to  his  servants  the  dangers  to  be  reasonably  apprehended 
from  its  use,  and  the  proper  method  of  manipulating  it  with  rea- 
sonable safety ;  and  the  ignorance  of  the  master  as  to  the  dangers 
to  be  apprehended  from  its  use,  or  the  proper  methods  of  manipu- 
lating it,  vvill  furnish  no  excuse  when  the  master,  by  the  exercise 
of  reasonable  diligence,  could  have  obtained  such  knowledge.*^ 

§  3723.     Care  required  in  blasting  operations — Duty  to  warn  as 
to  unexploded  charges 

The  jury  are  instructed  that,  if  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  plaintiff  was  an  employe  of 

and ,  or  either  of  them,  and  was  working  at  a  place  where 

blasting  was  being  done  with  dynamite,  and  that  on  or  about 

,  the  said  and  ,  or  either  of  them,  acting  by 

and  through  one  ,  or  other  employes,  bored  a  number  of 

holes  and  placed  dynamite  therein  and  attempted  to  explode  the 
dynamite  in  all  of  said  holes,  and  that  the  dynamite  in  one  or  more 
of  said  holes  failed  to  explode;  and  if  you  further  believe  from 
a  preponderance  of  the  evidence  that  while  said  unexploded  dyna- 
mite was  still  in  the  hole  or  holes  the  plaintiff  returned  to  his 
work  at  or  near  the  place  where  such  unexploded  dynamite  was, 
and  that  while  he  was  at  work  at  or  near  the  same  said  dynamite 
exploded  and  injured  him  as  alleged  in  his  petition;  and  if  you 
should  further  believe  from  a  preponderance  of  the  evidence  that 
the  defendants and ,  or  either  of  them,  failed  to  exer- 
cise ordinary  care  to  ascertain  whether  all  of  said  dynamite  was 
exploded,  or  that  they  or  either  of  them  failed  to  exercise  ordinary 
care  to  prevent  the  plaintiff  from  returning  to  said  place  where 
said  unexploded  dynamite  was,  and  that,  as  the  proximate  result 
of  such  failure  to  exercise  ordinary  care  in  the  respects  mentioned 
(if  there  was  such  failure),  the  plaintiff  was  injured;  or  if  you 
should  believe  from  a  preponderance  of  the  evidence  that,  while 
unexploded  dynamite  was  still  in  said  hole  or  holes,  the  defendant 
told  the  plaintiff  in  effect  that  the  dynamite  was  all  ex- 
ploded and  directed  him  to  return  to  work,  and  that  the  said  plain- 
tiff, acting  upon  such  statement  and  direction  of  said (if 

such  statement  was  made  or  direction  given),  returned  to  work  at 
or  near  the  place  where  said  unexploded  dynamite  was  and  that, 
after  he  returned  and  started  to  work  (if  he  did),  the  dynamite  ex- 

»i  Bertha  Zinc  Co.  t.  Martin's  Adm'r,  22  S.  E.  869,  93  Va.  T91,  70  L.  R. 
A.  999. 
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ploded  and  plaintiff  was  injured  as  alleged  in  his  petition;  and  if- 
you  should  further  believe  from  the  evidence  that,  in  so  informing 
plaintiff  that  all  the  dynamite  was  exploded  and  directing  him  to 
go  to  work  (if  such  statement  was  made  or  direction  given  by, 

him),  the  said  was  guilty  of  negligence,  as  that  term  is 

«lse.where  defined-  in  this  charge ;  and  should  further  believe  from 
the  evidence  that  such  neglect  (if  any)  was  the  proximate  cause  of 
the  plaintiff's  injuries  (if  he  was  injured) — ^then  in  either  of  said 
■events  you  will  return  a  verdict  for  the  plaintiff  against  the  de-, 
fendant  or  defendants  whose  negligence  you  may  find  and  believe 
from  the  evidence  proximately  caused  plaintiff's  injuries,  unless 
you  find  for  the  defendants  under  other  issues  submitted  to  you.** 

-§  3724.    Warning  against  danger  of  flying  fragments  of  steel  or 
iron 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  at  the  time  of  the  injury  complained  of  to  the  plaintiff 
he  did  not  understand  and  appreciate  the  danger  of  fragments  of 
steel  or  iron  flying  in  his  eyes  from  the  passing  of  the  train  men- 
tioned in  the  evidence,  through  inexperience  or  from  any  other 
cause,  and  that  the  defendant,  its  officers  or  agents  superior  in  au- 
thority to  plaintiff,  knew  this,  or  by  the  exercise  of  ordinary  care 
■ought  to  have  known  it,  it  was  their  duty  to  have  warned  and  in- 
structed him  of  the  danger,  if  any,  so  as  to  make  him  fully  under- 
stand and  appreciate  the  danger,  if  any,  and  if  the  jury  believe 
from  the  evidence  that  the  defendant,  its  officers  or  agents  su- 
perior in  authority  to  plaintiff,  failed  to  so  warn  or  instruct  him 
•oif  the  danger,  if  any,  and  that  plaintiff,  whilst  exercising  ordinary 
care  for  his  own  safety,  was  injured  by  a  fragment  of  metal  flying 
in  his  eye,  thrown  from  the  passing  train  mentioned  in  the  evi- 
dence, then  the  law  is  for  the  plaintiff,  and  the  jury  should  so  find; 
and,  unless  you  so  believe,  you  ought  to  find  for  the  defendant, 
unless  you  find  for  the  plaintiff  under  instruction  No.  .'* 

^  3725.     Warning  against  rolling  stones 

The  jury  are  instructed  that,  if  the  defendant  placed  a  gang  of 
hands  on  the  side  or  bench  of  the  side  of  the  embankment  above 
the  plaintiff  and  other  laborers,  who  were  breaking  up  stones  be- 
neath, and  if  he  directed  the  gang  of  hands  to  clear  the  place  of 
all  surface  stones  in  order  to  prepare  for  another  blast  by  dyna- 
mite, and  if  you  believe  from  the  evidence  that  the  stones  when  so 
loosened  would  roll  down  the  embankment  to  the  level  where  the  hands 
were  at  Work,  and  the  defendant  knew  of  this  fact,  it  would  be  the  duty 

» 2  Farmers'  Gin  &  Milling  Co.  v.  » a  Louisville  &  N.  R.  Co.  v   Lone 

Jones  (Tex.  Civ.  App.)  147  S.  W.  668.      172  Ky.  436, 189  S.  W.  435, 
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of  the  defendant  to  see  to  it  that  sufficient  warning  or  notice  was  given 
to  the  laborers  below  that  a  stone  was  going  to  be  loosened,  to  enable 
them  to  escape  to  a  place  of  safety,  and  failure  to  do  this  would  be 
negligence;  and  if  the  jury  shall  find  this  case  to  be  as  above,  and 
that  defendant  failed  to  give  the  warning  of  the  removal  of  the 
stones  for  a  sufficient  time  to  enable  the  plaintiff  to  escape,  the 
jury  should  answer  the  first  issUe  "Yes";  if  the  jury  should  not 
so  find,  they  will  answer  thfe  first  issue  "No."** 

6.    Assumption  of  Risk 

§  3726.  Risks  naturally  and  ordinarily  incident  to  employment 
§  3726(1)-    United  States 

The  jury  are  instructed  that  assumption  of  risk  means  that  one 
who  enters  a  dangerous  employment  assumes  the  hazards  which 
attend  that  employment,  which  ordinary  foresight  and  reason- 
able prudence  cannot  anticipate,  and  yet  are  likely  to  occur.*^ 

S  3726(2).     Alabama 

The  court  charges  the  jury  that  the  plaintiff,  in  accepting  em- 
ployment from  the  defendant,  assumed  all  the  risk  necessarily 
incident  to  the  work  in  which  he  was  engaged,  and  the  defendant 
in  this  case  was  not  an  insurer  of  the  absolute  safety  of  the  plain- 
tiff.'s 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that stepped  upon  the  footboard  of  a  moving  engine, 

and  that  he  immediately  slipped  and  fell  under  the  footboard,  and 
that  thereby  he  received  the  fracture  of  the  skull  producing  his 
death,  then  the  defendant  is  not  liable  in  this  action,  and  your  ver- 
dict should  therefore  be  for  the  defendant.*' 

The  court  charges  the  jury  that  the  employer  does  not  insure 
his  employes  against  risks,  and  risks  incidental  to  the  business 
the  employer  does  not  assume,  and  these  risks  must  be  borne  by 
the  employe  himself.** 

§  3726(3).    Arkansas 

The  court  instructs  the  jury  that  when  a  man  enters  the  service 
of  another,  he  is  deemed  in  law  to  have  assumed  all  the  risks  of 
injury  which  are  ordinarily  incident  to  the  employment  in  which 
he  is  engaged;  and  if  he  is  injured  by  an  accident  which  is  ordi- 
narily incident,  and  liable  to  occur  in  such  service,  then  the  mas- 

»4Turrentine  v.  Wellington,  48  S.  »«  Jones  v.  Union  Foundry  Co.,  55 

E.  739,  136  N.  C.  308.  So.  153,  171  Ala.  225. 

0  8  Puget  Sound  Electric  Ey.  v.  Har-  "^  Louisville  &  N.  R.  Co.  v.  Toung, 

rigan  (C.  C.  A.  Wash.)  176  F,  488,  100      168  Ala.  551,  53  So.  213. 
0  O  A  104.  "^  Williams  v.  Anniston  Electric  & 

Gas  Co.,  51  So.  385,  164  Ala.  84. 
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ter  is  not  liable.  But  such  servant  does  not  assume  the'  risk  of 
any  injury  which  may  occur  from  the  negligence  of  the  master  or 
of  his  fellow  servants.®* 

§  3726(4).     California 

You  are  instructed  that  an  employer  is  not  bound  or  under  obli- 
gation to  indemnify  his  employes  for  losses  sufifered  by  said  em- 
ployes in  consequence  of  the  ordinary  risks  of  the  business  in 
which  they  are  employed;  and  that  if  you  believe  from  the  evi- 
dence that  the  injuries  sustained  by  said were  sustained  in 

consequence  of  the  ordinary  risks  of  the  business  in  which  he  was 
employed  at  the  time  of  his  injuries,  there  is  no  obligation  on  the 

part  of  the  defendant  to  indemnify  said or  his  heirs  at  law 

for  the  injuries  sustained  by  said  ,  and  your  verdict  must 

be  for  the  defendant.^ 

You  are  instructed  that  an  employe  assumes  all  the  ordinary 
risks  of  his  employment,  and  if  he  willfully  encounters  dangers 
that  are  known  to  him,  or  are  notorious,  the  master  is  not  re- 
sponsible.* 

I  instruct  you  that  by  the  term  "risks  of  the  business"  is  meant 
such  risks  as  the  employe  is  as  likely  to  know  as  the  master,  and 
which  are  the  natural  and  ordinary  incidents  of  the  work  the  em- 
ploye agrees  to  do,  and  which  are  liable  to  happen  in  the  perform- 
ance of  such  work.* 

§  3726(5).    Delaware 

You  are  instructed  that  a  servant  assumes  all  the  ordinary  and 
apparent  risks  of  his  employment,  however  dangerous  such  em- 
ployment may  be.  He  also  assumes  all  risk  and  danger  of  which 
he  has  knowledge,  or  might  have  knowledge  by  the  reasonable 
exercise  of  his  faculties.* 

§  3726(6).    Indiana 

I  instruct  you  that,  if  the  employment  upon  which  the  plain- 
tiff's decedent  entered  for  the  defendant  as  one  of  its  trackmen 
was  one  involving  hazard  or  danger  to  the  decedent  from  the 
operation  of  trains  upon  defendant's  railroad,  then,  as  one  of  the 
terms  of  his  employment,  the  decedent  will  be  held  in  law  to  have 
assumed  and  taken  upon  himself  the  risk  and  hazard  of  injury  to 
himself  from  those  dangers  that  were  ordinarily  and  usually  inci- 
dent to  the  employment  in  which  he  was  engaged.     Among  the 

»»  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  2  Eogers  v.  Ponet,  132  P.    851    21 

Coke,  175  S.  W.  1177,  118  Ark.  49.  Cal.  App.  577. 

,    1  Polkinghorn    v.    Kiverside    Port-  a  Pre  v.  Standard  Portland  Cement 

land  Cement  Co.,  142  P.  140,  24  Cal.      Co.,  100  P.  122,  9  Cal.  App.  591. 
App.  615.  ■*  Coughlan    v.  Philadelphia,  B.  & 

"U'.  It.  Co.,  67  A.  148,  6  Penuewill,  242. 
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risks  which  he  so  assumed  was  the  risk  of  injury  by  being  struck 
by  trains  passing  the  place  of  his  work  on  said  railroad  in  either 
direction  without  notice  and  at  any  reasonable  rate  of  speed,  if 
said  trains  were  operated  in  an  ordinarily  prudent  manner.'' 

You  are  instructed  that  the  defendant  owed  the  decedent  no 
duty  to  run  its  west-bound  train  on  its  north  main  track  nor  on 
any  particular  schedule.  It  had  the  right  to  operate  trains  in  ei- 
ther direction  upon  either  track,  and  the  decedent  had  no  right  to 
assume  that  the  west-bound  train  would  be  operated  upon  the 
north  main  track.  This  would  be  true  although  the  defendant 
usually  and  ordinarily  did  run  its  west-bound  trains  on  said  north 
main  track.® 

You  are  instructed  that,  if  the  decedenf  knew  that  the  defendant 
was  liable  at  any  time  to  run  a  west-bound  train  over  the  east- 
bound  track,  then  he  had  no  right  to  presume  that  the  defendant 
would  not  so  run  a  west-bound  train  over  the  east-bound  track; 
and  if  he  had  such  knowledge  he  would  assume  the  risk  of  injury 
occasioned  by  the  running  of  such  train  westwardly  on  the  east- 
bound  track  in  a  reasonably  careful  manner;  yet,  under  such  cir- 
cumstances, he  would  not  assume  the  risk  of  the  running  of  such 
train  westwardly  over  the  east-bound  track  in  a  negligent  and 
careless  manner.' 

I  3726(7).     rowa 

You  are  instructed  that,  where  the  servant  is  engaged  in  work . 
the  very  nature  of  which  contemplates  the  rendering  of  the  place 
where  he  is  working  unsafe,  then  he  assumes  the  hazard  arising 
from  the  unsafety  resulting  as  an  incident  of  the  work  under- 
taken.* 

§  3726(8).    Kentucky 

You  are  further  instructed  that  when  plaintiflf's  decedent  en- 
tered the  service  of  the  defendant  he  assumed  all  the  ordinary  risks 
incident  to  his  employment  as  trapper;  and  if  you  shall  believe 
from  the  evidence  that  his  death  was  caused  by  the  ordinary  risks 
of  the  employment,  which  he  had  assumed,  and  not  by  reason  of 

the  negligence  of  the  defendant  as  set  out  in  instruction  No. . 

then  the  law  is  for  the  defendant  and  you  should  so  find.* 

§  3726(9).    Oklahoma 

You  are  instructed,  gentlemen  of  the  jury,  that  under  the  law 
every  employe  assumes  the  risk  and  hazard  of  injury  resulting 

»  Pennsylvania  Co.  v.  Stalker,  119  «  Jacobson  v.  TInlted    States  Gyp- 

N.  E.  163,  67  Ina.  App.  329.  sum  Co.,  130  N.  W.  122,  150  Iowa,  330. 

»  Pennsylvania  Co.   v.  Stalker,  119  »  Linard's  Adm'r  v.  Interstate  Coal 

N.  E.  163,  67  Ind.  App.  329.  Co.,  169  S.  W.  1006,  160  Ky.  598. 

7  Pennsylvania  Co.  v.  Stalker,  119 
N.  E.  163,  67  Ind.  App.  329. 
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ixom  the  ordinary  and  obvious  dangers  incident  to  his  employment. 
And  you  are  instructed,  gentlemen  of  the  jury,  if  you  believe  from 
the  evidence  in  this  case  that  the  injury  to  plaintiff  was  the  re- 
sult of  mere  accident  and  misfortune  and  a  part  of  the  risk  and 
hazard  incident  to  the  duties  to  be  performed  by  this  plaintiff,  and 
was  occasioned  without  fault  or  negligence  on  the' part  of  this 
defendant,  your  verdict  should  be  for  the  defendant.^* 
§  3726(10).   Texas 

The  jury  are  instrutted  that  an  employe  assumes  such  risks  as 
are  ordinarily  incident  to  the  services  he  undertakes  and  such  oth- 
ers as  he  knows  of,  or  by  observation  in  the  discharge  of  his  du- 
ties would  have  known' of.  But  the  negligence  of  the  employer  is 
not  one  of  the  assumed  risks,  unless  the  employe  knows  of  such 
increased  risk,  or  by  ordinary  care  in  the  discharge  of  his  duties 
would  have  known  of  it.  If,  with  this  explanation,  the  jury  be- 
lieve that  the  alleged  defect  or  danger  complained  of  by  him  with 
reference  to  the  jointer  was  a  risk  assumed  by  him,  or,  in  other 
words,  that  such  defect  or  danger  was  a  risk  ordinarily  incident 
to  his  services  or  one  of  which  he  knew,  of  by  the  exercise  of  ordi^ 
nary  care  in  the  discharge  of  his  duties  would  have  known,  then 
he  cannot  recover.  But  in  determining  this  matter  you  may  take 
into  consideration  whether  the  plaintiff  was  experienced  or  inex- 
perienced in  the  use  of  the  jointer  machine.*^ 

The  jiiry  are  instructed  that  assumed  risk  is  the  risk  ordinarily 
incident  to  the  employment  in  which  one  is  engaged,  and  a  serv- 
ant in  the  employ  of  his  master  assumes  the  risks  arising  from  de- 
fects, which  are  known  to  him,  or  which  are  obvious  or  discernible- 
by  ordinary  observation.  And  in  this  connection  you  are  instruct- 
ed that  the  plaintiff,  while  in  the  employ  of  the  defendant  tele- 
phone company  assumed,  as  a  matter  of  law,  all  of  the  risks  of 
injury  that  were  ordinarily  incident  to  the  employment  in  which 
he  was  engaged,  and  if  you  believe  from  the  evidence  that  his  in- 
juries, if  any,  grew  out  of,  or  were  occasioned  by,  a  risk  that  was 
ordinarily  incident  to  his  employment,  then  your  verdict  should 
be  for  the  defendants.  But  you  are  further  instructed  in  this  con^ 
nection  that  by  the  use  of  the  expression,  "a  risk  ordinarily  inci^ 
dent  to  the  employment,"  is  meant  a  risk  of  injury  that  does  not 
arise  or  grow  out  of  an  act  of  negligence  on  the  part  of  the  de- 
fendants ;  and  that  when  a  risk  is  created  by  an  act  of  negligence 
on  the  part  of  the  defendants,  this  is  not  a  risk  "ordinarily  inci- 
dent" to  the  employment.^* 

10  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  i*  Southwestern  Telegraph  &  Tele- 
Rogers,  159  P.  1132,  60  Okl.  249.             phone  Co.  v.  Sanders  (Civ.  App.)  138  ' 

11  Wichita    Falls     Motor    Co.  v.      S.  W.  1181, 
Bridge  (Ci7.  App.)  158  S.  W.  1161. 
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You  are  instructed  that,  when  the  plaintiff  accepted  the  position 
of  defendant  in  which  he  was  working  at  the  time  he  was  injured, 
he  assumed  the  risks  ordinarily  incident  to  the  particular  position, 
and  that  he  also  assumed  that  he  had  the  capacity  to  understand 
the  nature  and  extent  of  the  service  and  the  ability  to  perform  it; 
and,  if  you  find  from  the  evidence  that  the  plaintiff  was  injured 
without  the  risk,  being  increased  after  he  had  accepted  the  position 
he  was  in  at  the  time  he  was  injured,  you  will  find  for  the  defend- 
ant.i* 
§  3726(11).     Utah 

The  defendant  has  pleaded  that  the  plaintiff  assumed  the  risk  of 
being  injured  by  the  accident  in  question.  Upon  this  point  I 
charge  you  that  if  you  believe  from  the  evidence  that  the  peril  of 
falling  into  the  chute  or  excavation  referred  to  in  the  evidence 
was  a  peril  incident  to  the  employment,  and  was  not  produced  by 
a  want  of  ordinary  care  on  the  part  of  the  defendant,  then  it  is  a 
risk  assumed  by  the,  plaintiff,  and  he  cannot  recover.  But  if  you 
"believe  from  the  evidence  that  the  danger  of  suffering  such  an 
accident  was  not  incident  to  his  employment,  and  could  have  been 
.guarded  against  by  the  exercise  of  ordinary  care  on  the  part  of 
the  defendant,  then  plaintiff  did  not  assume  the  risk  of  such,  an  ac- 
cident, and  if  he  was  injured  without  fault  on  his  part  he  is  entitled 
to  recover.^* 

§  3727.    Open,  obvious,  or  known  dangers 

I  3727(1).    Arkansas 

You  are  instructed  that,  if  you  find  that  plaintiff  had  been  fully 
instructed  in  regard  to  the  danger  incident  to  his  employment,  and 
hy  reason  of  such  warning,  or  if  he  otherwise  knew  and  appre- 
ciated the  danger  incident  thereto,  then  he  assumed  the  risk  him- 
self and  cannot  recover.^^ 

§  3727(2).    California 

The  court  instructs  the  jury  that  plaintiff,  in  working  upon  said 
clinker  pile,  assumed  not  alone  all  the  risks  that  he  knew,  but  also 
all  the  risks  he  could  have  ascertained  by  the  ordinary  exercise 
and  use  of  his  natural  senses.^^ 

The  court  instructs  the  jury  that  if  you  find,  from  the  evidence 
in  this  case,  that  the  plaintiff,  while  working  in  the  clinker  pile, 
Jcnew  or  could  have  ascertained  by  the  ordinary  use  and  exercise 
of  his  natural  senses  that  the  chnkers  were  hot  and  would  burn 

13  Gulf,  O.  &  S.  F.  Ky.  Co.  v.  Kiz-  is  Holmes   v.    Bluff   dty   Lumber 

ziah,  23  S.  W.  578,  86  Tex.  81.  Co.,  133  S.  W.  819,  97  Ark.  180. 

1*  Downey  v.  Gemini  Mining  Co.,  is  Pre  v.  Standard  Pottland  Oem- 

68  P,  414,,  24  Utah,  431,  91  Am.  St.  ent  Co.,  100  E.  122,  9  Cal.  App.  591. 
Ifep.  798. 
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him  if  he  came  in  contact  with  them,  then  I  charge  you  that  plain- 
tiff,  in   accepting  employment   to  work  on   said   clinker  pile,   as- 
sumed the  risk  of  being  burned  by  said  clinkers,  and  your  verdict 
should  be  for  the  defendant." 
§  3727(3).    Iowa 

You  are  instructed  that,  if  you  find  from  the  evidence  that 
plaintiff  was  in  as  good  a  situation  to  know  and  appreciate  the 
dangers  involved  in  the  work  he  was  doing  as  was  the  defendant, 
and  he  continued  in  the  work  without  any  objection  or  protest, 
then  and  in  that  event  he  assumed  the  risk  arising  from  doing  the 
work  in  the  way  and  uiider  the  conditions  in  which  it  was  being 
done  at  the  time  of  the  accident.  Or,  if  you  find  from  the  evidence 
that  at  the  time  plaintiff  went  upon  the  smoke  box  the  last  time 
to  readjust  the  rope  he  either  knew  or  by  the  exercise  of  ordina:ry 

care  could  have  known  that had  cut  all  the  rivets,  then  and  in 

that  event  he   assumed  all  the  risk   incident  to   going  upon  the 
smoke  box  and  readjusting  the  rope  after  all  the  rivets  were  cut.^* 

You  are  instructed  that,  in  determining  what  the  plaintiff  did 
know  and  appreciate,  or  should  have  known  and  appreciated  and 
the  danger  confronting  him,  and  in  determining  what  the  foreman 
did  know,  or  as  a  reasonably  prudent  man  should  have  known  or 
believed,  you  should  consider  all  the  facts  and  circumstances  sur- 
rounding the  parties  as  disclosed  by  the  evidence.''* 
§  3727(4).     Michigan 

The  jury  are  instructed  that  it  was  the  plaintiff's  duty  to  exer- 
cise care  to  avoid  injury.  He  was  under  as  great  obligation  to 
provide  for  his  own  safety  from  dangers  known  to  him  or  discov- 
erable by  ordinary  care  on  his  part  as  the  defendant  was  to  provide 
for  him.  It  was  his  duty  to  learn  the  danger.  He  could  not  go 
blindly  to  his  work  where  danger  existed.  He  was  bound  to  in- 
form himself  and  observe  and  take  such  knowledge  of  danger  as 
could  have  been  obtained  by  observation.  If  he  failed  to  do  so, 
^he  risk  was  his  own.  And,'  although  you  find  that  the  saw  and 
table  referred  to  were  improperly  constructed  or  adjusted,  your 
verdict  must  be  for  the  defendant,  unless  you  find  by  a  prepon- 
derance of  the  evidence  that  such  defective  construction  or  adjust- 
ment would  not.  By  ordinary,  careful  observation,  have  been  dis- 
covered.^" 

You  are  instructed  that,  if  you  find  that,  by  the  exercise  of  dili- 
gence on  his  part,  plaintiff  himself  should  have  discovered  the 

1'  Pre  V.  Standard  Portland  Oem-  is  Jacobson  v.  United  States  Gyp- 

ent  Co.,  100  P.  122,  9  Gal.  App.  591.  sum  Co.,    130  N.  W.  122,  150  Iowa 

18  Jacobson  v.  United  States  Gyp-      330. 
sum  Co.,  130  N.  W.  122, 150  Iowa,  330.  '■">  Chilson      v.  •   Lansing      Wagon 

Works,  87  N.  W.  79,  128  Mich.  43. 
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condition  of  the  premises  at  that  time  (in  other  words,  if  his 
knowledge  was  such  knowledge  as  the  company  had,  or  you  mfght 
find  ought  to  have  had),  then  it  was  one  of  the  risks  that  he  tbok 
upon  himself,  because,  while  it  was  not  a  risk,  perhaps,  that  might 
have  been  originally  embraced  in  his  contract  with  the  company, 
yet  if  plaintiff  knew,  or  might  have  known  from  looking  upon 
the  ground  at  that  time,  of  the  existence  of  the  danger,  then,  and 
under  those  circumstances,  the  company  would  not  be  liable,  no 
matter  what  you  may  find  iipon  the  proposition  with  reference  to 
which  I  have  just  spoken.*^ 

§  3727(5).    Missouri  ' 

■  The  court  instructs  the  jury  that  it  is  the  duty  of  the  master  to 
supply  to  his  servants  reasonably  safe  and  suitable  tools  and  appli- 
ances to  enable  his  servants  to  discharge  their  duties  with  reason- 
able safety.  This  duty  of  the  master  is  discharged  if,  in  the  selec- 
tion of  such  tools  and  appliances,  it  exercises  the  care  of  an  ordi- 
narily prudent  person  similarly  situated.  He  is  not  an  insurer  of 
the  safety  of  his  servant.  The  servant  assumes  all  the  ordinary 
and  usual  risks  attending  his  employment,  and  if  he  uses  the  tools 
and  appliances  furnished, by  the  master,  knowing  them  to  be  dan- 
gerous or  unsafe  for  use  in  the  purpose  for  which  they  are  intend- 
ed, then  the  law  regards  the  servant's  so  doing  as  a  voluntary  as- 
sumption by  him  of  the  incfeased  dangers  and  risks  occasioned  by 
the  use  of  such  defective  tools  and  appliances.  Hence  the  court 
instructs  you  that,  even  if  you  find  from  the  evidence  that  the 
plaintiff  was  injured  by  reason  of  the  hammer  breaking  and  a  piece 
thereof  flying  into  his  eye,  yet  if  you  also  find  and  believe  from  the 
evidence  that  said  hammer  had  broken  before  said  accident  and 
injury,  and  the  plaintiff  knew  this  fact,  and  that  he  was  fully  aware 
of  the  danger  arising  from  the  use  of  said  hammer,  then  the  con- 
tinuance of  the  use  of  said  'hammer  was  a  voluntary  assumption 
by  him  of  the  increased,  danger  and  risk,  and  he  cannot  recover.*- 
§  3727(6).     Nebraslia 

The  jury  are  instructed  that,  if  you  find  from  a  preponderance 
of  the  evidence  that  it  was  dangerous  to  pour  caustic  soda  into 
the  cylinder  while  it  was  in  motion,  and  that  this  was  known  to 
the  plaintiff,  or  that  by  the  exercise  of  reasonable  care  on  his  part 
he  ought  to  have  known  that  it  was  dangerous,  and  with  this 
knowledge  he  poured  the  solution  in  the  cylinder  while  it  was  in 
motion  at. the  time  he  was  injured,  then  it  would  be  your  duty  to 
find  a  verdict  for  the  defendants  in  the  case.*® 

21  BalhofC  V.  Michigan  Cent.  E.  Co.,  ^^  Shannon  v.  Swift  &  Co.,  153  N. 
65  N.  W.  592,  106  Mich.  606.                      W,  505,  98  Neb.  442. 

22  Duerst  v.  St.  Louis  Stamping  Co., 
63  S.  W.  827,  163  Mo.  607. 
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§  3727(7).    North  Dakota 

You  are  instructed  that  the  plaintiff  assumed  the  risks  naturally 
and  ordinarily  incident  to  the  work  in  which  he  was  engaged  at; 
the  time  of  the  accident  and  in  the  course  of  his  employment.  I 
charge:  you  that  he  likewise ,  assumed  such  risks  connected  with 
the  method  of  doing  the  work  in  the  manner  in  which  it  was  being 
done  at  the  time  he  was  injured  as  he  knew  and  appreciated,  or  in 
the  exercise,  of  ordinary  care  should  have  known  and  appreciated. 
The  plaintiff  was  required  to  use  reasonable  care  for  his  own 
safety.  The  law  will  not  permit  him  to  say  he  did  not  see  that 
which  was  obvious,  and  that  he  did  not  know  or  appreciate  things 
which  should  be  known  and  appreciated -by  persons  of  ordinary  in- 
telligence. The  plaintiff  cannot  be  permitted  to  shut  his  eyes  and 
say  he  did  not  see,  nor  to  close  his  ears  and  say  he  did  not  hear ;, 
but  I  charge  you  that  the  plaintiff  herein,  by  his  contract  of  em- 
ployment with  the  defendant,  did  not  assume  the  risks  arising  from 
the  want  of  sufficient  and  skilled  labor  or  from  defective  machinery- 
or  other  instruments  with  which  he  had  to  work.** 
§  3727(8).    Oklahoma 

You  are  further  instructed  that  if  you  fipd  that  from  the  evidence- 
in  this  case  that  the  pit  alleged  was  open,  and  that  the  location  of 
the  same  was  known  to  the  deceased,  and  that  said  pit  was  an  in- 
strumentality of  his  employment,  then  yoii  are  instructed  that 
the  deceased  assumed  the  risk  of  the  danger  connected  with  said! 
open  pit.*^ 

You  are  instructed  that  when  the  plaintiff  selected  the  chain 
which  he  was  using  at  the  time  of  the  accident,  he  was  charged  in 
law  with  the  assumption  of  the' risk  of  the  injury  by  reason  of  all' 
defects  therein  that  were  open  and  obvious  to  a  man  of  ordinary 
prudence  in  a  like  situation ;  therefore,  if  you  find  that  said  inju- 
ries received  by  him,  if  any,  were  directly  caused  by  risks  froin 
said  obvious  defects  of  said  chain,  if  any,,  you  are  instructed  the' 
plaintiff  is  not  entitled  to  recover  any  damages  because  of  injuries- 
caused  thereby.** 

§  3727(9).    Texas 

You  are  instructed  that  the  plaintiff  had  a  right  to  assume  that 
the  building  in  which  he  was  put  to  work  was  safe,  and  he  was. 
not  required  to  inspect  the  same  to  ascertain  if  it  were  safe,  before 
entering  upon  his  work  therein;  but  if  sa!id  building  fell  and  in- 
jured him  by  reason  of  defects  therein,  and  if  said  defects  were, 

24  Wyldes  v.  Patterson,  153  N.  W.  28  Dickinson    t.  Whitaker,  182  P 

630,  31  N.  D.  282.  901,  75  Okl.  243. 

25Iyusk  V.  Bandy,  184  P.  144,  76 
Okl.  108, 
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known  to  him,  or  were  open  and  obvious  (that  is,  patent  to  the 
view  of  a  person  of  ordinary  prudence,  so  that  in  the  discharge  of 
his  duties  he  must  have  known  of  them),  he  cannot  recover,  and  if 
you  so  believe  from  the  evidence  you  will  find. for  the  defendant.*' 

You  are  further  instructed  that  if  you  believe  from  the  evidence 

that,  when  said stepped  into  said  shaft,  there  was  sufficient 

light  in  said  shaft  to  render  the  danger  of  so  doing  patent  and 
open  to  the  common  observation  of  persons  possessing  the  expe- 
rience and  discretion  to  appreciate  such  a  danger,  which  you  be-^ 

lieve  from  the  evidence  said  — possessed  at  the  time,  then 

you  will  return  a  verdict  in  favor  of  the  defendant.** 

You  are  instructed  that,  if  the  danger  to  be  expected  from  the 
caving  of  the  bank  was  open  to  the  observation  of  plaintiff,  as  it 

was  to  the  foreman, ,  then  plaintiff  cannot  recover,  because 

in  such  case  plaintiff  assumed  the  risk  of  being  injured  by  the 
caving  of  the  bank.*^ 

i  3727(10).    Virginia 

The  court  instructs  the  jury  that  an  employe  who  knows  the 
unsafe  conditions  of  a  place  in  which  he  is  working,  or  who  by  the 
exercise  of  ordinary  care  might  know  the  same,  is  not  compelled 
to  continue  his  work,  but  if  he  does  go  on  with  his  work  in  such 
place  under  such  conditions,  he  assumes  such  risks  as  are  oj-dina- 
rily  incident  to  the  service  in  which  he  is  engaged,  and  also  such 
risks  as  become  known  to  him  during  the  progress  of  the  work,  of 
which  might  have  been  ascertained  by  him  by  the  exercise  of  ordi- 
nai-y  care."* 

!  3727(11).   Wasliington 

The  court  instructs  the  jury  that,  when  the  parties  do  not  stan(|. 
upon  an  equal  footing — that  is,  where  the  danger  of  the  place  is 
not  obvious  and  apparent  to  the  servant,  or,  by  the  exercise  oforr; 
dinary  care  and  prudence  on  his  part,  would  not  have  become  apr 
parent — then  the  servant  has  a  right  to  assume  that  the  master 
has  furnished  him  with  a  safe  place  in  which  to  work.  But  where 
the  dangers  incident  to  the  employment  are  alike  open  and  obvious 
to  the  master  and  servant,  or  by  the  exercise  of  ordinary  care  and 
prudence  could  have  been  seen  and  noticed  by  the  servant,  then 
the  parties  are  upon  an  equality,  and  the  servant  assumes  the  risk, 
and  the  master  is  not  liable  for  the  injury  to  the  servant  resulting' 
therefrom.*^ 

27  Decatur  Cotton  Seed  Oil  Co.  v.  »»  B.  I.  Du  Pont  de  Nemours  &  Co. 
Belew  (Civ.  App.)  178  S.  W.  607.  v.  Hipp,  96  S.  B.  280,  123  Va.  49. 

28  Swift  &  Co.  V.  Martlne,  117  S.  8i  Harris  v.  Brown's  Bay  Logging 
W.  209,  53  Tex.  Civ.  App.  475.  Co.,  106  P.  152,  57  Wash.  8. 

28  Texas  &  P.  Ry.  Co.  v.  French,  23 
S.  W.  642,  86  Tex.  96. 
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§  3727(12).    Wisconsin 

The  jury  are  instructed  that,  if  you  find  that  the  nearness  of  this 
overhead  steam  pipe  to  the  top  of  a  box  car  passing  under  it  was 
a  danger  to  which  the  plaintiff  was  exposed  in  the  performance  of 
his  duty  while  braking,  an4  that  it  was  a  danger  which  was  known 
and  comprehended  by  him,  or  was  such  an  open  or  obvious  danger 
as  that,  considering  his  age,  intelligence,  experience,  judgment, 
and  discretion,  he  ought,  in  the  exercise  of  reasonable  and  ordinary 
care  to  have  known  and  appreciated  it,  then  the  law  is  that  the 
plaintiff  assumed  the  risk  of  such  danger,  and  that  he  cannot  re- 


§  3728.     Same — Risk  of  customary  dangerous  method  of  work 
§  3728(1).    United  States 

The  jury  are  instructed  that  if,  while was  working  ^n  the 

yard,  it  was  the  general  and  uniform  custom  to  kick  cars  down  to 
a  fieldman,  so  called,  without  giving  him  any  notice  or  warning, 

and  was  acting  as  fieldman,  and  cars  were  kicked  down  to 

him  without  giving  him  notice  or  warning,  and  he  remained  work- 
ing in  the  yard  while  this  custom  or  practice  was  observed,  there 
can  be  no  recovery  for  any  injury  done  him  because  of  the  kicking 
of  cars  to  him  without  giving  notice  or  warning  that  it  was  to  be' 
done.** 
§  3728(2).    Texas 

The  jury  are  instructed  that,  if  it  was  the  custom  of  defendant 
to  make  a  flying  switch  with  a  car  on  a  dark  night,  when  its  em- 
ployes were 'at  work  on  or  near  the  track  over  which  it  was  pro- 
pelled, at  the  rate  of  speed  of  this  one,  without  warning  or  having 
a  light  or  lookout  upon  it,  and  if  plaintiff  knew  such  custom,  and 
if  an  ordinarily  prudent  person  would  under  such  circumstances 
have  known  that  it  was  dangerous  to  operate  the  car  in  that  man- 
ner, he  cannot  recover.** 

§  3729.     Same — Risks  arising  in  building  construction 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  had  been  working  on  that  part  of  the  build- 
ing where  the  injury  occurred,  that  in  the  meanwhile  the  interior 
framework  of  the  building  had  been  freshly  painted,  and  that  the 
rods  on  which  the  scaffold  is  alleged  to  have  rested  were  slippery 
from  the  paint,  that  he  knew,  or  that  he  was  charged  with  the 
knowledge,  of  the  danger  of  using  such  scaffold  under  such  condi- 

32  Renne  v.  United  States  Leather  84  Galveston,  H.  &  S.  A:  Ry  Co  v 

Co.,  83  N.  W.  473,  107  Wis.  305.  Pendleton,  70  S.  W.  996,  30  Tex  Civ 

38  Chicago,  M.  &  St.  P.  Ry.  Co.  v.      App.  431. 
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tions,  and  that  while  the  plaintiff,  was  working  on  the  scaffold,  or 
while  he  was  preparing  to  move  the  same,  the  scaffold  slipped  on 
the  rods  and  fell  or  caused  the  plaintiff  to  fall,  then  under  such  cir- 
cumstances, if  the  jury  believe  that  as  a  result  of  the  pairiting  of 
such  rods  the  plaintiff  was  injured,  the  defendant  is  not  liable  and 
the  plaintiff  cannot  recover  in  this  action.*^ 

The  court  instructs  the  jury  that  the  defendant  is  not  liable  for 
the  injury  he  sustained  if  the  injury  was  due  to  a  risk  of  which  the 
plaintiff  knew,  or  by  the  exercise  of  ordinary  care  might  have 
known;  therefore,  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  knew,  or  by  the  exercise  of  ordinary  care  might  have 
known,  that  the  rods  on  which  the  top  timber  of  the  scaffold  on 
which  he  was  working  rested  were  freshly  painted  and  ma,de  slip- 
pery by  the  fresh  paint,  he  assumed  the  risk  of  the  top  tirnber  slip- 
ping off  the  rods,  and  he  cannot  recover.*® 

§  3730.     Saipe — Risks  from  machinery 
§  3730(1).    Delaware 

You  are  instructed  that,  if  the  defendant  furnished  for  plaintiff 
a  machine,  reasonably  safe  and  adapted  to  the  purposes  for  which 
it  was  used,  and  the  dangers  incident  to  the  operation  of  the  ma- 
chine were  of  a  patent  character,  and  obvious  to  the  mind  of  a 
person  of  average  intelligence,  judgment  and  understanding,  and 
"the  plaintiff  possessed  such  average  intelligence,  judgment  and 
uiiderstanding,  or  had  knowledge  of  such  dangers,  then  he  as- 
sumed all  the  risks  incident  to  the  work  he  was  engaged  in  at  the 
time  of  his  injuries,  and  the  defendant  would  not  be  liable.  The 
plaintiff  was  bound  to  see  any  patent  and  obvious  defects  of  the 
machine  with  which  he  was  working  at  the  time  he  was  injured, 
and  he  assumed  all  patent  and  obvious  risks  incident  to  his  em- 
ployment.*' 

You  are  instructed  that  if  the  plaintiff  was  of  such  age,  appar- 
ent intelligence,  experience,  and  maturity  of  judgment  that  he 
could  have  known  of  the  danger  incurred  by  him  while  working 
at  the  machine  with  the  hood  in  the  condition  testified  to,  he  took 
upon  himself  and  assumed  all  the  patent  and  obvious  risks  inci- 
dent to  his  employment.  And  if  all  the  perils  and  risks  incident 
to  the  use  of  the  fleshing  machine  upon  which  the  plaintiff  was 
injured,  were  open  and  obvious,  and  could  be  readily  observed  by 
a  person  possessing  average  intelligence  and  judgment,  by  the 

SB  E  I.  Du  Pont  de  Nemours  &  Co.  »'  Seininskl  v.  WUmington  Leather 
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ordinary  exercise  of  his  senses,  then  the  plaintiff  assumed  the 
risks  and  cannot  recover.** 
S  3730(2).    Missouri 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  machine  operated  by  plaintiff  was  defective,  and  by  reason  of 
such  defect  the  die  head  became  liable  to  descend  without  pres- 
sure upon  the  pedal  which  tripped  it,  and  that  the  defendant  made 
such  repairs  as  might  have  been  reasonably  expected  and  designed 
to  correct  such  defective  operation,  and  that  the  plaintiff  had  the 
experience  of  several  years  in  the  adjustment  and  operation  of 
said  machine,  and  knew  and  appreciated  the  danger^  attending  the 
descent  of  the  die  head,  and  independently  of  the  pedal,  while  he 
was  operating  the  machine,  and  that  he  had  equal  opportunity 
with  the  defendant  to  discover  the  defective  working  of  said  ma- 
chine, and  if  you  further  find  that  plaintiff  learned  it  was  again 
working  defectively,  then  you  will  find  the  issues  for  the  defend- 
ant, unless  you  further  find  that  the  plaintiff  gave  notice  to  de- 
fendant that  the  machine  was  again  out  of  repair,  and  defendant 
did  not  repair  it.*® 

I  3730(3).   Washington 

In  relation  to  the  affirmative  defense  of  the  defendant  company, 
the  court  instructs  you  that  an  employe  when  he  engages  in  a  par- 
ticular employment,  is  presumed  to  do  so  with  a  full  knowledge 
of  and  the  taking  of  that  risk  and  its  ordinary  hazards,  and  that 
he  assumes  the  risk  of  all  dangers  which  are  open  and  obvious. 
It  would  therefore  be  the  duty  of  the  plaintiff  to  look  at  the  ma- 
chinery about  which  he  was  employed;  and  to  apprise  himself  of 
any  danger  afforded  by  it,  and  which  he  could  have  discovered, 
or  ought  to  have  discovered,  by  a  proper  examination  thereof,  or 
by  the  use  of  his  sight  and  other  senses;  and  if  he  failed  during 
the  course  of  his  employment,  and  while  engaged  in  the  use  of  the 
grindstone,  to  apprise  himself  of  the  dangers  which  he  ought  to 
have  seen,  then  the  plaintiff  was  not  in  the  exercise  of  ordinary 
care  and  prudence,  and  it  is  your  duty  so  tp  find.  The  plaintiff 
assumes  the  risk  of  dangers  which  are  open  and  apparent  to  his 
observation.  If  you  find  that  the  defendant  company  was ,  negli- 
gent in  maintaining  a  defective  grindstone,  but  that  plaintiff's  in- 
jury was  due  to  one  of  those  dangers  which  the  law  holds  him  to 
have  assumed,  then  you  should  return  a  verdict  for  the  defend- 
ant company.*" 

:    «8  Seininskl  v.  'Wilmington  Leather  <o  Opsahl  v.  Nortliem  Pae  Ey  Co 

Co.,  83  A.  20,  3  Boyce,  288.  138  P.  681,  78  Wash.  197.     This  in- 

39  Shimp    V.    Woods-Evertz    Stove  struction  was  as  favorable  to  defend- 
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§  373(K4),     Wisconsin 

The  jury  are  instructed  that,  if  the  plaintiff  knew  that  there  was 
a  rapidly  revolving  knife  or  knives  at  the  edge  of  the  lower  hop- 
per, that  his  hand  was  liable  to  come  in  contact  therewith  in  at- 
tempting to  take  hold  of  the  hopper,  he  must  be  held  to  have  ap- 
preciated the  danger  and  assumed  the  risk  in  attempting  to  do  the 
work,  although  by  the  express  direction  of  the  defendant." 

§  3731.  Same — Risk  of  handling  electric  wires  with  naked  hands 
The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  an  experienced  lineman,  working  about 
highly  charged  wires  of  the  defendant  daily  and  knew  how  to  han- 
dle same,  and  that  the  foreman, ,  on  the  occasion  of  the  in- 
jury, instructed  him  to  go  up  the  pole,  and  kill  the  wire,  without 
any  assurance  about  the  current,  then  they  must  find  for  the  de- 
fendant.** 

§  3732.     Same — Risks  from  railroad  operations 
§  3732(1).    Iowa 

The  court  instructs  the  jury  that,  in  addition  to  a  general  de- 
nial defendant  has  pleaded  that  the  plaintiff  was  an  experienced 
fireman  in  its  service,  and  had  knowledge  of  the  construction  and 
equipment  of  its  engines  and  tenders,  and  of  the  manner  in  which 
the  coal  was  loaded  and  piled  on  said  tender,  and  also  had  knowl- 
edge of  the  construction  and  condition  of  the  track  over  which 
he  was  riding  at  the  time  of  receiving  the  alleged  injuries,  and 
that  he  remained  in  its  employ  without  complaint  and  with  knowl- 
edge of  all  these  conditions,  and  assumed  whatever  risk  there 
was  to  him  arising  therefrom.  You  are  instructed  that  if  you  find 
from  the  evidence  in  this  case  that  plaintiff  was  an  experienced 
fireman,  and  had  knowledge,  or  could  have  known  in  the  exer- 
cise of  reasonable  care,  of  the  manner  in  which  the  tender  was 
constructed  and  the  manner  in  which  it  was  filled  with  coal,  and 
that  his  duties  as  fireman  on  said  locomotive  and  tender  at  times  re- 
quired him  to  pass  over  the  coal  in  said  tender  while  the  train  was  mov- 
ing and  measure  the  water  in  the  tank  in  said  tender,  and  that  he  had 
knowledge,  or  could  have  known  in  the  exercise  of  reasonable  care,  of 
the  condition  of  the  track  and  the  curves  in  the  track,  and  appreciated 
the  danger  incident  to  the  performance  of  his  duties  in  connection  with 
the  measuring  of  said  water  in  said  tank,  and  that  with  such  knowl- 
edge on  his  part,  and  such  appreciation  of  the  danger  to  him  in  the 
performance  of  his  duties,  he  made  no  complaint  with  reference 
to  said  matters,  but  continued  in  the  employ  of  the  defendant  and 

*i  Horn  V.  La  Crosse  Box  Co.,  Ill  *=  Lynchburg  Traction  &  Light  Co. 
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in  the  performance  of  said  duties,  under  the  conditions  with  which 
he  was  famihar,  then  and  in  that  event  plaintiff,  by  so  continuing 
in  said  employment  under  such  circumstances  with  such  knowl- 
edge and  appreciation  of  the  dangers  to  him,  assumed  the  risk  of 
danger  to  himself  in  continuing  in  such  employment  under  such 
circumstances,  and  in  that  event  he  would  not  be  entitled  to  re- 
cover in  this  case  on  account  of  any  alleged  negligence  of  the  de- 
fendant of  which  he  had  such  prior  knowledge  and  the  danger  of 
which  he  appreciated.  But  there  would  be  no  assumption  of  risk 
involved  in  a  charge  of  negligence  of  which  plaintiff  had  no  knowl- 
edge or  information,  or  the  dangers  of  which  he  did  not  appreciate 
prior  to  the  alleged  injury.  The  burden  of  establishing  this  de- 
fense so  pleaded  by  defendant  is  upon  the  defendant,  and  said  de- 
fense must  be  established  by  a  preponderance  of  the  evidence.** 

§  3732(2).     Missouri 

You  are  instructed  that  if  plaintiff  knew  that  the  car  on  which 
he  was  riding  was  a  bad  order  car,  and  knew  that  the  car  was 
marked  "bad  order,"  because  the  load  of  piling  thereon  had  shift- 
ed to  the  west,  and  that  by  reason  thereof  it  was  dangerous  or  lia- 
ble- to  shift  again  if  the  train  was  stopped'  in  the  usual  and  ordi- 
nary manner  in  handling  cars  in  said  yard,  and,  notwithstanding 
such  knowledge,  he  attempted  to  ride  on  said  car  by  standing  on  the 
boxing  and  holding  to  a  stake,  from  which  the  piling  had  sepa- 
rated, and  that,  when  the  train  stopped,  his  injury  was  caused  by 
shifting  of  the  load  of  piling  to  the  east,  then  you  are  instructed 
that  he  cannot  recover  in  this  case,  and  your  verdict  must  be  for 
the  defendant.** 

§  3732(3).    Oidalioma 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence in  this  case  that  the  proximity  of  said  platform  to  the  track 
and  to  the  cars  as  they  pass  was  plain  and  apparent,  and  the  lia- 
bility to  injury  therefrom  was  manifest,  and  that  deceased  knew 
of  such"  proximity  or  by  the  exercise  of  care  to  avoid  injur}^  to 
himself  might  have  known  it,  and  with  such  knowledge  or  oppor- 
tunity of  knowledge  remained  in  defendant's  employ  and  con- 
tinued to  work  in  the  vicinity  thereof  v/ithout  objection  or  protest 
and  without  promise  of  alteration  of  the  platform,  then  plaintiff 
cannot  recover  in  this  action.*^ 

*3  Scott  V.  Chicago,  R.  I.  &  P.  Ky.  *»  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 

Co.,  141  N.  W.  1065,  160  Iowa,  306.  Rogers,  159  P.  1132,  60  Okl.  249. 
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§  3733.     Same — Risks  incident  to  coupling  cars 
§  3733(1).    Delaware 

You  are  instructed  that  the  defendant  would  not  be  liable  if 
the  danger  of  the  coupling  was  apparent  to  a  person  of  ordinary 

intelligence  and  care.     If  at  the  time  of  the  accident  was 

using  the  rope  and  making  the  coupling  without  any  order  to  do 
so,  or  contrary  to  the  orders  given  by  the  company,  ^there  can  be 

no  recovery.     In  such  case,  if saw  fit  voluntarily  to  use  a 

dangerous  rope  and  apjyliances  without  the  order  of  the  defendant, 
or  contrary  to  the  order  of  the  defendant,  he  would  assume  all  the 
risks  of  such  misconduct  and  must  take  the  consequences.*® 
§  3733(2).    Texas 

You  are  instructed  that,  on  the  other  hand,  it  was  the  duty  of 
plaintiff,  as  a  brakeman  in  the  service  of  the  defendant  company, 
to  have  acquainted  himself  with  the  general  duties  of  the  position, 
and  he  assumed,  at  his  peril,  air  the  risks  and  dangers  naturally 
and  usually  incident,  to  his  employment  as  such  brakeman,  includ- 
ing the  risks  and  dangers  of  such  defect,  if  any,  of  the  approaches 
to  the  road  for  coupling  purposes  as  were  reasonably  open  to  his 
ordinary  inspection  and  view  under  the  circumstances;  and  if  the 
testimony  shows  that  there  was  a  hole  or  excavation  as  alleged, 
and  the  plaintiff  either  knew  of  it,  or  by  the  use  of  ordinary  care 
and  precaution  could  have  known  it,  then  the  law  presumes  that  he 
assumed  the  risk  incident  to  the  same,  and  under  such  circumstances 
he  could  not,  and  is  not  entitled  to,  recover  damages  for  injuries  re- 
ceived or  sustained  in  making  or  attempting  to  couple  defendant's 
cars.*' 

§  3734.     Same — Risks  assumed  by  section  men  on  railroad 

You  are  instructed  that  this  man  was  one  of  a  number  of  men 
who  were  employed  as  section  men  on  the  railroad.  They  were 
engaged  in  repairing  the  track,  taking  out  rails,  putting  in  new 
ones,  taking  out  cross-ties  and  putting  in  new  ones,  and  hewing 
them  into  proper  form  and  shape,  and  were  working  on  the  rail- 
road track,  while  the  trains  were  being  operated  in  the  usual  way 
— manifestly,  a  place  of  danger.  A  railroad  does  not  suspend  the 
operations  of  its  trains  until  the  track  can  be  put  in  order,  and  the 
proposition  to  these  section  men  was,  "We  will  run  the  trains  and 
operate  the  road  as  heretofore,  as  we  ordinarily  do,  and  between 
trains  you  must  do  this  work  and  look  out  for  yourselves  to  avoid 
being  injured  by  the  trains,"  and  the  section  men  accept  the  em- 
ployment upon  those  terms,  and,  if  an  accident  occurs  and  they 

*8  Goughlan  v.    Philadelphia,  B.  &  ■'t  Missouri,  K.  &  T.  Ry.  Co.  of  Tex- 

W    R.  Op.,  67  A.  148,  6  Pennewill,      as  v.  Kirkland,  32  S.  W.  588,  11  Tex. 
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are  hurt  while  the  trains  are-  being  managed  and  operated  in  the 
usual  and  ordinary  way,  they  can  have  no  just  ground  of  com- 
plaint against  the  railroad,  it  is  not  the  fault  of  the  railway  com- 
pany.** 

§  3735.     Same — Risks  from  mining  operations 
I  3735(1).    United  States 

The  jury  ire  instructed  that  one  who  continues  to  change  the 
condition  of  a  place  in  which  he  works  assumes  the  risk  of  the 
changes  which  are  brought  about  by  himself.  If  the  rock  fell 
from  the  place  which himself  by  his  own  work  rendered  dan- 
gerous, his  widow  cannot  recover,  and  that  would  be  so  regard- 
less of  whether  he  knew  at  the  time  that  it  was  dangerous.  The 
defendant,  in  addition  to  introducing  evidence  to  show  that  the 
rock  fell  from  the  roof  in  the  place  where  the  deceased  was  work- 
ing, also  ofifered  evidence  to  show  that  his  attention  had  been  di- 
rected to  this  particular  rock,  that  he  was  told  it  was  dangerous— it 
was  liable  to  fall — by  more  than  one  witness  who  testified,  and  that 
he  ignored  that  warning.  If  you  believe  that  to  be  true,  then  the 
plaintiff  cannot  recover,  even  though  you  may  find  that  the  rock 
fell  out  of  the  roof  of  the  entry,  because  in  that  event  he  had  been 
warned  of  this  hanging  rock  and  told  that  it  might  fall  at  any  time. 
His  attention  was  directly  attracted  to  it;  then  he  thereby  as- 
sumed the  risk  of  going  under  it,  whether  it  was  in  the  place  which 
he  was  working  or  whether  it  was  in  the  main  entry.  If,  how- 
ever, the  rock  fell  from  the  roof  of  the  main  entry,  a  place  which 
the  law  required  the  defendant  to  nlake  safe  for  those  passing 
through  it,  and  the  deceased  had  no  knowledge  of  its  unsafe  con- 
dition and  had  not  been  warned  of  any  danger  at  that  point,  then 
the  defendant  was  negligent,  and  if  that  negligence  in  failing  to 
so  maintain  the  passageway  in  a  safe  condition  was  the  cause  of 

the  death  of  — ,  then  the  plaintiff  has  made  out  a  case,  and 

she  is  entitled  to  a  verdict  at  your  hands  for  such  damages  as  you 

believe  she  has  suffered,  not  exceeding .** 

i  3735(2).    Alabama 

The  court  charges  the  jury  that,  if  you  are  reasonably  satisfied 
from  the  evidence  that had  actual  knowledge  of  the  exist- 
ing conditions  at  the  time  in  the  mine  where  he  was  hurt  that 
would  have  suggested  to  a  man  of  ordinary  intelligence  the  per- 
ils of  the  situation,  and  would  have  suggested  to  a  man  of  ordinary 
intelligence  the  danger  of  working  under  a  roof,  where  the  props 
had  been  blown  out,  and  where  the  roof  had  not  been  sounded  or 

48  Norfolk   &  W.  Ry.  Co.  v.  Gess-  <»  Pearson  v.  Rocky  Mountain  Fuel 

wine  (0.  O.  A.  Ohio)  144  F.  56,  75  0.  Co.  (C.  C.  A.  Golo.)  219  F.  i496,  135 
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rock  quarried,  then  I  charge  you  that  if  he  did  work  under  such 
roof  with  such  knowledge,  and  under  such  circumstances,  and  as 
a  proxima,te  result  thereof  was  killed,  this  plaintiff  cannot  re- 
cover.®"' 

§  3736.     Same — Risk  of  disease 

Bearing  in  mind  the  paragraph  of  this  charge,  you  are 

instructed  that  if  at  the  time  plaintiff  began  the  caisson  work  he 
knew  of  the  caisson  disease,  and  that  it  was  a  hazard  incident  to 
the  work  he  was  to  perform,  or  if  before  he  was  stricken  with  the 
caisson  disease,  if  you  believe  he  contracted  the  same,  he  acquired 
the  knowledge  from .  an  outside  source  that  such  a  disease  was  a 
hazard  incident  thereto,  or  if  you  believe  that  in  the  ordinary  dis- 
charge of  his  duties  "he  necessarily  acquired  the  knowledge  that 
such  disease  was  a  hazard  incident  to  such  employment,  you  are 
instructed  that  plaintiff  assumed  the  risk,  and,  although  you  find 
that  defendant  was  negligent'  as  to  warning  plaintiff,  on  such  issue 
defendant  is  not  liable.®^ 

§  3737.     Same — Rule  under  federal  Employers'  Liability  Act 
S  3737(1).    United  States 

The  jury  are  instructed  that  you  should  take  into  consideration 
plaintiff's  knowledge  of  the  dangers  of  the  situation  derived  from 
his  experience,  and  if  you  find  he  was  fully  informed  of  the  dan- 
gers incident  to  his  work  your  verdict  should  be  for  the  defend- 
ant."* 
S  3737(2).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  existence  of  the  cinder  pile  was  known  to  the  plain- 
tiff, or  that  he  had  been  working  oh  the Railway  at 

for  more  than  a  year,  and  that  the  cinders  had  been  piled  at  the 
same  place  in  the  way  described  by  the  witnesses  for  many  years 
prior  to  the  accident,  and  that  the  plaintiff  had  failed  to  show  that 
he  had  made  complaint  or  objection  on  account  of  the  cinder  pile, 
then  he  assumed  the  risk  of  danger  from  the  cinder  pile,  if  there 

was  any  danger  in  it,  and  the  act  of  Congress  approved  , 

permits  this  defense,  and  the  jury  should  find  their  verdict  for  the 
defendant.®* 

BO  Porter  r.  Tennessee  Coal,  Iron  &  of  the  defendant  railroad    company 

E  Co    59  So.  255,  177  Ala.  406.  alleged  was  in  the  construction  of  its 

Bi  Missouri  Valley  Bridge  &    Iron  track,  and  consequently  the  case  did 

Co   V  Ballard,  116  S.  W.  93,  53  Tex.  not  fall  within  the  provisions  of  the 

Civ  App  110.  ^ct  doing  away  with  the  assumption 

62  Central    Vermont    Ry.     Co.    v.  of  risli  in  certain  cases. 

Bethune  (C.  C.  A.  N.  H.)  206  F.  868,  =s  Southern  Ry.  Co.  v.  Jacobs,  81 

124  C.  C.  A.  528.    The  only  negligence  S.  E.  99,  116  Va.  189. 
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§  3738.     Rule  as  affected  by  duty  of  injured  servant  to  inspect 

You  are  instructed  that,  if  you  believe  from  a  preponderance 
of  the  evidence  that  it  was  the  duty  of  the  plaintiff  as  engineer 

to  inspect  the engine  No.  ,  upon  which  he  claims  to 

have  been  injured  for  defects  and  broken  parts,  before  attempting 
to  operate  same,  and  if  you  further  believe  that  the  plaintiff  could 
by  the  use  of  reasonable  diligence  have  discovered  that  the  balance 
spring  to  same  was  broken  and  you  further  find  that  plaintiff  did 
not  inspect  said  engine  for  defects  and  broken  parts  before  at- 
tempting to  operate  same  and  did  not  use  reasonable  diligence  to 
discover  whether  or  not  the  balance  spring  was  broken,  but  nev- 
ertheless undertook  to  operate  said  engine,  that  then,  in  that 
event,  the  plaintiff  assumed  the  risk  of  danger  and  injury  incident 
to  him  in  the  operation  of  said  engine  with  a  broken  balance 
spring,  and  therefore  cannot  recover.®* 

§  3739.     Unknown  risks  and  latent  and  invisible  defects 
§  3739(1).    United  States 

The  court  instructs  the  jury  that  as  to  all  and  each  one  of  the 

duties  set  forth  in   instruction   No.  —  the  plaintiff  had   the 

right,  in  the  absence  of  knowledge  or  belief  to  the  contrary,  to 
presume  and  to  rely  upon  the  presumption  that  they  had  been  per- 
formed by  defendant  or  its  representative  with  ordinary  care ;  and 
it  was  not  incumbent  upon  plaintiff  to  discover  or  anticipate  and 
guard  against  any  dangerous  condition  in  said  roadbed,  tracks,  or 
bridges,  which  the  exercise  of  ordinary  care  on  the  part  of  defend- 
ant would  have  prevented,  unless  such  condition  was  either  known 
to  plaintiff  prior  to  his  alleged  injury,  or  was  so  open  and  obvious 
that  it  ought  to  have  been  known  to  any  one  in  his  situation  at  the 
time,  had  h^  used  his  senses.  And  the  court  tells  the  jury  that  the 
burden  is  upon  the  defendant  to  prove  to  the  satisfaction  of  the 
jury  from  all  the  evidence  in  the  case  that  the  plaintiff  did  in  fact 
have  such  knowledge,  or  that  the  condition  of  the  bridge  in  ques- 
tion and  the  danger  arising  therefrom  (if  any)  was  so  open  and 
obvious  that  it  ought  to  have  been  known  to  plaintiff  had  he  used 
his  senses.^ 
§  3739(2).    California 

You  are  instructed  that  in  case  you  find  that  the  roof  was  defec- 
tive, and  the  defect  in  the  condition  of  the  roof  was  concealed,  or 
if  the  plaintiff  had  nothing  to  do  with  its  construction,  and  from 
the  character  of  his  employment  was  not  presumed  to  know  of  its 
defective  condition,  then  he  cannot  be  charged  with  knov^ledge  of 

54  Wichita  Falls  &  N.  W.  Ry.  Co.  osLong  Pole  Lumber  Co.  v.  Gross 

V.  Puckett,  157  P.  112,  53  Okl.  463..         (C.  C.  A.  Va.)  180  F   5,  103  O    C   A 

359.  ... 


4039  MASTER  AND   SERVANT  §  3739  (4)- 

the  existence  of  such  defects  simply  because  he  was  required  to 
work  near  such  defective  roof.^ 

f  3739(3).    Idaho 

You  are  instructed  that  in  this  case  the  plaintiff  did  not  assume 
the  risk  of  latent  and  invisible  defects  caused  by  the  rotten  and 
decayed  condition  of  the  pole  underground,  unless  you  find  that 
the  plaintiff  under  his  employment  by  the  defendant  had  agreed 
to  do  such  inspection  and  thereby  assumed  such  risk  himself,  or 
unless  such  latent  and  invisible  defects  would  have  been  discovered 
by  the  plaintiff  by  the  exercise  of  reasonable  care,  and  unless  the 
plaintiff  failed  to  exercise  such  reasonable  care.®' 

§  3739(4).     Indiana 

The  jury  are  instructed  that  it  is  the  duty  of  a  servant  to  obey 
the  orders  and  directions  of  the  master,  or  his  duly  authorized 
agent  or  foreman,  and  said  servant  has  the  right  to  presume,  and  to 
act  upon  the  presumption,  in  the  absence  of  notice  or  knowledge 
to  the  contrary,  that  the  master  or  his  agent  or  foreman  will  not 
order  him  into  a  place  of  danger,  or  to  perform  dangerous  work 
without  his  notifying  him  of  such  danger,  and  if  the  master  or 
his  duly  authorized  agent  or  foreman  does  order  said  servant  to  do 
certain  specified  work,  then  said  servant  has  the  right  to  presume, 
in  the  absence  of  knowledge  or  notice  to  the  contrary,  that  it  is 
reasonably  safe  for  him  to  obey  such  orders  and  to  perform  said 
work,  and  that  he  is  encountering  no  unusual  dangers  by  doing 
so.* 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  plaintiff  was  required,  ordered,  and  directed  by  the  defendant 
to  carry  and  handle  large  plates  of  glass,  and  that  said  glass  was 
rotten,  defective,  and  unusually  brittle,  dangerous,  and  liable  to 
break  in  handling,  and  that  the  defendant  knew,  or  should  have 
known,  such  facts,  and  that  the  plaintiff  was  ignorant  thereof,  and 
had  no  notice  or  warning  thereof,  and  that,  while  plaintiff  was  car- 
rying and  handling  said  glass  and  using  due  care  in  the  handling 
of  the  same  and  due  care  for  his  own  safety,  the  said  glass  broke 
on  account  of  its  said  rotten,  defective,  and  unusually  brittle  con- 
dition, and  thereby  injured  plaintiff,  as  alleged  in  the  complaint, 
then  I  instruct  you  that  the  defendant  would  be  liable  for  such  in- 
juries.®* 

66  Ingalls  V.  Monte  Cristo  Oil  &  De-  ^s  Marietta  Glass  Mfg.  Co.  v.  Ben- 

velopment  Co.,  139  P.  97,  23  Cal.  App.  nett,  106  N.  E.  419,  60  Ind.  App.  435. 

652  ''>  Marietta  Glass  Mfg.  Co.  v.  Ben- 

B7  Bamon  v.  Interstate  Utilities  nett,  106  N.  E.  419,  60  ind.  App.  435. 
Co.,  170  P.  88,  31  Idaho,  117. 
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I  3739(5).    Missouri 

The  jury  are  instructed  that  an  employe  or  servant  has  the  right 
to  assume,  in  the  absence  of  knowledge  to  the  contrary,  that  the 
appliances  which  he  is  called  iipon  to  use  irb  the  performance  of  his 
work,  are  reasonably  safe ;  and,  if  there  are  latent  defects  of  which 
he  has  no  knowledge,  or  which  are  not  obvious  to  him  while  using 
ordinary  care  and  observation,  then  he  does  not  assume  the  risk 
attendant  thereon.** 

§  3739(6).    Olilahoma 

You  are  instructed  that,  if  you  find  that  said  pit  was  discon- 
nected and  was  not  incident  to  the  discharge  of  the  duties  of  the 
deceased,  and  was  not  one  of  the  instrumentalities  incident  to  his 
employmerlt,  then  the  deceased  should  not  assume  such  risk.®^ 

§  3739(7).    Oregon 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the  tes- 
timony that  the  plaintiff  did  not  know  that  Engineer was 

coming  with  his  engine,  and  if  you  further  believe  that,  by  the  ex- 
ercise of  reasonable  care,  plaintiff  could  not  have  known  that 
was  coming  with  his  engine,  then  this  disposes  of  the  ques- 
tion of  assumed  risk,  and  you  should  decide  this  question  in  favor 
of  the  plaintiff.  An  employe  assumes  no  risk  of  which  he  does  not 
know,  or  which,  by  the  exercise  of  reasonable  care,  he  could  not 
have  known.  However,  he  is  presumed  to  know  all  ordinary  visi- 
ble and  open  risks.®* 

§  3740.     Risks  growing  out  of  negligence  of  master 
§  3740(1).    Arliansas 

You  are  instructed  that,  while  the  servant  assumes  all  the  ordi- 
nary risks  incident  to  his  employment,  yet  a  duty  rests  upon  the 
company  to  commit  no  act  of  negligence  whereby  he  may  suffer  in- 
jury, and  to  exercise  ordinary  care  to  protect  him  from  danger,  and 
in, this  case,  if  you  believe  that  the  plaintiff  was  injured  while  rid- 
ing the  pilot  of  one  of  defendant's  engines,  by  reason  of  the  pilot 
catching  upon  a  guard  rail  of  the  track,  caused  by  the  defective 
condition  of  the  pilot  on  the  engine,  and  that  plaintiff  was  engaged 
in  the  performance  of  his  duty  at  the  time,  and  that  the  defendant 
at  the  time  of  the  injury  knew,  or  by  the  exercise  of  ordinary  care 
in  making  a  reasonably  careful  inspection  of  the  same  could  have 
known,  of  the  condition  of  said  pilot,  and  that  the  condition  of  the 
same  was  unknown  to  the  plaintiff,  and  that  the  defendant,  its 
agents  or  servants,  thereby  failed  to  exercise  ordinary  care  to  pro- 
se Doyle  V.  Missouri,  K.  &  T.  Trust  ««  Pfeiffer  v.  Oregon- Washington 
Co.,  41  S.  W.  255,  140  Mo.  1.                    E.  &  Nav.  Co.,  144  P.  762,  74  Or.  307 

81  Lusk  V.  Bandy,  184  P.  144,  76  '' 

OUl.  108. 
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tect  plaintiff  from  danger,  and  that  the  defective  condition  of  the 
pilot  was  the  proximate  cause  of  the  ihjury,  and  that  plaintiff  was 
at  the  time  exercising  ordinary  care  for  his  own  safety,  and  had  not 
assumed  the  risk,  you  will  be  authorized  to  find  for  the  plaintiff 
and  assess  his  damages  at  such  a  suril  as  will  from  the  evidence 
fully  compensate  him  for  the  injuries  received.** 

You  are  instructed  that  the  servant  does  not,  when  he  enters 
into  the  service  of  another  or  while  he  continues  in  that  service, 
assume  the  risk  of  dangers  that  arise  from  the  negligence  of  the 
master,  unless  he  is  aware  of  the  negligence  and  appreciates  the 
danger  therefrom,  and  in  this  case,  unless  it  appears  from  the  evi- 
dence that  the  plaintiff  at  the  time  of  the  injury  knew  that  the 
pilot  of  the  engine  was  defective  and  appreciated  the  danger  of 
riding  thereon,  and  thereby  elected  to  take  his  chances  or  that  the 
defect  in  the  pilot  and  the  danger  from  rising  thereon  was  so  open^ 
obvious,  and  imminent  that  an  ordinarily  prudent  man  would  not 
have  continued  in  the  work,  then  the  plaintiff  cannot  be  held  to 
have  assumed  the  risk  of  the  injury.®* 

TEe  court  instructs  the  jury  that  such  dangers  as  are  normally 
and  necessarily  incident  to  the  occupation  are  assumed  by  the  em- 
ploye whether  he  is  aware  of  them  or  not.  But  risks  of  another 
sort,  not  naturally  incident  to  the  occupation,  may  arise  out  of  the 
failure  of  the  employer  to  exercise  due  care  with  respect,  to  pro- 
viding a  safe  place  of  work,  and  safe  and  suitable  appliances  for 
the  work.  These  the  employe  is  not  treated  as  assuming  until  he 
becomes  aware  of  the  defect  or  disrepair  and  of  the  risk  arising 
from  it,  unless  defect  and  risk  alike  are  plainly  observable  and 
knowledge  of  the  defect  is  not  to  be  presumed.®^ 

You  are  instructed  that  if  you  find  that  the  alleged  collision  be- 
tween plaintiff's  engine  and  the  car  on  the  side  switch  was  the  re- 
sult of  the  failure  of  the  defendant  railway  company  to  exercise 
reasonable  care  and  precaution  to  place  said  car  on  said  side  switch 
and  to  maintain  it  in  such  position  as  to  provide  a  safe  passage- 
way for  plaintiff's  engine,  then  plaintiff  cannot  be  charged  with 
having  assumed  the  risk  of  being  hurt  by  said  collision  as  one  of 
the  ordinary  risks  incident  to  his  employment.®* 

The  jury  are  instructed  that,  in  obeying  the  commands  of  the 
master,  the  servant  does  not  assume  any  risks  occasioned  by  the 

88  Arkansas  Land  &  Lumber  Co.  v.  This  was  accompanied  by  a  proper 

Vitzhmh    219  S    W.  1022,  143  Ark.  definition  of  contributory  negligence. 

122  ««  St.  Jl/ouis,  I.  M.  &   S.  B.  Co.  v. 

64  Arkansas  Land  &  Lumber  Co.  v.  Brogan,  161  S.  W.  699,  105  Ark.  533. 
ritzhugh,  219  S.  W.  1022,  143  Ark.  This  is  correct  under  a  statute  mak- 
122  iJig  railroad  companies  liable  for  the 

65  St    Louis,  I.  M.  &  S.  Ey.  Co.  v.  negligence  of  fellow  servants. 
Howard,  188  S.  W.  14,  124  Ark.  588. 
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negligence  or  carelessness  of  the  master,  unless  he  has  knowledge 
of  such  negligence  or  carelessness,  and  the  danger  incident  there- 
to.*' 

You  are  instructed  that  a  person  engaged  in  the  service  of  a  rail- 
road company,  as  a  section  hand,  assumes  all  the  risks  ordinarily 
incident  to  the  business  for  which  he  is  employed,  but  he  does  not 
assume  the  risks  of  the  negligence  of  the  master  himself,  or  any 
one  to  whom  the  master  may  see  fit  to  intrust  his  superintending 
authority,  unless  it  be  further  shown  that  the  servant  was  not  only 
aware  of  the  negligence,  but  he  also  realized  the  danger  to  which 
he  was  thereby  exposed."* 
§  3740(2).    Illinois 

The  court  instructs  the  jury  that  a  servant  assumes  only  such 
risks  as  are  usually  incident  to  his  employment,  and  any  extraordi- 
nary hazard  of  which  he  has  notice,  or  which  by  the  reasonable 
exercise  of  his  faculties  he  could  have  noticed;  but  he  does  not 
assume  the  risks  of  danger  known  to  the  master,  or  which  by  the 
exercise  of  reasonable  care  should  be  known  to  the  master,  or 
which  can  be  avoided  by  the  master  by  the  exercise  of  reasonable  ■ 
care,  provided  such  dangers  are  unknown  to  the  servant,  and  could 
not  have  been  known  to  him  by  the  ordinary  exercise  of  his  facul- 
ties.®' 

§  3740(3).     Indiana 

You  are  instructed  that  the  plaintiff's  decedent, ,  assumed 

the  ordinary  risks  incident  to  the  service  in  which  he  jvas  engaged, 
after  the  defendant  had  used  care,  diligence,  and  caution  for  his 
safety  and  protection,  commensurate  with  the  danger  to  be  reason- 
ably apprehended  from  the  service;  and  if  the  defendant  failed  to 
use  such  care  and  caution,  and  an  injury  resulted  therefrom,  it  is 
not  a  risk  incident  to  the  employment,  and  the  defendant  is  liable 
therefor,  unless  the  danger  is  open  and  apparent  or  the  decedent 
had  actual  knowledge  thereof.'" 

§  3740(4).    Iowa 

You  are  instructed  that,  while  the  master  is  not  bound  to  guard 
the  servant  against  perils  naturally  resulting  from  the  very  work 
being  performed,  he  is  bound  not  to  enhance  those  perils  by  any 
act  or  omission  of  his  own.  If  he  is  present  in  person  or  by  his 
foreman  assuming  charge  and  direction  of  the  work  and  the  con- 
duct of  the  employes,  and  by  his  own  negligent  act  or  direction 
creates  a  new  or  increased  danger  which  is  unknown  to  the  serv- 

87  Taylor  v.  Evans,  145  S.  W.  564,  so  Mann  v.  Illinois  Cent.  Traction 

102  Ark.  640.                     ,  Co.,  86  N.  E.  161,  236  111.  30. 

08  A.    L.    Clark    Lumber     Co.    v.  ■">  Pennsylvania  Co.  v.  Stalker,  119 

Northeutt,  129  S.  W.  88,  95  Ark.  291.  N.  E.  163,  67  Ind.  App.  329. 
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ant,  and  which  otherwise  would  not  have  attended  the  servant's- 
employment,  the  servant  does  not  assume  the  risk  of  injury  from 
such  source.'^ 
§  3740(5).     Missouri 

The  court  instructs  the  jury  that  a  servant  assumes  the  ordinary 
risks  incident  to  his  employment,  but  does  not  assume  the  risks 
caused  by  the  negligence  of  the  master,  or  his  failure  to  perform 
his  duties  to  his  employes,  and  if  in  this  case  you  should  find  that 
the  defendant  or  any  6f  its  officers,  agents,  or  employes  were  neg- 
ligent in  whole  or  in  part  under  the  requirements  set  out  in  these 
instructions,  and  that  such  negligence,"  if  any,  directly  caused  the 
injury  to  plaintiff,  then  plaintiff  did  not  assume  the  risks  arising 
from,  such  negligence,  if  any.'* 

The  jury  are  instructed  that  the  risks  assumed  by  the  plaintiff 
in  accepting  employment  from  defendant  as  conductor  of  its  pas- 
senger train  were  only  such  as  were  incident  to  said  employment, 
and  did  not  include  any  risks  arising  from  negligence  upon  defend- 
ant's part  (if  there  was  such  negligence)  in  failing  to  use  reason- 
able care  and  diligence  to  see  that  its  tracks  and  bridges  were  in 
a  reasonably  safe  condition.''* 

The  jury  are  instructed  that,  while  a  servant,  in  accepting  em- 
ployment, assumes  the  ordinary  risks  incident  to  it,  he  does  not 
assume  those  occasioned  by  the  negligence  of  the  master;  and 
while  plaintiff  in  the  present  case  assumed  the  ordinary  risks  in- 
cident to  the  work  he  was  called  upon  to  perform,  he  did  not  as- 
sume those,  if  there  were  any  such,  arising  from  the  negligence  of 
the  defendant.'* 
§  3740(6).    Nevada 

The  court  instructs  the  jury  that  a  servant  of  a  corporation,  or 
of  an  individual,  does  not  assume  the  risk  of  his  employment  re- 
sulting from  the  master's  failure  to  perform  a  duty  which  he  owes 
to  the  servant.  If  the  machinery  or  appliances,  or  place  of  employ- 
ment provided  by  the  master  for  the  servant  to  use  and  work  with, 
are  dangerous  for  the  servant  to  use  and  to  work  with  on  account 
of  facts  known  to  the  master,  or  which  he  could  have  known  by 
the  exercise  of  ordinary  care,  it  is  then  the  duty  of  the  master  to 
inform  the  servant  of  such  danger,  unless  the  servant  has  knowl- 
edge of  the  danger  himself,  or  has  had  the  opportunity  of  know- 
ing of  the  danger.'* 

71  Jacobson  v.  United  States  Gyp-  ''*  Doyle  v.  Missouri,  K.  &  T.  Trust 

sum  Co.,  130  N.  W.  122,  150  Iowa,  Co.,  41  S.  W.  255,  140  Mo.  1. 
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§  3740(7).    North  Carolina 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence, 
and  by  its  greater  weight  as  I  have  defined  the  same  to  you,  that 
plaintiff's  intestate  was  injured  by  the  negligent  conduct  of  the  de- 
fendant company,  or  its  agents  or  its  employes  in  stopping  or  at- 
tempting to  stop  its  train  in  such  a  manner  as  to  violently  throw 
plaintiff's  intestate  off  the  train,  you  should  answer  this  third  is- 
sue, "No,"  for  this  doctrine  does  not  include  extraordinary  risks 
which  an  employe  does  not  assume,  and  has  no  application  to  in- 
juries which  an  employe  may  receive  from  a  negligent  act  of  his 
master  or  that  of  another  to. whom  the  master  had  delegated  a  duty 
as  his  employe.'® 

The  jury  is  instructed  that,  if  the  jury  find  from  the  evidence 
that  the  wreck  which  caused  the  death  of  the  plaintiff's  intestate 
was  solely  and  proximately  caused  by  the  negligence  of  defend- 
ant's servants  in  not  properly  applying  brakes  on  cars  standing  on 
its  main  line  on  a  grade,  the  risk  of  this  negligence  was  not  as- 
sumed by  the  deceased  in  allowing  the  caboose  in  which  he  was 
riding  to  be  pushed  by  the  engine,  even  if  the  deceased  would  have 
escaped  injury  if  the  caboose  had  been  behind  the  engine  instead 
of  in  front  of  it." 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant 
railroad  company  to  furnish  the  plaintiff  with  safe  and  suitable 
tools  and  appliances  with  which  to  do  the  work  required  of  him 
by  the  defendant.  If  you  believe  from  the  evidence  that  defend- 
ant failed  to  perform  its  duty  in  furnishing  safe  and  suitable  ap- 
pliances, the  plaintiff  will  not  be  held  to  have  assumed  the  risk  in 
undertaking  to  perform  a  dangerous  work,  unless  the  act  itself 
was  obviously  so  dangerous  that  in  the  careful  performance  the 
inherent  probabilities  of  injury  were  greater  than  those  of  safety.'* 

§  3740(8).    Oklahoma 

You  are  instructed  that  the  true  rule  in  this  regard  is  that  the 
servant  assumes  all  the  ordinary  risks  of  his  employment  which 
are  known  to  him,  or  which  could  have  been  known  with  the  ex- 
ercise of  ordinary  care  to  a  person  of  reasonable  prudence  and  dili- 
gence, under  like  circumstances;  and  with  reference  to  risks  not 
naturally  incident  to  the  occupation,  but  which  may  arise  out  of 
the  failure  of  the  master  to  exercise  due  care  in  the  performance 
of  some  duty  owing  by  him  to  the  servant,  the  rule  is  that  the 
servant  does  not  assume  such  risks  until  he  becomes  aware  of  such 
negligence  of  the  master  and  of  the  risks  arising  therefrom,  unless 

TeWeldon.v.    Seaboard   Air   Line  's  Rushing  y_   Seaboard  Air    Line 

Ey.,  98  S.  E.  375,  17T  N.  C.  179.,  Ey.  Co.,  62  S.  B.  890,  149  N,  C.  158. 
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the  defect  and  risk  are  so  apparent  and  obvious  that  an  ordinarily 
careful  person  would  observe  the  one  and  appreciate,  the  other." 

The  court  instructs  the  jury  that  the  defendant  has  pleaded  in 
this  case  that  the  plaintiff's  injury,  if  he  received  any,  arose  from 
the  ordinary  risk  of  his  employment,  which  he  assumed  in  enter- 
ing upon  such  employment  with  the  defendant,  and  in  this  con- 
nection the  court  tells  you  that  if  you  believe  from  all  the  evidence 
in  this  case,  by  a  preponderance  thereof,  that  the  failure  of  the  de- 
fendant to  properly  safeguard  its  machinery  near  which  the  plain- 
tiff's work  was  carried  on,  if  you  should  find  that  the  machinery 
was  not  safely  guarded,  caused  the  injuries  sued  for,  then  such  risk  as 
a  matter  of  law  is  not  assumed  by  the  plaintiff,  and  the  defendant  would 
be  liable  for  any  damage  occasioned  by  its  failure  to  properly  safeguard 
such  machinery.*' 

You  are  instructed  that  the  said  L.,  when  he  entered  the  service 
of  the  defendant,  assumed  such  risks  as  were  ordinarily  incident 
to  the  work  in  which  he  was  engaged,  but  he  did  not  assume  any 
risk  which  might  be  caused  by  the  negligence  of  the  defendant; 
if,  therefore,  you  believe  that  the  accident,  which  caused  the  death 
of  the  said  L.  was  an  accident  which  could  not  reasonably  have 
been  anticipated  or  foreseen  and  thus  guarded  against  by  the  exer- 
cise of  ordinary  care  by  the  defendant,  and  was  not  the  result  of 
ordinary  negligence  on  the  part  of  the  defendant,  its  agents  or  em- 
ployes, then,  in  that  event,  the  injury  would  be  one  of  the  risks 
which  the  said  L.  assumed,  and  in  such  case  it  would  be  your  duty 
to  find  for  the  defendant.  If,  however,  you  find  that  the  death  of 
the  said  L.  was  occasioned  by  the  failure  of  the  defendant  com- 
pany to  exercise  ordinary  care  to  handle  its  cars,  to  exercise  ordi- 
nary care  for  the  safety  of  those  working  in  the  yards,  then,  in  such 
case,  the  said  L.  would  not  be  held  to  have  assumed  the  risk,  and, 
if  the  said  L.  was  in  his  proper  place  of  duty  and  was  not  guilty  of 
contributory  negligence  as  hereinbefore  explained,  it  would  be 
your  duty  to  find  for  the  plaintiff.*^ 

i  3740(9).    Oregon 

The  jury  are  instructed  that  the  plaintiff  assumed  only  the  risks 
of  injury  that  were  ordinarily  incident  to  the  employment  in  which 
he  was  engaged,  and  you  are  further  instructed  in  this  connection 
that  by  use  of  the  expression  "a  risk  ordinarily  incident  to  the  em- 
ployment" is  meant  a  risk  of  injury  that  does  not  arise  or  grow  out 
of  any  act  of  negligence  on  the  part  of  the  defendant  or  its  serv- 
ants, and  that,  whenever  a  risk  is  created  by  an  act  of  negligence 

T»  Kansas  City,  M.  &  O.  Ry.  Co.  v.  si  St  Louis  &  S.  F.  R.  Co.  v.  Long, 

Costa,  170  P.  892.  137  P.   1156,  41  Old.  177,  Anil.  Cas. 

'so  Bartlesville  Zinc  Co.  v.  James,  19150,  432. 
166  P.  1054. 
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on  the  part  of  a  railroad  company  or  its  employes,  this  is  not  a  risk 
ordinarily  incident  to  the  employment.  And  if  any  injury  came  to 
plaintiff  by  reason  of  any  negligence  of  defendant  or  its  employes, 
otherwise  than  his  own  negligence,  if  any,  this  would  not  be  a  risk 
which  he  assumed  as  incident  to  his  employment.** 

You  are  instructed  that  a  servant  in  entering  the  employment  of 
a  master  assumes  the  ordinary  risks  incident  to  the  work  con- 
tracted to  be  done,  but  not  such  as  the  master  might  have  avoided 
by  reasonable  care.** 

§  3740(10).    South  Carolina 

The  court  instructs  the  jury  that,  if  you  find  that  the  risk  which 
occasioned  an  injury,  if  any,  to  the  plaintiff,  was  one  which  arose 
out  of  the  master's  negligence,  then  it  would  not  be  an  ordinary 
risk  incident  to  the  work,  assumed  by  the  servant.  In  other  words, 
the  servant,  when  he  enters  upon  the  employment  of  the  master, 
has  a  right  to  expect  the  master  to  use  ordinary  care  to  provide 
him  a  safe  place  for  work,  and  a  safe  way  in  going  to  and  from  his 
work;  and  the  master  is  not  allowed,  where  he  fails  to  use  care 
to  provide  a  safe  place  and  way,  to  say  that  his  failure  was  an  ordi- 
nary risk  assumed  by  the  servant.** 

§  3740(11).    South  Dakota 

You  are  instructed  that,  if  you  find,  by  a  preponderance  of  the 
evidence,  that  the  said  defendant  was  guilty  of  negligence  in  fail- 
ing to  furnish  safe  machinery  and  appliances  and  a  safe  place  for 
the  plaintiff  to  work,  or  in  failing  to  instruct  or  warn  the  plaintiff 
as  to  the  dangers  incident  to  his  employment,  if  you  find  there 
were  such  dangers,  or  in  failing  to  inform  the  plaintiff  of  a  safe 
method  of  operating  the  machine  in  question,  if  you  find  there  was 
a  safer  way  than  that  in  which  the  plaintiff  was  directed  to  oper- 
ate such  machine,  then  and  in  that  case  you  would  not  be  justified 
in  finding  that  the  plaintiff  assumed  the  risk  occasioned  by  such 
negligence  of  the  defendant  unless  you  find  that  he  knew  and  ap- 
preciated the  same.*® 
§  3740(12).    Virginia 

The  jury  are  instructed  that  the  only  risks  assumed  by  the  plain- 
tiff on  his  entering  the  service  of  the  defendant,  and  while  he  con- 
tinued in  its  service,  were  the  ordinary  risks  of  such  service,  and  all 
risks  from  causes  which  were  known  to  him,  or  which  were  so 
open  and  obvious  as  to  be  readily  discernible  by  one  of  his  ao-e 
experience,  and  mental  capacity,  in  the  exercise  of  ordinary  care.*'' 

8  2  Pfeiffer    v.    Oregon- Waisliington  so  iverson  v.  Look,  143  N  W  33'' 

R.  &  Xav.  Co.,  144  P.  762,  74  Or.  807.  32  S.  D.  321.                             '       '      "' 

88  Pi-ement  V.  Wells,  133  P.  647,  65  "United    States    Leather    Co    v 

Or.  336.                                 -  Showalter,  T4  S.  E.  400,  113  Va.  479  ' 
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§  3741.     Same — Duty  of  inspection  and  right  of  employee  to  as- 
sume that  master  has  done  his  duty 
§  3741(1).    Alabama 

The  court  charges  the  jury  that  it  was  the  duty,  of  the  defendant 
to  be  reasonably  prudent  and  cautious  in  selecting  a  handle  for 
the  lever  of  the  car,  and  that  when  the  handle  was  put  in  the  lever, 
if  plaintiff  then  and  thereafter  used  it  in  his  duties  under  his  em- 
ployment, then  plaintiff,  in  using  the  handle,  had  the  right  to  as- 
sume it  was  reasonably  safe  for  service,  unless  he  knew  it  was 
not  so.** 

The  court  charges  the  jury  that  the  plaintiff  was  under  no  dtity 
to  examine  the  handle  to  see  if  it  was  all  right;  but  he  had  the 
right  in  law  to  assume  it  was  fit  for  service,  and  could  act  upon 
this  assumption  in  using  it,  unless  he  knew  it  was  not  safe  for 
service.** 

§  3741(2).     Arkansas 

You  are  instructed  that  plaintiff  had  the  right  to  presume  that 
the  defendant  railway  company  had  discharged  its  duty  towards 
him  by  the  exercise  of  reasonable  care  and  precaution  for  his 
safety,  by  so  placing  the  car  upon  the  side  sv^^itch  and  so  maintain- 
ing it  in  a  position  that  would  provide  a  safe  passageway  for  his 
engine,  and  that  he  cannot  be  charged  with  having  assumed  the 
risk  of  being  hurt  by  the  collision  with  said  car,  unless  you  find 
that  prior  to  the  time  of  the  alleged  collision  he  actually  knew  of 
the  dangerous  position  of  the  car  on  the  side  track,  and  realized 
the  danger  of  being  hurt  by  a  collision  between  said  car  and  his 
engine,  and  that  with  such  knowledge  and  appreciation  of  danger 
he  voluntarily  exposed  himself  to  it.'*'* 

The  jury  are  instructed  that  a  servant  is  not  required  to  inspect 
the  appliances  of  the  business  in  which  he  is  employed  to  see 
whether  or  not  there  are  latent  defects  that  render  thir  use  more 
than  ordinarily  hazardous,  but  is  only  required  to  take  notice  of 
^uch  defects  or  hazards  as  are  obvious  to  the  senses.  The  fact 
that  he  might  have  known  of  defects  or  that  he  had  the  means  and 
opportunity  of  knowing  them  will  not  preclude  him  from  a  recov- 
ery unless  he  did  in  fact  know  them,  or  in  the  exercise  of  ordinary 
care  ought  to  have  known  them.  He  is  not  bound  to  make  an 
examination  to  find  the  defects.  There  is  no  such  legal  obligation 
imposed  upon  him.  That  is  the  duty  of  the  master.  The  servant 
is  not  bound  to  search  for  dangers,  except  those  risks  that  are  pat- 

88  Southern  Ry.  Co.  v.  McGowan,  43  »»  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

So.  378,  149  Ala.  440,  Brogan,  iSl  S.  W.  699,  105  Ark.  533. 

88  Southern    Ry.  Co.  v.  McGowan, 
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ent  to  ordinary  observation.  He  has  a  right  to  rely  upon  the  judg- 
ment and  discretion  of  his  master,  and  that  he  will  fully  perform 
his  duty  toward  him."  ' 

§  3741(3).    California 

The  court  instructs  the  jury  that  it  is  the  duty  of  the  master  to 
provide  reasonably  safe  and  suitable  appliances  with  or  upon  which 
his  ernploye  is  to  work.  As  to  those  things  and  appliances  which 
it  becomes  the  master's  duty  to  furnish,  the  servant,  or  employe, 
has  the  right  to  assume  that  the  master  has  done  his  duty,  and 
that  the  appliances  are  reasonably  safe  and  secure,  and  it  is  not 
contributory  negligence  for  an  employe  to  neglect  to  investigate 
and  exartiine  the  conditions  as  to  the  safety  of  the  appliances.  In 
such  a  case  the  employe  is  held  only  to  have  assumed  the  risk  of 
a  dinger  of  which  he  had  knowledge,  or  the  risk  of  a  danger  which 
was  so  obvious  that  he  must  have  known  of  it,  or  of  one  as  to 
which  he  had  been  put  upon  inquiry  by  discovery  or  suggestion 
of  danger,  and  which  by  gross  carelessness  he  has  neglected  to 
take  notice  of.** 

i  3741(4).    Georgia 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant  to 
furnish  a  reasonably  safe  place  for  this  man  to  work.    It  was  the 
right  of  the  plaintiff  to  assume  that  the  place  was  safe  when  he 
was  directed  to  go  to  it.®* 
§  3741(5).    iVIissouri 

It  was  not  incumbent  on  the  plaintiff  to  search  for  latent  defects 
in  the  construction  of  the  runway,  and  he  had  a  right  to  assume 
that  it  was  properly  constructed,  and  that  it  was  reasonably  safe 
for  the  use  for  which  it  was  designed.** 

You  are  instructed  that  plaintiff  had  a  right  to  assume  and  rely 
and  act  upon  the  assumption  that  the  defendant  had  used  reason- 
able care  in  furnishing  a  reasonably  safe  scaffolding,  stagings  or 
platform  upon  which  he  was  required  to  pass  in  the  duties  of  his 
employment  by  the  defendant  if  he  was  so  required  to  pass ;  and 
that  plaintiff  was  not  required  to  search  or  inspect  such  staging, 
scaffolding,  or  platform  for  defects  therein  that  were  not  obvious 
and  apparent.** 
g  3741(6).    Texas 

You  are  further  instructed  that  by  "assumed  risk,"  as  meant  in 
the  charge,  is  meant  the  ordinary  risk  of  service  not  caused  by  the 

»i  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  »*  Doyle  v.  Missouri,  K.  &  T.  Trust 

Hesterly,  135  S.  W.  874,  98  Ark.  240.  Co.,  41  g.  W.  255, 140  Mo.  1. 

82  Thompson  v.  Southern  Pac.  Co.,  »o  Doyle  v.  Missouri,  K.  &  T.  Trust' 

183  P.  153.  Co.,  41  S.  W.  255,  140  Mo.  1. 

93  City     Council     of    Augusta    v.  ' 
Owens,  36  S.  E.  830,  111  Ga.  464. 
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negligence  of  the  master.  It  was  the  duty  of  the  defendant  to  ex- 
ercise ordinary  care  to  furnish  plaintiff  with  a  reasonably  safe 
place  upon  which  to  perform  the  duties  required  of  him,  and,  when 
the  plaintiff  entered  the  employment  of  defendants,  he  had  the 
right  to  rely  upon  the  assumption  that  the  ladder  in  question  was 
reasonably  safe,  and  was  not  required  to  use  ordinary  care  to  see 
whether  or  not  the  ladder  was  safe,  and  he  did  not  assume  the  risk 
arising  from  the  failure  of  the  defendant  to  do  this  duty  if  there  was  a 
failure,  unless  he  knew  of  the  failure  and  attendant  risk,,  or,  in  the 
ordinary  discharge  of  his  own  duties,  must  necessarily  have  ac- 
quired said  knowledge,  or  unless  by  the  terms  and  nature  of  his 
employment  it  was  made  the  duty  of  the  plaintiff  to  inspect  the 
place  upon  which  he  was  to  work,  and  he  failed  to  make  such  in- 
spection.** 

§  3741  (7).    Virginia 

The  court  instructs  the  jury  that  the  plaintiff  had  a  right  to  pre- 
sume that  the  conductor  of  defendant  company  would  discharge 
his  duties  in  a  careful  manner,  and  in  the  usual  and  ordinary 
way.*' 

§  3742.  Same— Risk  of  improper  guard  furnished  for  machinery 
You  are  instructed  that,  defendant  being  required  to  furnish  a 
guard  which  was  proper  to  protect  the  operator  on  said  buzz 
planer,  if  you  find  a  guard  could  have  been  used  thereon  which 
was  practicable  and  would  not  have  interfered  with  the  use  of  the 
machine,  plaintiff  did  not  assume  the  risk  of  using  an  improper 
guard,  if  one  was  furnished.** 

§  3743.    Same — ^Railroad  operations 
§  3743(1).    Texas 

The  jury  are  instructed  that,  vvhen  a  person  enters  the  employ- 
ment of  a  railway  company,  he  assumes  the  risks  and  dangers  or- 
dinarily incident  to  such  employment;  but  he  does  not  assume 
any  risks  arising  from  the  negligence,  if  any  there  be,  on  the  part 
of  such  company,  unless  he  knows  of  such  negligence  and  the  at- 
tendant risk,  or  in  the  exercise  of  ordinary  care  in  the  discharge 
of  his  own  duty  must  necessarily  have  acquired  knowledge  there- 
of in  time  to  have  avoided  injury  therefrom.** 

You  are  instructed  that  railway  companies  are  not  to  be  regard- 
ed as  insurers  of  the  safety  of  their  employes,  for  tinder  the  law 
they  are  not  insurers,  and  one  who  enters  the  employment  of  a 

98  Smith  V.  Webb  (Civ.  App.)  181  S.  »«  Amen  v.  Standard  Steel  Car  Co. 

W  814  (Ind.  App.)  123  N.  E.  7. 

»7  Virginia  &  S.  W.  Ry.  Go.  v.  Bai-  »»  Missouri,  K.  &  T.  By.  Co.  of  Tex- 

ley  49  S.  E.  33,  103  Va.  205.  as  v.  Williams,  120  S.  W.  553,  56  Tex. 
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railway  company  assumes  all  risks  that  are  ordinarily -incident  to 
the  business,  but  he  may  assume  that  the  railway  company  and  its 
other  servants  and  employes  have  exercised  ordinary  care  to  do 
their  duty,  and  he  does  not  assume  the  risk  of  any  danger  that 
may  be  brought  about  by  the  negligence  of  the  railway  company, 
or  its  other  servants  or  employes,  unless  he  knows  of  such  negli- 
gence and  th^  attendant  risk,  or  in  the  ordinary  discharge  of  his 
duty  must  necessarily  have  acquired  the  knowledge.^ 

The  jury  are  instructed  that  it  is  the  duty  of  a  railway  company 
to  exercise  ordinat;y  care  to  furnish  its  servants  and  employes 
reasonably  safe  and  suitable  machinery  and  appliances  with  which 
to  perform  the  duties  required  of  them ;  and  when  a  person  enters 
the  employment  of  a  railroad  company  he  has  the  right  to  rely  up- 
on the  assumption  that  the  machinery  and  appliances  with  wh'ich 
he  is  called  upon  to  work  are  reasonably  safe,  and  he  is  not  re- 
quired to  use  ordinary  care  to  see  whether  this  has  been  done  or 
not,  and  he  does  not  assume  the  risk  arising  from  the  failure  of 
the  railroad  company  to  do  its  duty  (if  there  is  a  failure),  unless 
he  knows  of  the  failure  and  the  attendant  risk,  or  in  the  ordinary 
discharge  of  his  own  duty  must  necessarily  have  acquired  such 
knowledge,  or  unless,  by  the  terms  or  nature  of  his  employment; 
it  is  made  the  duty  of  such  person  to  inspect  the  machinery  and 
appliances  with  which  he  is  called  upon  to  work,  and  he  has  failed 
to  make  such  inspection.* 

The  jury  are  instructed  that  one  who  enters  the  employment  of 
a  railway  company  as  a  locomotive  engfineer  assuines  all  the  risks 
that  are  ordinarily  incident  to  the  business,  but  he  may  presume 
that  the  company  will  furnish  him  with:  a  reasonably  safe  track 
over  which  to  operate  its  locomotives  and  trains,  and  he  does,  not 
assume  any  risks  that  may  be  brought  about  by  reason  of  the 
company's  negligence,  unless  he  knew  of  such.? 

i  3743(2).    Virginia 

The  court  instructs  the  jury  that  when  a  person  enters  the  em- 
ploy of  a  railroad  company  as  fireman  he  only  assumes  the  ordinary 
and  usual  risks  that  are  incident  to  such  employment.* 

§  3744.     Same — Risks  from  accumulation  of  explosive  materials 

The  court  instructs  the  jury  that,  with  reference  to  the  defense 
of  the  assumption  of  risk  by  plaintiff,  the  jury  are  instructed  that 
if  they  shall  find  from  the  evidence  that  the  accumulation  of  such 

1  El  Paso  &  S.  W.  R.  Co.  v.  O'Keefe,  a  Texas  &  P.  Ry.  Co.  v.  McClane  62 
110  S.  W.  1002,  50  Tex.  Civ.  App.  579.  S.  W.  565,  24  Tex.  Civ.  App.  321    ' 

2  Missouri,  K.  &  T.  Ry.  Co.  of  Tex-  "  Vlrgiuia  &  S.  W.  Ry.  Co  v  Bai- 
as  V.  Blaekman,  74  S.  W.  74,  32  Tex.  ley,  49  S.  E.  33,  103  Va.  205 

Civ.  App.  200. 
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explosive  material,  as  plaintiff  alleges  accumulated  and  caused  said 
explosion,  if  the  same  did  accumulate,  was  an  ordinary  incident  to 
the  kind  of  work  in  which  the  plaintiff  was  engaged  when  the  em- 
ployer exercised  ordinai-y  care  to  avoid  the  accumulation  and  con- 
finement of  such  explosive  material  in  a  condition  to  cause  an  ex- 
plosion, they  will  find  for  the. defendant,  but  if,  on  the  other  hand, 
they  shall  find  from  the  evidence  that  experience  has  proved  that 
there  are  practical  means  of  avoiding  the  accumulation  of  such  ex- 
plosive materials,  if  such  accumulation  there  was  in  rooms  where 
persons  may  work,  or  about  which  they  may  work,  or  that  there  are 
practical  means  well  known  to  the  persons  engaged^  in  such  work 
whereby  such  combustible  material  may  be  so  rapidly  eliminated 
as  to  prevent  its  gathering  in  such  quantities  as  to  cause  an  explo- 
sion, and  that  the  defendant  failed  to  use  such  means  of  avoiding 
danger  to  the  plaintiff  in  or  about  the  place  wherein  he  was  set  to 
work,  then  the  plaintiff  did  not  assume  the  risk  of  such  failure  on  the 
part  of  defendant,  if  the  defendant  did  fail  to  use  such  ordinary 
means  and  care  of  avoiding  such  danger  to  the  plaintiff,  and  in  de- 
termining whether  the  plaintiff  should  have  known  of  the  danger 
existing  about  where  he  was  working,  the  jury  will  take  into  con- 
sideration whether  or  not  such  knowledge  was  such  as  an  ordinary 
laborer,  working  about  such  premises,  should  understand,  or  was 
information  which  would  not,  in  the  nature  of  things,  be  known  to 
others  than  men  of  science.^ 

§  3745.  Continuing  in  employment  with  knowledge  of  omission 
of  master  to  provide  proper  safeguards,  or  safe  ways, 
appliances,  etc. 

§  3745(1).     United  States 

The  jury  are  instructed  that  if  you  find  by  a  preponderance  of 
evidence  that  the  water  glass  on  the  engine  on  which  plaintiff  was 
employed  was  not  provided  with  a  guard  glass,  and  the  condition 
of  the  glass  was  open  and  obvious  and  was  fully  known  to  plain- 
tiff, and  he  continued  to  use  such  water  glass  with  such  knowl- 
edge and  without  objection,  and  that  he  knew  the  risk  incident 
thereto,  then  the  court  charges  you  that  the  plaintiff  voluntarily 
assumed  the  risk  incident  to  such  use,  and  you  wilt  answer  the  sec- 
ond issue  "Yes."  « 

§  3745(2).    CaJifornia 

You  are  instructed  that  an  employe,  injured  by  the  defective  or 
unsafe  character  or  condition  of  any  machinery,  ways,  appliances, 

0  Southwestern    Portland    Cement  «  Seaboard  Air  Line  Ry.  v.  Horton, 

Co  V  Moreno  (Tex,  ar.  App.)  181  S.  34  S.  Ot.  635,  233  U.  S.  492,  68  L.  Ed. 

vvwi  1062,  L.  R.  A.    19150,  1,  Ann.  Gas. 

■  1915B,  475. 
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or  structures  of  such  employer,  shall  not  be  barred  of  recovery  for 
injury  or  death  caused  thereby,  unless  it  shall  also  appear  that  such 
employe  fully  understood,  comprehended,  and  appreciated  the  dan- 
gers incident  to  the  use  of  such  defective  machinery,  ways,  or  struc- 
tures, and  therefore  consented  to  use  the  same  or  continued  in  the 
use  thereof.' 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 

for  more  than  years  immediately  preceding  the  accident  in. 

question  the  deceased, ,  was  employed  by  defendant  as  a  lo- 
comotive engineer,  and  that  he  passed — 's  switch  during  said 

time  often  enough  and  under  such  circumstances  as  to  make,  him 
familiar  with  the  situation  there,  and  with  the  methods  of  loading 
which  were  followed  there,  and  with  the  fact  that  defendant  kept 
no  loading  superintendent  there,  and  kept  no  depot  or  loading;  plat- 
form, and  had  no  track  walker,  and  he  also  knew  or  should  have 
known  the  danger  and  risk  to  which  he  was  exposed  by  reason  of 
said  facts  and  such  situation,  and  with  full  knowledge  of  said  facts 
and  such  situation  and  the  said  danger  and  risk  to  him,  he  volun- 
tarily elected  to  continue  and  did  continue  in  his  said  employment 
as  locomotive  engineer  for  as  long  as  years  after  having  be- 
come acquainted  with  said  facts,  dangers,  and  risks  and  said  situa- 
tion, then  I  instruct  you  that  by  so  continuing  in  his  employment 
he  assumed  said  danger  and  risk.* 

§  3745(3).     Delaware 

You  are  instructed  that,  if  you  should  believe  from  the  evidence 
that  the  plaintiff  knew  on  the  day  of  the  accident  and  before  he 

"began  to  operate  car  number that  the  brake  of  said  car  was 

defective,  and  should  also  believe  from  the  evidence  that  the  de- 
fendant did  not  promise  to  remedy  said  defect  upon  any  complaint 
thereof  by  the  plaintiff,  and  that  the  plaintiff  took  said  car  out  and 
operated  it  with  knowledge  of  such  defective  brake,  then  the  plain- 
tiff assumed  the  risk  of  operating  said  car  with  such  defective 
brake,  and  cannot  recover  for  any  injury  to  himself  caused  by  such 
defective  condition  of  such  brake.® 

§  3745(4).    Iowa 

The  court  instructs  the  jury  that,  if  the  danger  in  using  the  rip- 
saw without  a  guard  was  so  imminent  that  a  reasonably  prudent 
person  would  not  have  continued  in  the  work,  then  the  plaintiff  by 
■continuing  in  the  w.ork  waived  the  alleged  negligence  of  defendant 
and  assumed  the  risk,  and  would  not  be  entitled  to  recover.^" 

T  Huraphfres  v.  Western  Pae.  Ey.  »  Spahn  v.  People's  Ry.  Co.,  83  A. 

Co.,  160  P.  415,  173  Oal.  428.  27,  3  Boyce,  302. 

8  Wyckoff  V.  Pa.1aro  Valley  Oonsol.  lo  Corel!  v.   Williamis  &"Hiintln^. 

R.  Co.,  103  P.  1100,  11  Cal.  App.  106.  148  N.  W.  633, 
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.  The  jury  are  instructed  that  if  you  believe,  from  the  evidence 
iin  this  case,  that  the  proximity  of  said  coal  platform  to  the  track 
and  to  cars  as  they  passed  was  plain  and  apparent,  and  the  liability 
to  injury  therefrom  manifest,  and  that  deceased  knew  of  such  prox- 
imity, or  by  the  exercise  of  ordinary  care  to  avoid  injury  to  him- 
self might  have  known  it,  and  with  such  knowledge,  or  opportunity 
■of  knowledge,  remained  in  the  defendant's  employ  and  continued 
to  work  in  the  vicinity  thereof  without  objection  or  protest,  and 
without  promise  of  amendment,  then  plaintiff  cannot  recover  in 
this  action.^^ 
§  3745(5).     Missouri 

The  court  instructs  the  jury  that,  even  if  the  jury  find  from  the 
■evidence  that  the  hammer  used  by  the  plaintiff  when  the  injury 
was  received  was  defective  and  unsafe  to  use,  and  that  defendant, 
through  its  foreman  or  officers,  knew  it  to  be  defective  and  unsafe 
to  use,  yet  if  it  further  appear  from  the  evidence  that  such  defec- 
tive and  dangerous  condition  was  obvious  and  was  known  to  the 
plaintiff,  and  with  this  knowledge  he  continued  to  use  the  same 
until  hurt,  then  the  plaintiff  cannot  recover,  and  your  verdict  must 
"be  for  the  defendant.^* 
§3745(6).    North  Carolina 

The  jury  are  instructed  that,  if  they  should  find  from  the  evi- 
dence that  the  plaintiff  knew,  or  by  the  exercise  of  ordinary  care 
he  ought  to  have  known,  at  the  time  of  the  injury,  that  the  spin- 
ning frame  which  he  was  repairing  was  not  provided  with  a  shifter, 
and  therefore  the  belt  was  liable  to  slip  from  the  loose  to  the  tight 
pulley,  and  should  further  find  from  the  evidence  that  the  act  of 
the  plaintiff  in  so  attempting  to  repair  the  spinning  frame  was  ob- 
viously so  dangerous  that  in  its  performance  the  probabilities  of 
danger  were  greater  than  those  of  safety,  as  where  the  machinery 
is  so  grossly  and  clearly  defective  that  the  plaintiff  knew  he  was 
taking  an  extra  risk,  then  he  assumes  the  risk,  and  cannot  recover; 
and  if  you  should  find  that  his  conduct  was  of  that  character  in 
continuing  to  work  there,  and  he  was  working  with  a  machine 
•clearly  so  dangerous  that  he  must  have  known  he  was  taking  an 
extra  risk,  then  you  will  find  that  he  did  assume  the  risk;  but  if 
you  find  it  was  not  of  that  character,  then  you  will  find  that  he  did 
not  assume  the  risk,  and  answer  the  issue  accordingly .1* 
•I  3745(7)..  Olilalioma 

The  court  instructs  the  jury  that,  if  a  brakeman  on  a  railroad 
;knows  that  the  materials  with  which  he  works  are  defective  and 

11  Perigo  v.  Chicago,  K.  I.  &  P.  R.  is  Pressly  v.  Dover  Tarn  Mills,  51 
Co.,  3  N.  W.  43,  52  Iowa,  276.                   S.  E.  69,  138  N.  0.  410.      , 

12  Duerst   v.    St.   Louis    Stamping 

<!o.,  63  S.  W.  827,  163  Mo.  607.  ^ 
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continues  his  work  without  objection  and  without  being  induced 
by  his  master  to  believe  that  a  change  will  be  made,  he  is  deemed 
to  have  assumed  the  risk  of  such  defects,  for  the  .continuance  of  the 
brakeman  in  the  employment  is  purely  voluntary,  and  if  he  so  con- 
tinues without  objection  with  knowledge  of  the  defects  in  the  machin- 
ery, he  is  presumed  to  have  waived  the  right  to  insist  upon  indem- 
nity for,  injuries  resulting  from  such  defect." 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  said  angle  where  the  said  L.  got  his  foot  caught  and  was  run 
over  was  unblocked,  but  that  the  same  was  known  to  the  said  L,., 
and  that  the  dangers  arising  therefrom  were  so  open  and  apparent 
that  a  person  of  ordinary  prudence  would  not  continue  to  work 
without  the  same  being  blocked,  then  you  will  find  that  L.  assumed 
the  risk  of  danger  arising  from  the  unblocked  condition  of  said 
angle,  and  in  that  event  you  will  find  for  the  defendant.^^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  coupling  apparatus  of  the  car  above  referred  to  was  defective, 
and'  if  you  believe  from  the  evidence  that  the  said  L.  knew  of  the 
same,  or  by  the  use  of  ordinary  care  in  the  performance  of  his  du- 
ties could  have  known  of  the  same,  before  he  undertook  to  oper- 
ate it,  and  you  further  believe  that  a  person  of  ordinary  prudence 
after  becoming  acquainted  with  the  said  defects  would  not  have 
undertaken  to  uncouple  the  cars  in  the  manner  that  L.  did,  then 
you  are  instructed  that  the  said  L.  assumed  the  risk  of  being  in- 
jured by  uncoupling  the  same  in  the  manner  he  did,  and,  if  you  so 
believe,  you  will  find  for  the  defendant. i* 

§  3745(8).    Texas 

The  jury  are  instructed  that,  if  the  defendant  company  knew  of 
the  condition  of  the  engine,  and  that  it  did  not  have  the  automatic 
air  working  on  it,  but  only  the  straight  air,  then  the  plaintiff  did 
not  assume  the  risk  arising  from  such  danger,  if  any;  but  if  a 
person  of  ordinary  care,  under  the  same  or  similar  circumstances, 
would  not  have  continued  in  the  service  of  the  defendant  com- 
pany as  brakeman  to  work  with  the  said  engine  as. such  brakeman, 
then  the  plaintiff  did  assume  the  risk  arising  from  such  danger,  if 
any,  from  the  condition  of  the  air  brake  appliance  on  the  engine, 
and  in  such  case  knowledge  on  his  part  of  the  condition  of  the  en- 
gine, and  the  danger  therefrom,  would  prevent  his  recovering,  if 
you  find  the  defendant  did  not  know  that  the  engine  only  had  the 
straight  air-braking  appliance  working  on  the  same." 

14  Chicago,  R.   I.  &  P.  Ry.  Co.    r.  i«  St,  Louis  &  S.  F.  R.  Co  v  Long 

Rogers,  159  P.  1132,  60  Okl.  249.  137  P.  1156,  41  Okl.  177    Ann    Cas' 

IB  St.  Louis  &  S.  F.  R.  Co.  V.  Long,  1915C,  432.                           '          •        ■• 

137  P.  1156,  41  Okl.  177,  Ann.  Cas.  !■  Texas  &  P.   Rv.  Co    v    Matkin 

1915C,  432.  (Civ.  App.)  142  S.  W.  004!     ' 
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•The  jury  are  instructe(^  that,  if  the  defendant  or  its  employes  in- 
trusted with  authority  to  remedy,  or  cause  to  be  remedied,  the 
failure  to  put  a  lock  on  said  switch  did  not  know  of. the  absence  of 
a  lock  thereon  at  the  time  plaintiff  was  injured,  and  you  believe 
from  the  evidence  that  the  plaintiff  had  an  opportunity  before  be- 
ing injured  to  inform  the  defendant,  or  such  employes  as  are  in- 
trusted with  authority  to  remedy  or  cause  to  be  remedied  the  fail- 
ure to  put  a  lock  on  said  switch  stand  that  said  switch  stand  had 
no  lock  thereon,  and  failed  to  do  so,  and  that  such  failure  on  his 
part  was  negligence,  and  you  further  believe  from  the  evidence 
that  a  person  of  ordinary  care,  in  the  exercise  of  ordinary  care 
for  his  own  safety,  under  the  same  or  similar  circumstances,  with 
the  knowledge  of  the  absence  of,  a  lock  on  said  switch  stand,  and 
the  danger,  if  any,  incident  thereto,  would  not  have  continued 
thereafter  in  the  service  of  defendant's  company,  then  you  .will  find 
for  the  defendant;  or,  if  you  believe  from  the  evidence  that  a 
person  of  ordinary  care,  in  the  exercise  of  ordinary  care  for  his  own 
safety,  under  the  same  or  similar  circumstances  as  plaintiff  was 
situated,  would  not  have  continued  in  the  service  of  defendant's 
company,  in  the  absence  of  a  lock  on  said  switch  stand  after  the 
discovery  of  such  absence,  then,  if  you  so  find,  you  will  find  for  the 
defendant;  or,  if  you  believe  from  the  evidence  that  the  accident 
and  the  injury  of  which  the  plaintiff  complains  was  the  result  of 
some  cause  or  causes  other  than  the  fact  that  there  was  no  lock  on 
the  switch  stand,  and  that  such  cause  or  causes,  if  any,  were  un- 
known to  the  defendant,  and  you  believe  that  the  defendant  could 
not,  by  the  use  of  that  care  which  a  person  of  ordinary  care,  en- 
gaged in  a  similar  business,  would  have  exercised  under  the  same 
or  similar  circumstances,  have  discovered  such  cause  or  causes, 
then  such  failure  to  discover  such  other  cause,  if  any,  would  not  be 
negligence  upon  the  part  of  defendant  company.^* 

However,    in    connection    with    the   paragraph   of   this 

charge,  if  you  find  and  believe  from  the  evidence  that  the  plain- 
tiff knew  at  the  time  he  was  engaged  to  perform  the  caisson  work, 
or  if  afterwards  and  before  his  alleged  injury  he  knew,  or  if  in 
the  ordinary  discharge  of  his  caisson  work  he  necessarily  acquired 
the  knowledge,  that  the  relative  position  of  such  sand  hoghouge 
to  the  place  where  his  caisson  work  was  being  perfprmed  was  not 
in  such  a  position  as  to  be  a  reasonably  safe  means  and  method  in 
carrying  on  the  work  in  which  he  was  engaged,  you  are  instructed 
that  plaintiff  assumed  the  risk  incident  to  the  position  of  such 
house  relative  to  such  place  of  work,  and  you  will  find  for  defend- 
ant upon  this  issue,  although  you  may  find  in  this  connection  de- 

i»  International  &  G.  N.  R.  Co.  v.  Clark,  125  S.  W.  959,  59  Tex.  Cir.  App.  82. 
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fendant  owed  a  duty,  was  negligent  thereto,  and  plaintiff  was  in- 
jured thereby." 
§  3745(9).    Washington 

The  court  instructs  the  jury  that  even  though  you  should  find 
that  the  wall  was  irripropefly  constructed,  even  though  you  should 
further  find  that  notice  should  have  been  given  to  the  plaintiff  of 
the  nature  of  the  lower  course  of  the  projection,  you  should  not 
find,  even  then,  for  the  pldintiff,  if  it  appears  to  you  from  the 
evidence  that  the  plaintiff  ought  to  have  known  the  nature  of  the 
lower  course  of  the  projection.  Even  where  an  employer  has  been 
negligent,  if  an  employe  knows  of  that  negligence,  knows  he  has 
been  negligent,  and,  knowing  such  fact,  continues  to  work  without 
making  complaint  as  to  the  condition,  the  employe  is  held  to  have 
assumed  the  risk ;  and,  in  determining  whether  the  plaintiff  in  this 
case  assumed  the  risk  or  not,  you  should  not  only  hold  him  charged 
with  what  he  actually  knew,  but  you  should  hold  him  charged  wiih 
what  he  inight  with  reasonable  diligence,  have  known.  So  that 
airiong  other  questions  submitted  to  you  is  the  question  of  whether 
or  not  the  plaintiff  ought  not,  in  the  exercise  of  reasonable  dili- 
gence, to  have  known  that  this  lower  course  was  a  stretcher 
course ;  and,  if  you  find  that  he  ought  to  have  so  known,  your  ver- 
dict should  be  for  the  defendant.*" 

§  3746.  Same — Knowledge  by  servant  of  danger  or  appreciation 
by  him  of  risk  incident  to  use  of  defective  ways,  ap- 
pliances, etc. 

See,  also,  post,  §  3747. 

Use  of  defective  .appliance  as  contributory  negligence,  see  post,  §§  3774,  3775. 

§  37460)-    United  States 

The  jury  are  instructed  that  the  true  test  is  not  in  the  exercise  of 
ordinary  care  to  discover  dangers,  by  the  employee,  but  whether 
the  defect  is  known  or  plainly  observable  by  him.  An  employee 
is  not  chairged  by  law  with  the  assumption  of  a  risk  arising  out  of 
defective  appliances  provided  by  his  employer,  unless^  his  employ- 
ment was  of  such  a  nature  as  to  bring  to  his  attention  and  cause 
him  to  realize  and  comprehend  the  dangers  incident  to  the  use  of 
such  appliances.*^ 
§  3746(2).     Arliansas 

The  jury  are  instructed  that  if  plaintiff  knew  of  the  defective 
condition  of  the  hopper  door  fastenings  in  question,  if  such  fasten- 
ings were  in  fact  defective,  and  appreciated  the  danger  to  himself 

,  10  Missouri  Valley    Bridge  &  Iron  ?i  Gila  Valley,  G.  &  N.  Ry    Co   v 

Co.  V.  Ballard,  116  S.  W.  93,  53  Tex.       HaU,  34  S.  Ct.  229,  232  U.  S    94,  5& 
Civ.  App.  110.  L.  Ed.  521. 

20  Soderburg  v.  Wells,  106  P.  751, 
57  Wash.  281. 


*057  MASTER  AND   SERVANT  §  3746(5) 

therefrom  in  passing  over  said  car  and  with  such  knowledge  and 
appreciation  of  danger  passed  over  the  hopper  or  attempted  to  do 
so,  and  fell  through  and  was  injured,  he  by  such  conduct  assumed 
the  risk  himsdf,  and  plaintiff  cannot  recover.  But,  if  the  fasten- 
ings were  defective  and  unsafe  and  plaintiff  knew  this,  but  did  not 
appreciate  the  danger  to  himself  therefrom  in  passing  over  the 
<:ar,  and  passed  over  the  hopper  or  attempted  to  do  so  and  fell 
through  and  was  injured,  he  did  not  assume  the  risk.^* 

$  3746(3).    California 

The  court  instructs  the  jury  that  knowledge  by  the  employe  of 
the  defective  or  unsafe  character  or  condition  of  any  ways,  appli- 
ances, or  structures  of  his  employer  is  not  a  bar  to  recovery  for 
any  injury  caused  thereby,  unless  it  shall  also  appear  from  a  pre- 
ponderance of  the  evidence  that  such  employe  fully  understood, 
comprehended,  and  appreciated  the  dangers  incident  to  the  use  of 
such  defective  ways,  appliances,  or  structures,  and  thereafter  con- 
sented to  use  the  same  or  continued  in  the  use  thereof.** 
I  3746(4).     IMissouri 

The  court  instructs  you  that  although  you  may  believe  from  the 
evidence  that  "plaintiff  knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  that  the  track  and  roadbed  in  question  was  in 
an  unsafe  condition  (if  you  find  that  it  was),  and  continued  to  use 
the  same,  yet  if  the  said  track  was  not  so  dangerous  as  to  threaten 
immediate  injury,  or  if  plaintiff  might  have  reasonably  supposed 
that  he  could  safely  operate  cars  over  it  by  the  use  of  care  and 
caution,  he  cannot  be  said  to  have  assumed  the  risk  or  danger 
incident  thereto.** 

§  3746(5).    Nortli  Carolina 

The  jury  are  instructed  that  the  plaintiff  will  not  be 

deemed  to  have  assumed  the  risk  growing  out  of  the  failure  of  the 
defendant  to  prpvide  such  railing  and  safeguards  as  described 
above  along  the  margin  of  said  platform,  unless  the  danger  aris- 
ing fi'om  such  defect  was  obvious  and  so  imminent  that  no  man  of 
ordinary  prudence  and  acting  with  such  prudence  would  have  in- 
curred, the  risk  of  assisting to  remove  the  skids  or  planks 

along  said  platform,  and  the  burden  is  upon  the  defendant  to  show 

that  — voluntarily  assumed  the  risk  incident  to  the  conditions 

surrounding  him,  and  it  is  not  enough  to  make  good  this  defense  to 
show  merely  that  he  worked  on,  knowing  the  danger,  but  it  is  nec- 
essary for  such  purpose  for  the  defendant  to  show  that  the  con- 

22  St  Loui?,  I.  M.  &  S.  By.  Co.  v.  2*  Houts  v.  St.  Louis  Transit  Co., 
Hesterly,  135  S.  W.  874,  98  Ark.  240.      84  S.  W.  161,  108  Mo.  App.  686j 

23  Thompson  T.  Soutliern  Pac.  Co., 
183  P,  153. 
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struction  of  said  platform  w^s  so  grossly  and  clearly  defective  that 
the  employe must  have  known  of  the  extra  risk  and  have  vol- 
untarily and  knowingly  assumed  it.    And  it  is  the  duty  of  the  jury, 

in    passing    upon    the    question    whether   voluntarily    and 

knowingly  incurred  an  imminent  risk  of  injufy  growing  out  of 
the  condition  of  the  platform  when  he  was  working  upon  it,  to 
consider  any  evidence  tending  to  show  that  he  was  a  youth  and 
inexperienced,  and  the  jury  should  find  accordingly  in  passing  upon 
the  issue  submitted.^^ 

§  3747.     Same — Elevators 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 

that  prior  to  and  on  the  defendant  occupied  the  premises, 

known  as ,  mentioned  in  the  evidence,  and  used  the  elevator 

mentioned  in  the  evidence;  and  if  the  jury  find  from  the  evidence 
that  on  said  day  the  plaintiff  was  in  the  service  of  the  defendant 
as  a  cabinet  repairer,  and  that  it  was  in  the  line  of  his  duty  to  ride 
upon  the  elevator  mentioned  in  the  evidence  in  the  discharge  of 
his  duties ;  and  if  the  jury  further  find  from  the  evidence  that  said 
elevator  passed  through  a  hatchway  in  the  floor  oi  the  shipping 
room;  and  if  the  jury  find  fro<m  the  evidence  that  the  shipping 
room  near  said  elevator  opening  on  said  day  was  dark  and  insuffi- 
ciently lighted,  and  that  the  sunlight  was  partly  excluded  by  the 
piling  up  of  furniture  therein;  aiid  if  the  jury  find  from  the  evi- 
dence that  the  defendant  did  not  exercise  ordinary  care  in  main- 
taining said  room  near  said  elevator  opening  in  such  condition; 
and  if  the  jury  further  find  from  the  evidence  that  defendant  was 
maintaining  said  elevator  opening  in  said  floor  without  keeping  the 
guard  or  rail  closed  to  prevent  persons  from  falling  therein,  and 
sustained  injury;  and  if  the  jury  further  find  from  the  evidence 
that  defendant  did  not  exercis'e  ordinary  care  in  maintaining  said 
elevator  hole  in  said  floor  without  keeping  the  guard  for  pro- 
tection closed  and  without  having  said  room  properly  lighted ;  and 
if  the  jury  further  find  from  the  evidence  that  on  said  day  the 
plaintiff  was  at  or  near  said  elevator  hole  for  the  purpose  of  usirig 
said  elevator  in  the  discharge  of  the  duties  of  his  empldyment, 
and  that  while  so  near  said  elevator  opening  for  said  purpose  he 
fell  therein  and  sustained  the  injuries  on  account  of  which  he  sues  • 
and  if  the  jury  further  find  from  the  evidence  that  the  plaintiff  was 
caused  to  so  fall  into  said  opening  by  reason  of  its  being  so  open, 
unlighted,  and  unguarded;  and  if  the  jury  further  find  from  the  evi- 
dence that  the  plaintiff  knew  that  said  room  was  insufficiently  light- 
ed, and  that  there  was  no  guard  or  protection  kept  closed  around 

21  Aiken  t.  Rhodhlss  Mfg.  Co.,  50  S,  E.  696,  1-16  N.  0.  324. 
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said  elevator  opening-,  and  that  thereby  he  incurred  some  risk  in  re- 
maining in  defendant's  service  and  in  discharging  the  duties  of  his 
employment;  yet  if  the  jury  find  from  the  evidence  that  the  dangers 
arising  to  the  plaintiff  by  reason  of  said  unguarded  elevator  opening 
and  said  want  of  light  near  said  elevator  were  not  so  obvious  and 
imminent  as  to  threaten  imnjediate  injury,  and  were  not  such  that 
an  ordinarily  prudent  person  under  the  circumstances  would  not 
have  remained  in  defendant's  service  and  performed  the.  duties 
plaintiff  was  hired  to  perform;  and  if  the  jury  further  find  from 
the  evidence  that  plaintiff  was  exercising  ordinary  care  at  the  time 
of  his  injury — plaintiff  is  entitled  to  recover.*® 

The  jury  are  instructed  that  if  the  jury  find  from  the  evidence 
that  the  defendant's  shipping  room,  at  or  about  the  elevator  hole 
mentioned  in  the  evidence,  was  dark  and  unlighted;  and  if  the 
jury  further  find  from  the  evidence  that  plaintiff  before  his  injury 
knew  that  said  room  was  dark  and  unlighted,  and  that  there  was 
some  risk  or  danger  of  falling  into  the  elevator  hole,  by  reason  of 
said  condition  of  said  room,  while  undertaking  to  use  the  elevator 
in  the  discharge  of  the  duties  of  his  employment;  and  if  the  jury 
find  from  the  evidence  that  defendant  was  maintaining  said  ele- 
vator opening  in  said  floor  without  causing  the  same  to  be  effectu- 
ally barred  or  closed  by  railing,  gate>  or  other  contrivance  for  the 
prevention  of  accidents  therefrom;  and  if  the  jury  find  from  the 
evidence  that  the  plaintiff  knew  before  his  injury  that  defendant 
was  maintaining  said  elevator  opening  without  such  guard  or  pro- 
tection being  closed;  yet  if  the  jury  further  find  from  the  evidence 
that  said  condition  of  said  room  and  elevator  opening  and  the 
danger  arising  therefrom  was  not  such  as  to  threaten  immediate 
injury  to  plaintiff  while  in  defendant's  service  in  the  discharge  of 
the  duty  of  his  employment,  and  was  not  such  that  a  person  of 
ordinary  prudence,  while  exercising  care  and  caution,  would  not 
have  undertaken  to  have  remained  in  defendant's  service  and  dis- 
charge the  duties  of  his  employment — then  the  fact  alone  that 
plaintiff  continued  in  defendant's  service  under  the  circumstances 
will  not  of  itself  defeat  this  action.*' 

§  3748.     Same — Rule,  under  statute,  as  to  liability  of  railroads 

The  court  instructs  the  jury  that  under  our  statute  knowledge 
by  any  railroad  temploye  injured  of  any  defective  or  unsafe  char- 
acter or  condition  of  any  appliances  or  structures  shall  be  no  de- 
fense to  an  action  for  injury  caused  thereby;  and,  if  the  jury  be- 
lieve from  the  evidence  that was  killed  by  reason  of  the  fact 

28  Wendler  v.  People's  House  Fur-  27  Wendler  v.  People's  House  Fur- 

nishing Co.,  65  S.  W.  737,  165  Mo.  nlshing  Co.,  65  S.  W.  737,  165  Mo. 
527.  527, 
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that  the  condition  or  character  of  the  defendant  company's  appli- 
ances or  structures  was  not  reasonably  safe,  viz.  that  the  bridge  in 
question  was  situated  dangerously  near  the  top  of  the  tender  and 
cars,  and  was  thereby  rendered  unreasonably  unsafe  to  the  said 

— ■ in  the  performance  of  his  duties  as  brakeman,  and  if  they 

believe  that  the  deceased was.  attending  to  his  accustomed 

duties  using  such  care  as  a  man  of  ordinary  prudence  would  use 
under  the  circumstances  therein  at  the  time  he  received  the  injury 
which  caused  his  death,  they  must  find  for  the  plaintiff,  notwith- 
standing they  may  believe  from  the  evidence  that  he  had  knowl- 
edge of  said  unsafe  condition  or  character  of  the  bridge.** 

§  3749,     Right  of  servant  to  rely  on  promise  of  master  to  remedy 

defects 
§  3749(1).    Arkansas 

You  are  instructed  that,  while  the  servant  assumes  all  the  ordi- 
nary risks  incident  to  his  employment,  yet  a  duty  rests  upon  the 
company  to  commit  no  act  of  negligence  whereby  he  may  suffer 
injury,  and  to  exercise  ordinary  care  to  protect  him  from  danger;, 
and  in  this  case,  if  you  find  from  a  preponderance  of  the  evidence 

that  the  plaintiff  was   in   the  employ  of  the   defendant,. 

,  operating  a  stave  jointer  wheel,  and  that  a  piece  of  the 

wooden  rimming  that  incased  the  wheel  came  off,  making  the 
wheel  defective,  and  increased  the  danger  of  its  operation,  and  that 
plaintiff  notified  defendant,  or  one  of  its  agents  whose  duty  it  was 
to  keep  defendant's  machinery  in  repair,  of  the  condition  of  the 
jointer  wheel,  and  requested  that  the  same  be  repaired,  and  that 
the  said  agent  of  the  defendant  told  him  to  operate  the  wheel  in 
its  defective  condition  until  noon,  at  which  time  he  would  have 
it  repaired;  and  further  find  that  the  plaintiff  relied  upon  said 
prorhise,  if  any,  and  continued  to  operate  said  wheel,  and  was  in- 
jured on  account  of  the  defective  condition  of  the  wheel  as  afore- 
said, and  that  the  danger  arising  from  its  continued  operation  in  its 
defective  condition  was  not  so  obvious,  imminent,  and  glaring  that 
an  ordinarily  prudent  person  would  not  have  continued  in  the 
work,  and  that  the  defendant  thereby  failed,  to  exercise  ordinary 
care  to  protect  plaintiff  from  danger,  and  that  its  failure  to  repair 
the  machine  was  the  proximate  cause  of  the  injury,  and  that  the 
plaintiff  at  the  time  was  exercising  ordinary  care  for  his  own  safety 
— ^you  will  be  authorized  to  find  for  the  plaintiff,  and  assess  his 
damages  at  such  a  sum  as  will,  from  the  evidence,  fully  compen- 
sate him  for  his  injuries.** 

i!8  Chesapeake  &  O.  Ry.  Co.  v.  Row-  2»  Pekin   Cooperage   Co.   v.   Duty^ 

sey's  Adm'r,  62  S.  E.  363, 108  Va.  632.       215  S.  W.  715,  140  Ark.  135, 
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§  3749(2).    Missouri 

The  court  instructs  the  jury  that  even  if  they  shall  find  and  be- 
lieve from  the  evidence  that  the  corking  machine  with  which  plain- 
tiff worked  was  out  of  repair  and  dangerous  to  use,  yet  if  the 
jury  shall  also  find  and  believe  from  the  evidence  that  plaintiff 
knew  the  machine  was  out  of  repair  and  understood  and  appre- 
ciated the  danger  of  using  it  in  such  condition,  and  continued  to 
do  so,  then  plaintiff  cannot  recover,  unless  the  jury  shall  further 
find  from  the  evidence  that  plaintiff  continued  the  use  of  such  ma- 
chine in  reliance  upon  a  promise  of  defendant  to  have  the  same 
repaired,  or  to  furnish  a  better  one  in  place  thereof,  provided  plain- 
tiff would  continue  the  use  of  the  machine  in  question  for  the  time 
being.** 

§  3749(3).     Oklahoma 

You  are  instructed  that,  though  plaintiff  knew  of  the  condition 
of  the  track  and  saw  that  it  was  unsafe,  yet  if  it  did  not  appear  to 
be  imminently  dangerous,  and  he  made  complaint  to  the  pit  boss 
and  coal  rustler,  and  they,  or  one  of  them,  promised  to  have  the 
defect  remedied  within  a  short  time,  and  from  the  nature  of  their 
employment  plaintiff  had  a  right  to  rely  on  these  promises,  -and  he 
proceeded  to  work  on  the  trip  as  usual,  relying  on  the  promise  that 
it  would  be  repaired,  and  not  believing  that  it  was  imminently 
dangerous,  then  he  did  not  assume  the  risk  of  injury  on  account  of 
the  defective  condition,  even  though  he  may  have  known  that  the 
track  was  unsafe.*^ 

§  3750.    Reliance  on  assuraiices  of  safety 

§  3750(1).    Alabama 

The  court  charges  you  that  the  servant  has  the  right  to  rely  on 
the  assurance  of  the  master,  if  such  assurance  was  given,  as  to 
the  safety  of  the  machinery,  appliances,  and  places  to  work,  where 
the  attention  of  the  master  has  been  called  to  it,  unless  the  dan- 
ger was  so  obvious  that  no  prudent  man  would  use  such  machinery 
or  appliances,  or  would  work  at  such  a  place,  or  continue  the  per- 
formance of  his  duties  in  such  place  of  work.** 

§  3750(2).    Kentucky 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evir 
dence  that  the  defendant's  servant  superior  in  authority  to  plain- 
tiff, and  in  charge  of  said  work,  stated  to  the  plaintiff  that  it  was 
safe  to  remove  the  coal  from  under  said  slate,  then  the  plaintiff 
had  a  right  to  rely  on  the  said  statement  as  true,  and  continue  the 

30  Bllesner  v.  G.  Riesmeyer  Distill-  si  Great  Western  Coal  &  Coke  Co. 

ing  Co.,  157  Si  W.  980,  174  Mo.  App.      r.  Malone,  136  P.  ,408,  39  Okl.  e93. 
139  '  82  Merriweather  V.  Sayre  Mining  & 

Mfg.  Co.,  49  So.  916,  161  Ala.  441. 


§  3750(2)  INSTRUCTIONS  TO  JURIES  4062 

work  of  removing  said  coal  without  assuming  the  risk  of  injury 
of  falling  slate,  if  the  danger  of  removing  said  coal  was  not  so 
obvious  and  imminent*  that  a  reasonably  prudent  person  would 
not  have  undertaken  the  work.  And  if  the  jury  beheve  from  the 
evidence  that  plaintiff's  superior  in  charge  of  the  work  did  assure 
the  plaintiff  that  it  was  safe  to  remove  the  said  coal,  and  that  such 
assurance  of  safety  was  negligently  given  to  the  plaintiff  and  that 
at  the  time  of  such  assurance  the  place  was  in  fact  unsafe,  and  the 
plaintiff  relied  upon  such  statement  and  the  superior  knowledge 
of  the  superior  servant,  and  was  thereby  induced  to  continue  said 
work,  and  while  doing  so  and  exercising  ordinary  care  for  his 
own  safety  was  injured,  the  law  is  for  the  plaintiff,  and  the  jury 
will  so  find,  unless  they  shall  further  believe  from  the  evidence 
that  the  danger  of  continuing  said  work  was  so  obvious  and 
imnlinent  that  a  person  of  ordinary  prudence  would  not,  under 
the  conditions,  have  continued  the  work,  and  if  they  so  believe  and 
find,  they  shall  find  for  the  defendant.*^ 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  stirrup  upon  the  piling  was  defective,  or  in  the  act  of 

breaking  or  giving  away,  and  the  plaintiff  was  assured  by  

or ,  his  superiors,  that  it  would  hold  until  a  new  one  could 

be  furnished,  and  such  superiors  ordered  the  plaintiff  to  proceed  with 
the  work,  and  the  plaintiff  relied  upon  the  superior  knowledge  of  said 

or in  regard  to  the  matter,  and  did  proceed  with  the 

work,  and  was  afterwards  injured  by  reason  of  the  breaking  of  the  stir- 
rup, the  fact  that  he  continued  at  said  work  under  the  circum- 
stances would  not  preclude  him  from  a  recovery,  unless  the  jury 
believe  from  the  evidence  that  the  dangerous  condition  of  the  stir- 
rup was  evident  or  manifest  to  a  person  of  ordinary  prudence  as 
set  out  in  instruction  No. ,  in  which  case  the  law  is  for  the  de- 
fendant.^* 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  the  stirrup  upon  the  piling  on  which  plaintiff  was  working 
was  defective,  and  in  an  unsafe  condition,  and  this  fact  was  evi- 
dent or  manifest  to  a  person  of  ordinary  prudence,  then  the  fact 
that  the  plaintiff  may  have  been  ordered  to  continue  the  work  by 
his  superiors,  ox  assured  that  said  work  or  appliances  were  safe, 
would  not  authorize  the  plaintiff  to  continue  the  work  under  such 
conditions ;  and  if  the  dangerous  or  unsafe  condition  of  the  stirrup 
was  manifest  to  a  person  of  ordinary  prudence,  and  plaintiff  still 
continued  to  work  under  these  conditions,  then  he  cannot  recover 

33  North  East  Coal  Co.   v.  Setzer,  a-*  Louisville,  H.  &  St.  L.  By.  Co  v. 

183  S.  W.  553,  169  Ky.  245.  Armstrong,  125  S.  W.    276,  137  Ky. 

146. 
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in  this  action  although  he  may  have  been  ordered  to  continue  the 
work  or  have  been  assured  that  said  work  and  tools  were  safe  by 
his  superiors.*^ 
§  3750(3).    Missouri 

The  court  instructs  you  that  if,  from  the  evidence  in  the  case, 

you  believe  that  on  or  about  — '■ ,  defendants  were  operating  and 

controlling  a  furnace,  and  buildings  in  connection  therewith,  situ- 
ate in  the  city  of ;'  that  said  furnace  stood  at  the  north  end 

of  a  room  (of  such  buildings)  known  as  the  "casting  room,"  on  the 
floor  of  which  room  melted  iron  from  such  furnace  was,  in  the  ordi- 
nary course  of  the  business  there  carried  on  by  defendants,  cast 
into  pig  iron;  that  in  the  furnace  iron  ores  were  melted,  and  the 
melted  iron  and  slag  were,  in  the  course  of  defendants'  business, 
drawn  from  the  furnace  by  opening  a  hole  therein,  known  as  the 
"notch  hole,"  located  on  the  south  side  of  the  furnace,  and  facing 
toward  the  south  end  of  such  casting  room ;  that,  in  the  ordinary 
course  of  such  business,  upon  the  opening  of  said  hole,  iron,  slag, 
ashes,  and  other  heated  matter  was  liable  to  run  from  said  hole; 
that,  to  facilitate  the  drawing  off  from  said  furnace  through  said 
hole,  heated  air  was,  in  the  ordinary  course  of  defendants'  business, 
forced  into  said  furnace  in  such  manner  as  to  create  strong  atmos- 
pheric pressure  upon  the  contents  of  said  furnace,  so  as  to  force 
the  same  strongly  outward  through  said  hole,  and  in  such  manner 
as  to  at  times  force  and  blow  put  from  said  furnace,  through  said 
hole,  into  said  room,  and  toward  the  south  end  thereof,  molten 
iron,  slag,  and  other  hot  substances,  so  as  to  endanger  employes 
of  defendants  engaged  in  said  casting  room  on  the  south  side  of 

said  notch  hole ;    and  if   you  further  find  that  on  plaintiff 

was  in  the  employ  of  the  defendants  in  said  casting  room,  and  that 
there  was  no  screen  in  front  of  said  notch  hole  to  intercept  melted 
iron,  slag,  or  other  material  that  might  be  fo'rced  by  such  pres- 
sure through  such  notch  hole,  and  this  state  of  affairs  had  existed 
for  three  or  more  days,  and  that  during  that  time  plaintiff  had  occa- 
sion, from  time  to  time,  in  the  course  of  his  employment  by  defend- 
ants, to  pass  in  front  of  said  notch  hole  in  such  a  manner  as  to  be 
exposed  to  danger  of  being  burned  by  hot  metal,  slag,  or  other  sub- 
stances thrown  from  said  furnace  as  aforesaid ;  and  if  you  find  that 
such  danger  would  not  have  existed,  had  a  proper  screen  to  inter- 
cept such  hot  substances  been  then  and  there  erected  and  main- 
tained by  defendants,  and  that  the  danger,  if  any,  to  which  plaintiff 
was  so  exposed,  was  dependent,  to  a  great  extent,  upon  the  degree 
of  atmospheric  pressure  existing  at  any  time  within  the  said  fur- 
nace, and  tending  to  force  its  contents  out  through  said  notch  hole, 

86  Louisville.  H.  &  St.  L.  Ry.  Co.  t.  Armstrong,  125  S.  W.  276,  137  Ky.  146. 
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and  that  the  extent  of  such  pressure  was  not  a  matter  within  the 
observation  of  plaintiff,  so  that  he  could  determine  the  amount  or 
force  thereof;  and  if  the  jury  6nd  that  in  said  casting  house  de- 
fendants had,  some  ten  feet  or  more  in  front  of  said  notch  hole,  a 
place  provided  for  the  maintenance  of  a  screen  for  the  interception 
of  such  melted  iron,  slag,  and  other  hot  substances  thrown.,  out  of 
such  notch  hole,  and  that  it  was  necessary,  and  known  to  defend- 
ants to  be  necessary,  for  the  safety  of  •  defendants'  employes  in 
said  casting  room,  or  of  plaintiff,  that  such  a  screen,  should  be 
there  maintained,  and  that  plaintiff,  in  the  course  of  his  employ- 
ment, while  said  furnace  was  in  operation,  on ,  from  time  to 

time,  had  occasion  to  pass  in  front  of  such  notch  hole,  south  of 
the  point  provided  for  such  screen;   and  if  you  further  find  that 

was  defendants'  foreman,  and,  as  such,  had  charge  and 

control  of  the  business,  and  of  the  employes  of  defendants  in  said 
furnace  and  casting  house,  and  that  plaintiff  was  aware  that  he 
was  exposed  to  some  danger,  from  the  absence  of  such  screen,  in 
so  passing  in  front  of  such  notch  hole,  and  called  the  attention  of 
the  said  foreman  to  the  absence  of  such  screen,  and  that  thereupon 
the  said  foreman  said  to  him  that  they  would  not  blow  hard  until 
the  screen  was  put  up ;  and  if  you  find  that  afterward,  on  the  said 

,  at  a  time  when  said  furnace  was  in  operation,  and  plaintiff 

was,  in  the  course  of  his  employment  aforesaid,  passing  in  front 
of  such  notch  hole,  and  south  of  the  point  so  provided  for  such 
screen,  a  quantity  of  hot  slag,  ashes,  or  other  material  suddenly 
blew  but  from  said  furnace  through  said  notch  hole,  and  struck 
and  burned  plaintiff,  and  that,  at  the  time  of  so  being  burned, 
plaintiff  was  exercising  sjich  care  to  prevent  injury  to  himself 
as  a  person  of  ordinary  prudence  should  have  exercised  under  the 
like  circumstances,  and  was  relying  upon  the  assurance,  if  any, 
of  such  foreman  that  they  would  not  blow  hard  until  the  screen 
was  put  up — then  the  jury  will  find  the  issues  for  the  plaintiff.** 
i  3750(4).     Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that ordered  the  plaintiff  to  ascend  the  pole  near  the 

intersection  of  and  avenues,  and  cut  the  primary 

wire,  that  at  the  time  the  said  ■ —  assured  the  plaintiff  that 

there  was  no  current  upon  said  wire,  and  the  plaintiff,  relying  upon 
said  assurance,  took  hold  of  the  said  wire  with  his  naked  hands, 
and  was  injured,  then  they  must  find  for  the  plaintiff,  but  the  bur- 
den of  proving  the  above  facts  to  the  satisfaction  of  the  jury  is 
upon  the  plaintiff.*" 

3«  Curtis  V.  McNair,  73  S,  W.  167,  '        st  Lynchburg  Traction  &  Light  Co 
173  Mo.  270.  V.  Gordon,  96  S.  E.  195,  123  Va.  198. 
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§  3751.    Known  dangers  not  of  imminent  or  threatening  char- 
acter 

The  court  instructs  the  jury  that,  although  the  jury  may  believe 
from  the  evidence  in  this  case  that  the  work  of  lifting  up  the  motor 
mentioned  in  the  evidence,  and  attaching  it  in  place,  was  unsafe 
and  dangerous  in  the  manner  in  which  plaintiff  and  his  two  fellow- 
workmen  were  doing  it,  and  that  plaintiff  was  apprised  of  this  fact, 
yet  if  you  shall  further  find  from  the  evidence  in  this  case,  that  the 
danger  and  hazard  of  the  Undertaking  in  which  plaintiff  was  en- 
gaged at  the  time  of  his  alleged  injuries  as  described  in  the  evi- 
dence was  not  of  such  an  imminent  and  threatening  character  as 
to  prevent  a  reasonably  prudent  person  from  undertaking  the 
same,  then  the  plaintiff  did  not  assume  to  do  said  work  at  his 
own  peril,  and  was  only  required  to  exercise  ordinary  care  and  pru- 
dence incident  to  the  situation  and  the  character  of  the  work  re- 
quired.** 

The  jury  are  instructed  that  even  though  you  may  believe 
from  the  evidence  that  the  plaintiff  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known,  that  the  position  he  was  working  in 
at  the  time  he  claims  to  have  been  injured  was  not  a  safe  one,  yet 
this  does  not  and  should  not  defeat  his  recovery  in  this  case,  if  you 
further  find  and  believe  from  the  evidence  that  he  was  negligently 
permitted  to  go  into  this  position  by"  the  defendant's  .representa- 
tives in  charge  of  plaintiff,  and  that  the  danger,  if  any,  was. not 
of  such  a  glaring  and  dangerous  nature  as  to  threaten  immediate 
injury  in  case  he  did  such  work.** 

§  3752.     Risk  of  temporary  peril  to  which  servant  suddenly  ex- 
posed by  act  of  master 

§  3752(1).    Illinois 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 

was  not  a  fellow  servant  of  plaintiff,  but  was  a  foreman, 

with  full  power  and  authority  to  control  the  movement  of  the  men 
employed  at  the  work  in  question^  and  that  he  had  full  authority 
to  direct  and  control  the  manner  of  doing  said  work,  and  that  said 
did,  within  his  authority,  order  the  plaintiff  to  work  in  a  dan- 
gerous place  or  perform  the  work  in  a  dangerous  manner,  that 
then  and  in  that  event  the  plaintiff  did  not  assume  the  hazard  or 
risk  of  obedience,  unless  the  danger  was  so  imminent  that  a  man 
of  ordinary  prudence  would  not  have  incurred  the- risk  or  hazard.** 

The  jury  are  instructed  that  even  if  they  believe  from  the  evi- 

3  8  Levecke  v.  Curtis  &  Co.  Mfg.  Co.,  *»  Yarber  v.  Chicago  &  A.  Ey.  Co., 

193  S.  W.  985, 197  Mo.  App.  262.  85  N.  E.  928,  235,  111.  580. 

8  9  Corby  v.   Missouri  &   K.   Tele- 
phone C».,  132  S.  W.  712,  231  Mo.  417. 
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dence  that  the  rope  referred  to  in  the  evidence  in  this  case  was 
split,  frayed,  raveled,  or  untwisted,  and  even  if  they  believe  from 

the  evidence  that  the  plaintiff  was  ordered  by  to  put  said 

rope  On  the  Spool  just  before  he  was  injured,  yet  the  jury  are  fur- 
ther instructed  that  if  they  believe  from  the  evidence  that  the  plain- 
tiff, at  the  time  he  put  the  rope  on  the  spool,  knew  of  the  condition 
of  the  rope,  and  knew  and  appreciated  the  danger,  and  further  be- 
lieve that  the  danger  was  so  imminent  that  an  ordinarily  prudent 
man  would  not  incur  it,  but  would  disobey  such  order,  then  there 
can  be  no  recovery." 

§  3752(2).     Missouri 

The  court  instructs  the  jury  that,  if  the  jury  find  from  the  evi- 
dence in  this  case  the  facts  set  out  in  instruction  No. given 

to  be  true,  and  further  find  from  the  evidence  that  said  pile  of  ties 
as  so  piled  was  liable  to  fall  by  reason  of  not  being  fastened  or 
secured  to  prevent  its  falling  and  injuring  the  plaintiff  whilst  at 
and  about  the  work  of  his  said  employment,' if  the  jury  find  that 
the  said  pile  was  so  insecure  and  unfastened,  and 'if  the  jury  find 
from  the  evidence  that  the  plaintiff  in  the  exercise  of  ordinary  care 
would  have  known  that  said  pile  of  ties  was  so  unfastened  and  in- 
secure, and  that  there  was  some  danger  of  said  pile  falling  and 
injuring  him  while  in  the  discharge  of  the  duty  of  his  employment, 
yet,  if  the  jury  further  find  from  the  evidence  that  said  danger  of 
said  pile  so  falling  and  injuring  the  plaintiff  was  not  so  apparent 
or  imminent,  that  a  person  of  ordinary  prudence  under  the  same  or 
similar  circumstances  as  the  plaintiff,  would  not  have  done  the 
work  that  plaintiff  was  doing  at  the  time  of  his  injury,  as  men- 
tioned in  the  evidence,  then  the  fact  that  the  plaintiff  did  said  work 
on  said  pile  under  said  circumstances,  will  not  of  itself  prevent  a 
recovery  in  this  case.** 

i  3752(3).    Oregon 

You  are  instructed  that,  while  a  servant  assumes- ordinary,  risk, 
he  does  not  assume  the  risks  arising  from  a  sudden  peril  not  inci- 
dent to  his  employment,  where  he  does  not  have  time  to  exercise 
deliberation,  which  one  of  ordinary  prudence  would  do  when  con- 
fronted with  a  known  danger.  And  where  a  servant  is  injured  by 
something  not  incident  to  his  employment,  but  by  a  temporary 
peril  to  which  he  is  exposed  by  the  negligent  act  of  his  employer, 
he  is  entitled  to  recover  damages  from  the  employer  on  account  of 
such  injury.  When  a  servant  is  employed,  and  the  employer  neg- 
ligently and  carelessly  creates  a  peril  at  the  place  where  the  serv- 
I 

41  Illinois  Steel  Co.  v.  Wierzbicky,  42  Wilson  v.  United  Rys.  Co.  of  St 

68  N.  E.  1101,  206  111.  201.  Louis,  152  S.  W.  '426,  169  Mo.  App. 
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ant  is  at  work,  and  the  servant  is  injured  thereby,  then  the  servant 
will  be  entitled  to  recover  for  such  injury.** 

The  jury  are  instructed  that  a  servant  in  entering  the  employ- 
ment of  a  master  assumes  the  ordinary  risks  incident  to  the  work 
contracted  to  be  done,  but  not  such  as  the  master  might  have 
avoided  by  reasonable  care.  The  law  also  provides  that  if  a  master 
directs  his  servant  to  do  certain  work  in  a  manner  not  reasonably 
safe,  and  the  performance  of  the  work  in  the  manner  directed  is 
the  proximate  cause  of  the  injury  to  the  servant,  the  master  is 
guilty  of  actionable  negligence." 

§  3752(4).     Virginia 

,  The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  a  servant  of  the  defendant  company,  and 
that  he  was  ordered  by  a  representative  of  the  company  in  au- 
thority over  him  to  go  from  where  he  was  on  a  "bent"  or  trestle 
section  to  another  "bent"  or  trestle  section  on  the  three  block  and 
tackle  ropes  connecting  said  "bents"  or  trestle  sections,  then 'it 
was  the  duty  of  the  plaintiff  to  obey  such  order,  unless  the  act 
was  one  obviously  attended  by  such  danger  that  a  man  of  common 
prudence  would  not  have  undertaken  it.** 

The  court  further  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  while  the  "wringer"  machine  operated  by  the 
plaintiff  was  equipped  with  the  loose  pulley  referred  to  in  the  evi- 
dence, the  plaintiff  cleaned  said  machine  by  causing  it  to  come  to 
a  standstill  by  means  of  the  loose  pulley  and  then  threw  water  on 
it  and. wiped  it  off  with  waste,  and  if  they  further  believe  from 
the  evidence  that  for  some  time  after  the  removal  of  the  said  loose 
pulley,  he  undertook  to  clean  said  machine  only  by  throwing  water 
on  it"  while  it  was  in  motion,  and  if  they  further  believe  that  some 
days  after  the  loose  pulley  had  been  removed,  Mr.  M.,  the  com- 
pany's superintendent,  directed  the  plaintiff  to  clean  said  machine 
by  throwing  wa^er  on  it  and  rubbing  it  with  waste  while  it  was  in 
motion,  and  showed  the  plaintiff  how  to  clean  .said  machine  while 
in  motion,  the  plaintiff  had  the  right  to  rely  upon  the  directions 
given  him  by  the  said  M.,  unless  the  dangers  of  his  undertaking 
to  obey  the  directions  of  the -said  M.  were  so  open  and  obvious  as 
to  be  discernible  by  one  of  his  age,  experience  and  mental  capacity. 
And  if  the  jury  believe  from  the  evidence  that  the  plaintiflf,  with 
ordinary  care  and  caution  to  be  reasonably  expected  from  one  of 
his  age,  experience,  and  mental  capacity,  was  injured  while  clean- 

43  Pfeiffer    y,.    Oregon-Washlngtou  ^s  Millboro  Lumber  Co.  v.  Donald, 

E  &  Nav   Co., "144  P.  762,  74  Or.  307.       90  S.  E.  618,  120  Va.  150. 

*i  Prement  V.  Wells,  133  P.  047,  Gii 
Or.  336, 
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ing  said  machine  while  it  was  in  motion  in  the  manner  directed  by 
said  M.,  they  shall  find  a  verdict  for  the  plaintiff,  unless  the  jury 
believe  from  the  evidence  that  the  plaintiff  knew,  or,  taking  into 
consideration  his  age,  experience,  and  mental  capacity,  should  have 
known,  the  danger  of  undertaking  to  clean  said  machine  while  in 
motion.*® 

The  jury  are  instructed  that,  although  they  may  believe  from 
the  evidence  that  the  plaintiff  knew  there  was  some  danger  in 
jumping  into  the  pit  to  shut  off  the  valve  and  stop  the  turntable, 
yet  if  they  further  believe  from  the  evidence  that  the  danger  was 
not  so  imminent  that  a  reasonably  prudent  man  would  not  have  at- 
tempted it  under  the  direction  of  his  foreman,  and  that  the  plain- 
tiff used  such  reasonable  care  as  an  ordinarily  prudent  man  would 
have  exercised  and  was  injured,  then  he  is  entitled  to  recover.*' 

§  3753.     Extraordinary  tisks  or  dangers 

Risks  arising  from  negligence  of  master,  see  ante,  §§  3740-3748. 

§  3753(1).    Arizona 

The  defendant,  in  its  answer,  has  alleged  that  the  plaintiff's 
injuries,  if  any,  were  caused  by  the  ordinary  risks  or  hazards  of  the 
work  in  which  the  plaintiff  was  engaged,  and  that  the  plaintiff  vol- 
untarily assumed  the  risk  of  injury  therefrom.  Now,  I  charge  you 
that  whether  or  not  he  did  assume  the  risk  is  a  question  of  fact 
which,  under  the  law  of  this  state,  is  within  your  exclusive  prov- 
ince to  determine.  The  law  is  that  a  servant  assumes  the  ordinary 
risk  incident  to  the  business  in  which  he  is  engaged,  but  he  does 
not  assume  the  extraordinary  risk  of  the  negligence-  of  the  master, 
or  in  obedience  to  the  master's  order  doing  work  in  a  dangerous 
place  with  unsafe  appliances,  or  in  a  dangerous  manner,  unless  the 
danger  thereof  was  so  imminent  that  a  man  of  ordinary  prudence 
would  not  have  incurred  the  risk  or  hazard.  You  are  instructed 
that  plaintiff  assumed  the  risk  of  injury  from  the  §^traordinary  and 
unusual  dangers  and  hazards  of  his  work  if  they  were  open  and  ob- 
vious to  and  were  fully  observed,  understood,  and  appreciated  by 
him.  If  you  find  that  plaintiff  was  injured  by  an  extraordinary 
risk,  danger,  or  hazard,  or  by  several,  of  them  concurring,  and  that 
the  same  was,  or  were,  open  ^nd  obvious  to  and  was,  or  were,  fully 
observed,  understood  and  appreciated  by  him  then  your  verdict 
must  be  for  the  defendant.** 

*8  United    States    Leather    Co.    v.  *«  Inspiration  Consol.  Copper  Co.  v. 

Showalter,  74  S.  E.  400,  113  Va.  479.      Lindley,  177  P.  24,  20  Ariz.  95. 

*'  Washington-Southern  Ry.  Co.  v. 
Cheshire,  65  S.  B.  27, 109  Va.  741; 
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§  3753(2).     Colorado 

You  are  instructed  that,  in  entering  upon  .his  employment  as  a 
brakeman,  the  deceased  assumed  the  risk  of  all  dangers  ordinarily- 
incident  to  his  work,  and  if  he  was  assigned  to  work  at  an  unusual- 
ly or  extraordinarily  dangerous  place,  and  was  informed  of  said 
unusual  or  extraordinary  dangers,  or  by  any  means  learned  there- 
of, and  understood  and  appreciated  them,  said  dangers  became 
ordinary  to  said  employment,  and  were  likewise  assumed  by 
him,  and  if  his  death  was  the  result  of  said  dangers,  the  risk  of 
which  was  assumed  as  hereinbefore  defined,  the  plaintiff  cannot, 
in  any  event,  recover  in  this  action.** 

§  3753(3).    Texas 

The  court  instructs  the  jury  that  plaintiff  did  not  assume  the 
risk  of  extrahazardous  work,  if  any,  unless  he  was  warned  and  in- 
structed in  said  work  by  defendant  company,  and  after  so  being 
warned  continued  to  work  at  said  hazardous  work.®* 

i  3753(4).     West   Virginia 

The  court  instructs  the  jury  that  the  plaintiiJ  did  not  assume 
any  extraordinary  risks  and  hazards  caused  by  the  negligence  of 
the  defendant  or  any  of  its  officers,  agents  or  employes,  and  if 
from  all  the  evidence  adduced  the  jury  believe  the  injury  to  the 
plaintiff  was  caused  by  such  extraordinary  risks  and  hazards,  re- 
sulting from  such  negligence  and  further  believe  that  the  plain- 
tiff had  not  notice  or  knowledge  of  such  risks  and  hazards  then  the 
jury  should  find  for  the  plaintiff."^ 

§  3754.     Agreement  by  servant  to  make  his  working  place  safe 

If  you  find  by  a  preponderance  of  the  evidence  in  this  case  that 
the  plaintiff  was  sent  to  make  his  working  place  safe  or  agreed  to 
make  his  working  place  safe,  then  you  are  instructed  that  the  plain- 
tiff assumed  the  risk  of  his  employment  with  respect  to  the  safety 
of  such  place,  and  your  verdict  should  be  for  the  defendants.** 

§  3755.     Risks  attendant  on  work  outside  of  scope  of  employment 
§  3755(1).    Arkansas 

You  are  instructed  that,  if  plaintiff  was  in  the  employment  of 
the  defendant,  and  his  usual  work  was  to  run  the  equalizer,  and  at 
the  time  of  the  injury  plaintiff  was  holding  the  belt  of  the  planer 

for  — to  lace  it,  and  defendant's  superintendent  was  present 

and  knew  that  plaintiff  was  holding  the  belt  and  acquiesced  there- 
is  Great  Western  Sugar  Co.'v.  Par-       Co.,  102    S.  E.  244,  85  W.  Va.  173. 
ker,  123  P.  670,  22  Colo.  App.  18.  Such  an  instruction  is  not  defective, 

5  0  Missouri,   K.   &    T.   Ry.   Co.   of      because  it  does  not  include  a  qualifi- 
Texas  v.  Mooney  (Olv.  App.)  181  S.  ■    cation  as  to  open  and  patent  risks. 
•W  543.  "^  Eicardo  v.  Central  Coal  &  Coke 

ei  KeatWey  v.  Chesapeake  &  O.  Ry.      Co.,  163  P.  641, 100  Kan.  95. 
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in,  then  -you  may  consider  this  in  determining  whether  or  not  at 
the  time  of  the  injury  plaintiff  was  engaged  in  the  line  of  his 
duties  in  the  service  of  defendant,  in  a  place-  of  danger  outside  the 
duties  of  his  employment.®* 

§  3755(2).     California 

The  court  instructs  you  that,  if  an  employe  in  the  discharge  of 
his  duties  to  which  he  has  been  assigned  hy  his  employer,  volun- 
tarily takes  a  place  which  he  is  not  required  to  take,  he  assumes 
the  risk  which  may  attach  to  such  place  which  is  obvious  to  him 
by  the  use  of  ordinary  care,  and  which  is  greater  than  the  risk 
attached  to  the  place  he  may  have  taken  by  reason  of  his  employ- 
ment.^ 

§  3755(3).    Texas 

The  jury  are  instructed  that,  if  you  find  that  said  plaintiff  had 
been  instructed  to  work  at  another  place  in  the  mine,  and  that  he, 
without  knowledge  or  consent  of  the  defendant  or  his  agents  hav- 
ing charge  and  control  of  the  mine,  went  to  work  at  the  place 
where  he  claims  to  have^  been  injured,  then  he  assumed  the  risk  of 
being  injured  by  some  defective  condition,  if  any,  of  the  track  and 
switch,  and  cannot  recover,  but  if  the  plaintiff  was  given  the  privi- 
lege of  working  at  either  of  two  places,  and  he  was  working  at 
one  of  these  places  when  he  claims  to  have  been  injured;  or  if  he 
was  instructed  to  work  at  another  place,  yet  if  the  agent  of  the 
defendant  in  charge  of  defendant's  mine  knew  plaintiff  was  at 
work  where  he  claims  to  have  been  injured,  then  he  did  not  as- 
sume such  risk,  unless  the  defect,  if  any,  was  open  and  patent  and 
was  known  to  the  plaintiff  or  must  necessarily  have  been  known 
had  he  used  that  circumspection  which  an  ordinarily  prudent  per- 
son would  have  exercised  in  the  same  employment.®* 

§  3756.     Same— ^Effect  of  knowledge  acquired  at  usual  task 

The  court  instructs  the  jury  that,  if  you  find  that  the  task  at 
which  the  plaintiff  was  working  when  the  accident  occurred  was, 
under  all  the  circumstances  of  the  case,  one  of  special  danger,  then 
I  charge  you  that  such  knowledge  of  danger  as  plaintiff  may  have 
acquired  at  the  usual  tasks  of  his  employment  does  not  necessarily 
raise  'the  presumption  that  he  knew  of  such  special  danger.  A 
servant  directed  to  undertake  work  outside  of  that  which  he  is 
engaged  to  do  is  not  presumed  to  be  aware  of  its  peculiar  risks, 
and  therefore,  if  the  master  does  not  fully  explain  them  to  the 
servant  before  putting  him   at   such   new   work,   the   servant  is 

63  St.  Louis  Stave  &  Lumber  Co.  v.  =5  Consumers'   Lignite  Co.  v.  0am- 

Sawyers,  119  S.  W.  830,  90  Ark.  473.       eron  (Civ.  App.)  134  S.  W.  283. 

54  Cordler  v.  Keffel,  119  P.  658,  161 
Cal.  475. 
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entitled  to  assume  that  it  has  no  greater  risk  than  those  which  at- 
tach to  his  regular  work.'''' 

§  3757.     Rule  as  to  youthful  employees  and  minors 
§  3757(1).     Arkansas 

The  jury  are  instructed  that,  in  passing  upon  the  question  of 
contributory  negligence  on  the  part  of  the  deceased,  and  of  as- 
sumed risk,  you  n^Ust  take  into  consideration  his  age,  experience, 
intelligence,  and  means  of  knowledge;  and  after  considering  these 
matters,  if  you  believe  from  the  evidence  that  the  deceased,  on 
account  of  his  youth  or  inexperience,  did  not  know  or  fully  realize 
and  appreciate  the  danger  incident  to  the  act  or  employment  in 
which  he  was  engaged  at  the  time  of  the  injury  complained  of, 
then  you  cannot  hold  him  guilty  of  contributory  negligence,  nor 
can  he.be  held  to  have  assumed  the  risk,  unless  the  danger  of 
doing  whatever  he  is  shown  to  have  done  was,  at  the  time  and 
under  all  the  circumstances  then  existing,  olDvious  and  apparent  to 
a  person  of  his  age,  intelligence,  and  experience." 

You  are  instructed  that  the  mere  fact  that  plaintiff  was  not  of 
age  at  the  time  of  the  injury  complained  of  is  not  sufificient  to 
enable  him  to  recover  damages  in  this  case,  if  he  was  able  to  appre- 
ciate the  danger  incident  to  his  employment ;  sfr  if  you  believe 
from  the  evidence  that  he  was  aware  of  the  dang-er  of  coming  in 
contact  with  the  saw  in  evidence,  that  same  was  likely  to  injure 
him  from  such  contact,  and  that  his  employment  was  such  as 
to  necessitate  carefulness  on  his  part  to  avoid  injury  from  such 
cause,  then  he  assumed  the  risk  when  he  entered  such  employ- 
ment and  cannot  recover*  therefor."* 
i  3757(2).    Wisconsin 

The  jury  are  instructed  that  the  true  test  as  to  whether  a  minor 
has  assumed  the  ordinary  risks  of  his  employment,  or  is  guilty  of 
contributory  negligence,  is  not  whether  he  in  fact  knew  and  com- 
prehended the  danger,  but  whether,  under  the  circumstances,  he 
ought  to  have  known  and  comprehended  such  danger.^® 

7.     Contributory  Negligence 

§  3758.     Concurrence  of  negligence  of  servant  in  causing  injury 
as  essential  element  of  contributory  negligence 

§  3758(1).     i<ansas 

The  jury  are  instructed  that  "contributory  negligence"  is  an 
omission  of  duty,  either  in  a  failure  to  do  that  which  a  reasonably 

58  Petersen    v     California    Cotton  ^s  Holmes  v.  Bluff  City  Lumber  Co., 

Mills  Co ,  130  P.  169,  "20  Cal.  App.  751.  133  S.  W.  819,  97  Ark.  180. 

•"  St  Louis,  I.   M.  &  S.  Ey.  Co.  v.  ''O  Horn  v.  La  Crosse  Box  Co.,  Ill 

Jacks,  151  S.  W.  706,  105  Ark.  347.  N.  W.  522,  131  Wis.  384. 
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prudent  person  would  do,  or  in  doing  that  which  a  reasonably 
prudent  person  would  not  do  under  like  and  similar  conditions  on 
the  part  of  the  one  injured  by  the  negligence  of  another,  which 
omission  of  duty  contributed  directly  to  the  injury  sustained.*** 

S  3758(2).    Texas 

You  are  instructed  that  "contributory  negligence"  means  such 
act  or  omission  on  the  part  of  a  plaintiff  as  an  ordinarily  prudent 
person  would  not  do  or  suffer  under  similar  circumstances,  which, 
concurring  with  a  negligent  act  or  omission  of  a  defendant,  be- 
comes a  proximate  cause  of  an  injury.*^ 

The  court  instructs  the  jury  that,  if  you  find  that  plaintiff  was 
guilty  of  some  act  of  negligence  in.  the  rhanner  in  which  he  at- 
tempted to  set  the  brake  on  the  occasion  in  question,  and  if  such 
negligence,  if  any,  concurred  with  some  negligence,  if  any,  of  de- 
fendant in  failing  to  inspect,  discover,  and  repair  the  defect,  if  any 
you  find,  in  the  dog,  it  would  make  him  guilty  of  contributory 
negligence.®* 

The  court  instructs  the  jury  that,  if  you  shall  find  that  it  was 
the  duty  'of  plaintiff  to  examine  the  braking  appliance  on  the  car 
to  ascertain  if  it,  would  hold  the  car,  before  setting  same  in  on  the 
side  track  at  — ^jfef— .  then  if  you  find  he  failed  to  use  ordinary  care 
to  so  examine  same,  then  he  would'  be  guilty  of  such  negligence 
which,  if  it  concurred  with  some  negligence,  if  any,  of  the  defend- 
ant in  failure  to  inspect,  discover,  and  repair  the  defect,  if  any  you 
find  in  the  dog,  in  causing  injury,  if  any,  to  the  plaintiff,  would 
make  him  guilty  of  contributory  negligence.** 

The  jury  are  instructed  that  contributory  negligence  is  negli- 
gence on  the  part  of  the.  person  injured  which,  concurring  or  co- 
operating with  some  negligence  of  the  defendants,  causes  or  con- 
tributes to  cause  or  produce  the  injury  complained  of.'* 

§  3759.     Duty  of  servant  to  exercise  ordinary  care 
§  3759(1).     Florida 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff  was  injured  while  engaged  in  the  performance 
of  his  usual  duties  as  a  servant  of  the  defendant,  he  was  bound  to 
exercise  ordinary  care  for  his  own  safety,  or  that  degree  of  care 
which   prudent   persons   usually    exercise   under   similar   circum- 

80  Ross  V.  St.  Louis  &  S.  F.  R.  Co.,  os  St.  Louis  Southwestern  Ry.  Co. 
144  P.  844,  93  Kan.  517.                            o:C  Texas  v.  Downs  (Civ.  App.)  153  S. 

81  St.  Louis,  B.  &  M.  Ry.  Co.  v.  Ver-      W.  714. 

non  (Oiv.  App.)  161  S.  W.  84.  84  Southwestern  Telegraph  &  Tele- 

82  St  Louis  Southwestern  Ry.  Co.  phone  Co.  v.  Sanders  (Civ.  App.)  138 
of  Texas  y.  Downs  (Civ.  App.)  153  S.      S.  W.  1181. 

W.  714. 
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Stances;    and,  if  he  was  injured  by  failure  to  exercise  such  care, 
then  the  defendant  is  not  liable  in  this  action.®" 

§  3759(2).    Michigan 

The  court  instructs  the  jury  that  if  yoii  find  that  the  plaintiff, 
while  engaged  in  carrying  boards  from  the  machine  to  the  piling 
place,  as  has  been  described  before  you,  and  performing  his  duty 
as  has  been  set  forth  to  you  here,  did  not  exercise  proper  caution 
and  observation,  such  as  an  ordinarily  prudent  person  of  like  years 
aitt  experience  and  understanding  of  the  plaintiff  would  and 
should  have  exercised,  as  the  circumstances  required,  and  you 
further  find  from  the  testiniony  that  an  ordinarily  prudent  person 
under  like  circumstances,  of  the  age,  experience,  and  intelligence 
of  the  plaintiff,  under  such  circumstances  would  have  guarded  him- 
self against  injury  from  the  knife  upon  which  plaintiff  was  injured, 
and  would. have  remained  in  a  place  of  safety  without  especial  care 
and  attention,  then  it  was  the  duty  of  the  plaintiff  to  have  done  so, 
and  the  failure  on  his  part  to  take  such  precaution  would  prevent 
his  recovery.®* 

§  3759(3).     Missouri 

The  court  instructs  the  jury  that  by  the  term  "ordinary  care"  as 
that  expression  is  used  in  these  instructions,  is  meant  such  care  as 
an  ordinarily  prudent  person  would  have  used  at  the  time  and  un- 
der the  same  or  similar  circumstances;  and  the  court  further  in- 
structs you  in  this  connection  that,  if  you  find  from  the  evidence 
that  the  plaintiff  used  such  care  as  an  ordinarily  prudent  person 
would  have  used  at  the  time  in  doing  the  work  which  plaintiff  was 
engaged  in  at  the  time  he  was  injured,  then  the  plaintiff  is  not 
guilty  of  pegligence.*' 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that ■. —  was  not  using  ordinary  care  and  exercis- 
ing ordinary  prudence  at  the  time  and  place  of  his  injury,  and  that 
the  failure  to  use  such,  care  and  prudence  directly  contributed  to 
cause  his  injury  resulting  in  his  death,  then  you  will  find  for  de- 
fendant, and  you  are  instructed  that  ordinary  care  is  such  care  as 
would  be  used  by.  an  ordinarily  prudent  person  under  the  same  or 
similar  circumstances.®* 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  only  tools  used  by  this  plaintiff  to  perform  his  work 
were  a  hammer  and  a  mandrel,  and  that  said  tools  were  reason- 
as  Morlda    Cent    &  P.   R.  Co.  v.  »'  Wagner  v.  Gilsonite  Const.  Co., 
Mooney,  33  So.  1010,  45  Fla.  286,  llO      220  S.  W.  890. 

Am   St  Rep.  73.  °*  Hegberg  v.  St.  Louis  &  S.  F.  R. 

8  8  Radic  V  Thomas  Jackson  &  Co.,  Co.,  147  S.  W.  192,  164  Mo.  App.  514. 
146  N.  W.  136,  178  Mich.  618. 
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ably  safe  and  suitable  tools  for  the  plaintiff  to  use  in  the  perform- 
ance of  his  duties,  but  that  this  plaintiff  used  the  hammer  in  so 
careless  a  manner  as  to  strike  the  mandrel  instead  of  the  wire 
handle  of  the  utensil,  and  thereby  caused  a  piece  of  the  hammer 
to  chip  off  and  fly  up  and  strike  him  in  the  eye,  thus  causing  'the 
injury,  then  the  plaintiff  himself  was  negligent,  and  cannot  recov- 
er.8» 
§  3759(4).    North  Carolina 

The  jury  are  instructed  that  if  you  find  from  the  evidence  in»#his 
case,  and  by  its  greater  weight,  that  at  the  time  of, his  injury  the 
plaintiff  knew,  or  by  the  exercise  of  his  ordinary  powers  of  ob- 
servation could  have  known,  that  the  log  which  he  was  engaged 
in  sawing  was  not  "chocked,"  or  if  you  find  by  the  greater  weight 
of  the  evidence  that  the  plaintiff,  by  the  exercise  of  ordinary  care 
in  stepping  to  the  other  side  of  the  log,  or  otherwise,  could  have 
avoided  the  injury,  then,  in  either  of  these  events,  you  will  answer 
the  third  issue,  "Yes."  '• 

The  jury  are  instructed  that  it  was  the  duty  of  the  plaintiff  to 
exercise  reasonable  and  ordinary  care  to  avoid  danger,  and  if  the 
plaintiff,  by  the  exercise  of  ordinary  and  reasonable  care,  could 
have  seen  the  danger  in  time  to  have  escaped  the  danger,  then  he 
would  be  guilty  of  contributory  negligence,  and  the  jury  would 
answer  the  second  issue  "?es";  if  the  jury  should  not  so  find, 
they  will  answer  the  second  issue  "No."  '^ 

§  3759(5).     Oklahoma 

You  are  instructed,  gentleriien  of  the  jury,  that  it  is  the  duty  of 
every  man  employed  by  another  to  use  reasonable  and  ordinary 
care  to  prevent  injury  to  himself"  from  the  open  and  obvious  dan- 
gers incident  to  his  employment.  And  you  are  instructed  that,  even 
though  you  should  believe  from  the  evidence  in  this  case  that  the 
defendant  was  negligent  in  providing  the  place  in  which  plaintiff 
was  to  work,  yet,  if  you  should  further  believe  from  the  evidence 
that  plaintiff  failed  to  use  reasonable  and  ordinary  care  to  protect 
himself  from  danger  and  hurt,  your  verdict  should  be  for  the  de- 
fendant.'* 

You  are  instructed  that  it  was  the  duty  of  the  plaintiff  in  this 
cause  upon  his  part  to  use  ordinary  care  and  in  the  use  of  ordinary 
care  to  use  ordinary  observation  to  avoid  being  injured  by  the  de- 
fendant or  any  of  its  employes,  and  if  you  find  from  the  evidence  in 
this  case  and  all  the  facts  and  circumstances  proved  upon  the  trial, 

ooDuerst   v.    St.    Louis    Stamping  'iTurrentine  v.  Wellington,  4S  S 

Co.,  63  S.  W.  827,  163  Mo.  607.  E.  739,  136  N.  C.  308. 

TO  Williams  v.  Farmers'  Mfs.    Co.,  '=  Chicago,  K.  I.   &  P.  Ry    Co    v 

104  S.  E.  31,  180  N.  C.  01.  liogers,  159  P.  1132,  60  OUl.  210. 
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including  the  experience  of  the  plaintiff  as  a  niiner  and  as  a  fore- 
man of  mines  and  his  knowledge  of  the  condition  of  the  entry  in 
question,  that  the  plaintiff  did  not  exercise  ordinary  care  and  was 
thereby  injured,  then  your  verdict  must  be  in  favor  of  the  defend- 
ant and  against  the  plaintiff.'* 

You  are  instructed  that  contributory  negligence,  as  used  in  these 
instructions,  is  such  an  act  or  omission  on  the  part  of  plaintiff'^ 
decedent  which  amounts  to  a  want  of  ordinary  care  on  his  part, 
and  which,  concurring  or  co-operating  with  the  negligent  act'  of 
the  defendant,  is  the  proximate  cause  of  occasion  of  the  injury 
complained  of.'* 

You  are  further  instructed  that,  if  you  find  from  the  evidence  in 
this  case  that  the  plaintiff's  decedent  was  guilty  of  contributory 
negligence,  then  the  plaintiff  herein  cannot  recover,  regardless  of 
whether  defendant  was  guilty  or  not.  By  contributory  negligence, 
as  already  explained,  is  meant  vvant  of  ordinary  care  on  the  part  of 
the  deceased  which  in  some  degree  directly  caused  his  injury,  and 
without  which  the  injury  would  not  have  occurred.  While  it  was 
the  defendant's  duty  to  provide  a  reasonably  safe  place  for  the 
deceased  to  work,  and  reasonably  safe  tools  and  appliances  with 
which  to  perform  his  work,  and  maintain  same  in  such  condition, 
it  was  also  the  duty  of  the  deceased,  while  engaged  in  the  work  as- 
signed to  him,  to  exercise  ordinary  care  for  his  own  safety ;  that  is, 
such  care  as  a  reasonably  prudent  person  of  his  experience  and  un- 
derstanding ^yould  exercise  under  the  same  circumstances  and 
conditions.  If  you  find  from  the  evidence  that  he  did  not  exercise 
such  care,  and  was  injured  by  reason  thereof,  plaintiff  cannot  re- 
cover herein,  and  your  verdict  should  be  for  the  defendant." 

I  3759(6).    Oregon 

In  this  same  connection  you  have  no  doubt  observed  from  the 
testimony,  as  weU.as  from  the  pleadings,  that  the  plaintiff's  partici- 
pation in  the  transaction  complained  of  has  been  alleged  to  be  neg- 
ligent in  character.  Now  the  plaintiff's  negligence,  if  you  find  he 
was  negligent,  is  defined  in  the  same  manner  as  that  of  the  de- 
fendant. If  you  believe  from  the  evidence  that  he  did  an  act  or 
number  of  acts  which  a  prudent  engineer  would  not  hare  done,- 
or  if  he  failed  to  do  an  act  or  number  of  acts  which  an  ordinarily 
prudent  engineer  would  have  done  under  all  the  existing  circum- 
stances, having  in  view  the  probable  danger  of  his  receiving  an  in- 
jury, then  I  charge  you  that  he  is,  with  respect  thereto,  guilty  of 

7  3  Henrvetta  Coal  &  Mining  Co.  v.  ^5  st.  Louis  &  S.  F.  R.  Co.  v.  Long, 

O'Hara,  150  P.  1114,  50  Okl.  159.  1.37  P.  1156,  41  Okl.   177,  Ann.  Cas. 

7  4  St.  Louis  &  S.  F.  R.  Co.  v.  Long,       1915C,  432. 
137  P.  1156,  41    Okl.  177,  Ann.  Cas. 
1915C,  432. 
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negligence;  and  if  his  acts,  if  any  you  find,  were  the  proximate 
cause  of  the  injury,  and  if  you  further  find  that  the  acts,  if  any,  of 
the  defendant  and  its  employes  were  not  the  proximate  cause  of 
the  injury,  then  it  will  be  your  duty  to  find  a  verdict  for  the  de- 
fendant. And  in  this  connection,  if  you  believe  from  the  evidence 
that  plaintiff's  injury  was  caused  partly  by  one  or  more  of  the  neg- 
ligent acts  of  the  defendant,  mentioned  in  the  complaint,  and  one 
or  more  of  the  negligent  acts  of  the  plaintiff,  as  mentioned  in 
the'  answer,  then  it  will  be  your  duty  to  compare  the  same  in  ac- 
cordance with  the  instructions  which  I  shall  give  you.''® 

§  3759(7).     Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  that, 
under  and  in  view  of  the  rules  relied  on  by  the  defendant,  or  the 
custom  and  usage  of  the  business  as  you  may  find  it,  or  independ- 
ent of  such  rules  and  such  custom  br*usage,  the  plaintiff  approach- 
ed or  came  into  the  yard,  at  the  north  opening  of  the  switch  in 
question,  without  having  the  train  in  his  charge  under  control, 
such  as  the  evidence  may  show  you  was  proper,  and  that  such  act 
was  a  want  of  ordinary  care,  that  is,  a  failure  on  his  part  to  exer- 
cise such  care  as  an  ordinarily  prudent  person  would  have  exer- 
cised under  the  same  or  similar  circumstances,  or  if  you  believe 
that  plaintiff  so  approached  or  came  into  such  yard  without  keep- 
ing a  proper  lookout,  and  that  such  was  a  want  of  ordinary  care  on 
his  part,  or  if  you  believe  that  he  so  approached  or  came  into  such 
yard  at  a  speed  in  excess  of  that  at  which  a  person  of  ordinary 
prudence  would  have  operated  the  train  under  like  circumstances, 
or  in  excess  of miles  per  hour,  then  he  was  guilty  of  neg- 
ligence." 

Upon  the  subject  of  contributory  negligence  you  are  instructed 
that  it  is  the  duty  of  every  person  to  use  ordinary  care,  as  herein- 
after defined,  to  avoid  injury  to  his  person,  and  the  failure  to  use 
such  care  upon  the  part  of  the  person  injured  will  be  negligence, 
which  negligence,  if  it  causes  or  contributes  to  cause  the  injuries 
complained  of,  will  defeat  recovery  of  damages  therefor.'* 

You  are  instructed  that,  if  you  should  find  that  the  defendant 
was  guilty  of  negligence  as  charged,  then  you  must  also  determine, 
from  the  law  given  you  in  this  charge,  and  the  evidence  before  you, 
whether  or  not  the  plaintiff  was  guilty  of  contributory  negligence. 
Negligence,  in  a  general  sense,  is  every  omission  to  perform  a  duty 
imposed  by  law  for  the  protection  of  one's  own  person  or  property, 

?«  Pfeiffer    v.    Oregon-Washington  's  Soutliwestern  Telegraph  &  Tele- 

R.  &  Nav.  Co.,  144  P:  762,  74  Or.  307.  phone  Co.  v.  Sanders  (Civ.  App.)  138 

"  St.  Louis  B.  &  M.  Ry.  Co.  v.  Ver-  S.  W.  1181. 
non  (Civ.  App.)  161  S.  W.  84. 
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or  that  of  another.  Negligence,  to  some  extent,  should  be  meas- 
ured by  the  character,  risk,  and  exposure  of  the  business  under  con- 
sideration; and  the  degree  of  care  of  all  parties  is  higher  when 
lives  and  limbs  of  themselves  or  others  are  endangered  than  in 
ordinary  cases.  Ordinary  negligence  is  the  want  of  such  care  and 
diligence  as  reasonably  prudent  men,  in  regard  to  the  subject- 
matter  of  inquiry,  under  such  circumstances  as  those  under  con- 
sideration, would  use  to  endeavor  to  prevent  the  injury  of  which 
complaint  is  made.  Contributory  negligence  is  negligence  not  only 
upon  the  part  of  the  one  committing  the  injury,  but  also  upon  the 
part  of  him  upon  whom  the  injury  is  committed,  and  by  which 
they  both  contributed  thereto.  One  who  is  injured  by  the  ordinary 
negligence  of  another  cannot  recover  datnages  therefor,  if  the  in- 
jured party,  by  his  own  ordinary  negligence  or  willful  wrong, 
proximately  contributed  to  the  injury,  so  that  it  would  not  have 
happened  but  for  his  own  fault.  If  the  party  injured  by  his  own 
carelessness  substantially  contributed  to  the  injury,  or  might,  by 
the  exercise  of  ordinary  care,  such  as  prudent  men  would  have: 
used  under  similar  circumstances,  have  avoided  the  injury,  he 
cannot  recover  damages.  The  law  required  of  the  plaintiff,  as  a 
brakeman,  for  his  own  self->protection,  the  use  of  such  ordinary 
care  in  the  performance  of  the  duties  of  his  position  as  prudent 
men,  under  similar  circumstances,  would  employ;  and  if  the  testi- 
mony shows  that  the  defendairt,  in  the  first  instance,  was  guilty  of 
negligence,  in  the  want  of  the  use  of  due  and  reasonable  diligence, 
as  before  stated,  in  leaving  said  hole  or  excavation  (if  you  believe 
there  was  such  a  hole),  by  means  of  which  the  plaintiff  was  thrown 
in  such  position,  in  his  attempt  to  couple  the  cars  of  the  defendant, 
as  to  have  had  his  arm  injured,  and  if  the  testimony  further  shows 
that  the  plaintiff,  by  his  own  ordinary  negligence,  in  not  using 
such  means  and  precautions  as  were  proper  and  usual  with  prudent 
brakemen  generally  under  similar  circumstances,  contributed  to 
his  own  injury,  so  that  the  same  would  not  have  happened  but 
for  the  mutual  contributory  or  co-operative  negligence  of  both, 
then  the  plaintiff  would  riot  be  entitled  to  recover.'* 

You  are  instructed  that,  if  it  should  appear  that  plaintiff  knew 
that  in  performing  said  duty  in  the  manner  that  he  undertook  to 
do  so,  or  Tjy  the  exercise  of  ordinary  care  might  have  known,  that 
it  was  dangerous,  and  he  still  continued  performing  said  work,  then 
plaintiff  cannot  recover.  It  was  the  duty  of  the  plaintiff,  for  his 
own  safety,  to  exercise  that  degree  of  care  that  a  reasonably 
prudent  person  would  have  exercised  under  the  same  circumstanc- 

i»  Missouri,  K.  &  X.  By.  Co.  of  Texas  v.  Kirkland,  32  S.  W.  588, 11  Tex.  CSv. 
App.  528. 
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es;  and  if  his  injury  resulted  to  him  from  a  failure  on  his  part  to 
use  such  care,  then  you  will  find  for  the  defendant,  and  that  with- 
out regard  to  whether  said  had  or  had  not  failed  to  per- 
form the  duty  required  of  him.*" 

§  3759(8).    Utah 

You  are  instructed  that  it  is  the  duty  of  the  servant  to  use  rea- 
sonable and  ordinary  care  to  protect  himself  from  injury,  and  if  he 
fails  to  use  such  ordinary  care,  and  injury  results  to  him  by  rea- 
son of  such  failure,  he  cannot  recover,  even  though  the  master  is 
also  guilty  of  negligence  that  contributes  to  the  injury..  The  serv- 
ant in  his  work  may  assume  that  the  master  has  used  reasonable 
and  ordinary  care  to  provide  him  a  reasonably  safe  place  in  which 
to  work,  and  the  servant  is  not  bound  to  inspect  the  premises  to 
ascertain  whether  the  rnaster  has  performed,  his  duty ;  but  this 
does  not  mean  that  the  servant  must  not  continue  at  all  times  to 
exercise  ordinary  care  for  his  own  safety,  and  the  court  instructs 
you  that  if  the  work  being  done  by  the  plaintiff  in  this  case  at  the 
time  of  the  injury  tended  to  make  the  place  insecure,  then  you  are 
instructed  that  it  was  his  duty  to  use  ordinary  care  to  discover 
the  danger  and  to  protect  himself  from  injury,  and  if  he  failed  to 
do  so,  he  was  guilty  of  contributory  negligence,  and  cannot  re- 


§  3760.     Question  of  negligence  as  dependent  upon  knowledge  of 

servant 
§  3760(1).     California 

You  &.ie  instructed  that  contributory  negligence  is  not  estab- 
lished, unless  you  find  plaintiff  was  chargeable  with  a  knowledge, 
or  ought  to  have  known,  not  only  of  the  defective  conditions,  if  you 
believe  from  the  evidence  there  were  defective  conditions,  but  also 
of  the  dangers  of  those  conditions,  and  this  conclusion  is  to  be 
drawn  in  the  ]}gh.t  of  the  duties  of  plaintiff,  his  opportunities  of 
observation,  time  for  observation,  and  capacity  for  understanding 
the  peril.** 

§  3760(2).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that, 
as  plaintiff  stood  in  attempting  to  place  the  belt  on  the  pulley,  on 
the  occasion  in  question,  there  was  a  plank  or  board  in  easy  con- 
venient reach  at(Dve  the  line  shaft,  by  which  he  could  have  steadied 
or  supported  hihiself  with  one  hand  while  he  put  on  the  belt  with 

80  Texas  &  P  Ky.  Co.  v.  French,  23  s^  Ingalls  v.  Monte  Cristo  Oil  &  De- 
S.  W.  642,  86  Tfex.  96.                               velppment  Co.,  139  P.  97,  23  Oal.  App. 

81  Dovicli     V.     Chief    Consolidated       65L. 

Mining  Co.,  174  P.  627, ,  53  Utah,  522.  •    ■ 
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the  other,  and  if  the  plaintiff  did  not  hold  to  said  plank,  while  at- 
tempting to  put  on  the  belt  at  the  time  he  claims  to  have  been  in- 
jured, but  assumed  some  other  position,  and  if  you  believe  the 
plaintiff,  in  so  attempting  to  put  on  the  belt  by  not  holding  to  said 
board  or  plank,  failed  to  use  ordinary  care,  and  that  such  want  of 
ordinary  care,  if  any,  there  was,  was  the  proximate  cause  of  plaia- 
tiff's  injury,  or  proximately  contributed  thereto,  you  will  find  for 
the  defendant.  But  in  this  connection  you  are  instructed  that,  if 
you  believe  from  the  evidence  that  the  set  screw  in  question,  at  the 
time,  did  project  beyond  the  surface  of  the  coupling  on  the  shaft, 
and  was  in  a  dangerous  condition,  yet  if  the  plaintiff  did  not  kn.ow 
of  the  set  screw,  or  in  the  course  of  his  duties  must  not  have  known 
of  same,  or  if  the- same  was  not  obvious — that  is,  open  to  the  obser- 
vation of  a  person  of  ordinary  prudence  under  like  circumstances 
and  conditions — then  the  plaintiff,  in  selecting  a  method  of  putting 
on  the  belt,  would  not  be  held  to  the  duty  of  taking  into  considera- 
tion the  set  screw  in  question,  and  if  you  so  believe  you  will  not 
attribute  to  plaintiff  notice  of  the  existence  or  danger  of  the  set 
screw,  if  it  was  dangerous,  in  determining  the  question  of  plaintiff's 
want  of  ordinary  care,  as  submitted  to  you  in  this"  paragraph  of 
this  charge.**  '       ' 

§  3761.     Duty  to  inspect  place  of  work 

The  court  tells  the  jury  that  if  they  believe  from  the  evidance'it 
was  the  duty  of  both  plaintiff  and  O.  to  use  ordinary  care  to  in- 
spect their  working  place  and  see  if  the  same  was  in  a  reasonably 
safe  condition,  including  the  mine  roof  over  that  part  of  the  room 
where  they  were  cutting  coal  and  loading  and  unloading  or  stand- 
ing their  tools  and  machinery,  and  if  such  inspection  did  disclose, 
or,  if  made,  would  have  disclosed,  to  an  ordinarily  careful  and 
intelligent  man  engaged  in  their  occupation,  situated  as  they 
were,  and  under  all  the  circumstances,  as  they  appeared  to  them, 
that  said  roof  was  dangerous,  it  was  the  duty  of  both  men  to  leave 
such  working  place  and  stay  away  until  after  such  roof  had  been 
properly  protected,  or  until  after  they  had  been  assured  by  defend- 
ant that  it  had  been  protected;  and  if  the  jury  believe  from  the 
evidence  that  the  plaintiff,  in  the  exercise  of  such  care,  inspected 
the  roof  and  found  it  defective,  or  would  have  found  it  so  if  he  had 
inspected,  but  that  he  failed  to  inspect  it,  or  if  they  should  believe 
from,  the  evidence  that  plaintiff  thought  it  was  the  duty  of  O.  only 
to  make  such  inspection,  and  he  relied  upon  O.  to  do  so,  and  O. 
did  make  such  inspection,  and  found  the  roof  defective,  and  com- 
municated this  to  plaintiff,  and  that  plaintiff  failed  to  leave  said 

88  Planters'  Oil  Co.  v.  Keebler  (Civ.  App.)  170  S.  \V.  120. 
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working  place,  and  that  his  failure  to  leave  it  was  the  proximate 
cause  of  the  accident,  then  plaintiff  was  guilty  of  contributory  neg- 
ligence and  cannot  recover.** 

§  3762.     Disregard  by  servant  of  known  dangers 
§  3762(r).     Alabama 

The  court  instructs  the  jury  that,  if  you  believe  ffom  the  evi- 
dence that  the  plaintiff  was  himself  aware  that  steam  was  escaping 
from  the  boilers  into  the  cylinders  of  said  engine,  and  that  this 
would  probably  cause  the  disk  or  side  rods  of  said  engine  to  move 
at  any  moment,  and  with  knowledge  and  appreciation  of  the  dan- 
ger arising  therefrom  he  voluntarily  placed  his  said  hand  that  was. 
injured  on  the  said  disk  or  side  rods  of  said  engine  without  neces- 
sity therefor,  and  thereby  received  his  said  alleged  injuries,  then 
the  jury  must  find  for  the  defendant.*^ 

§  3762(2).    California 

The  court  instructs  you  that  the  plaintiff  (who  claims  that, 
while  engaged  as  a  well  puller,  he  was  injured  by  the  fall  of  the  roof 
of  the  derrick  under  which  he  was  working)  cannot  be  deemed 
to  have  been  in  fsCult  because  he  failed  to  take  precaution  that  he 
did  not  know  to  be  necessary  as  a  reasonably  prudent  and  observ- 
ing man,  and  that  he  cannot  be  denied  a  recovery  on  the  ground  of 
contributory  negligence,  unless  you  believe  from  the  evidence 
that  the  condition  of  the  roof  of  the  derrick  was  defective  and  dan- 
gerous, and  that  the  plaintiff  knew  or  ought  to  have  known  of  such 
condition,  rendering  his  act  an  imprudent  one  considered  in  the 
light  of  his  duties  as  a  well  puller,  and  of  the  fact  that  he  was  en- 
gaged in  those  duties  at  the  time  of  the  injury.*^ 

§  3762(3).    South  Carolina 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  plaintiff  knew  of  the  wet  and  slippery  condition  of  the  floor 
over  which  he  had  to  pass,  if  he  did  have  to  pass,  or  that  by  the 
exercise  of  ordinary  care  the  plaintiff  could  have  known  of  such 
condition,  or  that  any  reasonable  man  of  ordinary  care  and  pru- 
dence would  have  known  of  such  condition,  and  that  any  reason- 
able man  of  ordinary  care  and  prudence,  knowing  of  such  condition 
of  the  floor,  would  have  realized  the  risk  and  danger  in  passing 
over  it,  and  would  not  have  attempted  to  pass  over  it,  and  that  the 
plaintiff,  in  attempting  to  pass  over  the  floor,  failed  to  exercise  the 
ordinary  care  which  would  have  been  exercised  by  a  person  of 

'84  Darby  Coal  Mining  Co.  v.  Shoop,  ss  ingalls  v.  Monte  Cristo  Oil  &  De- 

83  S.  B.  412,  116  Va.  848.  velopment  Co.,  139  P.  97,  23  Cal.  App. 

sBReid  V.    Sloss-ShefBeld   Steel   &  652. 
Iron  Co.,  58  So.  301, 177  Ala.  262. 
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ordinary  prudence  under  similar  circumstances,  and  that  sucn  fail- 
ure to  exercise  ordinary  care  and  prudence  contributed,  as  a 
proximate  cause,  to  his  injuries,  why,  then,  he  could  not  recover." 

§  3762(4).   Texas 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence before  you  that  upon  the  occasion  of  the  accident  in  ques- 
tion, it  was  obvious  and  apparent  to  the  plaintiff,  if  such  you  find 

it  was,  as  the  employe approached  the  skicis  with  the  Idg 

being  drawn  by  him,  that  there  was  a  probability  and  likelihood, 
if  such  you  find  there  was,  that  the  log  so  being  drawn  would  come 
in  contact  with  a  log  or  logs  on  the  skids,  and  that  thereby  plaintiff 
would  be  injured,  and  you  further  believe  from  the  evidence  that  it 
would  have  been  a  simple  and  easy  matter  for  the  plaintiff  to  have 
avoided  any  injury  to  himself  by  removing  himself  away  from  the 
logs  lying  on  the  skids,  so  that  any  contact  between  the  log  being 
drawn  up  and  a  log  or  logs  on  the  skids  would  not  have  resulted  in 
any  injury  to  him,  and  you  further  believe  from  the  evidence  that 
the  plaintiff  failed  to  so  femove  himself  away  from  the  logs  on  the 
skids,  so  that  any  contact  between  the  logs  being  drawn  up  and  a 
log  or  logs  on  the  skids  would  not  have  resulted  in  any  injury  tO' 
him,  and  you  further  believe  from  the  evidence  that  in  so  failing,, 
if  he  did  so  fail,  plaintiff  did  not  exercise  such  care  for  his  own 
safety  as  a  person  of  ordinary  prudence  would  have  exercised  un- 
der the  same  or  similar  circumstances,  then  you  are  charged  that 
plaintiff  was  himself  guilty  of  negligence,  and  if  you  further  find 
that  such  negligence  upon  his  part,  if  such  you  find,  was  the  sole,, 
proximate  cause  of  plaintiff's  injury,  then  and  in  such  event  youi 
will  let  your  verdict  be  in  favor  of  the  defendant.** 

§  3763.     Duty  to  guard  against  obvious  danger 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
that  plaintiff  knew  that  some  one  or  more  of  defendant's  employes 
was  or  were  engaged  in  doing  some  work  on  said  derrick  above 
him,  while  he  was  at  work  beneath,  winding  a,  rope  to  the  windlass 
on  said  derrick,  and  if  you  further  believe  from  the  evidence  that 
a  man  of  ordinary  prudence  in  plaintiff's  situation  would  have  used 
care  to  avoid  being  struck  by  anything  that  might  fall,  and  if 
you  believe  further  from  the  evidence  that,  if  he  had  used  such 
care,  he  would  not  have  been  struck  by  the  falling  block,  you  will 
find  for  defendant,  irrespective  of  any  other  question  in  the  case.** 

87  Harwell  v.  Columbia  Ml],ls,  112  89  Sherman  Oil  &  Cotton  Co.  v. 
S.  C.  177,  98  S.  B.  324.  Stewart,  42  S.  W.  241,  17  Tex.  Civ. 

88  Klrby  Lumber  Co.  v.  Bratcher  App.  59. 
(Civ.  App.)  191  S.  W.  700. 
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§  3764.     Injuries  received  while  temporarily  absent  from  place  of 
work 

The  court  instructs  the  jury  that  if  they  shall  believe  from  the 

evidence   that  on   the   day   on   which   plaintifif's   intestate,  

was  injured,  he,  the  said ,  had  been  placed  by  the  defendant 

company  to  work  at  a  place  of  safety,  and  that  said (with 

the  knowledge  and  in  the  presence  of  the  agent  of  the  defendant 

company  who  Was  in  authority  over  said )  left  his  said  place, 

and  went  a  short  distance  to  a  fire,  and  was  there  injured  by  the 
negligence  of  the  defendant  company,  and  if /the  jury  shall  further 

believe  from  the  evidence  that  the  said ,  in  leaving  his  said 

place  of  work  and  in  going  to  said  fire,  had  reasonable  and  proper 
cause  for  so  doing,  and  which  cause  was  sanctioned  by  the  defend- 
ant company,  then  the  said  ,  in  so  doing,  was  not  thereby 

guilty  of  such  contributory  negligence  as  to  bar  a  recovery  in  this 
action.'* 

§  3765.     Unnecessarily  remaining  in  dangerous  place 

See,  also,  ante,  §  3762(4). 

§  3765(1)-     Arkansas 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  the  injury  received  by  the  plaintiff  was  due  to  his  negligent 
failure  to  remove  himself  to  a  place  of  safety,  if  the  opportunity 
was  given  him  to  do  so,  then  your  verdict  will  be  for  the  defend- 
ant." 
§  3765(2).    Missouri 

The  court  instructs  the  jury  that,  even  though  you  believe  from 
the  evidence  that  the  gearing  on  the  machine  in  question  was  en- 
tirely unguarded,  yet  if  you  further  believe  and  find  from  the  evi- 
dence that  the  presence  of  said  gear  wheels  and  the  fact  that  said 
gear  wheels  were  uncovered  were  known  to  the  plaintiff,  and  if  you 
further  believe  from  the  evidence  that  the  danger  of  working  near 
the  same  was  open  and  obvious  and  was  known  to  plaintiff  and 
was  so  obvious  and  imminent  that  a  person  of  ordinary  prudence 
would  not  have  continued  to  work  near  said  gear  or  cogwheels, 
then  and  in  that  case  your  verdict  must  be  for  the  defendant.*^ 

§  3766.  Going  voluntarily  or  unnecessarily  into  dangerous  place 
§  3766(1).     Alabama 

The  court  charges  the  jury  that  the  burden  of  proving  contribu- 
tory negligence  is  on  the  defendant,  and  if  the  jury  believe  from 

DO  Bertha    Zinc    Co.    v.    Martin's  "i  Arkansas  Land  &  Lumber  Co.  v 

Adm'r,  22  S.  E.  869,  93  Va.  791,  70  L.       MMlson,  201  S.  W.  818,  132  Ark.  617. 
K.  A.  999.  "2  Huss  V.  liejdt  Bakery  Co.,  108 

S.  W.  63,  210  Mo.  44. 
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the  evidence  that  plaintiff  was  injured  by  the  sudden  falling  of 
the  nail  bed  at  which  he  was  working,  the  mere  fact  that  plain- 
tiff's foot  was  in  reach  of  the  falling  nail  bed  would  not  of  itself 
charge  plaintiff  with  contributory  negligence  unless  the  jury  fur- 
ther finds  under  the  evidence  that  the  danger  in  putting  plaintiff's 
foot  where  he  did  was  so  great  that  a  man  of  ordinary  prudence 
would  not  have  done  so.''^ 

The  court  charges  the  jury  that  an  employe  is  held  by  the  law  to 
the  use  of  ordinary  care  for  his  own  safety,  so  that  if  he  voluntarily 
undertakes  to  do  work  attended  with  danger  which  is  obvious,  he 
impliedly  assumes  the  risk  involved  in  its  execution,  but  it  does 
not  follow  that  he  is  guilty  of  negligence  in  working  merely  be- 
cause he  knows  the  work  to  be  dangerous  without  regard  to'  the 
degrees  of  danger  and  risk  involved,  nor  unless  it  be  of  a  degree 
which  would  ordinarily  deter  one  of  ordinary  prudence  from  the 
work.** 

§  3766(2).    Iowa 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  left  a  place  of  safety,  and  while  there  was  not  time  for 
him  to  open  the  door  in  the  manner  he  attempted  to  open  the  sanie 
before  the  mule  and  cars  would  have  so  far  advanced  as  to  put  him 
in  danger  of  injury,  and  that,  without  first  looking  and  ascertain- 
ing the  position  of  the  advancing  mule  and  cars,  he  voluntarily  put 
himself  in  a  position  where  he  could  be  injured  in  consequence  of 
the  advancing  mule  and  cars,  there  can  be  no  recovery  on  behalf  of 
the  plaintiff,  and  your  verdict  should  be  for  the  defendant.  How- 
ever, this  would  not  be  true  if  you  find  by  a  preponderance  of  the 
evidence  that  the  place  which  the  plaintiff  left  when  the  rope 
broke  was  not  a  place  of  safety,  but  was  a  place  of  danger,  or  if 
you  find  that,  from  the  circumstances  as  they  then  appeared  to 
plaintiff,  he,  acting  as  a  reasonably  prudent  and  careful  man, 
thought  that  the  position  was  one  of  peril  and  danger  to  him.®® 

§  3766(3).     Kansas 

The  jury  are  instructed  that  if,  in  the  discharge  of  a  duty,  an 
employe  of  a  railroad  company  voluntarily  places  himself  in  a  dan- 
gerous position  unnecessarily,  when  there  is  another  place  that  is 
safer  that  he  could  have  chosen,  and  he  has  time  ,to  exercise  his 
judgment,  and  injury  occurs  by  reason  of  his  choice,  he  cannot  . 
recover  for  such  injury.** 

»3  Alabama    Steel   &   Wire   Co.   v.  »b  Johnson    v.    Plymouth     Gypsum 

Wrenn,  .34  So.  970,  136  Ala.  475.  Plaster  Co.,  156  N.  W.  721,  174  Iowa, 

9*  Alabama    Steel    &   Wire    Co.    v.       498.     No  prejudicial  error. 
Wrenn,  34  So.  970,  136  Ala.  475.  »»  Atchison,  T.  &  g.  F.  R.  Co.  v. 

Tindall,  48  P.  12,  57  Kan.  719. 
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S  3766(4).    KBntuoky 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence  in 
the  case  that  the  plaintiff,  on  the  occasion  in  question,  when  the  train 
on  which  he  came  from arrived  at  or  near  to  the  yards  of  de- 
fendant at and  .stopped  at  the  east  end  of  said  yards  at  the 

telephone  station  to  phone  for  orders  for  track  to  switch  train  on,  did 
not  then  see  his  own  train  (No.  —. )  and  believe  and  have  reason- 
able grounds  to  believe  that  he  could  catch  his  said  train,  and  under 
such  circumstances  left  the  train  on  which  he  was  riding  in  an  effort 

to  get  on  his  train ,  but  without  necessity  and  out  of  the  line  of 

his  employment  left  the  engine  of  train and  was  injured  in  an 

effort  to  return  to  said  engine,  then  and  in  that  event  they  must  find  a 
verdict  for  defendant.®'' 

You  are  instructed  that,  if  you  shall  believe  from  the  evidence 
that,  on  the  occasion  complained  of  by  plaintiff,  he  went  between 
two  of  defendant's  freight  cars  while  same  were  in  motion  and 
being  moved  and  backed  by  the  engineer  in  charge  of  sa.id  train,  on 
its  side  track,  and  undertook  to  uncouple  said  cars,  and  in  so  doing, 
and  as  the  sole  and  only  cause  thereof,  and  without  any  negligence 
on  the  part  of  defendant  as  defined  to  you  by   instruction  No. 

— herein,  he  received  the  injuries  now  complained  of  by  him, 

then  he  cannot  recover  in  this  case,  and  the  law  is  for  the  defend- 
ant, and  you  will  so  find.®* 

§  3766(5).     Missouri 

.The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  plaintiff,  in  going  upon  the  pile  of  rubbish,  knowing 
that  there  were  many  boards  in  the  rubbish  with  nails  in  them, 
failed  to  use  due  care  for  his  own  safety,  then  he  was  guilty  of 
contributory  negligence,  and  if  you  find  that  such  negligence,  if 
any,  contributed  to  cause  his  injuries,  if  any,  then  your  verdict 
must  be  for  defendant.*® 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence defendant  furnished  plaintiff  a  reasonably  safe  place  in 
which  to  work,  and  that  plaintiff  while  doing  that  work  voluntarily 
went  into  a  dangerous  place  without  being  ordered  so  to  go,  hav- 
ing full  knowledge  of  the  danger,  and  that  the  said  danger  was 
such  as  to  threaten  immediate  injury,  or  such  that  a  person  of 
ordinary  prudence  would  not  have  gone  into  it,  then  plaintiff  was 
guilty  of  contributory  negligence  and  the  defendant  is  not  liable 
for  any  injury  sustained  by  plaintiff  while  in  such  dangerous 
place  and  directly  caused  thereby.^  ' 

«7  Norfolk  &  W.  Ey.  Co.  v.  Thomji-  »»  Bone  v.  Fruln-Colnon  Contract- 
son,  171  S.  W.  451,  161  Ky.  814.  ing  Co.  (App.)  191  S.  W.  1062.       "   ' 

0  8  Nashville,  C.  &  St.  L.  Ey.  v.  Hen-  i  Bone  v.  Fruln-Colnon  Contracting 

Jj,  164  S.  W.  310,  158  Ky.  88,  Co.  (App.)  idl  S.  W,  1062, 
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%  3766(6).    North  Carolina 

The  jury  are  instructed  that,  while  the  law  imposes  a  duty  upon 
the  master,  it  also  imposes  a  correlative  duty  upon  the  servant. 
It  requires  him  to  exercise  ordinary  care  for  his  own  safety,  to  use 
his  intelligence  and  his  senses,  and  it  holds  him  responsible  if  he 
is  injured  by  his  failure  to  exercise  such  care.  It  requires  him  to 
observe  the  machinery,  at  which  he  is  working  and  the  appliances 
■  used  to  discover  those  dangers  which  a  man  of  ordinary  prudence 
would  discover,  and,  if  he  fails  to  perform  his  duty  and  is  injured 
thereby,  he  cannot  recover  damages,  and  if  the  plaintiff  knew  of  the 
danger  of  the  machinery  when  he  went  up  to  fix  the  "hog,"  and 
if  in  consequence  thereof  the  danger  to  "himself  was  so  obvious 
that  any  man  of  ordinary  prudence  would  not  have  gone  up  the 
way  plaintiff  went,  then  the  plaintiff  would  be  guilty  of  contribu- 
tory negligence,  and  you  should  answer  the  second  issue,  "Yes." 
If,  however,  the  plaintiff  was  not  guilty  of  contributory  negligence, 
you  will  answer  this  issue,  "No."  If  there  was  a  safe  way  to  go 
to  the  "hog"  provided  by  the  company,  which  intestate  knew, 
or  ought  to  have  known,  and  he  chose  another  way  which  was 
unsafe,  and  this  was  the  proximate  cause  of  the  hurt,  the  jury 
shall  answer  the  second  issue,  "Yes."  If  the  jury  shall  find  that  it 
was  clear  in  the  mind  of  one  of  ordinary  intelligence  that  it  was 
dangerous  to  go  into  the  machinery  as  deceased  did,  and  that  the  dan- 
ger was  obvious  and  imminent,  and  notwithstanding  he  undertook  to 
do  so,  and  his  doing  so  was  the  proximate  cause  of  his  hurt,  the  jury 
will  answer  the  second  issue,  "Yes."  * 

§  3766(7).     Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that, 
during  the  time  plaintiff  was  employed  at  the  linter,  he  could  have 
seen  and  known,  by  ordinary  observation  in  the  performance  of 
his -duty,  that  the  gin  saws  were  in  the  linter  at  or  about  the  place 
where  he  received  the  injury,  and  that  the  saws  were  constantly 
revolving  on  the  inside,  and  near  enough  to  the  opening  where  he 
placed  his  hands  to  be  almost  certain  to  endanger  his  hand  if  he 
put  it  in  the  opening,  then,  for  the  purpose  of  this  case,  it  is  the 
same  as  if  he  had  actually  known  it,  for  one  is  held  to  know  what- 
ever it  is  his  duty  to  know,  when  he  has  had  opportunity  of  know- 
ing it ;  but,  in  determining  this  matter,  you  can  take  into  consider- 
ation whether  plaintiff  was  experienced  or  inexperienced  in  the 
particular  work  he  was  engaged  wheii  injured,  together  with  all 
the  other  circumstances  by  which  he  was  then  surrounded.* 

2  Midgette  v.  Branning  Mfg.  Co.,  64  ^  HHlsboro  Oil.  Co.  y.  White  (Civ. 

S.  E.  5,  150  N.  0.  333,  App.)  54  S.  W.  432. 
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§  3766(8).    Virginia 

The  court  instructs  the  jury  that  where  a  servant  who  has  been 
assigned  to  work  at  a  particular  place,  withou^  any  reasonable  or 
proper  cause  for  so  doing,  Voluntarily  goes  away  from  his  post 
of  duty,  and  is  injured  in  consequence  thereof,  he  has  no  remedy 
against  his  employer.  And  if  the  jury  shall  believe  from  the  evi- 
dence that  — ,  the  deceased,  was  employed  by  the  defendant 

company  to  work  at  drilling  earth  on  top  of  a  bank  at  its  mines, 
and  that  his  duty  was,  with  a  drill,  pick,  or  shovel,  to  drill  a  hole 
in  said  earth,  and  that  it  was  a  safe  position;   and  if  the  jury  shall 

further  believe  from  the  evidence  that  the  said — ^  voluntarily, 

and  without  the  direction  of  the  defendant  company  oi  its  agents, 
and  without  any  reasonable  or  proper  eaUse  for  so  doing,  left  said 
position  to  which  he  was  assigned,  and  voluntarily  exposed  himself 
to  known  danger,  by  going  to  a  fire  at  which  dynarriite,jvas  being 
thawed  by  other  servants  of  the  defendant  company,  and  that  the 

said- was  injured  by  an  explosion  of  said  dynamite  at  said 

fire  to  which  he  went  voluntarily,  and  without  the  direction  of  the 
defendant  company  or  its  servants,  and  without  any  reasonable  or 
proper  cause  for  so  doing;  and  if  the  jury  further  believe  from  the 

evidence  that  the  said in  so  doing  was  guilty  of  negligence 

which  proximately  contributed  to  his  injury — then  the  said 's 

administrator  cannot  recover  for  an   in'jury  thus  caused.* 

§  3767.     Disregard  of  warnings  or  signals 
§  3767(1).     California 

The  court  instructs  you  that  the  plaintiff's  continuing  to  work 
on  defendant's  niangle  after  being  warned  of  the  dangerous  char- 
acter of  the  machinery  was  not  an  act  of  contributory  negligence 
on  her  part,  nor  was  she  guilty  of  contributory  negligence  by  rea- 
son of  continuing  to  feed  into  the  mangle  the  articles  of  laundry  to 
be  ironed  by  the  mangle  after  getting  her  fingers  pinched  in  'the 
rollers  of  the  mangle  (if  you  should  find  she  did  get  them  so 
pinched).'  i 

§  3767(2).    Kentuclty 

The  jury  are  instructed  that,  if  you  belfeve  from  the  evidence 

that  the  motorman,  ,  or  his  helper  on  the  motor,  did,  on 

the  occasion  of  the  decedent's  death,  in  operating  the  motor  and 
cars,  give  to  the  decedent  the  customary  signal  of  their  approach, 
and  shall  further  believe  from  the  evidence  that  there  was  a  rule 
of  the  defendant  which  permitted  the  motorman,  after  giving  such 

i  Bertha  Zinc  Co.  v.  Martin's  Adm'r,  o  Periy  v.  Angelus  Hospital  Ass'n, 

22  S.  E.   869,  93  Va.  791,  70  U.  R.  A.       150  P.  449,  172  Oal.  311. 
999. 
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signal,  to  run  the  motor  and  cars  through  the  trapdoor  without 
previously  stopping  unless  the  trapper  signaled  to  the  motorman 
to  stop,  that  such  rule  was  known,  or,  by  the  use  of  ordinary  care, 
could  have  been  known,  to  the  decedent,  and  that  following  the  giv- 
ing, if  any,  of  such  customary  signal  of  the  approach  of  the  motor 
and  cars,  the  decedent  failed  to  signal  the  motorman  to  Stop  the  mo- 
tor and  cars,  and  by  reason  of  such  failure,  if  any,  the  motorman  was 
caused  to  run  the  motor  against  the  trapdoor  and  upon  the  dece- 
dent, when  he  would  not  otherwise  have  done  so,  you  should  in 
that  event  find  for  the  defendant.* 
§  3767(3).     Missouri 

The  jury  are  instructed  that  if,  from  the  evidence,  you  believe 
that  there  was  a  warning  card  or  marks  or  words  placed  on  the  car 
by  which  plaintiff  was  injured,  and  was  there  at  the  time  plaintiff 
was  injured;  that  the  said  cards  or  warning  marks  o"r  words  were 
in  a  place  that  could  be  seen,  and  were  legible— then  plaintiff 
cannot  recover,  whether  he  had  observed  said  warning  sign  or  not ; 
and  if  you  so  find  the  facts  your  judgment  should  be  for  the  de- 
fendant." 
§  3767(4).    North  Carolina 

If  you  find  from  the  evidence  that,  immediately  before  the. plain- 
tiff's injury,  was  standing  within  a  few  feet  of  plaintiff; 

that  then  and  there  warned  the  plaintiff  that  the  phos- 
phate was  about  to  fall,  and  told  him  to  leave  his  rake  behind  and 
get  out  of  the  way  of  said  phosphate ;  that,  if  the  plaintiff  had 
heeded  said  warning,  he  would  have  had  time  to  escape  the  danger ; 
and,  if  you  should  further  find  that  the  plaintiff  failed  to  heed  the 
warning  thus  given  him,  if  it  was  so  given,  and  that  such  failure  on 
his  part  was  the  proximate  cause  of  the  injury,  it  will  then  be  your 
duty  to  answer  the  second  issue,  "Yes."  * 
i  3767(5).     Texas 

You  are  instructed  that,  if  you  should  find  frohi  the  evidence 
that,  before  said  block  fell  upon  plaintiff,  he  was  warned  by  any 
one  to  look  out,  and  that  he  heard  said  warning,  and  that  he  yet 
failed  to  keep  a  lookout,  and  that,  in  so  failing  to  keep  a  lookout, 
he  failed  to  exercise  ordinary  care  for  his  own  safety,  and  thereby 
helped  cause  his  own   injury,   you   will  find   for   defendant,   even 

though  you  should  believe  from  the  evidence  that  the  said  

failed  to  exercise  ordinary  care  in  some  one  or  all  of  the  particulars 
hereinbefore  mentioned.* 

«  Linard's  Adm'r  v.  Interstate  Coal  «  Edwards   v.   Interstate   Chemical 

Co,  169  S.  W.  1006,  160  Ky.  50S.  Co.,  Sa  S.  E.  714,  167  N.  C.  671. 

r  Rodney  v.  .St.  Louis  S.  W.  Ry.  Co.,  "  Sherman    Oil    &    Cotton    Co.    v. 

28  S.  W.  887,  127  Mo.  676.  Stewart,  42  S.  W.  241,  17  Tex.  Civ. 

App.  59. 
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§  3767(6).    Virginia 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  pole  in  question  was  marked  so  as  to  show  that  it 
was  condemned,  as  shown  by  the  evidence,  and  the  plaintiff  did 
see,  or  by  the  exercise  of  otdinary  care  could  have  seen,  that  it  was 
so  marked,  that,  of  itself,  would  not  necessarily  make  him  guilty 
of  contributory  negligence  in  climbing  said  pole;  but  if,  under 
all  the  circumstances  surrounding  the  case  at  the  time,  including 
the  .practice  of  the  company  in  removing  poles  that  were  so  marked, 
and  of  using  them  until  they  were  so  removed,  the  plaintiff,  as  a 
man  of  ordinary  care  and  prudence,  might  have  foreseen  that  it 
was  dangerous  to  climb  said  pole  to  perform  the  duties  required 
of  him,  then  he  was  guilty  of  contributory  negligence,  and  in 
that  case  he  would  not  be  entitled  to  recover.^* 

§  3768.  Disobedience  of  orders  or  violation  of  rules  of  master 
§  3768(1).     United  States 

The  court  charges  you  that  if  plaintiff's  decedent, ,  for  the 

purpose  of  cleaning  his  engine  at  the  time  when  he  was  not  re- 
quired by  the  company  to  clean  it,  voluntarily  violated  the  rule  of 
the  defendant  company  requiring  him  to  assist  the  engineer  in 
watching  for  signals  and  obstructions,  and  if  you  also  find  that,  but 
for  such  violation  of  the  rule  of  the  company,  he  would  not  have 
been  injured,  the  plaintiff  cannot  recover  in  this  case,  and  you 
should  return  a  verdict  in  favor  of  the  defendant  railroad  com- 
pany." 

§  3768(2).    Alabama 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence in  this  case  that  plaintiff  was  instructed  by  ,   his 

superior  officer,  to  prop  said  pillars  or  stumps  after  the  blast,  and 
that  a  sufficient  number  of  props  suitable  for  the  purpose  were 
placed  convenient  for  plaintiff's  use,  but  that  plaintiff  failed  to 
follow  said  instructions  and  failed  to  prop  said  pillar  and  stump 
and  was  injured  because  of  such  failure,  then  you  will  find  for 
defendant.^* 

§  3768(3).    Arkansas 

You  are  instructed  that  the  plaintiff  admits  in  his  evidence  that 
there  was  a  rule  of  the  railroad  company  in  force,  at  the  time  of 
his  injury,  that  prohibited  the  running  of  a  freight  train  over 

miles  per  hour,  at  any  point  in  the  yards  where  he  was 

injured,  so  if  you  believe  from  the  evidence  in  this  case  that  the 

10  Southern  Bell  Telephone  &  Tele-  "  Erie  R.    Co.  v.  Kane   (G    C    A 

gjraph  Co.  V.  Clements,  34  S.  E.  951,      Ohio)  118  F.  223,  55  C.  C.  A.  129. 
98  Va.  1.  12  Lookout  Fuel  Co.  v.  Phillips,  66 

So.  946,  11  Ala.  App.  657. 
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plaintiff  was  running  his  engine  at  a  speed  exceeding —  miles 

per  hour,  at  the  time  he^  discovered  or  was  told  that  there  was  an 
engine  ahead  of  him,  then  the  court  tells  you  as  a  matter  of  law, 
that  the  plaintiff  would  be  guilty  of  negligence.^* 

You  are  instructed  that  although  you  may  believe  that  the  yard- 
master,  ,  gave  the  plaintiff  a  "high  ball,"  and  although  you 

may  believe  this  indicated  that  the  track  ahead  was  clear,  and 
indicated  plaintiff  could  proceed,  this  did  not  give  the  plaintiff 
any  authority  to  proceed  with  his  train  at  any  grpater  speed  than 
the  rules  of  the  defendant  permitted,  if  you  find  these  rules  were  in 
force  and  known  to  the  plaintiff." 

You  are  instructed  that,  although  you  may  find  from  the  evi- 
dence that,  at  the  time  of  the  injury  to  plaintiff,  the  defendant  had 
in  force  a  rule  requiring  its  employes  to  display  a  blue  flag  or  flags 
while  performing  work  in  its  yards,  still  if  you  find  from  the  evi- 
dence that  for  a  number  of  years  this  rule  had  been  openly,  con-; 
tinubusly,  and  habitually  disregarded  by  the  employes  of  defendant 
■for  such  period  and  for  such  an  extent  during  said  time  down  to 
the  date  of  said  injury  as  to  lead  to  and  justify  the  belief  that  the 
rule  had  been  abrogated  by  the  company,  or  its  nonobservance  ac- 
quiesced in,  then  the  failure  to  obey  said  rule  by  the  said  plain- 
tiff will  not  of  itself  prevent  a  recovery,  provided  that  you  find 
that  the  nonobservance  of  the  rule  was  known  to  the  defendant,  or 
was  for  a  long  period  and  of  so  frequent  occurrence  as  to  cause  you 
to  believe  that  defendant  must  have  known  or  acquiesced  in  its 
nonobservance;  and  in  determining  whether  or  not  the  rule  has 
been  abrogated,  or  its  nonobservance  acquiesced  in  by  the  com- 
pany, you  may  take,  into  consideration  the  period  of  time,  the  ex- 
tent of  openness  with  which  the  rule  had  been  violated  by  the 
ehiployes  of  the  defendant,  if  you  find  from  the  evidence  that  the 
rule  had  been  violated.^® 

§  3768(4).    Georgia  \ 

You  are  instructed  that  if  you  should  find  from  the  evidence  that 
the  plaintiff  was  ordered  from  the  room  where  he  alleges  he  was 
hurt,  and  from  the  machine,  and  directed  by  the  proper  authority 
of  the  company  to  leave  the  room  and  not  to  operate  the  machine, 
and  if  you  find  that  his  mental  capacity  was  such  as  to  enable  him 
to  appreciate  and  understand  the  order  given  him  and  to  remember 
it,  the  warning,  if  any,  and  that  afterwards  he  voluntarily  returned 
•  and  attempted  to  operate  the  machine  upon  which  he  is  alleged  to 

13  St    Louis,  I.  M.  &  S.  R.  Co.  v.         -lo  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Stewart,  187  S.  W.  920,  124  Ark.  437.      Sharp,  171  S.  W.  95,  115  Ark.  308. 

1*  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Stewart,  187  S.  W.  920,  124  Ark.  437. 
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have  been  hurt,  and  was  hurt  and  injured  thereby,  then  the  de- 
fendant company  could  not  be — would  not  be — liable.^* 

§  3768(5).     Illinois 

The  court  instructs  the  jury  that  if  you  believe,  from  the  evi- 
dence in  this  case,  that  the  defendant's  assistant  mine  manager  en- 
tered plaintiff's  working  place  at  or  about  ■ —  o'clock  on  the 

morning  of  the  day  of  the  accident  in  question  and  found  a  loose 
rock  in  the  roof  of  the  room  and  placed  a  conspicuous  mark  on 
it  and  told  plaintiff  to  take  down  or  prop  up  such  loose  rock,  ^nd 
that  such  loose  rock  extended  over  and  rested  partly  upon  the 
rock  which  afterwards  fell  upon  plaintiff,  and  that  plaintiff  failed 
to  take  down  or  prop  up  the  rock  so  marked  by  the^assistant  mine 
manager,  and  afterward  the  loose  rock  caused  the  rock  which  fell 
upon  plaintiff  to  fall,  and  that  the  latter  rock  became  loose  and 
fell  solely  because  the  rock  marked  by  the  assistant  mine  manager 
had  rested  partly  upon  it,  then  in  such  state  of  proof  (if  the  proof 
so  shows)  you  should  find  in  favor  of  the  defendant  as  to  the 
and counts  of  the  declaration." 

§  3768(6).    Indiana 

You  are  instructed  that  if  the  decedent,  on  the  occasion  of  the 
injury,  failed  to  obey  any  rule  of  the  defendant  of  which  he  had 
notice,  or  any  instruction  given  him  by  his  superior  in  the  defend- 
ant's service,  and  such  failure  contributed  to  bring  about  his  in- 
jury, it  may  be  considered  as  bearing  upon  the  question  of  dece- 
dent's contributory  negligence,  but  it  would  not  be  a  defense  to  the 
right  of  the  plaintiff  to  recover. '^* 

§  3768(7).     Kansas 

The  jury  are  instructed  that  the  obsetvance  or  nonobservance  of 
the  rules  of  the  defendant  company  as  to  the  operation  of  its  trains 
is  not  conclusive  as  to  the  negligence  or  care  of  the  defendant  com- 
pany or  its  employes,  but  are  only  circumstances  to  be  taken  by 
the  jury  for  what  they  ma^^  think  they  are  worth  in  determining, 
whether  or  not  the  defendant's  employes  were  negligent  in  the  op- 
eration of  said  train  at  the  time  in  question.^* 

§  3768(8).    Michigan 

You  are  instructed  that  if  you  find  that  it  was  safer  to  lower  the 
saw  in  order  to  saw  what  the  plaintiff  wanted  to  saw  on  the  morn- 
ing in  question,  and  if  you  further  find  that  the  plaintiff  did  not 
lower  the  saw,  and  because  he  did  not,  if  he  did  not  lower  the 

10  Eagle   &   Phenix   Mills  v.    Mon-  is  reiuisyZvania      Co.     v.     Stalker 

cilef,  86  S.  E.  260,  17  Ga.  App.  10.   "  (App.)  119  N.  E.  163,  67  Ind.  App.  329. 

17  Arkley  v.  Niblack,  112  N.  E.  67,  luPeister  v.  Atchison,  T.  &  S.  F. 

272  111.  356.  Ky.  Co.,  162  P.  282,  99   Kan.  525,  L. 

K.  A.  1917C,  784. 
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saw,  he  was  hurt,  and  if  you  further  find  that had  before  the 

time  of  the  accident,  whether  on  that  day  or  some  other  day  or 
days,  told  the  plaintiff  to  lower  the  saw  so  that  the  saw  just  came 
through  the  material  to  be  sawed,  or  told  him  that  in  substance, 
then  plaintiff  cannot  recover.'" 
§  3768(9).     Oklahoma 

You  are  instructed  that  it  was  the  duty  of  the  deceased, , 

as  engineer  of  the  freight  train  whose  collision  with  the  passenger 
train  caused  the  death  of  the  deceased,  to  observe  the  rules  and 
orders  of  the  railway  company  with  reference  to  the  running  of  his 
train.*^ 

You  are  instructed  that  the  deceased, ,  the  engineer  of  the 

freight  train,  was  equally  responsible  with  the  conductor  of  the 
freight  train  for  the  safety  of  that  train.** 

You  are  instructed  that  imder  the  evidence  in  this  case  the  pas- 
senger train  had  the  right  of  way  at  the  time  of  the  collision,  and 
that  it  was  the  duty  of  the  employes  in  charge  of  the  freight  train 
to  keep  said  train  put  of  the  way  of  the  passenger  train.** 
§  3768(10).    Virginia 

The- court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  placed  in  the  bill  box  in  the  machine  shop  of 

defendant  company  for  the  plaintiff,  ,  written  instructions 

for  the  shifting  of  the  box  car  which  is  alleged  to  have  caused  the 
injury  complained  of,  such  instructions  being  left  in  the  usual  and 
proper  place  for  them,  and  that  there  was  written  upon  said  in- 
structions that  said  car  was  to  be  left  at  said  store  and  not  taken 
across  the  mountain  because  said  car  was  unsafe,  they  shall  find 
for  the  defendant,  although  they  further  believe  that  plaintiff  for 
any  reason  failed  to  get  said  instructions,  or  having  gotten  them, 
failed  for  any  reason  to  observe  that  part  of  said  instructions.^* 

§  3769.     Same — Rule  as  to  method  of  coupling  cars 
$  3769(1).     Alabama 

The  court  charges  the  jury  that  the  rule  of  the  defendant  pro- 
hibiting employes  from  going  in  between  moving  cars  to  couple  or 
uncouple  them  while  in  motion  was  a  reasonable  rule.*^ 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  was  ordered  by ,  the  yard  conductor, 

to  make  the  coupling  he  was  attempting  to  make  when  injured,  the 
fact  that  he  was  ordered  to  make  the  coupling  did  not  authorize 

2  0  Welling   V.    Kalamazoo    Lumber  2  3  Missouri,    K.     &   T.   Ry.   Co.    v. 

Co.,  143  N.  W.  73,  177  Mich.  340.  Lenahan,  171  P.  455. 

21  Missouri,  K.  &  T.  Ky.  Co.  v.  -■^  Honaker  Lumber  Co.  v.  Call,  89 
Lenaban,  171  P.  455.  S.  E.  506,  119  Va.  374. 

22  Missouri,  K.  &  T.  Ry.  Co.  v.  Len-  ■--•  Iluggins  v.  Southern  Ry.  Co.,  41 
ahan,  171  P.  455.  So.  856,  148  Ala.  153. 
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or  justify  him  in  going  between  the  said  cars  to  make  the  said 
coupling  in  violation  of  the  rules  of  the  defendant  and  of  which 
plaintiff  had  knowledge.*® 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  plaintiff  knew  that  the  rule  of  the  defendant  prohibited 
employes  from  going  in  between  moving  cars  for  the  purpose  of 
coupling  them,  and  it  was  not  necessary  for  the  plaintifif  to  go  in 
between  them  while  they  were  moving  in  order  to  couple  them, 
he  was  guilty  of  contributory  negligence.*' 
§  3769(2).    Minnesota 

The  jury  are  instructed  that  the  only  claimed  right  or  excuse 
for  the  plaintiff's  presence  upon  the  track  at  the  time  of  the  acci- 
dent is  an  alleged  defect  in  the  automatic  coupler  sufficient  to  then 
necessitate  his  presence  on. the  track  for  the  purpose  of  preparing 
it  for  its  destined  impact.  If  such  defect  existed  at  the  time,  it  is 
isufficient  to  establish  his  right  to  be  upon  the  track  at  that  time, 
and  was  the  proximate  cause  of  his  injury,  provided  he  was  then 
engaged  in  the  line  of  his  duty  in  making  the  coupling.  But,  if  no 
such  defect  existed,  then  there  was  no  excuse  for  his  presence  on 
the  track  at  the  time,  and  he  was  then  in  violation  of  the  law  and 
the  rules  of  the  service,  and  his  own  negligence  and  disobedience 
was  the  proximate  cause  of  his  injury.  So  that  the  only  question 
for  you  to  consider  in  this  case,  so  far  as  negligence  is  concerned, 
is :  Did  this  coupler,  that  is  in  issue  upon  this  car,  comply  with 
the  requirements  of  the  federal  Safety  Act  or  not?  Was  it  in  such 
a  condition  that  it  could  be  properly  prepared  for  its  destined  im- 
pact without  the  necessity  of  going  between  the  ends  of 

the  cars,  or  was  it  in  such  a  condition  that  it  could  not  be  so  pre- 
pared without  the  necessity  of going  between  the  cars  ?    If 

it  was  in  such  a  condition  that  it  was  necessary  for  — ■ — -  to  go 
in  front  of  the  car,-  as  he  did,  for  the  purpose  of  preparing  the  cou- 
pling for  its  approaching  impact  and  in  order  to  couple  onto  the 
other  car,  then  the  defendant  was  guilty  of  negligence  for  the  in- 
jurious consequence  of  which  to it  must  respond  in  dam- 
ages.** 
§  3769(3).     Missouri 

The  jury  are  instructed  that,  if  you  should  find  from  the  evi- 
dence that  defendant  has  established  a  rule  prohibiting  its  em- 
ployes from  being  upon  the  pilot  of  the  engine  while  the  same  was 
in  motion,  still  if  you  find  that  deceased, ,  just  prior  to  the 

28  Hugglns  V.  Southern  Ry.  Co.,  41  By.  Co.,  141  N.  W.  300,  121  Minn.  326. 

So.  856,  148  Ala.  153.  There   was   uncontradicted  evidence 

2'  Hugglns  V.  Southern  By".  Co.,  41  that  the  custom  and  practice  was  to 

So.  856,  148  Ala.  153.  do    the   work   just   as   plaintiff    did 

28  Burho  V.  Minneapolis  &  St.  L.  whenever  the  coupler  failed  to  work.. 
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time  of  his  death,  was  attempting  to  uncouple  the  twp  cars  from 
the  engine,  and  if  you  find  that  the  handle  of  the. pin  iifter  of  the 
engine  was  in  such  a  position  that  in  order  for  him  to  perform  his 
duty  and  uncouple  said  cars  it  was  necessary  for  him  to  step  upon 
the  pilot  or  go  between  the  engine  and  cars,  and  if  you  find  that  an 
ordinarily  prudent  person  under  similar  circumstances  and  con- 
ditions would  have  stepped  upon  the  pilot  or  would  have  gone  be- 
tween the  cars  for  the  purpose  of  uncoupling,  and  that  it  was  the 
uniform  custom  withini  the  knowledge  and  acquiescence  of  the 
superior  ofificer  of  the  defendant  for  brakemen  to  step  upon  the 
pilot  or  go  between  the  cars  while  the  saifie  were  in  motion  in 
coupling  or  uncoupling,  then  the  violation  of  said  rule  by  deceased, 
if  you  find  it  was  violated,  would  not  of  itself  defeat  a  recovery  in 
this  case.?® 

§  3770.     Same — Effect  of  custom  in  violating  rule 
See,  also,  ante,  §§  3768(3),  8769(3). 
§  3770(1).    Alabama 

The  jury  are  instructed  that,  in  regard  to  thg^  custom  as  to 
going  in  between  cars  to  make  couplings,  unless  you  believe  from 
the  evidence  that  such  custom  was  known  to  the  defendant  and 
acquiesced  in  by  it,  or  had  prevailed  for  so  long  a  time  that  defend- 
ant was  bound  to  know  it  and  would  be  presumed  to  have  acqui- 
esced in  it,  then  you  should  not  consider  such  custom  in  arriving 
at  your  verdict.*" 

§  3770(2).     Missouri 

The  jury  are  instructed  that,  even  though  you  may  believe  that 
defendant  company  had  a  rule  requiring  brakemen  to  couple  and 
uncouple   cars   from   the   ground,   and  you   further   believe   that 

,  deceased,  was  not  at  the  time  he  was  killed  complying  with' 

that  rule,  yet  if  you  believe  from  the  evidence  that  deceased  was 
dcMng  the  work  in  a  manner  in  which  the  same  was  customarily  done 
by  the  employes  and  servants  of  defendant  company  with  the  knowl- 
edge and  acquiescence  of  the  superior  officers  of  defendant  company, 
then  such  violation  of  the  rule,  if  there  was  any,  would  not  preclude  a 
recovery  in  this  case  on  account  of  the  violation  of  said  rule.*^ 

§  3771.     Failure  to  perform  routine  duty  relating  to  condition  of 
premises 
The  court  instructs  the  jury  that  it  was  the  duty  of  the  plaintiff, 
while  working  in  the  vicinity  of  the  machine  in  question,  to  exer- 

20  Hegberg  v.  St.  Louis  &  S.  F.  K.  si  Hegberg  v.  St.  Louis  &  S.  F.  R. 

Co.,  147  S.  W.  192,  164  Mo.  App.  514.      Co.,  147  S.  W.  192,  164  Mo.  App.  514. 

80  Huggins  V.  Southern  Ry.  Co.,  41 
So.  856,  148  Ala.  153. 
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cise  ordinary  care  for  his  own  safety;  that  is,  such  care  as  a  person 
of  ordinary  prudence  would  exercise  under  the  same  or 'similar  cir- 
cumstances. And  the  court  instructs  the  jury  that,  if  you  believe 
from  the  evidence  that  one  of  the  duties  of  the ,  plaintiff  as  an 
employe  of  defendant  was  to  keep  clean  the  floor  in  the  vicinity  of 
the  machine  in  question,  and,  had  the  plaintiff  fulfilled  the  said 
duty  on  the  occasion  in  question,  he  would  not  have  slipped,  and 
would  not  have  caught  his  hand  in  the  gearing  in  question,  then 
and  in  that  case  your  verdict  must  be  for  the  defendant.** 

§  3772.     Acts  in  obedience  to  direction  of  master 
I  3772(1).    Alabama 

The  jury  are  instructed  that,  if  the  jury  are  reasonably  satisfied, 
from  all  the  evidence,  that  F.  offered  to  ride  the  cars  down,  and  O. 
said,  "I  will  ride  them  down,"  and  that  F.  then  said,  "Get  on  there 
at  the  double  brakes  and  hold  them,"  this  would  constitute  in  law 
an  order  on  the  part  of  F.  to  O.'  to  ride  the  cars  down  the  incline.** 

§  3772(2).    Arkansas 

You  are  insU'Ucted  that  if  you  find  from  the  testimony  that  the 
plaintiff  was  directed  by  the  defendant,  or  his  agent,  to  cut  the 
string  of  cars  and  to  uncouple  th-e  cars  loaded  with  rock,  and  that 
it  had  been  the  custom  so  to  do,  and  that  the  plaintiff,  following 
said  instructions  in  the  usual  way,  attempted  to  perform  his  duty 
in  the  usual  way,  but  that  the  defendant  failed  to  check  its  engine, 
or  caused  the  same  to  jerk  the  cars  as  the  plaintiff  was  attempting 
to  perform  his  duty  as  directed,  then  the  plaintiff  was  not  guilty  of 
contributory  negligence  in  attempting  to  perform  his  said  duty.** 

§  3772(3).    Delaware 

You  are  instructed  that  the  servant  is  not  bound  to  obey  the 
orders  of  his  superior  directing  him  to  go  to  a  place  of  danger  or 
engage  in  a  dangerous  service  if  he  knows,  or  by  the  reasonable 
use  of  his  senses  might  know  of  the  danger  of  the  place  or  service ; 
and  if  he,  having  such  knowledge,  or  opportunity  of  observing  the 
danger,  nevertheless  obeys  the  order  and  exposes  himself  to  the 
danger,  and  suffers  injury  therefrom,  the  master  cannot  be  held  li- 
able therefor.*® 

§  3772(4).     Indiana 

You  are  instructed  that  it  is  the  duty  of  a  servant  to  obey  the 
orders  and  directions  of  the  master,  or  his  duly  authorized  agent  or 
foreman,  and  said  servant  has  the  right  to  presume,  and  to  act  upon 

•isHuss  V.  Heydt  Bakery  Co.,  108  ^'i  Taylor  v.  Evans,  145  S.  W.  564, 

S.  W.  63,  210  Mo.  44.  102  Arli.  640. 

^  3  Woodstock  Iron  Works  v.  Kline,  "  ^  geinlnski  v.  Wilmington  Leather 

43  So.  362,  149  Ala.  391.  Co.,  83  A.  20,  3  Boyce,  2S8. 
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the  presumption,  in  the  absence  of  notice  or  knowledge  to  the 
contrary,  that  the  riiaster  or  his  agent  or  foreman  will  tiot  order 
him  into  a  place  of  danger,  or  to  perform  dangerous  work  without 
his  notifying  him  of  such  danger,  and  if  the  master  or  his  duly  au- 
thorized agent  or  foreman  does  order  said  servant  to  do  certain 
specified  work,  then  said  servant  has  the  right  to  presume,  in  the 
absence  of  knowledge  or  notice  to  the  contrary,  that  it  is  reason- 
ably safe  for  him  to  obey  such  orders  and  to  perform  said  work, 
and  that  he  is  encountering  no  unusual  dangers  by  doing  so.** 
§  3772(5).    Missouri 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence  in 

this  case  that  on  the day  of ,  plaintiff's  decedent  and 

S.  were  in  the  employ  of  defendant,  and  that  said  S.  was  then  and 
there  authorized  by  defendant  to  instruct  said  decedent  when, 
where,  and  how  to  perform  his  duties  to  defendant,  and  then  and 
there  instructed  said  decedent,  for  defendant,  to  work  at  the  point 
where  you  find  from  the  evidence  decedent  was  working,  if  at  all, 
when  he  received  his  injuries,  if  any,  obedience  to  such  instruction, 
if  any,  would  not  constitute  contributory  negligence,  unless  you 
find  that  from  such  obedience,  if  any,  there  arose  danger  so  immi- 
nent and  glaring  that  no  reasonably  careful  and  prudent  man 
would  have  obeyed  such  instruction,  if  any.*' 

The  jury  are  instructed  that,  though  the  plaintiff  may  have  be- 
lieved the  act  he  was  ordered  to  do  was  not  safe,  yet  this  does  not 
and  should  not  defeat  a  recovery  by  him  in  this  action  if  you 
further  find  and  believe  from  the  evidence  that  the  plaintiff  was 
negligently  ordered  into  this  position  by  said  N.,  and  was  told  by 
said  N.  that  it  was  safe,  and  that  the  plaintiff  relied  upon  said  as- 
surance of  safety  and  upon  said  order,  provided  you  further  find 
that  the  danger  of  the  timbering  or  structure  falling  was  not  of 
such  a  manifest  or  glaring  nature  as  to  threaten  immediate  injury 
in  case  the  plaintiff  obeyed  the  order.** 

§  3772(6).     Oregon 

The  court  instructs  the  jury  that,  if  you  find  from  a  preponder- 
ance of  the  evidence  that  defendant  was  negligent,  under  the  rules 
laid  down  in  these  instructions,  in  failing  to  exercise  reasonable  care 
that  the  method  or  rule  prescribed  for  plaintiff  to  work  should  be 
reasonably  safe,  or  in  ordering  plaintiff  and  his  coemployes  to  quit 
a  safe  method  of  work  for  an  unsafe  method,  then  the  mere  fact 
that  plaintiff  followed  the  rule  or  method  prescribed,  or  obeyed 

3  8  Marietta  Glass  Mfg.  Co.  v.  Ben-  as  Swearingen      v.      Consolidated 

nett,  106  N.  E.  419,  60  Ind.  App.  435.  Troup  Mining  Co.,  Ill  S.  W.  545,  212 

3  7  Medley  t.  Parker-Kusspl  Min.  &  Mo.  524. 
Mfg.  Co.  (App.)  207  S.  W.  887. 
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the  order  given,  is  not  negligence,  unless  you  find  that  a  reason- 
ably prudent  and  careful  person  would  not,  under  similar  circum- 
stances, have  followed  such  method  or  rule  or  obeyed  such  or- 
ders.** 

§  3772(7).    Texas 

You  are  instructed  that  a  member  of  a  section  gang  rests  un- 
der no  duty  or  obligation,  with  knowledge  of  an  impending*  danger, 
to  continue  in  the  dangerous  situation  in  obedience  to  the  order, 
direction,  or  command  of  the  foreman  of  the  section  gang.  If, 
therefore,  you  believe  from  the  evidence  that  the  plaintiff  knew  of 
the  approach  of  the  train  to  the  push  car  by  or  near  which  he  was 
standing  at  said  time,  and  the  probability  of  a  collision,  and  the 
danger  to  which  the  same  exposed  him,  and  remained  in  his  said 
position,  relying  upon  the  foreman  to  notify  him  when  to  leave  the 
same,  and  you  further  believe  that  said  conduct  on  his  part  was 
not  such  conduct  as  an  ordinarily  prudent  person  would  have  pur- 
sued under  the  same  circumstances,  and  that,  but  for  such  conduct, 
he  would  not  have  been  hurt,  then  you  will  return  a  verdict  for  the 
defendant.** 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff  was  in  the  employ  of  the  defendant  on  the  date, 
alleged  in  his  petition,  and  that  while  being  carried  to  his  work  by 
defendant,  and  under  its  direction,  if  he  was  tinder  its  direction, 
he  was  injured  by  jumping  from  the  car  on  which  he  was  riding, 
while  said  car  was  in  motion,  as  alleged  by  him,  and  striking  his 
knee  against  a  cross-tie,  as  stated  in  his  petition,  and  if  you  be- 
lieve that  defendant  ordered  and  commanded  plaintiff  to  jump, 
and  if  you  believe  that  said  command,  if  any  was  given,  was  imper- 
ative, and  left  no  time  for  calciilation  and  deliberation,  and  if  you 
■  believe  that  plaintiff  believed  that  he  could  safely  obey  said  order 
by  taking  proper  care,  and  if  you  believe  said  plaintiff  jumped  pur- 
suant to  said  command,  if  any,  and  if  you  believe  that  at  said  time 
said  train  was  going  at  a  rate  of  speed  that  made  it  dangerous  to 
jump  therefrom,  and  if  you  believe  that  plaintiff  was  inexperienced 
in  jumping  off  of  moving  trains  and  ignorant  of  the  danger,  if  any, 
arising  therefrom,  and  if  you  believe  that  it  was  no  part  of  his 
ordinary  duty  to  do  so,  and  was  extrahazardous,  and  that  defend- 
ant knew  of  his  said  ignorance  and  inexperience,  if  he  was,  and  it 
did  know  it,  and  if  you  believe  that  defendant  knew  or  could  have 
known,  by  the  exercise  of  ordinary  care,  of  the  danger,  if  any,  from 
so  jumping,  and  that  defendant,  nevertheless,  if  it  did,  gave  said 

38  Adams  v.  Oorvallis  &  B.  R.  Co.,  *»  International  &  G.  N.  R.  Co.  v. 

152  P.  504,  78  Or.  117;  Tisdale,  81  S.  W.  3i7,  36  Tex.  Civ. 

App.  174. 
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order  under  said  circumstances,  and  that  in  consequence  of  said 
order,  if  any,  plaintiff,  in  the  exercise  of  ordinary  care,  jumped  as 
alleged  in  his  petition,  and  was  injured  as  therein  charged,  and  if 
you  further  believe  that  the  giving  of  said  order  wras,  if  it  was  giv- 
en, under  all  the  facts  and  cirfcumstances,  negligence  on  the  part  of 
the  defendant,  and  that  such  negligence,  if  any,  was  the  direct 
cause  of  plaintiff's  injuries,  if  any,  and  that  plaintiff  did  not  by  his 
own  negligence  contribute  to  his  injuries,  or  assume  the  danger  or 
risk,  then  your  verdict  should  be  for  the  plaintiff.*^ 
§  3772(8).     Virginia 

The  jury  are  instructed  that  a  servant  is  as  a  general  rule  excus- 
able for  obeying  orders  in  and  about  his  master's  busmess,  when 
such  orders  are  given  by  the  master  or  by  one  in  authority  over  the 
servant,  as  the  representative  of  the  master,  unless  the  danger  to 
be  incurred  by  such  obedience  is  so  plain  and  manifest  that  no 
prudent  person  would  attempt  obedience,  even  under  orders  from 
one  having  authority  over  him,  and  although  there  be  apparent 
danger,  in  obeying  the  master's  orders,  yet  such  knowledge  on  the 
part  of  the  servant  will  not,  of  itself,  defeat  a  recovery,  if  the 
danger  is  not  glaring  and  such  as  threatens  immediate  injury.** 
§  3772(9).    West  Virginia 

You  are  instructed  that  plaintiff  was  excusable  for  obeying  the 
orders  of  his  ma(ster,  or  of  the  person  placed  in  authority  over  him 
by  the  master,  unless  the  danger  to  be  incurred  by  such  obedience 
was  so  manifest  that  a  prudent  person  would  not  attempt  to  obey, 
and  though  there  be  apparent  danger  in  obeying  the  master's  or- 
ders, yet  such  knowledge  on  the  part  of  a  servant  will  not  defeat  a 
recovery,  if  the  danger  is  not  glaring  and  such  as  threatens  immedi- 
ate injury.** 

§  3773.    Going  into  dangerous  place  in  obedience  to  orders 
§  3773(1).     Alabama 

The  court  charges  the  jury  that  master  and  servant  do  not  stand 
upon  equal  privileges,  even  when  they  have  actual  knowledge  of 
the  danger.  The  position  of  servant  is  one  of  subordination  and 
obedience  to  the  master;  and  he  has  the  right  to  rely  upon  the 
superior  skill  of  the  master,  and  is  not  entirely  free  to  act  upon  his 
suspicion  of  danger.  If  a  servant,  being  ordered  into  a  position, 
obeys  and  is  injured,  he  will  not  be  held  to  be  guilty  of, contribu- 
tory negligence,  unless  the  danger  is  so  glaring  that  a  reasonably 
prudent  man  would  not  have  entered  into  it.** 

*i  Galveston,  H.  &  S.  A.  By.  Co.  v.  *s  Ward  v.  Liverpool  Salt  &  Coal 

Sanchez  (Civ.  App.)  65  S.  W.  893.  Co.,  92  S.  E.  92,  79  W.  Va.  371. 

*2  E  I  Dupont  de  Nemours  &  Co.  v.  **  Alabama   Consol.    Coal   &   Iron 

Brown,  105  S.  E.  660.  Co-  T.  Heald,  55  So.  181, 171  Ala.  263. 
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§  3773(2).    Washington 

You  are  instructed  that,  if  you  find  that  C.  was  the  mine  fore- 
man, and  that  as  such  he  was  in  charge  of  and  had  authority  over 
the^en  in  the  mine,  including  plaintiff,  arid  the  only  one  who 
gave  orders  to  the  workmen  in  thfe  mine,  and  among  them  to 
plaintiff,  and  that  the  workmen,  plaintiff  with  the  others,  were 
bound  to  obey  his  orders,  that  he  gave  plaintiff  and  others  the 
order  to  ascend  to  the  surface  at  the  time  in  question,  by  way  of 
the  cage  instead  of  by  the  ladders,  and  that  he  thereupon  ordered 
plaintiff  to  ascend  to  the  roof  of  the  cage  and  to  stand  on  its  roof 
beam,  then  in  that  case,  the  court  charges  you  that  if  plaintiff  was 
injured  in  taking  this  position  in  obedience  to  this  order,  he  is  not 
guilty  of  contributory  negligence  in  obeying  the  order,  unless  the 
danger  was  so  glaring  and  apparent  that  a  reasonably  prudent  per- 
son would  have  refused  to  obey  the  order  given.*® 

§  3774.     Use  of  defective  appliance 
§  3774(().    Alabama 

The  court  instructs  the  jury  that,  whether  the  bosh  jacket  was 
old  or  hot,  if  the  jury  believe  from  the  evidence  that  it  was  reason- 
ably sufficient  for  a  furnace  of  that  size,  or  that  it  appeared  to 

in  the  exercise  of  reasonable  care  and  diligence  that  the 

bosh  jacket  was  reasonably  sufficient,  and  that was  a  rea- 
sonably careful  and  prudent  man,  then  he  could  not  be  charged 
with  contributory  negligence  in  reference  to  the  bosh  jacket,  even 
if  the  jury  should  believe  that  greater  strength  in  the  bosh  jacket 
would  have  prevented  the  death  of .** 

§  3774(2).    Indiana 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this  case 
that  the  defendant  was   engaged  in  the  business  in   the  city  of 

,  and  employed  more  than persons  in  such  business, 

and  such  business  consisted  of  the  manufacturing  of  lumber  in  a 
manufacturing  plant,  and  if  you  find  from  the  evidence  that  the 
plaintiff  on  the day  of ,  was  employed  by  said  defend- 
ant to  work  in  its  said  manufacturing  establishment  or  plant,  then 
I  instruct  you  it  was  the  duty  bi  said  defendant  to  furnish  reason- 
ably safe  appliances  to  said  plaintiff  with  which  to  do  the  work 
he  was  instructed  to  do,  and  said  defendant  was  required,  under 
the  law,  to  exercise  reasonable  care  and  diligence  to  see  and  know 
that  such  appliances  so  furnished  were  safe  to  be  used  by  the 
plaintiff  in  the  labor  which  he  was  to  do  for  said  defendant,  and 
the  plaintiff  is  not  chargeable  with  contributory  negligence  to  the 

*6  Johansen  v.  Pioneer  Mining  Co.,  *«  Williamson  Iron  Co.  v.  McQueen, 

137  P.  1019,  77  Wash.  421.  40  So.  306,  144  Ala.  265. 
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degree  that  a  recovery  on  the  part  of  the  plaintiff  would  be  de- 
feated because  he  used  the  defective  appliance  furnished,  even 
though  the  dangers  and  hazards  incident  to  the  use  of  such  appli- 
ance were  inherent  and  apparent  to  the  employe.*' 

§  3774(3).     Missouri 

The  jury  are  instructed  that,  although  you  may  believe  from  the 
evidence  that  plaintiff  knew  of  the  defective  condition  of  said  gate 
and  alley  and  the  danger  therefrorri  in  transferring  said  horses,  yet 
if  you  further  find  that  the  use  of  said  gate  and  alley  was  not  so 
dangerous  as  to  threaten  immediate  injury,  or  that  a  reasorlably 
prudent  person  in  the  exercise  of  care  and  caution  incident  to  the 
situation  in  which  he  was  placed  would  have  continued  to  work 
abou^  said  place,  his  knowledge  of  said  defects  would  not  defeat  a 
recovery  by  him.** 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  called  the  attention  of  the  defendant  com- 
pany's foreman,  under  whose  direction  and  supervision  he  was 
working,  to  the  condition  of  the  hammer  plaintiff  was  using  in  his 
duties,  and  inquired  whether  the  same  was  in  proper  condition  and 
safe  for  him  to  use,  and  that  said  foreman  informed  plaintiff  that  it 
was,  then  plaintiff  had  a  right  to  rely  upon  the  supposed  superior 
knowledge  of  said  foreman,  and  was  justified  in  continuing  in  good 
faith  the  use  of  said  hammer,  without  being  guilty  of  contributory 
negligence,  unless  you  further  find  that  the  danger  was  obvious, 
and  that  the  plaintiff  was  fully  aware  of  the  same.** 

§  3774(4).    Texas 

You  are  instructed  that  by  contributory  negligence  is  meant  such 
act  or  omission  on  the  part  of  plaintiff  as  an  ordinarily  prudent 
man  would  not  do  or  suffer  under  similar  circumstances,  which 
act,  concurring  with  a  negligent  act  or  omission  of  the  defendant 
railway  company,  becomes  the  proximate  cause  of  an  injury. 
Therefore,  if  the  jury  believe  from  the  evidence  that  the  lifting  jack 
furnished  by  the  defendant  was  defective  or  out  of  repair,  so  as  to 
make  its  use  probably  dangerous,  and  likely  to  result  in  an  injury 
to  those  using  it,  and  if  such  defects  and  want  of  repair,  and  the 
probable  consequences  of  the  use.  thereof,  were  known  to  plaintiff 
at  the  time  he  did  use  the  same,  which  use  resulted  in  an  accident 
and  injury  to  him,  if  any,  and  if  such  dfefects  and  want  of  repair 
were  such  that  an  ordinarily  prudent  person  would  not  have  u^ed 
the  lifting  jack  in  its  then  condition,  then  the  plaintiff  cannot  re- 

*^  Benkowski  r.  Sanders  &  Egbert  *»  Duerst   v.    St.   Louis    Stamping 

Co.,  109  N.  E.  924,  60  Ind.  App.  374.  Co.,  63  S,  W.  827,  163  Mo.  607. 

*s  Buckner  v.   Stockyards  Horse  & 
Mule  Co.,  120  S,  W.  766,  221  Mo.  700. 
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cover  in  this  case,  notwithstanding  you  may  believe  that  the  de- 
fendant was  negligent  in  furhishine:  the  same,  and  you  will  find 
for  the  defendant.™ 

§  3775.     Same — Lack  of  knowledge  of  danger  of  using  defective 
appliance  as  affecting  question  of  negligence 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
brake  shoes  on  said  car  were  in  a  defective  and  unsafe  condition, 
as  alleged  in  plaintiff's  petition,  and  that  by  reason  thereof,  when 
the  brake  on  said  car  was  applied  to  stop  same,  if  you  find  the 
brake  was  applied  to  stop  same,  it  caused  the  CEtr  to  stop  so  sud- 
denly that  plaintiff  was  thrown  therefrom,  and  run  over  and  in- 
jured, as  he  alleges  in  his  petition,  and  that  the  defendant  knew,  or 
by  the  exercise  of  ordinary  care  could  have  known,  of  the  defec- 
tive and  unsafe  condition  of  said  brake  shoes,  if  you  find  that  they 
were  defective  and  unsafe,  and  that  the  plaintiff  did  not  know 
of  such  Unsafe  and  defective  condition  of  said  brake  shoes,  and 
could  not  have  known  of  it  by .  the  exercise  of  ordinary  care,  and 
if  he  did  know  of  it,  could  not,  by  ordinary  care,  have  reasonably 
anticipated  any  danger  therefrom,  if  any,  and  that  defendant  was 
negligent  in  havipg  same  on  said  car,  and  that  the  defective  and 
unsafe  condition  of  said  brake  shoes  was  the  proximate  Cause  of 
plaintiff's  injuries,  in  this  event  also  your  verdict  should  be  for 
plaintiff,  unless  you  believe  plaintiff  was  guilty  of  contributory 
negligence,  or  assumed  the  risk,  as  hereinafter  defined.®* 

§  3776.     Duty  to  use  safest  of  two  or  more  methods  of  work 
§  3776(1)-    Alabama 

The  court  charges  the  jury  that,  if  it  appears  from  the  evidence 
that  plaintiff  could  reasonably  have  used  a  less  dangerous  way  to 
work  the  handle  of  the  lever  of  the  car,  this  will  not  of  itself  bar 
his  recovery.  It  must  further  reasonably  appear  from  the  evidence 
that  the  plaintiff  knew  he  was  using  a  more  dangerous  way,  that 
such  use  of  a  more  dangerous  way  was  negligence,  and  that  this 
negligence  was  the  proximate  cause  of  his  injuries.®* 

§  3776(2).     Florida 

The  jury  are  instructed  that  if,  in  the  performance  of  his  duties, 

had  no  instructions  to  pursue  a  particular  method,  and  two 

or  more  methods  were  open  to  him,  he  cannot  be  said  to  have  been 
negligent  if  he  in  good  faith  adopted  that  method  which  was  more 

50  St.  Louis  Southwestern  Ry.  Co.  "i  Galveston,  H.  &  S.  A.  By.  Co.  v. 

of  Texas  v.  Kern  (CiV.  App.)  lOO  S.  Parrish  (Tex.  Civ.  App.)  40  S.  W.  191. 
W.  971.  "='  Southern  Ey.  Go.  v.   McGowan, 

43  So.  378,  149  Ala.  440, 
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hazardous  than  another,  if  the  one  adopted  be  one  which  reason- 
able and  prudent  persons  would  adopt  under  like  circumstances.** 

i  3776(3).    Virginia 

The  jury  are  instructed  that,  where  there  are  two  ways  for  a 
servant  to  perform  his  work,  the  one  safe  and  the  other  unsafe,  it  is 
his  duty  to  adopt  the  safe  way,  if  he  knows  of  it,  or  in  the  exercise 
of  ordinary  care  might  know  of  it;  also,  that  it  is  the  duty  of  the 
master  to  inform  the  servant  of  the  safe  way,  and,  if  they  believe 
from  the  evidence  that  the  plaintifif  was  not  so  informed  and  did 
not  know,  and  could  not  have  ascertained,  the  safe  way  of  stopping- 
the  turntable  by  means  of  the  stop-cock  by  the  exercise  of  ordi- 
nary care,  and  that  he  was  doing  the  work  assigned  him  in  the 
only  way  known  to  him,  and  that  the  manner  of  doing  it  was  not 
so  obviously  dangerous  that  a  reasonably  prudent  man  would 
not  have  undertaken  it,  he  is  entitled  to  recover,  unless  he  was 
guilty  of  negligence  other  than  the  failure  to  use  the  cut-off,  which 
contributed  ito  the  accident.^ 

§  3777.  Duty  to  adopt  safest  of  one  of  two  possible  means  of  es- 
cape from  danger 
The  court  further  instructs  you  that  it  was  the  duty  of  the  de- 
ceased to  use  every  reasonable  effort  at  his  command,  after  having 
been  warned  or  signaled  of  the  presence  of  the  work  train  upon  the 
track,  or  after  having  discovered  its  presence  on  the  track,  to  stop 
said  train  and  prevent  said  collision  and  protect  himself  from 
danger  or  death,  if  it  could  have  been  done  by  the  exercise  of  ordi- 
nary care,  and  the  failure  on  his  part  so  to  do,  if  any,  wpuld  be 
contributory  negligence  as  defined  in  these  instructions;  but  the 
court  instructs  you  that  if  you  shall  believe  from  the  evidence  that 
the  deceased  was  through  the  negligence,  if  any,  of  the  defendant, 
its  officers,  agents,  or  employes,  placed  in  a  position  of  peril,  where 
he  believed  or  had  reasonable  grounds  to  believe  there  were  open 
to  him  two  or  more  possible  means  of  escape,  the  fact  that  he 
adopted  one  of  such  means  of  escape  and  was  killed  will  not  render 
him  guilty  of  contributory  negligence,  even  though  the  jury  may 
believe,  from  the  evidence,  that  had  he  adopted  some  other  means 
of  escape  he  would  not  have  been  killed,  if  the  said  deceased,  at  the 
time  believed,  and  had  reasonable  grounds  to  believe,  that  the 
means  he  adopted  were  the  safest  for  him  considering  his  position 
and  the  duty  he  owed  to  those  upon  the  train  he  was  operating."" 

osMorlda   Cent.    &   P.   R.    Co.   v.  55  Louisville  &  N.  R.  Co.  v.  Hol- 

Mooney,  33  So.  1010,  45  Fla.  286,  110      toway's  Adm'r,  173  S.  W.  343, 163  Ky. 
Am.  St.  Rep.  73.  125. 

s*  Washington-Southern  Ry.  Co.  v. 
Cheshire,  65  S.  E.  27,  109  Va.  741. 
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§  3778.     Failure  of  servant  to  use  safety  device  supplied  by  master 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  defendant  had  equipped  said  rriachinery  with  a 
safety  device  by  which  the  steam  could  be  cut  off,  so  as  to  prevent 
the  engine  from  starting,  owing  to  the  defective  throttle  valve, 
while  work  was  being  done  on  said  engine,  and  the  plaintiff  knew 
of  this  safety  device,  and  knew  that  by  using  jt  the  steam  could  be 
cut  off,  and  the  engine  prevented  from  moving  while  he  was  work- 
ing on  it,  and  if  the  jury  further  believe  from  the  evidence  that  the 
plaintiff  knew  that,  if  the  steam  was  not  cut  off,  the  engine  would 
likely  or  probably  start  while  he  was  working  on  it,  and  injure 
him,  and  that  plaintiff  failed  to  cut  off  the  steam  by  means  of  said 
safety  device  before  beginning  said  work  on  said  engine,  and  that 
said  engine  started  by  reason  of  said  steam  not  being  cut  off,  and 
injured  him,  then  the  jury  must  find  for  the  defendant.'* 

The  jury  are  instructed  that,  if  you  shall  find  from  the  evidence 
that  it  was  the  duty  of  plaintiff  to  put  in  props  at  the  place  or 
places  from  which  he  removed  the  coal,  and  that  he  failed  to  put  in 
such  props,  and  that  vdef endant  supplied  props  for  the  use  of  plaintiff, 
and  that  plaintiff's  failure  to  put  in  the  prop  at  the  place  from  which  he 
removed  the  coal  was  the  proximate  cause  of  the  injury,  plaintiff  could 
not  recover,  no  matter  what  particular  position  he  occupied  in  the  rooih 
or  entry  at  the  time  of  the  accident.^' 

§^  3779.    Acts  of  servant  in  sudden  emergency 
See,  also,  ante,  §  3777. 
§  3779(1).     United  States 

The  jury  are  instructed  that,  if  you  find  that  the  plaintiff,  at 
the  moment  when  he  conceived  it  to  be  his  duty  to  convey  a  signal 
to  the  engineer  to  instantly  stop,  apprehended  that  there  was  threat- 
ened danger,  or  conceived  a  necessity  for  unusually  quick  and  expe- 
ditious action,  and  selected  of  two  ways  one  that  was  not  as  safe  as  the 
other,  you  will  consider,  in  determining  whether  or  not  he  was  at 
that  time  exercising  ordinary  care  for  his  own  safety,  what  was  the 
emergency,  if  any,  that  presented  itself  to  him,  and  what  kind  of 
conduct  you  have  to  demand  of  him  under  those  circumstances.®* 

§  3779(2).    Alabama  ' 

The  jury  are  instructed  that  if  he,  the  plaintiff,  was  hit  in  the 
side  by  a  piece  of  iron,  and  the  force  of  the  blow  caused  him  to  step 

back  upon  track ,  or  if  he  through  a  natural  impulse,  caused 

by  the  blow  in  front,  threw  himself  backwards  upon  the  track  in 

ooReicl   V.   Sloss-Sheffleld   Steel  &  osErie  E.  Co.  v.  Schomer  (C.  C.  A. 

Iron  Co.,  58  So.  301,  177  Ala.  262.  Ohio)  171  F.  798,  96  O.  0.  A.  458. 

ST  Lookout  Fuel  Co.  v.  Phillips,  66 
So.  946,  11  Ala.  App.  657. 
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a  moment  of  mental  perturbation  or  excitement,  why  then  his 
stepping  upon  the  track  couldn't  be  said  to  be  a  voluntary  act  on 
his  part,  but  would  be  an  incident  to  his  attention  to  his  business ; 
and  if  he  then  fell  faint  upon  the  track,  not  having  the  time  or 
ability  to  get  off  of  it,  such  conduct  on- his  part  would  not  be  con- 
tributory negligence.*® 
§  3779(3).     Iowa 

You  are  instructed  that  it  is  claimed  by  the  plaintifif  in  this  case 
that  just  prior  to  the  happening  of  the  accident  which  resulted  in 
his  injuries,  and  as  the  mule  and  train  of  cars  of  which  he  was  in 
charge  approached  the  door  to  the  entrance  of  the;  mine,  and  when 
he  pulled  the  rope  for  the  purpose  of  opening  said  door,  the 
rope  broke  and  the  door  did  not  open,  and  that  the  plaintiff  was 
then  confronted  with  a  sudden  and  imminent  danger  and  peril  to 
himself,  and  that  such  emergency  was  brought  about  by  the  al- 
leged negligence  of  the  defendant,  and  without  negligence  on  the 
part  of  the  plaintiff,  and  that  in  running  ahead  to  open  said  door 
before  they  should  reach  it  he  was  seeking  to  avoid  danger  and 
peril  and  to  obtain  safety  for  himself  and  for  the  mule  and  train 
of  cars  of  which  he  was  in  charge.  With  regard  to  such  claim  you 
are  instructed  that,  if  you  find  by  a  preponderance  of  the  evidence 
that  one  of  the  specific  charges  of  negligence  made  by  the  plaintiff 
and  submitted  in  these  instructions  was  the  proximate  cause  of 
placing  the  plaintiff,  at  the  time  and  place  charged,  in  a  place  of 
danger  and  peril,  then  in  such  emergency  you  are  instructed  that 
the  plaintiff  was  not  required,  under  the  law,  to  act  with  the  same 
deliberation  and  foresight  that  might  be  expected  of  him  under 
ordinary  circumstances,  but  that  all  the  law  requires  of  a  servant 
acting  in  an  emergency  such  as  above  described  is  that  he  act 
with  ordinary  and  reasonable  care,  in  the  light  of  the  circumstances 
,  as  they  appeared  to  him  at  the  time,  and  the  fact,  if  it  be  a  fact, 
that  he  did  not  take  the  safest  course  or  best  course  which  he  could 
have  taken  in  such  emergency,  will  not  authorize  you  in  finding 
that  he  was  guilty  of  contributory  negligence  in  so  doing.*' 

§  3779(4).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  those  in  charge  of  the 
broken  train  to  give  to  a  train  approaching  from  the  rear  all  signals 
which  experience  and  ordinary  prudence  required,  in  order  to  warn 
those  approaching  of  the  danger;  and  if  the  jury  believe  those  in 
charge  of  the  broken  train  negligently  failed  to  give  such  signals, 
and  by  reason  of  such  failure  the  plaintiff  was  placed  in  a  position 

59  Louisville  &  N.  K.  Co.  v.  Thorn-  eo  Johnson    v.    Plymouth    Gypsum 

ton,  23  So.  778,  117  Ala.  274.  Plaster  Co.,  156  N.  W.  721,  174  Iowa, 

498. 
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which  to  him,  in  the  exercise  of  a  reasonable  discretion  as  engineer, 
under  all  the  circumstances,  seemed  one  of  immediate  danger,  and 
that  he  jumped  from  his  engine  to  avoid  such  danger,  even  though 
the  same  might  not  have  been  real,  and  that  in  such  jumping  he 
acted  as  an  ordinarily  prudent  engineer  would  have  done  under 
the  circumstances,  and  that  he  was  injured  thereby,  the  jury  shall 
find  for  the  plaintiff.®^ 

§  3779(5).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  W.,  while  in  the  discharge  of  his  duty  in  defendants' 
mine,  and  without  contributory,  negligence  on  his  part,'  was  placed 
in  a  position  of  sudden  and  imminent  peril  by  the  negligence  of  the 
defendants,  which  resulted  in  his  death,  it  is  their  duty  to  find 
for  the  plaintiff,  although  they  may  further  believe  that,  when 
suddenly  confronted  with  said  peril,  and  acting  under  the  influence 
thereof,  the  said  W.  failed  to  avail  himself  of  any  means  of 
escape  open  to  him.  In  other  Words,  an  employer  who  negligently 
places  an  employe  in  sudden  and  imminent  peril  cannot  excuse 
himself  from  liability  upon  the  ground  that  the  employe,  when  in 
such  sudden  and  imminent  peril,  lost  his  preserice  of  mind,  and 
failed  to  use  ordinary  care  and  caution  to  escape.  But  if  the  jury 
shall  believe  from  the  evidence  that  said  W.,  before  he  was  con- 
fronted with,  and  came  under  the  influence  of,  imminent  peril, 

which  resulted  in  his  death,  had  been  ordered  by r  to  roll  his 

wheel  out  of  the  drift  in  time  to  have  escaped  the  impending  dan- 
ger, and  that  if  he  had  obeyed  said  orders  or  order  with  reason- 
able promtitude  the  accident  would  not  have  occurred,  but  that, 
instead  of  doing  so,  he  negligently  remained  in  the  drift,  at  the 
point  of  accident,  until  he  was  overwhelmed  by  the  falling  earth 
and  water,  and  killed,  this  conduct  would  constitute  such  contribu- 
tory negligence  on  his  part  as  would  bar  a  recovery  in  this  action.** 

The  jury- are  instructed  that,  even  if  the  Jury  should  believe  from 
the  evidence  that  the  plaintiff  jumped  from  the  defendant's  car  at 
the  time  of  the  wreck,  yet  if  they  further  believe  from  the  evidence 
that  said  plaintiff  did  so  under  a  well-grounded  fear  of  danger  to 
his  life  or  littibs,  plaintiff  is  as  much  entitled  to  recover  in  this  ac- 
tion, so  far  as  his  jumping  is  concerned,  as  if  he  had  received  the 
injuries  complained  of  while  in  defendant's  car,  although  they  may 
further  believe  from  the  evidence  that  if  he  had  remained  in  the 
car  he  would  not  have  been  injured.®^ 

61  Louisville  &  N.  E.  Co.  v.  Rains,  es  Baltimore  &  O.  E.  Co.  v.  McKen- 

23  S.  W.  505,  15  Ky.  Law  Eep.  423.  zie,  81  Va.  71. 

«2.Dingee  v.  Unrue's  Adm'x,  35  S. 
E..794,  98Va.  247. 
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The  jury  are  instructed  that,  even  though  the  jury  may  believe 
from  the  evidence  that  the  plaintif5f  received  the  injuries  com- 
plained of  by  reason  of  his  jumping  from  the  defendant's  car  at  the 
time  of  the  wreck,  yet  if  the  jury  further  believe  from  the  evidence 
that  the  plaintiff  was  so  stunned  and  bewildered  by  the  shock  of 
the  collision  as  to  render  said  plaintiff  unconscious  of  what  he 
was  doing,  then  the  jury  are  instructed  that  said  jumping  was  not 
such  negligence  as  to  prevent  plaintiff  from  recovering  damagfes 
any  ■  more  than  if  he  had  received  said  injuries  complained  of 
while  in  defendant's  car,  although  the  jury  may  further  believe 
from  the  evidence  that  no  injury  would  have  been  received  by  him 
if  he  had  remained  in  said  car.'* 

§  3780.     Right  of  servant  to  rely  on  exercise  by  master  of  ordinary 

care 
§  3780(1).    Idaho 

You  are  instructed  that  an  employe  has  a  right  to  assume,  in 
the  absence  of  apparent  defects,  that  a  place  in  which  he  is  ordered! 
to  work  by  a  shift  boss  is  safe,  and  he  is  not  bound  to  inspect  it 
for  the  purpose  of  discovering  a  latent  defect.  And  where  em- 
ploye is  directed  to  work  in  a  certain  place,  he  has  a  right,  in  the 
absence  of  proof  to  the  contrary,  to  assume  that  the  place  had  been 
made  reasonably  safe  by  his  employer.*® 

I  3780(2).     Iowa 

You  are  instructed  that,  if  you  find  that  the  defendant  was  neg- 
ligent in,  directing  the  plaintiff  to  move  the  piano  with  a  defective 
truck,  you  will  next  proceed  to'  determine  whether  or  not  the 
plaintiff  has  shown  by  a  preponderance  of  the  evidence  that  he 
himself  was  free  from  negligence  contributing  to  his  injury;  and 
you  are  instructed  that  plaintiff  cannot  recover  unless  he  has 
shown  to  you  by  preponderance  of  the  evidence  that  he  himself  was 
free  fi-om  negligence  contributing  to  his  injury.  It  was  the  duty 
of  the  plaintiff  in  performing  his  work  to  give  reasonable  attention, 
to  the  implements  with  which  he  was  required  to  work  in  the  dis- 
charge of  his  duty.  He  was  not  entitled  to  voluntarily  expose 
himself  to  a  danger  of  which  he  had  knowledge,  or  might  have 
known  by  the  exercise  of  reasonable  and  ordinary  care.  And  if  he 
knew  that  the  truck  in  question  was  defective,  or  should  have 
known  it  was  defective,  in  the  exercise  of  reasonable  care,  and  he 
did  not  exercise  ordinary  care  for  his  own  safety  in  using  the 
truck,  then  he  cannot  recover.  But,  in  determining  the  question 
as  to  whether  in  using  the  truck  the  plaintiff  was  in  the  exercise 

64  Baltimore  &  O.  E.  Co.  v.  McKen-  "s  Cnkvoch  v.  Success  Mining  Co., 

zie,  81  Va.  71.  166  P.  567,  30  Idaho,  623. 
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presumption,  and  establishes  to  your  satisfaction  that  it  was  not 
the  result  of  the  negligence  of  the  defehdants.*' 

The  court  instructs  the  jury  that,  when. a  thing  which  causes^  iii- 
jury  is  shown  to  be  under  the  management  of  the  defendant,  and 
the  accident  is  such  as  in  the  jordinary  course  of  things  does  not 
happen  if  those  who  have  the  management  use  proper  care,  it  af- 
fords reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want  of  care.** 

You  are  instructed  that,  in  order  for  the  plaintiff  to  be  entitled  to 
recover  against  the  defendaht,  the  plaintiff  must  show,  by  pre- 
ponderance of  evidence  outside  of  the  mere  proof  of  the  fact  that 
a  collision  occurred,  that  such  collision  was  due  to  the  negligence 
of  defendant;  arid,  if  the  plaintiff  has  failed  to  show  by  prepon- 
derance of  evidence  satisfactory  to  your  mind  that  the  accident  or 
collision  in  which  the  plaintiff  received  her  injuries  was  caused  by 
the  negligence  of  the  defendant,  then  the  plaintiff  is  not  entitled 
to  recover  agEtinst  .the  defendant,  and  your  verdict  must  be  in 
favor  of  the  defendant.** 

§  4094(2).    Indiana 

The  court  instructs  the  jury  that,  if  the  plaintiff  agreed  with 
the  defendant  to  make  and  put  in  place  in  defendant's  boiler  room 
a  galvanized  iron  hopper,  the  size  and  approximate  weight  of 
which  was  known  to  defendant,  and,  as  part  of  the  contract;  the 
defendant  agreed  to  construct  a  scaffold  to  be  used  by  plaintiff  and 
other  workmen  in  erecting  said  hopper,  and  if  defendant  was  in- 
formed as  to  the  number  of  men  that  would  be  required  to  go  upon 
said  scaffold,  and  accordingly  caused  its  workmen  to  construct  the 
scaffold,  and,  when  completed,  the  plaintiff  and  his  helpers  went 
upon  said  scaffold,  and  while  in  the  act  of  putting  said  hopper  in 
place  the  scaffold  broke  and  fell,  and  plaintiff  was  thrown  to  the 
ground  and  sustained  the  injuries  complained  of,  in  the  absence  of 
other  evidence  of  the  cause  of  the  fall  of  said  scaffold,  the  jury  may 
infer  from  the  very  fact  that  it  broke  and  fell  that  the  defendant 
was  negligent  in  doing  the  work  of  its  construction  or  in  selecting 
the  material  therefor,  if  it  appears  that  at  the  time  the  scaffold 
broke  it  was  being  used  in  the  manner  as  contemplated  by  defend- 
ant.«» 

i  4094(3).    Maryland 

The  court  instructs  thejury  that,  if  you  find  from  the  evidence 
that  the  servants  or  agents  of  the  defendant,  while  moving  or  hoist- 

*■!  Haun  V.  Tally,  181  P.  81,  40  Cal,  49  Sauei-  v.  Eagle  Brewing  Co     84 

App.  585 P.  425,  3  Oal.  App.  127. 

4»  Soto  V.  Spring  Valley  Water  Co.,  .  so  Talge  Mahogany  Co.  v.  Ilockett 

178  P.  305,  39  Cal.  App.  187.  103  N.  E.  815,  55  Ina.  App.  30.3. 
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ing  a  heavy  piece  of  structural  iron  or  column  by  means  of  a  der- 
rick, and  acting  within  the  scope  of  their  employment,  permitted 
and  allowed  said  piece  of  structural  iron  or  column  to  strike  against 
a  valve  or  pipe  upon  plaintiffs'  premises  with  such  force  as  to 
break  same,  this  will  be  prima  facie  evidence  of  negligence  on  the 
part  of  the  servants  or  agents  of  the  defendant  under  the  circum- 
stances while  moving  or  hoisting  said  piece  of  structural  iron  or 
column ;  and,  unless  upon  the  whole  evidence  such  prima  facie  evi- 
dence is  rebutted,  then  the  verdict  must  be  for  the  plaintiffs.®^ 

§  4094(4).    Oklahoma 

The  jury  are  instructed  that  the  collision  of  two  cars  upon  the 
railroad  track  of  a  scenic  railway  creates  a  presumption  of  negli- 
gence on  the  part  of  the  owner  and  operators  of  said  railway,  and 
establishes  a  prima  facie  case  of  negligence  against  said  owner  and 
operators.®^ 

§  4094(5).    Utah 

You  are  instructed  that  if  you  should  find  from:  a  preponderance 
of  the  evidence  that  the  piece  of  coal  which  rolled  down  the  moun- 
tain side  and  struck  the  plaintiff  was  a  part  of  the  coal  being  un- 
loaded by  the  defendant  at  the  time  and  place  alleged  in  plaintiff's 
complaint,  the  rolling  of  such  piece  of  coal  down  the  steep  moun- 
tain side  raises  a  presumption  of  negligence  on  the  part  of  the  de- 
fendant, and  unless  you  should  find  from  all  the  evidence  in  the 
case  that  such  presumption  is  overcome,  you  should  find  for  the 
plaintiff. 5* 

§  4095.     Burden  of  proof  as  to ; contributory  negligence 

Rule  in  action  against  railroad  company  for  personal  injuries,  see  post,  §§ 
4356,  4442. 

Rule  in  action  against  town  or  county  for  injuries  caused  by  defects  in  high- 
way, see  post,  §  4919. 

Rule  in  action  by  servant  against  master,  see  ante,  §  3822. 

Rule  in  action  by  traveler  against  municipality  for  personal  injuries,  mic 
ante,  §  3991. 

Rule  in  action  by  traveler  against  street  car  company  for  personal  injuries, 
see  post,  §  4896. 

Rule  in  action  for  death  by  wrongful  act,  see  ante,  §  2120. 

$  4093(l)-     California 

You  are  instructed  that,  in  an  action  for  injuries  alleged  to  have 
been  caused  through  the  negligence  of  the  defendant,  it  is  suffi- 
cient for  the  plaintiff  to  show,  in  the  first  instance,  that  the  injury 

SI  Chesapeake  Iron  Works  of  Baltl-  ss  Furkovich    v.    Bingham    Coal    & 

more  City  v.  Hochschild,  Kohn  &  Co.,       Lumber  Co.,  143  P.  121,  45  Utah,  89, 
86  A.  .345,  119  Md.  303.  L.  R.  A.  VQWB,  426 

5  2  Sand  Springs  Park  v.  Schrader, 
198  "P.  983. 
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track  opposite  the  upper  half  of  the  coke  ovens  could  not  be  seen 
by  persons  on  the  hand  car  when  it  came  to  the  lower  end  of  the 

coke  oven  battery,  and  if  they  believe  that  the  said  knew 

or  was  informed  that  the  yard  engin,e,  in  switching  cars  to  and 
from  the  coke  ovens,  was  liable  to  be  or  likely  to  be  passing  along 
through  at  any  time  of  day,  and  the  hand  car  was  so  far  behind  the 

coal  train  as  that  the  said could  not  see  it,  and  could  not  tell 

how  far  ahead  of  the  hand  car  it  was,  then  the  court  charges  you 

that  it  was  negligence  in  said  to  ride  on  said  hand  car 

through  said  smoke  under  the  circumstances,  without  stopping  and 
sending  a  flagman  ahead  to  protect  the  hand  car  from  collision  with 
said  yard  engine.'* 

§  3781(3).  Arkansas 
,  The  jury  are  instructed  that,  if  you  find  from  the  evidence  in 
this  case  that  it  was  the  duty  of  the  plaintiff,  while  engaged  in  the 
performance  of  his  duties  as  a  locomotive  fireman,  to  receive  from 
the  brakeman  on  said  train  signals  indicating  that  cars  were  about 
to  be  coupled  onto  the  locomotive  on  which  plaintiff  was  when  he 
was  injured,  and  find  that  plaintiff  negligently  failed  to  keep  a 
proper  lookout  for  such  signals  and  to  receive  the  same ;  and 
further  find  that  if  plaintiff  had  been  in  his  proper  position  on 
said  locomotive  in  time  to  have  permitted  plaintiff  to  receive  such 
signals  he  could  have  prevented  his  injury;  and  further  find  that 
this  negligent  and  careless  conduct  of  the  plaintiff  was  the  cause 
of,  or  that  it  contributed  in  any  manner,  or  to  any  extent,  or  to  ■ 
any  degree,  to  his  injury,  then  plaintiff  was  guilty  of  contributory 
negligence  and  cannot  recover  in  this  action,  and  your  verdict  must 
be  for  the  defendant,  unless  you  find  that  he  was  at  the  time  en- 
gaged in  other  duties,  which  made  it  impossible  for  him  to  keep 
such  a  lookout,  and  was  exercising  due  care  and  caution  to  avoid 
injury.''* 

%  3781(4).     Delaware 

You  are  instructed  that  it  is  the  duty  of  a  motorman  to  so  run 
and  operate  his  car  as  to  have  it  under  proper  control,  and  be  able 
to  stop  it,  or  reduce  its  speed  whenever  necessary  to  avoid  accident, 
if  by  proper  care  and  caution  he  can  do  so.  Therefore,  if  you  be- 
lieve from  the  testimony  in  this  case  that  the  brakes  were  not  de- 
fective, and  that  the  plaintiff's  injuries  were  caused  by  his  running 
the  car  at  such  a  high,  excessive  and  unusual  rate  of  speed,  or  by 
such  improper  handling  of  the  brakes,  that  he  was  not  able  at,  and 
just  before  the  collision,  to  stop  or  control  the  car  by  the  means 

78  Woodward  Iron  Co.  t.  Hemdon,  ''*  St.  Louis,  I.  M.  &  S.  By.  Co.  v. 

30  So.  370,  130  Ala.  364.  Booth,  135  S.  W.  811,  98  Ark.  227. 
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provided  for  the  purpose,  he  would  be  guilty  of  contributory  negli- 
gence and  could  not  recover.'''' 

§  3781(5).    Kentucky 

You  are  further  instructed  that  it  was  the  duty  of  the  plaintiff, 
together  wjth  his  crew,  upon  the  occasion  of  the  injury  complained 
of,  to  remove  the  hand  car  from  the  track,  if  it  could  be  done  con- 
sistently with  the  exercise  of  ordinary  care  for  his  own  safety; 
so,  if  you  believe  from  the  evidence  that  the  plaintiff,  in  atterript- 
ing  to  remove  the  hand  car  from  the  track  at  the  time  of  the  injury, 
exercised  such  care  as  might  be  reasonably  expected  of  a  person 
of  ordinary  prudence,  situated  as  he  was  under  all  the  circum- 
stances surrounding  plaintiff  at  that  time,  as  described  to  you  in 
this  evidence,  his  act  in  making  this  attempt  cannot  be  imputed  to 
him  as  contributory  negligehcie.''* 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plaintiff, 

while  in  the  employ  of  the  defendant,  the Railroad  Company,  to 

perform  the  duties  incident  to  his  employment  in  a  reasonable 
time  and  in  the  ordinary  and  customary  manner  under  all  the 
circumstances;  and  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  failed  to  use  ordinary  care  for  his  own  safety  on  the  oc- 
casion of  the  accident  to  him,  and  by  negligent  act's  and  conduct 
of  his  own  caused  his  injury  or  so  contributed  to  it  that,  but  for 
his  contributory  negligence,  he  would  not  have  been  injured,  then 
they  will  find  for  the  defendant." 

§  3781  (6).     Missouri 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  deceased 
when  going  in  and  around  defendant's  yards,  to  make  use  of  his 
faculties  for  his  own  protection  and  safety,  and  if  you  believe 
from  the  evidence  in  this  case  that  the  deceased  went  tfpon  the 
track  where  a  train  was  standing  likely  to  soon  move  in  his  direc- 
tion, or  went  upon  the  track  in  front  of  an  approaching  train,  with- 
out looking  or  listening  for  said  train,  and  if  by  the  exercise  of 
ordinary  care  on  his  part  he  could  have  seen  said,  approaching  train 
but  failed  to  do  so,  and  was  thereby  run  over  and  killed,' then  he 
was  guilty  of  contributory  negligence  and  the  plaintiff  cannot  re- 
cover and  it  is  your  duty  to  return  a  verdict  for  the  defendant, 
unless  you  further  believe  from  the  evidence  that  when  decedent 
was  on  the  track  and  the  train  was  approaching  him,  the  agents  of 
defendant  in  charge  of  the  engine  saw  deceased  in  a  place  of  immi- 
nent peril  or  could  have  seen  deceased  in  a  place  of  imminent  peril, 

7  0  Spahn  v.  People's  Ky.  Co.,  83  A.  '7  McKee  v.  Cincinnati,  F.  &  S.  E. 

27,  3  Boyce,  302.  '      R.  Co.,  171  S.  W.  425,  161  Ky.  711. 

'8  Illinois  Cent.  R.  Co,  v.    Evans, 
186  S.  W.  173, 170  Ky.  536. 
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by  the  exercise  of  ordinary  cafe  on   their  part  in  tirfie  to  have 
stopped  the  engine  and  avoided  injuring  deceased.'* 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  had  operated  a  car  as  conductor  over  the  point  of  the  acci- 
dent, and  knew,  or  by  the  exercise  of  ordinary  care  might  have 
known,  of  the  condition  of  the  track,  before  the  accident,  and  that 
he  continued  to  operate  a  car  knowing  the  condition  of  the  track, 
and  as  a  result  of  running  said  car  over  said  track  it  collided  with 
an  east-bouiid  car,  and  plaintiff  was  thereby  injured,  he  is  not 
entitled  to  recover,  unless  you  find  that  the  condition  of  the  track 
was  such  that  plaintiff  might  reasonably  have  supposed  he  could" 
safely  work  on  the  cars  operated  thereon,  in  which  event  his 
knowledge  of  the  condition  of  the  track,  or  opportunity  for  such 
knowledge,  would  not  preclude  recovery."* 

§  3781(7).    Texas 

The  jury  are  instructed  that  if,  from  the  evidence,^  you  believe 
that  piribr  to  the  time  when  the  collision  complained  of  occurred 
plaintiff  had  time,  by  the  exercise  of  ordinary  care  and  diligence, 
by  the  use  of  his  senses  of  sight  and  hearing,  to  discover  the  ap- 
proach of  the  passenger  train  towards  the  push  car,  but  failed  to 
look  and  listen,  or  either,  and  such  failure  on  his  part  was  negli- 
gence, then  you  will  return  a  verdict  for  defendant.*" 

You  are  charged  that  the  defendant  company  is  not  an  insurer  of 
the  safety  of  its  employes,  but  is  only  bound  to  use  ordinary  care 
to  protect  them  from  injury;  and  you  are  further  instructed  that 
it  was  the  duty  of  plaintiff,  while  working,  in  the  yards  of  defend- 
ant company,  to  use  ordinary  care  to  avoid  injury  to  himself  while 
the  cars  of  defendant  were  being  operated  upon  its  tracks  in  said 
yard ;  and  if  you  find  from  the  testimony  that  plaintiff  failed  to  use 
such  care,  and  that  such  failure,  if  any,  was  negligence,  and  that 
such  negligence,  if  any,  proximately  contributed  to  plaintiff's  in- 
jury, if  any,  then  plaintiff  cannot  recover,  although  you  may  be- 
lieve defendant's,  agents  and  employes  operating  said  car  were  also 
guilty  of  negligence  in  causing  plaintiff's  injury,  if  any.*^ 

§  3782.     Same — Care  required  in  making  couplings 
§  3782(1).     United  States 

The  jury  are  instructed  that  it  was  the  decedent's  duty  to  have 
made  that  coupling  in  the  way  least  hazardous.  If  he  was  aware 
that  the  tracks  at  that  point  were  covered  with  ice  and  snow,  and 

's, Walker  v.  Wabash  R.  Co.,  183  S.  Tisdale,  81  S.  W.  347,    36  Tex    Civ 

W.  636,  193  Mo.  App.  249.  App.  174. 

7»  Houts  V.  St.  Louis  Transit  Co.,  '    si  Galveston,  H.  &  S.  A.  Ry   Co   v 

84  S.  W.  161,  108  Mo.  App.  686.  Pendleton,  70  S.  W.  996,  30  Tex.  Civ" 

80  International  &  G.  N.  R.  Co,  v.  App.  431, 
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knew  it  was  more  dangerous  to  couple  moving  cars  under  such  cir- 
cumstances, he  not  only  had  the  power  and  authority  to  move  the 
train  slower,  but  could  have  come  to  a  full  stop,  and  it  was  his  ab- 
solute duty  to  do  so  in  order  to  protect  his  own  life,  atid  thereby 
protect  the  defendants'  company  from  loss.  If  you  find  he  under- 
took to  make  that  coupling  while  the  cars  were  moving,  and  that 
so  undertaking  to  make  it,  under  the  circumstances  then  existing, 
made  the  coupling  more  hazardous  than  ordinary,  and  that  he 
could  have  controlled  the  movement  of  the  train,  and  made  the 
coupling  at  a  point  and  in  a  manner  that  would  have  been  absolute- 
ly safe,  and  if  you  further  find  that  he  knew  of  these  dangerous 
places  as  to  the  planks  on  the  highway  and  the  ditch  across  the 
track,  then  the  court  says  to  you  he  was  guilty  of  contributory  neg- 
ligence, and  cannot  recover.  Even  though  the  defendant  company 
was  guilty  of  negligence,  yet,  if  the  injury  would  not  have  hap- 
pened but  for  the  decedent's  own  negligence,  his  representatives 
cannot  recover  in  this  action.  It  will  be  your  duty  to  consider  that 
this  accident  happened  in  broad  daylight,  on  what  is  called  a  bright 
winter  day,  and  at  a  place  familiar  to  the  decedent.  The  conductor 
of  such  a  train  has  absolute  control,  not  only  of  the  movement  of 
the  train  after  it  is  made  up,  but  he  has  control  of.  the  making  up 
of  the  train  in  the  yards;  and  under  the  conditions  disclosed  by 
this  case  the  whole  proceeding  from  beginning  to  end  was  abso- 
lutely under  the  control  of  decedent ;  and  if  you  find  he  performed 
his  duty  there  under  such  circumstances  and  in  such  a  manner  as 
made  the  injury  probable,  when  by  his  own  acts  he  might  have 
made  it  almost  impossible,  the  company  has  a  right  to  plead  such 
acts  and  such  want  of  care  on  his  part  as  contributory  negligence, 
and  the  court  charges  you  that  it  is  contributory  negligence^that 
it  is  a  defense  which  the  defendants  are  entitled  to  make,  and  the 
court  enforce.*^ 

§  3782(2).    Alabama 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  could  have  made  the  coupling  by  using  the 
drawhead  on  the  car  attached  to  the  engine,  instead  of  the  one  on 
the  stationary  car,  and  could  have  by  doing  so  made  the  coupling 
without  going  in  between  the  moving  cars,  it  was  his  duty  to  do 
so;  and  if  he  failed  to  do  so  he  was  guilty  of  contributory  negli- 
gence in  going  between  the  moving  cars.** 

83  Herrick    v.    Quigley    (C.    C.   A.  sa  Hugglns  v.  Southern  Ry.  Co.,  11 

Ohio)   101    F.  187,  41  0.  0.  A.  294.       So.  856,  148  Ala.  153, 
This  instruction  was  as  favorable  to 
defendant  as  it  could  ask. 
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§  3782(3).     Missouri 

The  jury  are  instructed  that,  if  you  believe  and  find  from  the  evi- 
dence that  got  between  the  engine  and  the  car  to  be  un- 
coupled while  the  same  was  in  motion,  or  was  riding  upon  the  step 
or  pilot  of  the  engine  for  the  purpose  of  uncoupling  the  car,  and 

further  find  that  said could,  by  the  exercise  of  reasonable 

strength  apd  skill,  and  while  upon  the  ground,  have  uncoupled  the 
car  from  the  engine  by  using  the  automatic  coupler,  and  that  If  he 
so  used  the  automatic  coupler  he  would  have  avoided  the  injury, 
then  you  should  find  the  issues  for  the  defendant;    unless  you 

further  find  from  the  evidence  that  said in  getting  between 

the  engine  and  car  to  be  uncoupled  while  the  same  were  in  motion, 
or  in  riding  upon  the  step  or  pilot  of  the  engine  to  uncouple  the 
car,  if  he  did  get  upon  or  between  the  same  while  they  were  in 
motion,  was  performing  said  work  in  the  usual  and  customary 
manner  and  that  his  superior  officers  knew  of  and  acquiesced  in 
,  ,   such  custom  and  practice.** 

The  jury  are  instructed  that  if,  from  the  evidence,  you  believe 
plaintiff,  or  a  reasonably  careful  and  prudent  person  circumstanced 
as  plaintiff  was,  could  have  discovered  the  defective  condition  of 
the  car  coupling  of  the  car  by  which  he  was  hurt,  by  exercising 
prudence  and  care  in  discharging  the  duty  imposed  by  his  employ- 
ment, then  you  will  fiiid  the  issues  for  the  defendant,  whether 
plaintiff  knew  of  the  condition  of  the  car  or  not.** 

§  3783.     Same — Kicking  cars 

The  jury  are  instructed  that  shifting  cars  by  means  of  the  kick- 
ing-back  process  is  not  necessarily  at  all  times  an  act  of  negligence 
per  se,  even  though  there  may  be  a  safer  method  of  shifting  them.** 

§  3784,     Duty  of  trainmen  in  railroad  yards 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plaintiff 
while  using  the  track  within  the  yard  limits  to  know  what  trains 
were  expected  and  to  use  all  possible  precautions  to  protect  his 
engine  and  cars.  The  court  further  instructs  the  jury  that,  if  they 
believe  from  the  evidence  that  the  plaintiff  inquired  of  the  train 
dispatcher  on  the  morning  before  the  injury,  if  any,  as  to  what 

trains  were  expected  from  the  direction  of on  the  south,  the 

plaintiff  had  a  right  to  rely  upon  the  information,  if  any,  given  to 
him  by  the  train  dispatcher,  in  the  absence  of  any  knowledge  or  in- 
formation on  his  part  to  the  contrary,  and  such  inquiry  and  infor- 
mation, if  any,  obtained  from  the  train  dispatcher,  was,  in  the  ab- 

8*  Hegberg  v.  St.  Loulg  &  S.  F.  R.  so  Florida   Cent.   &   P.   R.    Co.   v. 

Co.,  147  S.  W.  192,  164  Mo.  App.  514.  Mooney,  33  Sa  1010,  45  Fla.  286,  110 

8  0  Rodney  v.    St.  Louis  S.  W.  Ry.  Am.  St.  Rep.  73. 
Co.,  28  S,  W.  887,  127  Mo.  676. 


*113  MASTER  AND  SERVANT  §  3785(1)' 

sence  of  any  knowledge  or  information  of  his  own  to  the  contrary, 
a  discharge  of  his  duty  to  know  what  trains  were  expected  from 
the  direction  of  or  the  south;  and  the  court  further  in- 
structs the  jury  that  the  rule  or  duty  to  use  all  possible  precautions 
to  protect  his  engine  and  cars  mean  all  precaution  which  the  jury 
may  believe*M)m  the  evidence  were  usual  and  customary  under  the 
circumstances  on  the  part  of  (and  which  the  jury  may  believe  from 
the  evidence  might  reasonably  be  expected  to  be  used  by)  persons 
of  ordinary  prudence  engaged  in  the  same  or  like  business  and 
under  the  same  or  like  circumstances  and  exercising  the  highest 
degree  of  care,  and  the  highest  degree  of  care  means  the  utmost 
skill  exercised  by  prudent  and  skillful  persons  in  the  management 
and  operation  of  engines  and  cars.*'' 

§  3785.     Care  required  from  linemen  of  telegraph  or  telephone 

company 
§  3785(1).    Texas 

The  jury  are  instructed  that  if  the  jury  find  and  beUeve  from  the 
evidence  that  the  plaintiff,  either  in  going  upon  said  awning  or  in 
falling  ofif  the  same  at  the  time  he  did,  if  you  believe  he  did  fall 
from  the  same,  or  in  the  manner  in  which  he  used  said  rope,  while 
upon  said  awning,  or  in  anything  he  did,  or  omitted  to  do,  failed  ta 
use  that  degree  of  care  which  an  ordinarily  careful  and  prudent 
person  would  have  exercised  under  the  circumstances  of  the  sit- 
uation, and  you  further  find  from  the  evidence  that  the  failure  tO' 
use  such  care  caused  or  contributed  to  cause  the  plaintiff  to  fall 
from  said  awning,  and  thereby  he  became  injured,  if  you  believe  he 
was  injured,  then  if  you  so  find  and  believe,  the  plaintiff  cannot 
recover,  and  you  will  find  for  the  defendants,  notwithstanding  you 
may  also  find  that  both  of  the  defendants  were  also  guilty  of  negli- 
gence which  directly  and  proximately  contributed  to  cause  the  in- 
juries to  the  plaintiff,  if  aiiy.  In  such  case,  the  plaintiff  would  be 
guilty  of  contributory' negligence,  such  as  will  under  the  law  de- 
feat a  recovery  by  him.** 

The  jury  are  instructed,  that  if  you  believe  from  the  evidence  in 
this  case  that  on  the  day  of  and  prior  to  his  injury;  if  he  was  in- 
jured, plaintiff  was  furnished  by  his  employer  with  a  dry  rope  with 
which  to  do  the  work  he  was  to  perform,  and  that  said  rope  while 
dry  was  a  reasonably  safe  appliance  with  which  to  perform  the 
work  he  was  prosecuting,  but  that  through  the  plaintiff's  conduct 
he  caused  or  permitted  said  rope  to  become  wet  while  he  was  using 
it,  and  thereby  it  became  a  conductor  of  electricity,  and  that  by  reason 

8  7  Louisville  ■&  N.  R.  Co.  v.  Mitcb-  sa  Southwestern  Telegraph  &  Tele- 

ell,  191  S.  W.  465,  173  Ky.  622.  phone  Co.  v.  Sanders  (Ciy.  App.)  13& 

S.  W.  1181. 
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of  such,  condition  the  rope  became  an  unsafe  and  dangerous  appli- 
ance for  plaintiff  to  use  in  doing  his  work,  or  that  the  plaintiff 
caused  or  permitted  the  rope  he  was  using  to  come  in  contact  with 
the  electric  light  wires  in  question  in  this  case,  and  that  .at  the  time 
he  did  so,  if  he  did  so,  that  he  had  knowledge  of  the  J||inger  of  the 
rope's  coming  in  contact  with  the  said  wires,  or  hjjd  previously 
been  warned  by  his  foreman  to  keep  the  rope  he  was  handlirlg  clear 
of  contact  with  the  electric  wires  in  question,  and  that  in  causing  or 
permitting  the  rope  to  become  wet,  if  he  did  so,  or  in  causing  or  per- 
mitting it  to  come  in  contact  with  the  electric  light  wires  "in  questio.n, 
if  he  did  so,  he  failed  to  use  ordinary  care  for  his  own  safety;  and 
was  thereby  guilty  of  negligence  which  caused  or  contributed  to  his 
injuries,  if  any,  then,  in  the  event  you  find  plaintiff  was  negligent  in 
either  of  the  respects  mentioned,  he  would  be  precluded  from  recover- 
ing damages,  and  your  verdict  will  be  fOr  both  defendants.  By  the 
term  "proximate  cause,"  as  used  in  this  charge,  is  meant  a  direct  cause, 
without  which  the  injuries  would  not  have  occurred.** 

§  3785(2)     Virginia 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  the,  pole  in  question  was  marked  so  as  to  show  that 
it  was  condemned,  as  shown  by  the  evidence,  and  the  plaintiff  did 
see,  or  by  the  exercise  of  ordinary  care  could  have  seen,  that  it  was 
so  marked,  that,  of  itself,  would  not  necessarily  make  him  guilty 
of  contributory  negligence  in  climbing  said  pole;  but  if,  under  all 
the  circumstances  surrounding  the  case  at  the  time,  including  the 
practice  of  the  company  in  removing  poles  that  were  so  marked, 
and  of  using  them  until  they  were  so  removed,  the  plaintiff,  as  a 
man  of  ordinary  care  and  prudence,  might  have  foreseen  that  it 
was  dangerous  to  climb  said  pole  to  perform  the  duties  required 
of  him,  then  he  was  guilty  of  contributory  negligence,  and  in  that 
case  he  would  not  be  entitled  to  recover.*" 

§  3786.     Duty  of  employees  in  mines 
§  3786(1).    Alabama 

The  court  charges  the  jury  that,  if  you  are  reasonably  satisfied 

from  the  testimony  that  it  was  the  duty  of ,  after  the  shot 

liad  been  made  and  the  post  blown  down,  before  going  under  the 
roof  where  such  post  had  been  standing,  and  in  close  proximity  to 
where  such  shots  had  been  made,  to  sound  such  roof,  and  to  ascer- 
tain if  there  were  any  loose  rock,  or  see  that  it  was  done,  and  to 
pull  down  such  loose  rock  as  was  found  by  such  sounding,  and  you 
are  further  satisfied  by  reason  of  such  testimony  that  he  failed  to 

89  Southwestern  Telegraph  &  Tele-  »o  Southern  Bell  Telephone  &  Tele- 

phone Co.  V.  Sanders  (Civ.  App.)  138  graph  Co.  v.  Clements,  34  S.  E.  951. 
S.  W.  1181.  98  Va.  1. 
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perform  such  duty,  and  went  under  said  roof  after  the  prop  had 
been  blown  out  without  first  sounding  said  roof,  or  seeing  that  it 
was  sounded,  to  ascertain  whether  there  was  any  loose  rock,  and  with- 
out pulling  said  loose  rock  down,  and  his  failure  to  perform  such  duty 
was  the  proximate  cause  of  his  injury,  then  I  charge  you  that  you 
cannot  find  for  plaintiff.®^ 

The  court  charges  the  jury  that,  if  you  are  reasonably  satisfied 
from  the  evidence  that —  had  such  knowledge  of  existing  con- 
ditions at  the  time  he  attempted  to  work  under  the  roof  where  the 
prop  had  been  blown  out  as  would  have  suggested  to  an  ordinarily 
prudent  man  the  probability  and  dahger  of  the  roof  falling,  and 
.with  such  knowledge  he  went  to  work  thereunder,  then  I  charge 
you  he  would  be  guilty  of  contributory  negligence,  and  you  cannot 
find  a  verdict  for  defendant.** 

The  court  charges  the  jury  that  if  you  are  reasonably  satisfied 
from  the  evidence  that  it  was  the  duty  of  plaintiff's  intestate,  after 
a  shot  had  been  fired  in  the  heading  wherein  he  was  working,  to 
quarry  down  or  assist  in  quarrying  down  the  loose  rock  before 
attempting  to  go  back  to  work  in  said  place,  and  you  further  be- 
lieve that  plaintiff's  intestate  negligently  failed  to  quarry  down 
such  rock,  or  assist  in  quarrying  it  down,  and  as  a  proximate  con- 
'sequence  of  such  negligence  was  killed,  your  verdict  cannot  be  for 
the  plaintiflf.*^ 

§  3786(2).     Oklahoma 

Gentlemen  of  the  jury,  while  the  law  imposes  upon  the  coal  com- 
pany the  duty  of  furnishing  its  miners  with  props  of  proper  length 
to  support  the  roof  of  the  working  places,  that  duty  does  not  re- 
lieve or  absolve  the  miner  himself  of  exercising  due  care  for  his 
own  safety ;  and  if  you  believe  from  the  evidence  that  the  plaintiff 
knew  of  the  dangerous  condition  of  the  roof  of  his  working  place, 
or  by  the  exercise  of  reasonable  care  could  have  ascertained  that  it 
was  in  a  dangerous  condition  and  continued  to  work  in  said  room, 
or  if  you  believe  that  the  defendant  company  had  furnished  him 
with  sufficient  props,  prior  to  the  accident,  to  prop  up  his  room, 
and  that  he  had  failed  and  neglected  to  use  the  same,  and  if  by 
using  the  same  he  could  have,  in  all  reasonable  probability,  pre- 
vented the  accident,  then  he  was  guilty  of  contributory  neghgence, 
and  in  the  event  of  such  findings  your  verdict  should  be  for  the  de- 
fendant.** 

You  are  instructed  that,  where  a  miner  furnishes  his  own  work- 

»i  Porter  v.  Tennessee  Coal,  Iron  &  «3  Porter  v.  Tennessee  Coal,  Iron  & 
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ing  room,  it  is  primarily  his  duty  to  render  the  same  safe.  It  is  the 
coal  company's  duty  to  furnish,  upon  request  of  the  miner,  suffi- 
cient props  at  the  face  of  the  miner's  working  place.  After  it  has 
■done  this  duty  it  then  becomes  the  duty  of  the  miner  to  prop  the 
roof  of  his  room  as  the  work  progresses.  If  you  believe  that  the 
plaintiff  was  in  his  own  working  room  and  was  excavating  the  coal 
therefrom  at  the  time  of  the  accident,  it  was  his  duty,  and  not  that 
■of  the  defendar(t  coal  company,  to  prop'  up  said  room  after  suffi- 
cient props  of  proper  length  had  been  furnished  to  him  by  the 
coal  company  at  the  face  of  his  working  place,  and  if  the  plaintiff 
was  furnished  with  sufficient  props  and  failed  to  use  them,  and  has 
•sustained  an  injury  because  said  roof  was  not  propped  up,  his  in- 
jury is  due  to  his  own  fault,  and  he  cannot  recover.*^ 

^  3787.     Duty  of  employee  as  to  adjusting  guard  furnished  for 
dangerous  machinery 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
"the  guide  or  fence  on  such  machine  could  be  adjusted  by  the  opera- 
tor thereof  and  that  it  was  part  of  the  plaintiff's  duty  to  adjust 
said  guide  or  fence  so  as  to  leave  no  more  than  a  certain  portion  of 
said  knives  exposed  or  such  portion  as  was  necessary  to  cut  the 
material  being  used,  in  determining  the  plaintiff's  conduct  in  this, 
regard  you  have  a  right  to  take  into  consideration  the  way  in 
-which  such  machine  was  usually  or  ordinarily  operated,  the  de- 
vice which  was  furnished,  and  any  other  fact  and  circumstance 
bearing  upon  that  branch  of  the  case,  including  the  manner  in 
-which  he  operated  the  machine  at  the  time  in  question.*" 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
if  the  guard  furnished  by  the  defendant  required  adjustment,  or,  in 
other  words,  if  the  guard  furnished  was  of  such  a  character  and  the 
practicable  use  of  the  machine  would  necessitate  that  from  time  to 
time  it  be  moved  by, the  operator  up  against  the  board  to  be  planed, 
and  the  defendant  through  its  agents  had  theretofore  instructed  the 
plaintiff  to  so  adjust  it,  or  if  a  reasonably  prudent  man  operating 
said  machine  would  have  so  adjusted  it  and  such  adjustment  would 
have  prevented  the  injury  which  plaintiff  suffered,  and  plaintiff 
was  injured  by  reason  of  his  failure  to  so  adjust  it  by  moving  it 
up  against  the  board,  thereby  leaving  a  portion  of  the  knives  ex- 
posed after  having  been  instructed  by  the  defendant  to  so  readjust 
and  cover  such  exposed  portion  of  the  knives,  or  if  a  reasonably 
prudent  man  would  have  so  adjusted  it  and  thereby  have  been  pro- 
tected, and  under  these  circumstances  the  plaintiff  was  injured  by 

8  5  Whitehead   Coal  Mining  06.  v.  "Amen  v.  Standard-  Steel  Car  Co. 
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his  failure  to  so  adjust  said  guard  by  moving  it  up  against  the 
board  to  be  planed,  he  is  guilty  of  contributory  qegligence,  and 
inconvenience  suflfered  by  the  plaintiff  in  reasonably  adjusting  it 
would  not  relieve  him.  Furthermore,  if  you  find  from  the  evidence 
that  said  guard  could  not  be  readjusted  without  leaving  small  por- 
tions of  the  knives  exposed,  but  that  the  injury  to  the  plaintiff,  of 
which  he  complains,  did  not  occur  by  reason  of  the  failure  of  said 
guard  to  cover  all  portions  of  the  knives,  but  that  on  the  contrary 
such  injury  occurred  by  reason  of  the  failure  of  the  plaintiff  to 
readjust  said  guard  as  a  reasonably  prudent  man,  under  the  cir- 
cumstances, would  have  done,  such  failure  of  the  guard  to  cover  all  of 
the  exposed  portions  of  the  knives  would  not  be  the  proximate  cause  of 
plaintiff's  injury,  and  the  failure  of  said  guard  to  so  cover  all  of  such 
exposed  portions  of  the  knives  could  not  be  the  basis  of  any.  lia- 
bility on  the  part  of  the  defendant  in  this  action,  unless  it  is  a  rea- 
sonable conclusion  from  the  evidence  that  change  of  the  location  of 
said  guard  would  bare  other  portions  of  said  knives.,  and  thereby 
render  them  dangerous  in  the  operation  which  plaintiff  was  then 
engaged  in.*'' 

You  are  instructed  that,  on ,  the  other  hand,  if  the  guard  fur- 
nished by  the  defendant  was  not  a  proper  guard,  and  said  guard 
could  not  have  been  adjusted  by  a  reasonably  prudent  man  exer- 
cising ordinary  care  and  working  under  conditions  such  as  plaintiff 
worked  so  as  to  have  prevented  the  injury  which  plaintiff  suffered, 
and  the  injury  was  caused,  not  by  reason  of  plaintiff's  failure  to 
adjust  said  guard  or  move  it  from  place  to  place  upon  the  table  of 
the  planer,  but  by  reason  solely  of  defendant's  failure  to  furnish 
a  proper  guard  thereon,  he  would  not  be  guilty  of  contributory 
negligence  by  reason  of  his  failure  to  adjust  the  same  by  moving 
it  back  and  forth  upon  the  table.'* 

§  3788.     Care  required  from  children  . 
I  3788(1).    United  States 

The  jury  -rt  instructed  that,  in  determining  this  question  of 
contributory  negligence  you  are  not  controlled  by  the  same  rules 
you  would  be  in  the  case  of  an  adult  who  understands  and  appre- 
ciates the  dangers  of  the  situation,  or  the  dangers  of  doing  what 
he  does  do..  An  infant,  in  order  to. avoid  the  implication  of  negli- 
gence, is  bound  to  exercise  only  that  degree  of  care  which  can  rea- 
sonably be  expected  from  one  of  his  years ;  one  of  his  yfears  in  the 
first  instance,  and  then  comes  in  experience  and  knowledge  gained 
in  the  work.    Hence  you,  gentlemen  of  the  jury,  must  consider  his 

9T  Amen  v.  Standard  Steel  Oar  Co.  osAmen.  v.  Standard  Steel  Car  Co. 
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age,  his  capacity,  his  intelligence,  his  experience,  if  any,  in  the 
business  in  which  he  was  engaged;  also  what  information  he  had 
received  and  gained,  and  what  instructions  he  had  received  on  the 
subject,  if  any.  Of  course,  if  he  had  been  previously  instructed 
as  to  such  dangers  before  he  went  there,  or  he  knew  them  from 
experience,  then  no  instructions  there  were  necessary.  If  he  had 
not,  and  there  were  such  dangers,  it  was  the  duty  of  the  defendant, 
as  I  have  said  before,  to  fully  instruct  him,  and  it  was  negligence 
not  so  to  do.  If  he  knew  the  dangers' from  experience,  then  in- 
structions would  not  be  necessary,  a!nd  a  finding  of  negligence  can- 
not be  predicated  or  based  on  a  failure  to  give  them.^® 

§  3788(2).     Michigan 

I  will  discuss  the  first  proposition  which  the  plaintiff  must  main- 
tain in  order  to  recover,  and  in  case  he  does  not  he  must  fail,  irre- 
spective of  any  other  question  in  the  case.  Was  the  plaintiff  him- 
self— this  boy — guilty  of  any  negligence  or  lack  of,  care  which  he 
ought  to  have  observed  for  his  own  protection,  which  said  lack  of 
care  helped  to  bring  about  this  injury  to  himself?  Now,  the  dili- 
gence or  care  in  this  case  must  be  such  as  children  of  his  age,  ex- 
perience, and  knowledge  should  exercise  for  his  own  protection. 
It  is  neither  more  nor  less  than  that.  What  might  be  carelessness 
on  the  part  of  a  grown  person  might  not  be  carelessness  on  the 
part  of  a  child.  It  depends  on  the  circumstances,  and  you  are  the 
judges  of  those  circumstances.  You  take  into  consideration  the 
age  of  this  boy  and  his  knowledge  of  the  machine,  its,  purpose,  its 
use,  and  its  operation,  and  what  it  would  do  to  him  if  he  got  in  the 
way  of  it  so  it  should  come  against  his  legs.^ 

You  are  instructed  that  plaintiff  should  exercise  the  care  that 
any  child  should  exercise  under  the  same  circumstances,  in  the 
same  place,  and  amid  the  same  conditions,  and  is  required  to  use 
his  diligence  in  proportion  to  his  knowledge  of  what  might  happen 
to  him  if  he  should  not  pay  attention  and  should  get  in  the  way. 
You  should  consider  what  he  had  seen  of  the  workings  of  this  ma- 
chine, if  anything,  either  on  this  or  on  any  other  occasion,  of  its 
operation,  what  it  was  doing,  what  it  might  do  if  it  got  against 
him  and  he  ran  into  the  knives,  what  he  knew,  or,  in  view  of  his 
age,  and  ability  to  see,  understand,  or'  comprehend,  what  he  should 
have  known  and  understood  as  to  what  it  might  do  to  him  if  he 
came  in  contact  with  the  cutting  parts.  He  should  have  acted  in 
reference  to  the  situation  as  he  understood  and  comprehended  it, 
and,  if  he  knew  that  getting  against  those  knives  would  result  in 

9»  Force  v.  Standard  Silk  Co.    (C.  i  White  v.  Cowing,  171  N.  W.  450, 
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injury  to  him,'  then  he  should  have  taken  such  care,  with  such 
knowledge,  as  one  of  his  age  and  experience  should  take  for  his 
own  protection.* 

You  are  instructed  that  you  are  to  consider  what  plaintiff  was 
doing,  the  way  he  was  doing  it,  why  he  was  doing  it,  where  he 
was,  where  the  machine  was  and  his  movements,  what  he  knew, 
as  to  the  dangerous  character  of  the  machine,  if  anything.  You 
are  also  to  consider  the  movements  of  defendant,  what  she  was 
doing  as  he,  the  boy,  perceived,  or  should  have  perceived,  and  de- 
termine whether  he  was  exercising  that  ordinary  care  that  a  boy 
of  his  age,  knowledge,  and  experience  would  exercise  under  the 
same  or  similar  circumstances  for  his  own  protection.* 

You  are  instructed  that,  if  plaintiff  knew  of  the  danger,  under- 
stood it,  and  paid  no  attention,  allowed  his  mind  to  be  wholly  di- 
verted, at  a  time  when  the  machine  was  nearing  him,  moving  in 
his  direction,  and  carelessly  ran  in  front  of  the  knives,  and  was 
cut  by  them,  and  in  so  doing  was  not  exercising  such  care  as  the 
ordinary  boy  of  his  age,  knowledge,  and  experience  and  percep- 
tion of  what  was  evident  or  apparent  would  exercise  under  the 
same  circumstances,  then  this  boy  was  himself  careless,  and  so 
helped  to  bring  about  the  injury  to  himself,  and  in  such  case  can- 
not recover,  no  matter  whether  defendant  was  also  careless  or  not.* 

You  are  instructed  that,  if  plaintiff  knew  and  understood  the 
danger  to  himself  from  coming  in  contact  with  the  machine  in  the 
way  he  did,  then  he  should  have  exercised  care  to  keep  away  from 
it.« 

You  are  instructed  that  the  plaintiff,  the  little  boy,  was  only 
bound  to  exercise  such  care  as  a  boy  of  his  years  and  knowledge 
would  ordinarily  exercise  under  like  circumstances.    It  is  for  you 

to  say  whether  a  boy  -< years  old  would  know  what  it  was  to  get 

in  front  of  those  knives  and  what  diligence  he  would  exercise  to 
keep  out  of  them.  You  are  to  consider  all  the  circumstances  at- 
tending the  accident,  the  boy  himself,  his  knowledge,  his  experi- 
ence, what  he  knew  or  should  have  known,  in  determining  whether 
he  was  careless  and  thereby  aided  in  bringing  about  the  injury. 
He  should  have  known  whatever  was  apparent  to  him  which  a 
boy  of  that  age  would  understand.® 
§  3788(3).    North  Carolina 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that  the  plaintiff  at  the  time  of  the  injury  was  a  boy years 

2  White  V.  Cowing,  171  N.  W.  450,  5  White  v.  Cowing,  171  N.  W.  450, 
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of  age;  that  he  only  had  the  intelligence  of  ordinary  boys  of  his 
age ;  that  he  had  never  seen  a  machine  like  the  one  he  was  helping 

to  operate  until o'clock  of  the  day  he  was  injured;  that  he 

did  not  have  the  capacity  to  understand  the  mechanism  of  the 
machine  or  its  dangerous  parts;  that  because  of  his  want  of  age 
and  expedience,  and  while  waiting  for  thp  man  operating,  he  threw 
his  arm  upon  the  machine  to  rest  himself,  and  that  the  defendant's 
agent  who  employed  him  had  failed  to  warn  him  against  danger — ^then 
it  will  be  tl.:  duty  of  the  jury  to  consider  these  matters  in  passing  upon 
the  question  as  to  -^vhether  the  plaintiff  was  guilty  of  such  negligence 
as  the  law  terms  "contributory  negligence,"  which  would  justify  the 
jury  in  finding  the  second  issue  "Yes."  ' 

§  3789.     Intoxication  of  injured  servant 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  testi- 
mony, that  at  the  time  of  the .  accident  plaintiff  was  in  a  state  of 
intoxication,  and  that  such  state  of  intoxication  placed  him  in  such 
a  condition  that  he  was  unable  and  failed  to  exercise  the  caution 
and  care  required  of  him  under  the  instruction  heretofore  given, 
and  that,  by  reason  of  such  condition,  he  was  injured,  then,  in  such 
event,  he  cannot  recover.* 

§  3790.     Effect  of  contributory  negligence 

§  3790(1).    Alabama 

Oharapter  of  negligence  of  servant  which  will  defeat  recovery  In  action 
,  against  master  not  complying  with  Workmen's  Compensation  Act,  see  post, 
§  5360. 

The  court  charges  the  jury  that  if  you  believe  from  the  evidence 

that  it  was  the  duty  of to  assist  in  pulling  down  the  loose 

rock  after  a  shot  had  been  made,  and  you  further  believe  that  he 
negligently  failed  to  perform  such  duty,  and  as  a  proximate  result 
thereof  received  his  injuries,  then  you  must  find  for  the  defendant, 
even  though  you  believe  from  the  evidence  that  it  was  also  the 
duty  of  the  defendant  to  set  the  props  and  see  that  the  roof  was 
fixed  when  defective.* 

I  charge  you,  gentlemen  of  the  jury,  that  even  if  ,  the 

engineer,  was  negligent  in  backing  up  the  engine  and  qars  at  an 
unusual  and  great  rate  of  speed,  yet,  if  you  find  that  the  plaintiff 
himself  was  guilty  of  contributory  negligence  in  going  between 
the  cars  while  they  were  in  motion,  plaintiff  cannot  recover  under 
the  fifth  count  of  the  complaint,^' 
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The  jury  are  instructed  that,  if  the  plaintiff  emptied  the  slate  on 
the  track  at  the  place  of  the  accident,  and  the  slate  so  emptied  prox- 
imately contributed  to  the  derailment  in  the  slightest  degree,  then 
I  charge  you  that  the  plaintiff  cannot  recover,  even  though  you 
may  also  believe  that  the  derailment  would  not  have  occurred  if 
the  track  had  been  in  perfect  position  and  if  the  car  had  been  run- 
ning at  a  slower  rate  of  speed." 

§  3790(2).    California 

The  court  instructs  the  jury  that,  if  a  person's  own  want  of  or- 
dinary care  is  the  jiroximate  cause  of  his  injury  or  death,  this  is 
contributory  negligence  on  his  part,  and  no  damages  can  be  re- 
covered from  another  person  for  such  injury  or  death,  even  though 
the  negligence  of  such  other  person  may  also  have  been  a  cause  of 
the  injury  or  death,  and  therefore  if  it  appears  from  the  evidence 

in  this  case  that  deceased,  ,  in  walking  along  said  flume, 

negligently  and  carelessly  (from  lack  of  ordinary  care)  made  a 
misstep  and  fell,  which  fall  resulted  in  his  death,  and  that  the 
proximate  cause  of  his  death  was  due  to  want  of  ordinary  care  on 
his  part,  then  plaintiff  cannot  recover  in  this  action  and  your  ver- 
dict must  be  for  the  defendant.^* 

I  3790(3).     Iowa 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence, 
introduced  upon  the  trial  under  these  instructions  that  the  plain-: 
tiff  exercised  ordinary  care,  taking  into  consideration  all  the  facts 
and  circumstances  connected  with  the  injury  as  shown  by  the  evi- 
dence, if  you  find,  that  he  sustained  any  injury,  then  he  was  not  at 
fault  or  negligent.  If,  however,  he  did  not  exercise  such  care,  and 
was  negligent  in  any  way,  no  matter  how  slight,  and  if,  by  reason 
thereof,  any  injury  resulted  to  him,  or  if  such  negligence  contrib-^ 
uted  in  some  degree  to  his  injuries,  then  he  was  guilty  of  contribu- 
tory negligence,  and  he  cannot  recover  in  this  action.^* 

§  3790(4).    Kentuoiiy 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  in  the  matter  of  losing  his  life  the  decedent  was  himself  guilty 
of  negligence,  which  so  contributed  to  his  death  that,  but  for  his 
own  negligence,  he  would  not  have  been  killed,  then  the  law  is  for 
the  defendant,  and  the  jury  should  so  find." 

11  Eedus  V.  Milner  Coal  &  K.  Co.,  with  the  doctrine  of  comparative  n'eg- 
41  So.  634,  148  Ala.  665.  ligence. 

12  Brown  v.  Lemon  Cove  Ditch  Co.,  i3  Bird  v.  Hart-Parr  Co.,  146  N.  W. 
171  P.  705,  36  Cal.  App.  94.    This  in-  74,  165  Iowa,  542. 
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§  3790(5).     Michigan 

You  are  instructed  that,  although  you  may  believe  the  defend- 
ant was  negligent,  and  that  her  negligence  contributed  to  the  in- 
jury of  plaintiff — that  is,  helped  to  bring  about  that  injury — never- 
theless the  plaintiff  cannot  recover  unless  he  was  free  from  neg- 
ligence contributing  to  his  injury.^^ 

The  court  instructs  the  jury  that,  on  the  .question  of  contributory 
negligence,  if  you  find  that  the  injury  plaintiff  received  was  caused 
as  a  result  of  the  negligence  of  the  defendant  in  hiring  him  when 
under  the  age  of years,  and  setting  him  at  work  at  a  hazard- 
ous employment,  as  I  have  defined  it  to  you,  still  you  cannot  re- 
turn a  verdict  in  his  favor  if  you  find  that  he  was  guilty  of  any 
negligence  which  contributed  to  his  injury.  In  other  words,  if  he 
has  failed  to  establish  that  he  did  nothing  to  contribute  to  the  in- 
jury, then  he  cannot  recover." 

§  3790(6).    Missouri 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that  plaintiff  himself  was  careless  or  negligent  at  the  time  or  place 
of  the  accident,  and  that  such  negligence  directly  contributed  to 
the  injury  which  he  sustained,  then  plaintiff  cannot  recover  dam- 
ages in  this  case,  and  the  verdict  should  be  for  the  defendant.^' 

Tl^e  jury  are  instructed  that  if,  from  the  evidence,  you  believe 
that  plaintiff  could  have  avoided  the  accident  or  injury  to  himself 
by  prudence,  caution,  or  care,  your  verdict  should  be  for  the  de- 
fendant.^* 

i  3790(7).     North  Carolina 

The  jury  are  instructed  that,  if  you  find  the  derailment  was 
caused  by  the  bad  condition  of  the  track,  but  you  also  find  that  the 
plaintiff's  death  was  caused  by  his  act  in  attempting  to  get  off  the 
car  while  it  was  passing  between  the  buildings,  and  that  his  con- 
duct in  this  respect  was  negligent— that  is,  that  he  did  not  exercise 
the  care  that  a  man  of  ordinary  prudence  would  have  exercised 
under  similar  circumstances — then  such  conduct  on  his  part  would 
be  the  proximate  cause  of  his  death,  and  you  should  answer  the 
second  issue,  "Yes."  ^^ 

§  3790(8).    Oklahoma 

Now,  bearing  in  mind  the  above  and  foregoing  definitions  and 
instructions,  if  you  find  from  the  evidence  that  plaintiff's  injuries 
were  brought  about  by  reason  of  his  own  negligence,  or  that  his 

15  White  V.  Cowing,  171  N.  W.  450,-  is  Rodney  v.  St.  Louis  S.  W.  Ry. 

205  Mich.  318.  Co.,  28  S.  W.  887,  127  Mo.  676. 

10  Radic  v.  Thomas  Jackson  &  Co.,  i^  Dortch  v.  Atlantic  Coast  Line  R. 

146  N.  W.  136,  178  Mich.  618.  Co.,  62  S.  E.  616,  l48  N.  O.  575. 

"Kaminski  v.  Tudor  Iron  Works, 
67  S.  W.  221,  167  Mo.  462. 
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negligence  in  any  degree  contributed  to  the  injury  complained  of, 
you  must  find  for  the  defendant  and  your  verdict  must  be  for  the 
defendant.*" 

§  3790(9).     South  Carolina 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
defendant  was  negligent,  and  that  plaintiff"  was  also  negligent,  and 
that  the  negligence  of  plaintiff  contributed  as  a  proximate  cause 
to  his  injury,  then  plaintiff  cannot  recover  for  such  injury.*^ 
§  379©(I0).    Texas 

You  are  fur-ther  instructed  that  even  though  you  may  believe 
that  the  defendant's  servants  or  employes  were  guilty  of  negli- 
gence, still  if  you  should  further  believe  from  the  evidence  that 
the  plaintiff  carelessly  and  negligently  placed  hiinself  in  such  po- 
sition as  that  he  would  probably  be  injured,  and  that  he  was 
guilty  of  negligence  in  so  doing,  as  the  term  of  negligence  is  here- 
inbefore defined  to  you  in  the  first  paragraph  of  this  charge,  and 
that  his  said  negligence,  if  any,  was  the  proximate  cause  or  con- 
tributed to  his  injury,  you  will  find  for  the  defendant.^^ 

The  jury  are  instructed  that  it  is  also  the  duty  of  the  servant  to 
exercise  ordinary  care  for  his  own  safety  while  he  is  engaged  in 
the  performance  of  the  duties  of  his  employment;  and  if  he  fails 
to  do  this,  and  thereby  helps  to  cause  his  own  injury,  he  cannot 
recover  any  damages  of  the  master,  no  matter  how  badly  he  may 
have  been  injured,  nor  no  matter  how  much  the  master  may  have 
been  to  blame ;  for  in  such  a  case  the  law  does  not  permit  any  in- 
quiry to  be  made  as  to  who  is  the  more  to  blame,  the  master  or 
the  servant,  but  simply  denies  any  recovery  to  the  servant.** 

§  379»(ll).    West  Virginia 

The  court  instructs  the  jury  that  if  they  should  find  that  the 
evidence  in  this  case  discloses  that  the  injury  resulting  in  the  death 
of  C.  was  caused  by  the  mutual  fault  of  both  parties,  such  fault  be- 
ing the  p5pximate  cause  of  the  accident,  aud  that  it  would  not 
have  happened  except  for  the  failure  of  C.  to  properly  observe  the 
company's  rules,  concurring  with  the  fault  of  the  defendant  in 
allowing  the  boom  of  the  derrick  to  swing  around  over  the  tracks, 
there  can  be  no  recovery  in  this  action,  unless  said  injury  could 
have  been  avoided  after  the  defendant  had  notice  of  the  negligence 
of  the  plaintiff,  or  was  wanton  or  malicious.**    • 

'20  Dickinson  v.  Whi taker,  182   P.  23  Sherman   Oil   &   Cotton   Co.    v. 

901,  75  Okl.  243.  .Stewart,  42  S.  W.  241,  17  Tex.  Civ. 

21  Charping  v.  Toxaway  Mills,  50  App.  59. 

S   E  186,  70  S.  C.  470.  24  McCreery  v.  Ohio  Biver  R.  Co., 

'  22  St.  Louis  Southwestern  Ry.  Co.  38  S.  B.  534,  49  W.  Va.  301. 
of  Texas  y.  Norvell  (Cir.  App.)  115  S. 
W.  861. 
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§  3791.    Doctrine  of  last  clear  chance 
§  3791(1).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  plaintiff  to  exer- 
cise ordinary  care  for  his  own  safety.  If  you  believe  from  the  evi- 
dence that  in  doing  his  work  he  leaned  upon  the  track  of  the  crane, 
and  that  in  so  doing,  if  he  did  so,  he  failed  to  observe  that  degree 
of  care  just  mentioned,  and  that  by  reason  of  such  failure,  if  any 
there  was,  he  so  helped  to  cause  and  bring  about  the  injuries  of 
which  he  complains  as  that  but  for  such  failure,  if  there  was  any,, 
he  would  not  have  been  injured,  then  the  law  is  for  the  defend- 
ant and  you  should  so  find,  even  though  you  should  believe  from" 
the  evidence  that  the  defendant  failed  to  observe  some  one  or  more 

of  the  duties  mentioned  in  the instruction  as  incumbent  upon 

it.  But  in  this  connection  you  are  instructed  that  if  you  find  from' 
the  evidence  that,  although  plaintiff  was  guilty  of  contributory 
negligence,  but  for  which  he  would  not  have  been  injured,  yet  if 
the  ones  in  charge  of  the  crane  saw  the  peril  of  the  plaintiff  in 
time  to  have  stopped  the  crane,  or  to  have  given  him  warning,  sO' 
that  he  could  have  escaped  the  injury  to  him,  the  jury  should 
find  for  the  plaintiff.*® 

You  are  instructed  that  it  was  the  duty  of  decedent  to  keep  a 
lookout  for  defendant's  trains  in  the  yards  while  on  the  way  to  the 
point  he  was  directed  to  go,  and  to  use  ordinary  care  to  keep  out 
of  their  way,  and,  if  the  jury  believe  from  the  evidence  that  de- 
ceased failed  to  do  this,  and,  as  a  result  thereof,  he  was  injured,, 
he  was  guilty  of  negligence,  and  the  jury  should  find  for  the  de- 
fendant, unless  they  believe  from  the  evidence  that  the  defendant's 
employes  and  agents  in  charge  of  its  engine  saw,  or,  by  the  exer- 
cise of  ordinary  care,  could  have  seen,  decedent's  peril  in  time  tO' 
have  stopped  the  train  and  avoided  the  injury.^* 

i  3791(2).     Oklahoma 

You  are  instructed  that  it  was  the  duty  of ,  the  engineer 

on  the  passenger  train  No.  ,  to  use  such  precaution  as  an 

ordinarily  prudent  person  would  use  under  like  circumstances  to 
avoid  the  collision  with  the  freight  train  of  which  the  deceased  was 
engineer,  and  if  you  find  from  the  evidence  that  the  deceased, 

,  in  pulling  his  train  out  upon  the  main  track,  was  guilty  of 

negligence,  this  would  not  exempt  the  defendant  railway  company 
from  liability  for  his  death  in  the  event  the  evidence  shows  that 

the  engineer  on  train  No.  — '■ ,  after  discovering  the  position  of 

deceased's  train,  did  not  use  such  precaution  as  an  ordinarily 
prudent  person  would  use  under  like  circumstances  to  avoid  the 

soBradas  v.  Henry  Voght  Mach.  20  Louisville  &  N.  R.  Co.  v.  Taylor's 

Co.,  194  S.  W.  1044,  175  Ky.  803.         .     Adm'x,  166  S.  W.  199,  158  Ky.  633. 
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collision,  and  if  you  find  that  the  death  of  deceased  would  not 
have  happened  if  such  precaution  had  been  used,'  then  you  will  find 
for  the  plaintiffs  herein  and  against  the  defendant  railway  com- 
pany.*'' 

S  3791(3).    Utah 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant  in 
the  running  of  its  engine  to  keep  a  reasonably  careful  lookout  and 
watch  for  appearance  of  persons  upon  its  track,  and,  when  observ- 
ed and  seen,  to  warn  them  of  its  engine's  approach  by  sounding 
the  engine  whistle,  or  ringing  its  bell,  or  other  suitable  signal  of 
warning;  and  if,  after  dojng  so,  the  perpon  so  upon  its  track  fails 
to  heed  the  signal  and  remains  thereon,  then  it  would  become  the 
further  duty  of  the  def-endant  to  make  reasonable  efforts  to  stop 
its  engine,  providing  it  could  do  so  without  danger  to  the  persons 
upon  it  or  injury  to  its  engine,  and  thus  avoid  injury  to  the  per- 
son upon  its  track ;  and  if  the  defendant  should  fail  to  perform  this 
duty,  and  should  wantonly  and  carelessly  run  its  engine  upon  or 
into  such  person,  injuring  him,  it  would  be  guilty  of  negligence.^ 

The  jury  are  instructed  that,  even  if  they  find  froih  the  evidence 
that  the  plaintiff  was  guilty  of  negligence  which  contributed  to  the 
injuries  he  complains  of,  yet  he  would  be  entitled  to  recover 
a!gainst  the  defendant  if  the  jury  should  further  firid  that  the  de- 
fendant, after  discovering  the  plaintiff's  negligence,  failed  or  neg-- 
lected  to  use  reasonable  diligence  or  care  to  prevent  accident  or 
injury  to  the  plaintiff,  but  went  ahead  wantonly  oi*  irecklessly,  and 
injured  him.  It  is  the  law  that  the  party  who  last  has  a  clear  op- 
portunity of  avoiding  the  accident,  notwithstanding  the  negligence 
of  his  opponent,  is  considered  solely  responsible.^' 

§  3791(4).     Viroinia 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  accident  was  caused  as  set  forth  in  this  instruction 
by  the  manner  in  which  said  ladder  or  scaffold  was  being  moved, 
and  that  this  put  the  said  decedent  in  a  perilous  position  without 
any  negligence  on  his  part,  and  that  this  peril  was  seen,  or  could 
have  been  s,een,  by  said  foreman  by  the  use  of  ordinary  care  and 

2'  Missouri,  K.  &  T.  Ry.  Co.  v.  Len-  which  the  injured  party  has  placed 

ahan,  171  P.  455.  himself  by  his  own  negligence,  was, 

2  8  Ooates  V.  Union  Pac.  R.  Co.,  67  or  by  the  exercise  of  reasonable  care 

P.  670,  24  Utah,  304.  might  have  been,  discovered  by  the 

2  8Coates  V.  Union  Pac.  R.  Co.,  67  defendant  in  time  to  have  avoided  the 

P.  670,  24  Utah,  304.    In  this  ease  injury,  the  defendant  would  be  liable. 

Chief  Justice  Miner  holds  that  the  and   the    Chief   Justice   accordingly 

more  correct  rule  is  that,  if  the  negli-  holds  that  the  above  instruction  ts 

gehce  of  the  defendant   which  con-  too  favorable  to  defendant,  in  that  it 

tributed  directly  to  cause  plaintiff's  did  not  give  plaintiff  the  benefit  of 

injury,  occurred  after  the  danger,  in  such  hypothesis. 
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caution  on  his  part,  in  time  to  avoid  the  accident,  and  that  the 
said  foreman  failed  to  do  this,  then  the  defendant  is  Hable,  a,nd 
you  must  find  for  the  plaintiff,  even  though  you  may  believe  from 
the  evidence  the  deceased  was  guilty  of  contributory  negligence.** 

The  court  instructs  the  jury  that  it  was  the  duty,  of  the  plaintii^f 
to  exercise  ordinary  care  to  look  out  for  his, own  safety,  and,  if 
there  was  a  safe  position  in  which  he  could  have  stood  while  draw- 
ing the  bucket  of  water  from  the  tender,  even  though  the  engine 
should  be  moved,  it  was  his  duty  to  have  taken  such  a  position, 
and,  if  he  saw  fit  to  take  \a  position  which  rendered  it  unsafe  to  him 
for  the  engine  to  be  moved,  it  was  his  duty  to  have  warned  the 
engineer  of  his  unsafe  position,  unless  the  engineer  knew  of  his  po- 
sition, and,  if  he  failed  to  do  so,  and  the  engineer  backed  his  en- 
gine, causing  *l:he  injury  which  the  plaintiff  received,  this  was  not 
negligence  on  the  part  of  the  engineer,  and  the  jury  must  find  for 
the  defendant,  unless  you  further  believe  from  the  evidence  that  en- 
gineer knew,  or  by  the  exercise  of  ordinary  care  ought  to  have 
known,  of  the  plaintiff's  position,  and  by  the  exercise  of  ordinary 
care  could  have  averted  the  accident.*'^ 

The  court  instructs  the  jury  that  if  they  believe  froni  the  evi- 
dence that  plaintiff's  intestate, ,  went  to  sleep  upon  defend- 
ant's railroad  track  at  a  place  where  defendant's  trains  ordinarily 
passed,  and  where  the  wreck  train  in  question  was  expected  to 

pass,  and  that  such  action  of  was  one  of  the  contributing 

causes  of  his  iry'ury,  even  though  they  may  believe  from  the  evi- 
dence that  said  had  been  without  sleep  for  a  considerable 

length  of  time,  such  action  of constituted  contributory  neg- 
ligence on  his  part,  and  that  the  jury  cannot  consider  any  negli- 
gence, if  any  such  there  was,  on  the  part  of  the  defendant  company 
or  its  employes,  that  happened  prior  to  the  said  negligent  act  of 

plaintiff's  intestate,  ;    in  other  words,  if  the  belief  of  the 

jury  is  as  above  set  forth,  the  only  negligence  for  which  they  can 
hold  the  defendant  liable  is  the  negligence,  if  any,  of  the  defendant 
subsequent  to  the  time  it  discovered  the  perilous  position  of  the 

said ,  if  it  did  so  discover  the  same,  or  had  such  notice,  if 

it  did  have  the  same,  as  would  put  a  reasonably  prudent  man  on 
the  alert  to  discover  his  peril  and  guard  against  injuring  him.** 

§  3792.     Effect  where  negligence  of  master  is  gross  or  wanton 

You  are  instructed  that,  even  if  you  believe  from  the  evidence 
that  plaintiff  knew  of  the  dangerous  condition  of  the  roof,  and  that 

.30  Chesapeake  &  O.  Ry.  Oo.  v.  New-  32  Norfolk  &  W.  Ry.  Co.  v.  SoUen- 

ton's  Adm'r,  85  S.  E.  461, 117  Va.  260.  bergei-'s  Adra'r,  66  S.  E.  726,  110  Va. 

81  Norfolk  &  P,  B.  L.  R.  Co.  v.  Stur-  606. 
gis,  85  S.  E.  572,  117  Va.  532. 
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a  prop  was  needed,  and  knew  that  props  had  not  been  furnished, 
and  continued  after  such  time  to  make  conditions  more  dangerous, 
by  the  work  which  he  was  doing,  that  would  not  defeat  his  recov- 
ery if  you  are  reasonably  satisfied  from  the  evidejice  that  plaintiff 

is  entitled  to  recover  on  count of  his  complaint,  charging 

defendant  with  gross  and  wanton  negligence.** 

I  charge  you  that  defendant's  plea  of  contributory  negligence 

constitutes  no  defense  to  count ■ —  of  plaintiff's  complaint,  and 

if  you  are  reasonably  satisfied  from  the  evidence  that  plaintiff  was 
injured  by  reason  of  the  gross  negligence  and  reckless  act  or  omis- 
sion to  act,  on  the  part  of  defendant,  with  the  knowledge  on  de- 
fendant's part  that  its  action  or  failure  to  act  would  likely  or  prob- 
ably result  in  injury  to  plaintiff,  and  with  a  reckless  disregard  of 
whether  plaintiff  was  injured  or  not  so  failed  to  act,  then  plaintiff 
would  be  entitled  to  recover,  irrespective  of  the  pleas  of  contribu- 
tory negligence.** 

I  charge  you,  gentlemen  of  the  jury,  that  unless  you  believe 
from  the  evidence  that  the  engineer  was  guilty  of  willful  or  wan- 
ton negligence  in  backing. up  his  engine  and  cars  at  a  great  and 
dangerous  rate  of  speed,  and  was  conscious  of  the  fact  at  the  time 
that  his  act  was  likely  to  and  probably  would  result  in  injury  to 

plaintiff,  then  the  plaintiff  cannot  recover  under  the —  count 

of  the  complaint.*® 

§  3793.     Effect  where  negligence  of  master  consists  in  violating 
statute 
You  are  instructed  that  the  statute  law  of  this  state  makes  it 
unlawful  for  any  commission,  officer,  agent,  or  employe  of  the  state 

of  ,  or  of  any  city  and  county,  or  city  or  county,  or  other 

political  subdivision  thereof,  or  any  person,  firm  or  corporation,  to 
run,  place,  erect,  or  maintain  above  ground,  within  a  distance  of 

feet  from  any  wire  or  cable  which  shall  conduct  or  carry  at 

any  one  time  more  than  volts  of  electricity,  any  wire  or 

cable  conveying  or  carrying  less  than  volts  of  electricity, 

and  that  the  statute  above  referred  to  in  this  instruction  was  enacted 
for  the  safety  of  employes,  and  in  this  connection  I  charge  you  that 
if  you  find  the Telephone  Company,  at  the  time  of  the  kill- 
ing of  ,  was,  in  the  erecting  and  constructing  of  the  tele- 
phone line  upon  which was  working  at  the  time  of  his  death, 

violating  such  statute  law,  and  you  further  find  from  the  evi- 
dence that  such  violation  of  such  statute  contributed  to  the  death 

33  Clinton  Mining  Co.  v.  Bradford,  3»  Huggins  v.  Southern  Ry.  Co.,  41 
76  So.  74,  200  Ala.  308.                             So.  856,  148  Ala.  153. 

34  Clinton  Mining  Co.  v.  Bradford, 
76  So.  74,  200  Ala.  308. 
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■of  said  ,  then  and  in  that  event  the  law  .conclusively  pre- 
sumes that  said was  not  guilty  of  contributory  negligence, 

and  you  must  so  find.** 

§  3794.     Same^- Violation  of  federal  Safety  Appliance  Act 

The  court  further  charges  the  jury  that  if  they  shall  believe  and 
find  from  the  evidence  that,  at  the  time  a'nd  upon  the  occasion  of 
,  receiving  the  injuries  sued  for,  the  plaintiff  was  himself  negligent, 
and  by  his  own  negligence  contributed  to  the  injuries  sustained  by 
him  and  sued  for  herein,  and  that,  but  for  such  negligence  upon 
the  part  of  plaintiff,  if  any  there  was,  such  injury  cbuld  not  have 
happened  to  or  been  sustained  by  him,  then  they  must  find  for  de- 
fendant.*" 

^  3795.     Liability  for  injuries  to  minor  employed  in  violation  of 

statute 
See,  also,  ante,  §  3790(5). 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  if  they  are 
reasonably  satisfied  from  the  evidence  that  the  plaintiff  did  not 
consent  to  the  employment  by  defendant  of  his  son  to  run  and 
operate  the  machine  known  as  a  wringer,  and  that  the  work  of 
running  and  operating  a  wringer  was  dangerous  work  for  a  boy  of 
the  age  of  plaintiff's  son,  and  was  more  dangerous  than  the  work 
known  as  turning  ribs,  then  your  verdict  should  be  for  the  plain- 
tiff, notwithstanding  you  may  further  believe  from  the  evidence 
that  plaintiff's  son  was  himself  guilty  of  negligence  which  proxi- 
mately contributed  to  his  injury.** 

The  court  instructs  the  jury  as  matter  of  law  that  contributory 
negligence  of  plaintiff's  son  is  no  defense  to  this  action  if  the  plain- 
tiff did  not  consent  for  defendant  to  employ  his  son  in  operating 
and  running  a  wringer  machine.** 

^  3796.    Doctrine  of  comparative  negligence 
§  3796(0.    Michigan 

You  are  instructed  that  it  matters  not  that  you  may  believe  the 
defendant's  negligence  was  very  great  and  the  plaintiff's  negligence 
was  very  slight,  nevertheless,  if  the  plaintiff's  negligence,  though 
slight  and  much  less  than  that  of  defendant,  contributed  to  his 
injury,  your  verdict  must  be  not  guilty.*" 

30  Bloxham     v.    Tehama    Comity  rigg  (0.  C.  A.  Ky.)  170  F.  551,  95  C. 

Telephone  Co.,   155  P.  654,  29  Cal.  C.  A.  637. 

App.  326.    The  court  says  that,  if  a  ss  Hunts vllle  Knitting  Mills  Co.  v. 

case  might  be  conceived  where   the  Butner,'  69  So.  960,  194  Ala.  317. 

servant's  negligence  was  so  gross  as  so  Huntsville  Knitting  Mills  Co.  v. 

to  place  him  beyond  the  pale  of  the  Butner,  69  So.  960,  194  Ala.  317. 

statute,  this  was  not  such  a  case.  *»  White  v.  Cowing,  171  N.  W.  450, 

3  7  Norfolk  &  W.  Ey.  Co.  v.  Hazel-  205  Mich.  318, 
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I  3796(2).     Mississippi 

In- this  cause  you  are  instructed  that,  under  the.  law,  the  only 
question  for  you  to  consider  is  whether  the  defendants  could  have 
prevented  the  injury  to by  the  use  of  ordinary  care.  If  de- 
fendants could  not  have  prevented  the  injury  to by  ordinary 

care,  defendants  are  not  liable.  But  if  defendants  could  have  pre- 
vented the  injury  to  plaintiff  by  the  use  of  ordinary  care,  then  the 
defendants'  negligence  is,  in  law,  the  sole  cause  of  the  injury,  re- 
gardless of  whether  used  his  foot  or  his  hand  in  kicking 

back  the  drawhead  knuckle.     But  if  you  further  find  from  all  the 

evidence  that  ,  the  plaintiff,  was  also  negligent,  then  such 

damages  as  you  would  have  awarded  plaintiff  had  he  been  free 
from  negligence  should  be  diminished  by  the  jury  in  proportion  to 
the  amount  of  negligence  attributable  to ,  if  any.*^ 

§  3796(3).    Nebraska 

You  are  instructed  that,  although  you  believe  that  plaintiff  was 
injured  through  the  failure  of  defendant  to  comply  with  the  stat- 
ute requiring  it  to  guard  the  shafting  and  to  countersink  or  cover 
the  set  screws  or  bolts  in  the  coupling,  yet  if  you  further  believe 
from  the  evidence  that  plaintiff  in  violation  of  said  orders  and 
warnings  took  a  ladder  and  a  short-handled  brush  and  ascended  on 
the  ladder  to  a  place  in  dangerous  proximity  to  the  shafting  and 
gearing  of  defendant's  machinery,  while  the  same  was  in  operation, 
and  while  so  doing  exposed  himself  to  known  dangers,  and  in  con- 
sequence was  injured,  and  if  you  further  believe  from  the  evidence 
that  such  acts  and  conduct  on  the  part  of  plaintiff  made  him 
guilty  of  more  than  slight  negligence  as  compared  to  the  gross 
negligence,  if  any,  of  the  defendant,  then  plaintiff  cannot  recover, 
and  your  verdict  must  be  for  defendant.*^ 

§  3796(4).    Oregon 

You  are  instructed  that,  if  you  find  that  the  defendant  owned 
and  had  charge  of  the  machinery  referred  to  in  the  pleadings,  that 
is,  the  live  rolls,  cut-off  saw,  slab  conveyor,  and  dead  rolls,  and 
the  operation  thereof,  and  that  the  work  and  operation  thereof 
involved  a  risk  or  danger  to  the  employes,  and  particularly  to  the 
plaintiff  herein,  and  that  the  defendant  did  not  use  every  care  and 
precaution  in  the  operation  thereof  which  was  practicable  to  use 
for  the  protection  and  safety  of  life  and  limb,  limited  only  by  the 
necessity  for  preserving  the  efficiency  of  the  machine  or  apparatus 
or  the  operation  thereof,  and  that  defendant  was  negligent  as'  al- 
leged in  plaintiff's  complaint,  and  that  the  negligence  of  the  plain- 

4  2  Illinois  Cent.  R.  Co.  v.  Harris,  *3  McCarthy  v.  Village  of  Ravenna, 

67  So.  54,  108  Miss.  574.  157  N.  W.  629,  99  Neb.  674.    No  preju- 

dicial error, 
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tiff  himself  contributed  to  the  injury,  I  instruct  you  that  such  con- 
tributing negligence  is  not  a  defense,  but  may  be  taken  into  ac- 
count by  you  in  fixing  the  amount  of  damages  to  be  recovered  by 
plaintiff,  and  only  for  such  purpose.** 

The  court  instructs  the  jury  that,  if  you  should'  find  in  this 
case  that  there  was  negligence  upon  the  part  of  the  defendant  com- 
pany, and  if  you  find  that  there  was  negligence  upon  the  part  of 
the  plaintiff,  and  that  the  negligence  of  both  concurred  and  com- 
bined and  came  together  to  produce  the  injury  to  the  plaintiff,  the 
law  does  not  prevent  the  plaintiff  from  recovering;  but  you  are  in 
that  event  to  compare  their  negligence  and  say :  How  much  ought 
the  defendant  to  pay  for  its  negligence,  and  how  much  ought  the 
plaintiff  to  pay  for  his  negligence?  If  you  determine  that  the 
defendant  ought  to  pay  more  for  its  negligence,  then  the  difference 
between  what  you  determine  what  the  defendant  ought  to  pay  for 
its  proportionate  measure  of  negligence  and  what  you  determine 
what  the  plaintiff  ought  to  pay  for  his  negligence  is  the  amount  for 
which  the  plaintiff  would  be  entitled  to  recover.  You  compare 
the  negligence  under  the  law  as  it  is  now,  and  you  do  not,  by 
reason  of  contributory  negligence  upon  the  part  of  the  plaintiff, 
prevent  recovery  upon  his  part,  if  he  is  at  all  entitled  to  recovery.*^ 

§  3796(5).    Texas 

You  are  instructed  that,  if  3'ou  believe  from  the  evidence  that 
negligence  on  the  part  of  plaintiff,  if  any,  as  submitted  to  you  by 
the  court,  and  negligence  on  the  part  of  the  defendant,  if  any,  as 
submitted  to  you  by  the  court,  were  concurrent  proximate  causes 
of  alleged  injuries  to  plaintiff,  if  any,  then  you  will  diminish  the 
damages  to  plaintiff,  if  you  find  him  entitled  to  recover,  in  pro- 
portion to  the  amount  of  negligence  you  find  attributable  to  him.*® 

You  are  instructed  that,  if  you  do  not  believe  from  the  evidence 
that  plaintiff  was  guilty  of  any  negligence  on  the  occasion  in  ques- 
tion, as  alleged  by  defendant,  or  submitted  to  you  by  the  court, 
then  you  will  not,  if  you  find  plaintiff  entitled  to  recover,  diminish 
his  damages  anything  on  account  of  contributory  negligence.*' 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  was  guilty  of  negligence  in  the  operation  of  its  train 
at  the  time  and  in  the  manner  alleged  in  plaintiff's  petition,  and 
further  find  that  plaintiff  himself  was  guilty  of  contributory  neg- 
ligence in  attempting  to  board  said  train  at  said  time,  then  you  are 
instructed  that  plaintiff's  contributory  negligence  would  not  bar 

44  Hudson  V.  Brown  Lumber  Co.,  46  gt.  Louis,  B.  &  M.  Ey.  Co.  v. 

154  P.  533,  80  Or.  506.  Vernon  (Civ.  App.)  161  S.  W.  84. 

41;  Pilkins  V.  Portland  Lumber  Co.,  4?  st.  Louis,  B.  &  M.  Ry.  Co.  v.  Ver- 

142  P.  578,  71  Or.  249.  non  (Civ.  App.)  161  S.  W.  84. 
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a  recovery  herein,  but  the  amount  of  plaintiff's  damages,  if  any, 
should  be  reduced  in  proportion  that  his  negligence  bears  to  the 
negligence  of  the  defendant.** 

§  3797.     Same — Rule  under  federal  Employers'  Liability  Act 
§  3797(1).     United  States 

The  jury  are  instructed  that  contributory  negligence  is  the  negli- 
gent act  of  a  plaintiff  which,  concurring  and  co-operating  with  the 
negligent  act  of  a  defendant,  is  the  proximate  cause  of  the  injury. 
If  you  should  find  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, the  act  of  Congress  under  which  this  suit  was  brought 
provides  that  such  contributory  negligence  is  not  to  defeat  a  re- 
covery altogether,  but  the  damages  shall  be  diminished  by  the 
jury  in  proportion ito  the  amount  of  negligence  attributable  to  such 
employee.  So,  if  you  reach  that  point  in  your  deliberations  where 
you  find  it  necessary  to  consider  the  defense  of  contributory  negli- 
gence, the  negligence  of  the  plaintiff  is  not  a  bar  to  a  recovery, 
but  it  goes  by  way  of  diminution  of  damages  in  proportion  to  his 
negligence,  as  compared  with  the  combined  negligence  of  himself 
and  the  defendant.  If  the  defendant  relies  upon  the  defense  of  con- 
tributory negligence,  the  burden  is  upon  it  to  establish  that  defense 
by  a  preponderance  of  the  evidence.** 

§  3797(2).     Arkansas 

You  are  instructed  that  the  defendant  pleads  that  the  deceased 
was  guilty  of  contributory  negligence.  You  are  told  that  the 
burden  is  upon  the  defendant  to  show  such  contributory  negli- 
gence, if  any,  by  the  greater  weight  of  the  evidence.  ,  Even  if  you 
should  believe  that  the  deceased  was  guilty  of  contributory  neg- 
ligence, this  would  not  preclude  a  recovery  by  the  plaintiff;  but 
you  sh6uld  reduce  the  amount  of  the  verdict  in  the  proportion 
that  the  negligence  of  the  deceased  bears  to  the  combined  negli- 
gence of  the  deceased  and  the  defendant.®" 

§  3797(3).     Kentucky 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
injuries  received  by  the  plaintiff  were  caused  by  the  negligence  of 
the  defendant  in  the  manner  and  under  the  circumstances  de- 
scribed in  instruction  No.  ,  but  were  contributed  to  by  the 

negligence  of  th^  plaintiff,  then  you  will  diminish  the  damages,  if 
any,  awarded  him,  in  proportion  to  the  amount  of  iiegligence  at- 
tributable to  the  plaintiff,  so  that  the  plaintiff  will  not  recover  full 
damages,  but  only  a  proportional  part,  bearing  the  same  relation  to 

*s  Gregory  v.  Pecos  &  N.  T.  Ry.  33  S.  Ct.  654,  229  U.  S.  114,  57  L.  Ed. 
Co.  (Civ.  App.)  155  S.  W.  648.  1096. 

ia  Norfolk  &  W.  Ry.  Co.  v.  Earnest,  so  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 

Eodgers,  176  S.  W.  696,  118  Ark.  263. 
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the  full  amount  as  the  negligence  attributable  to  the  defendant 
bears  to  the  entire  negligence  attributable  to  both.^^ 
§  3797(4).    Michigan 

As  I  have  already  intimated,  if  you  find  that  defendant  is  guilty 
of  negligence,  as  I  have  explained,  then  you  will  determine  whether 
or  not  the  plaintiff's  decedent  (that  is, )  is  guilty  of  contrib- 
utory negligence  (that  is,  whether  plaintiff's  decedent  is  guilty  of 
any  negligence  that  contributed  to  his  injury).  If  he  was  guilty 
of  any  negligence  that  contributed  or  helped  to  cause  the  injury, 
that  is  vvhat  is  known  as  contributory  negligence,  and  contributory 
negligence  is  a  want  of  ordinary  care  on  the  part  of  the  person  in- 
jured by  the  actionable  negligence  of  another  concurring  with  the 
negligence  and  contributing  to  the  injury  as  a  producing  cause. 
The  act  under  which  this  action  is  brought  says  that  the  fact  that 
the  employe  may  have  been  guilty  of  contributory  negligence 
shall  not  bar  his  recovery,  but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  negligence  attributable  to 
such  employe.  If  you  find  that  the  plaintiff  is  entitled  to  recover, 
and  that  the  decedent  was  not  guilty  of  contributory  negligence 
which  contributed  in  any  degree  to  his  injury,  then  the  plaintiff 
would  be  entitled  to  recover  full  damages  (that  is,  all  damages  re- 
sulting from  the  negligent  acts  of  the  defendant).     If  you  find 

that  the  decedent,  ,  was  guilty  of  contributory  negligence, 

then  the  plaintiff  will  not  be  entitled  to  full  damages,  but  you  will 
have  to  deduct  from  the  plaintiff's  full  damages  such  damages  as 
you  may  find  have  been  suffered  by  reason  of  decedent's  own  neg- 
ligence (that  is,  if  you  find  that  the  plaintiff  is  entitled  to  damages, 
you  will  have  to  estimate  first  how  much  damages  the  plaintiff 
has  suffered,  and  then,  if  you  find  that  the  decedent  was  guilty  of 
some  negligence,  you  will  subtract  from  the  entire  damages  such 
proportion  as  you  find  was  caused  on  account  of  the  decedent's 
own  negligence).** 

§  3797(5).     Missouri 

The  jury  are  instructed  that,  though  you  may  believe  that  the 
defendant  was  guilty  of  negligence  which  contributed  to  the  plain- 
tiff's injuries,  then  and  in  that  event  the  plaintiff  cannot  recover 
full  damages  for  his  injuries  so  received,  but  only  a  proportional 
amount,  bearing  the  same  relation  to  the  full  amount  as  the  neg-  , 
ligence  attributable  to  the  defendant  bears  to  the  entire  negligence 
attributed  to  both  the  plaintiff  and  defendant.®* 

»i  Cincinnati,  N.  O.  &  T.  P.  Ey.  Co.  oa  Manes   v.    St.   Louis-San   Fran- 

V.  Goode,  173  S.  W.  329, 163  Ky.  60.  cisco  Ey.  Co.  (App.)  220  S.  W.  14,  205 

e2  Walsh  t.  Lake  Sliore  &  M.  S*  Ey.  Mo.  App.  300. 
Co.,  151  N.  W.  754,  185  Mich.  177. 

I 
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i  3797(6).    Oklahoma 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that 

was  guilty  of  contributory  negligenpe  resulting  in  injuries 

causing  his  death,  yet  that  fact  will  not  bar  a  recovery  by  the 
plaintiff  in  this  case,  but  the  damages  must  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  negligence  attributable  to  the 
said .^ 

You  are  instructed  that  it  was  the  duty  of to  exercise  rea- 
sonable care  for  his  own  safety  and  protection  while  in  the  dis- 
charge of  his  duties  in  the  employ  of  the  defendants,  and  if  you 
find  from  the  evidence  that  he  failed  to  exercise  such  care,  and  that 
his  failure  to  do  so  was  the  direct  and  proximate  cause  of  the  in- 
juries resulting  in  his  death,  without  negligence  contributed  there- 
to on  the  part  of  the  defendants,  their  agents  and  employes,  then 
the  plaintiff  would  not  be  entitled  to  recover  in  this  action,  and 
you  should  find  for  the  defendants.  If,  however,  you  find  that  the 
defendants,  their  agents  or  employes,  were  negligent  as  charged 
in  plaintiff's  petition,  and  that  the  deceased, ^,  was  also  negli- 
gent, and  that  his  negligence  contributed  to  his  injuries  and  death, 
such  negligence  on  his  part  would  not  bar  plaintiff's  right,  to  re- 
cover herein,  but  the  damages  which  you  find  from  the  evidence 
plaintiff  is  entitled  to  should  be  diminished  by  you  in  your  verdict 
in  proportion  to  the  amount  of  negligence  which  you  find  from  the 
evidence  is  attributable  to  the  deceased."* 

I  3797(7).    Oregon 

You  are  instructed  that  the  contributing  negligence  of  the  plain- 
tiff, if  you  should  find  him  negligent,  would  not  be  a  defense  under 
the  law,  but  it  must  be  taken  into  account  by  you  in  fixing  the 
amount  of  the  damage.  In  other  words,  if  you  find  that  the  defend- 
ant violated  its  duty,  and  because  of  the  violation  of  its  duty  plain- 
tiff sustained  an  injury,  then  the  defendant  would  not  have  the 
right  to  say  that  the  contributory  negligence  of  the  plaintiff,  if 
plaintiff  was  guilty  of  contributory  negligence,,  could  serve  it  as  an 
absolute  defense,  and  in  that  event  you  would  have  the  right  only 
to  take  into  consideration  any  contributory  negligence  of  the  plain- 
tiff for  the  purpose  of  mitigating  the  damages  the  plaintiff  may 
have  sustained.** 

You  are  instructed  that,  in  order  to  make  clear  to  you  what  is 
meant  by  the,  comparison  of  neghgence,  declared  by  federal  law  to 
be  the  duty  of  the  jury  to  make,  let  me  say  that  your  first  inquiry 

0  4  Kansas  City,  M.  &  O.  Ry.  Co.  v.  "«  Sonnlksen  v.  Hood  River  Gas  & 

Costa,  170  P.  892.  Electric  Co.,  146  P.  980,  76  Or.  25. 

,  65  Kansas  City,  M.  &  O.  Ry.  Co.  v. 
Costa,  170  P.  892. 
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should  be:  Was  the  defendant  guilty  of  negligence?  Your  second 
inquiry  should  be:  Was  the  plaintiff  negligent?  Your  third  in- 
quiry should  be :  In  what  degree  did  these  causal  negligences  con- 
tribute to  the  accident?  And  I  say  to  you,  as  a  matter  of  law,  that 
you  must  determine  that  proportion.  If  the  plaintiff's  negligence 
contributed  or  caused,  we  will  say,  the  accident  to  the  extent  of 
one-third  of  the  entire  negligence,  then  the  plaintiff's  damages 
would  be  reduced  by  one-third;  if  to  the  extent  of  one-half,  then 
his  damages  would  be  reduced  by  one-half;  if  to  the  extent  of  two- 
thirds,  then  his  damages  would  be  reduced  by  two-thirds;  and  if 
his  negligence  was  alone  the  cause  of  the  accident,  then  of  course 
that  would  wipe  out  the  damages,  and  your  verdict  would  be  in' 
favor  of  the  defendant." 

§  3797(8).    Texas 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  was  guilty  of  negligence,  as  explained  in  para- 
graph — of  this  charge,  but  that  the  plaintiff  knew  of  said 

gully  or  gulch,  and  that  it  had  a  footway  for  people  to  cross  the 
same  on  the  east  side  thereof,  but  none  on  the  west  side  thereof,  or 
must  necessarily  have  known  of  the  same,  by  the  exercise  of  ordi- 
nary care  in  the  discharge  of  his  duties  as  such  porter,  and  that,  by 
undertaking  to  alight  from  said  train  at  the  place  and  in  the  man- 
ner in  which  he  did,  he  was  guilty  of  contributory  negligence,  as 
that  term  has  been  explained  to  you  hereinbefore,  that  proximatel)- 
contributed  to  cause  his  injuries,  yet  such  contributory  negligence 
would  not  prevent  plaintiff's  recovery  for  the  injuries  received  by 
him,  if  any ;  but  the  damages,  which  you  find  plaintiff  entitled  to, 
should  be  diminished  by  you  in  proportion  to  the  amount  of  negli- 
gence attributable  to  plaintiff  in  alighting  from  said  car  at  the 
time  and  in  the  manner  in  which  he  did  alight.^* 

§  3797(9).    Washington 

The  court  instructs  the  jury  that,  if  you  shall  find  that  the  plain- 
tiff was  guilty  of  negligence  which  contributed  to  cause  his  injury, 
and  that  the  defendant  was  also  guilty  of  negligence  which  con- 
tributed, with  the  negligence  of  the  plaintiff,  to  cause  injury  to 
him,  then  it  is  your  duty  to  diminish  the  amount  which,  in  your 
opinion,  under  the  evidence,  you  believe  that  the  plaintiff  herein 
will  be  entitled  to  recover  by  reason  of  the  negligence  of  the  de- 
fendant, by  an  amount  in  proportion  to  the  amount  of  negligence 
attributable  to  the  plaintiff.^* 

57  Pfeiffer    v.    Oregon-Washington      as  v.  Bunkley   (Oiv.  App.)  153  S.  W 
K.  &  Nav.  Co,,  144  P.  762,  74  Or.  307;       937. 
5  8  Missouri,  K.  &  T.  Ry.  Co.  Of  Tex-  so  Snyder   v.   Great   Northern   Ry. 

Co.,  152  P.  703,  88  Wash.  49.; 
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8.     Vice  Principals  and  Pellow  Servants 

§  3798.     Liability  of  master  for  acts  of  vice  principal 
§  379«(l).    Iowa 

You  are  instructed  that  there  is  no  claim  that  the  defendant  per- 
sonally did,  or  omitted  to  do,  any  of  the  acts  which  are  alleged  by 
plaintiff  to  be  negligence  in  this  case.  The  acts  complained  of  and 
the  duties  alleged  to  have  been  omitted  and  which  plaintiff  claims 
makes  defendant  liable  for  his  injuries  are  claimed  by  plaintiff  to 

halve  been  omitted  or  committed  by  one  ,  who,  plaintiff  says, 

was  defendant's  foreman  and  in  charge  of  the  work  upon  which 
plaintiff  was  employed.    You  are  instructed  that,  if  you  find  from 

a  preponderance  of  the  evidence  that was,  in  fact,  in  charge 

of  said  work,  that  he  hired  and  discharged  the  men  employed  upon 
said  work,  that  he  paid  the  men  for  their  work,  and  that  he  directed 
the  men  as  to  how  and  where  to  work,  then  and  in  that  case  any 

act  or  omission  to  act  on  the  part  of ,  while  employed  in  the 

prosecution  of  said  work,  and  while  acting  for  and  instead  of  the 
defendant,  and  not  as  a  coemploye,  would  be  the  act  or  omission 
of  the  defendant,  and  have  the  same  force  and  effect  as  if  done  or 
omitted  to  be  done  by  the  defendant  himself.®" 

§  3798(2).     Minnesota 

You  are  instructed  that  if  V.,  in  defendant's  absence  from  his 
place  of  business,  was  authorized  by  the  defendant  to  have  control 
over  what  plaintiff  should  do,  or  if  defendant  knew  or  under  all  the 
circumstances  ought  to  have  known  that  in  his  absence  V.  was  in 
the  habit  of  exercising,  control  over  what  plaintiff  should  do,  and 

V.  on directed  the  plaintiff  to  grind  sausage,  or  hamburger, 

requiring  the  use  of  the  machine  which  injured  him,  you  are  in- 
structed that  the  directions  of  V.  to  plaintiff  would  be  in  law  the 
directions  of  the  defendant,  and,  in  such  case,  the  defendant  would 
be  responsible  for  any  negligent  acts  of  V.  resulting  in  injury  to 
the  plaintiff,  if  such  act  was  committed  in  the  course  of  his  employ^ 
ment,  or  in  the  line  of  his  duty,  with  a  view  to  the  furtherance  of 
the  defendant's  business.  The  fact  that  V.  may  have  exceeded  his 
actual  authority,  or  even  disobeyed  his  express  instructions,  would 
not  alter  this  rule.*^ 

§  3799.     Assumption  of  risk  of  negligence  of  fellow  servants 
§  3799(1).    United  States 

The  jury  a,re  instructed  that  this  plaintiff,  when  he  voluntarily 
entered  into  the  employ  of  the  defendant,  took  the  risk  of  dangers 

60  McDonald  v.  Green,    154  N.  W.  o^  Gutmann  v.  Anderson,  171  N.  W. 

456,  172  Iowa,  186.  303,  142  Minn.  141, 
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ordinarily  attending  or  incident  to  the  business  in  which  he  was 
employed,  including  the  perils  arising  from  carelessness  of  his 
fellow  servants.  But  the  above  rule  is  subject  to  the  following  lim- 
itation or  exception,  viz. :  That  the  master  or  employer,  whether 
a  natural  person  or  a  corporate  body,  is  legally  bound  to  use  due 
care  not  to  expose  the  servant,  when  conducting  the  master's  busi- 
ness, to  perils  or  hazards  against  which  he  may  be  guarded  by 
proper  diligence  upon  the  part  of  the  master.** 

§  3799(2).    Alabama 

The  court  charges  the  jury  that  the  defendant  was  not  an  in- 
surer of  the  plaintiff  against  risks  incident  to  the  business  in  which' 

the  plaintiff,  was  engaged,  and  that  the  negligence  of was 

such  a  risk,  and  one  for  which  the  defendant  is  not  liable.** 

The  court  charges  the  jury  that  the  pouring  or  dropping  of  iron 

into  the  wet  sand  by was  the  act  of  a  fellow  servant,  for 

whose  negligence  the  defendant  was  not  liable;  and  if  the  jury  are 

reasonably  satisfied  that  the  act  of in  pouring  the  iron  in  the 

wet  sand  was  the  proximate  cause  of  the  plaintiff's  injury,  then  the 
jury  should  find  the  issues  in  favor  of  the  defendant.** 

§  3799(3).    Delaware 

You  are  instructed  that  a  person  entering  into  the  employment 
of  another  assumes  the  usual  risks  of  the  employment,  excluding 
that  of  the  negligence  of  the  employer,  and  including  that  of  the 
pure  negligence  of  the  coemploye,  whenever  doing  anything  con- 
templated by  his  contract  of  employment.** 

You  are  instructed  that,  if  the  employer  has  exercised  due  and 
reasonable  care  in  the  selection  and  retention  of  reasonably  care- 
ful and  competent  employes,  he  is  not  an  insurer  of  the  safety  or 
against  the  negligence  of  such  employes.  Reasonable  care  means 
that  degree  of  precaution  and  diligence  which  the  risks  and  hazards 
of  the  particular  service  reasonably  require.** 

You  are  instructed  that,  if  it  should  be  found  from  the  evidence 
that was  not  careless  or  incompetent  in  the  actual  perform- 
ance of  his  duties,  as  alleged,  but  that  he  had  always,  prior  to  the 
accident  by  which  the  plaintiff  was  injured,  performed  his  duty 
as  a  hammer  man  in  a  reasonably  safe  and  careful  manner,  the 
plaintiff  would  not  be  entitled  to  recover,  or,  if  it  should  appear 
from  the  evidence  that had  been  negligent  only  in  respect 

8  2  Northern  Pac.   R.  Oo.  v.  Mares,  ss  Warren   v.    Harlan   &  HoUings- 

8  S.  Ct.  321,  123  U.  S.  710,  31  L.  Ed.  worth  Corporation,  84  A.  215.  3Bovce 

296.  182.  ' 

«8  Jones  V.  Union  Foundry  Co.,  55  88  Warren   v.   Harlan   &   HoUings- 

So.  153,  171  Ala.  225.  worth    Corporation,    84    A.    215,    3 

8*  Jones  V.  TJnion  Foundry  Co.,   55  Boyce,  182. 
So.  153,  171  Ala.  225. 
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to  the  particular  act  which  caused  the  injury  to  the  plaintiff,  the 
latter  cannot  recover.  The  question  whether  the  particular  act 
which  caused  the  injury  to  the  plaintiff  was  negligent,  and  if  neg- 
ligent, whether  it  was  merely  a  temporary  lapse,  or  indicated  an 

unfitness  on  the  part  of for  the  duties  assigned  to  him,  you 

should  determine  from  all  the  evidence  adduced  before  you.*' 
§  3799(4).     Illinois 

The  court  instructs  the  jury  that,  as  a  matter  of  law,  the  neg- 
ligence of  a  fellow  servant  is  one  of  the  risks  of  the  employment 
assumed  by  a  servant,  and  if  you  believe,  from  the  evidence,  that 
the  injury  to  the  deceased  in  this  case  was  caused  solely  by  the 
negligent  act  of  a  fellow  servant,  then  it  is  your  duty  to  find  the 
defendant  not  guilty.** 

§  3799(5).     Miohigan 

You  are  instructed  that  the  undisputed  testimony  is  that  the  de- 
pression in  the  south  rail  of  the  track,  described  and  referred  to 
in  the  testimony,  was  not  the  result  of  any  error  or  fault  in  the 
original  construction  of  the  track,  or  its  plan,  but  was  caused,  if 
there  was  any  such  depression,  by  the  ordinary  use  of  the  track  by 
trains  running  over  it.  There  being  such  depressioji  existing,  it 
was  the  duty  of  the  sectionmen  to  repair  it.  (2)  Sectionmen  or 
trackmen  are  fellow  servants  of  the  brakemen ;  and  if  the  accident 
was  the  result  of,  or  was  caused  by,  a  depression  in  the  track,  the 
existence  of  the  depression  was  the  negligence  of  the  trackmen, 
and  therefore  the  plaintiff  cannot  recover.  But  in  this  connection 
you  are  instructed  that,  if  defendant  had  actual  or  constructive  no- 
tice of  such  defect,  the  negligence  of  a  fellow  servant  would  be  no 
defense.*® 

§  3799(6).    Missouri 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
motorman  in  charge  of  the  car  knew,  or  might  have  known  by  the 
exercise  of  ordinary  care,  the  condition  of  the  track  at  the  point  of 
the  accident,'  and  that  he  negligently  ran  his  car  upon  the  point  at 
which  the  track  was  sunken  or  depressed  without  slowing  it  down 
and  reducing  the  speed  to  one  of  safety,  then  the  plaintiff  is  not 
entitled  to  recover,  and  your  verdict  will  be  for  the  defendant.'* 

The  jury  are  further  instructed  that  defendant  is  not  responsible 
for  the  negligence  of  plaintiff's  fellow  servants,  if  the  jury  believe 
from  the  evidence  that  plaintiff's  fellow  servants  were  guilty  of 

67  Warren  v.   Harlan   &  HolUngs-  69  Anderson  v.  Michigan  Cent.  R. 

worth    Corporation,     84    A.    215,    3  Co.,  65  N.  W.  585,  107  Mich.  591. 

Boyce,  182.  '">  Houts  v.  St.  Louis  Transit  Co., 

6  8  Wells  V.  O'Hare,  70  N.  B.  1056,  84  S.  W.  161,  108  Mo.  App.  686. 
209  111.  627. 
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negligence,  and  that  such  negligence  caused  the  accident  by 
which  plaintiff  was  injured.  The  term  "fellow  servants,"  as  used 
in  this  instruction,  means  those  who  are  engaged  with  the  plaintiff 
in  the  same  work,  without  any  relation  to  each  other  except  as  colabor- 
ers,  and  without  rank.'^ 

§  3799(7).     North  Carolina 

The  jury  are  instructed  that,  if  they  should  find,  by  the  greater 
weight  of  |the  evidence,  that  while  the  plaintiff  was  carrying  the 
log  he  stumbled  and  fell,  and  while  down,  his  fellow  servknts,  when 
they  could  have  prevented  the  injury  by  holding  the  log,  negli- 
gently and  carelessly  threw  down  their  end  of  the  log,  when  by 
the  exercise  of  ordinary  prudence  they  could  have  held  it  and  pre- 
vented the  injury,  then  it  would  be  chargeable  to  the  negligence  of 
defendant's  employes,  and  if  this  negligence  of  fellow  servants  was 
the  proximate  cause  of  the  injury,  they  would  answer  the  first  issue 
"Yes."  " 

§  3799(8).    Oklahoma 

The  court  instructs  the  jury  that,  although  you  may  find  from 

the  evidence  that  Conductor violated  the  rules  and  orders  of 

the  railway  company  with  reference  to  movement  of  the  freight 
train  whose  collision  with  the  passenger  train  caused  the  death  of 
deceased,  the  railway  company  is  not  liable  to  the  plaintiffs  by 
reason  of  such  acts  of  the  conductor.'* 

The  court  instructs  the  jury  that,  although  you  may  find  from 
the  evidence  that  the  conductor  of  the  freight  train  was  negligent 
in  permitting  the  said  train  to  go  out  on  the- main  track  in  the  di- 
rection of at  the  time  he  did  permit  said  train  to  go  out,  the 

railway  company  is  not  liable  to  the  plaintiffs  on  account  of  such 
negligent  acts  of  the  conductor.'* 

§  3799(9).     Pennsylvania 

The  court  instructs  the  jury  that,  the  plaintiff's  witnesses 

and ,  having  testified  that ,  the  foreman,  ordered  them 

to  take  out  the  bolts  "when  the  job"  was  finished,  and  that  they 
went  to  the  frame  and  saw  that  the  job  was  not  done  and  went 
away,  and  later  returned  and  took  the  bolts  out,  the  act  of  plain- 
tiff's witnesses  in  taking  out  the  bolts  before  the  plaintiff  had 
finished  painting  was  the  negligence  of  coemployes,  for  which  the 
defendant  cannot  be  held  liable,  and  the  plaintiff  cannot  recover 
in  this  case.'® 

7 1  Kaminski  V.  Tudor  Iron  Works,  ■?*  Missouri,  K.  &  T.  Ey.  Co.  v. 
67  S.  W.  221,  167  Mo.  462.  Lenahan,  171  P.  455. 

72  Rushing  V.  Seaboard  Air  Line  ''''  Sterner  v.  S.  Morgan  Smith  Co., 
Ey.  Co.,  62  S.  E.  890,  149  N,  C.  158.  81  A.  889,  233  Pa.  27. 

7  3  Missouri,  K.  &  T.  Ry.  Co.  v.  Len- 
ahan, 171  P.  455. 
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§  3799(10).    Texas 

The  jury  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that  any  fellow  servant  or  fellow -servants  of  plaintiff  failed 
to  exercise  ordinary  care  for  his  safety  on  the  occasion  of  his  be- 
ing injured,  and  that  such  failure  or  failures,  if  any,  proximately 
caused  plaintifif  to  be  injured,  then  you  will  find  for  the  defendant 
unless  such  failure  or  failures,  if  any,  concurred  with  the  negli- 
gence, if  any,  of  the  defendant,  as  hereinbefore  defined,  and  unless 
such  concurring  negligence,  if  any,  on  the  part  of  the  defendant 
proximately  caused  plaintiff  to  be  injured.''* 

The  jury  are  instructed  that,  when  a  servant  accepts  employ- 
ment of  a  master,  he  thereby  assumes  all  the  risks  of  treing  Iiit 
jured  ordinarily  incident  to  the  kind  of  work  in  which  he  is  en- 
gaged; and  one  of  the  risks  so  assumed  by  the  servant  is  the 
risk  of  being  injured  by  a  failure  on  the  part  of  one  of  his  co- 
servants  to  exercise  ordinary  care,  or,  indeed,  any  kind  of  care,  as 
well  as  the  risk  of  being  injured  by  accident.  Therefore,  if  the 
servant  is  injured  by  any  of  these  things,  and  not  through  the  fail- 
ure of  the  master  to  exercise  ordinary  care,  as  hereinbefore  stated, 
the  servant  cannot  recover  any  damages  from  the  master  on  at- 
count  of  such  injury,  unless  the  master  has  failed  to  exercise  ordi- 
nary care  for  the  injured  servant's  safety  in  employing  or  in  re- 
taining in  employment  the  servant  whose  want  of  care  caused  the 
injury." 

§  3800.     Who  are  fellow  servants  or  vice  principals 
§  3800(1),     United  States 

There  seems  to  be  some  misunderstanding,  gentlemen,  as  to  just 
what  I  said  with  respect  to  the  consideration  to  be  given  to  the 

situation  if worked  with  his  hands  a  fourth  of  the  time,  a 

half  of  the  time,  or  three-fourths  of  the  time,  or  nine-tenths  of  the 
time.  I  did  not  intend  to  say  to. you  that  such  expressions  on  the 
part  of  the  witnesses  would  control,  or,  if  you  should  find  he  did. 
actually  work  a  large  portion  of  the  time,  that  the  question  of 
superintendence  would  necessarily  turn  upon  that  fact  alone,  for 
the  reason  that  there  is  some  evidence  in  this  case  that  the  man, 
while  at  work,  was  also  Engaged  in  the  line  of  superintendence; 
that,  even  if  working  with  his  hands,  he  was  engaged  in  keeping 
an  outlook  upon  the  w,ork  and  giving  directions  to  the^en.  Of 
course,  if  a  man  was  engaged  in  nine-tenths  of  the  time,  or  per- 
haps three-fourths  of  the  time,  or  more  than  half  the  time,  in 
actual  manual  labor,  giving  up  entirely  during  that  period  all  idea 

7  0  Southwestern     States    Portland  77  Sherman    Oil    &   Gotten    Go.'  v. 

Cement  Co.  v.  Riser  (Civ.  App.)  137  S.       Stewart,  42  S.  W.  241,  17  Tex.  Civ. 
W.  1188.  App.  59. 
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of  superintendence  or  direction,  throwing  off  his  responsibility  and 
becoming  altogether  a  common  laborer,  and  having  no  reference 
to  the  direction  of  the  work  or  outlook  upon  what  was  going  on, 
then  it  probably  would  follow  that  he  was  not  a  superintendent, 
or  not  a  superintendent  whose  chief  duty  was  superintendence. 
But  if  at  the  same  time  that  he  was  laboring  he  was  giving  direc- 
tions, and  adhering  to  his  right  to  direct  and  superintend,  and  was 
actually  keeping  an  outlook  and  directing,  then  it  would  become 
a  question  for  you  to  determine,  notwithstanding  the  fact  of  man- 
ual labor  for  a  greater  or  less  portion  of  the  time ;  it  would  he  a 
question  for  you  to  settle  upon  all  the  evidence,  taking  into  consid- 
eration all  the  evidence,  the  amount  of  labor,  the  importance  of 
superintendence,  the  extent  of  direction — all  together — for  you  to 
determine  whether  his  chief  duty  was  that  of  superintendence.'"* 

§  3800(2).    Idaho. 

You  are  instructed  that,  in  order  to  constitute  the  plaintiff  a 
fellow  servant  with  the  fellers  of  timber,  they  must  have  been  em- 
ployed by  the  master  in  some  common  line  of  employment,  by 
w^hich  employment  they  would  co-operate  in  the  particular  busi- 
ness then  in  hand  in  the  same  line  of  employment,  or  whose  usual 
duties  would  bring  them  into  habitual  association  so  that  they 
might  exercise  mutual  influence  upon  each  other  promotive  of 
proper  caution;  but  if  you  find  in  this  case  that  the  plaintiff  and 
the  fellers  of  timber  did  not  associate  together  in  the  same  common 
work  but  were  employed  in  different  lines  of  work,  and  were  en- 
gaged in  working  separately  from  each  other,  the  one  not  knowing 
what  the  other  was  doing  or  how  the  work  was  being  carried  on 
by  him,  and  nothing  of  their  work  in  common,  and  not  associating 
together  in  performing  the  work,  but  acting  entirely  independent 
in  a  different  part  of  the  work,  they  would  not  be  fellow  servants 
under  the  law,  and  the  defendant  could  not  escape  liability  for 
any  injury  caused  by  one  to  the  other.'* 

§  3800(3).     iriinois 

The  court  instructs  the  jury  that  to  constitute  defendaht's  serv- 
ants, who  were  switching  the  caboose  in  question,  fellow  servants 

of ,  deceased,  so  as  to  exempt  the  defendant  from  liability  on 

account  of  the  death  of  deceased  from  the  negligent  acts  of  deferid- 
ant's  sai^  servants  (provided  you  believe  from  the  evidence  de- 
ceased's death  was  caused  by  the  negligent  acts  of  said  servants) 
said  servants  and  deceased  should  be  actually  co-operating,  just  be- 
fore, and  at  the  time  of,  the  collision  which  caused  deceased's  death, 

'8  Canney  v.  Walkeine   (C.   C.   A.  ''» Brayman    v.    Russell    &    Pugh 

Mass.)  113  F.  66,  51  C.  C.  A.  53,  58  h.  Lumber  Co.,  169  P.  932,  31  Idaho,  l40. 
R.  A,  33. 
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in  the  particular  business  in  hand,  or  their  usual  duties  should 
bring  them  into  habitual  consociation  with  each  other,  so  that  they 
might  exercise  an  influence  upon  each  other  promotive  of  proper 
caution  for  their  personal  safety.** 

§  3800(4).    Iowa 

You  are  instructed  that  one  of  the  defenses  urged  by  the  defend- 
ant in  this  case  is  that  the  injury  which  plaintiff  claims  to  have 
sustained  was  occasioned  by  the  negligence  of  a  fellow  servant. 
You  are  instructed  that  if  such  defense  is  true  that  plaintiff  can- 
not recover.  On  this  point  the  law  is  that,  if  a  foreman  is  engaged 
in  the  work  of  superintending,  then  his  negligence  while  so  en- 
gaged whereby  an  inferior  servant  is  injured  will  be  the  negligence 
of  the  master;  but  if  notwithstanding  his  office  of  foreman  he  is 
engaged  in  the  common  work  with  the  other  servants,  and  while  in 
that  capacity  an  injury  results  to  another  servant  from  his  want 
of  ordinary  care,  such  an  injury  would  be  one  inflicted  by  one 

.fellow  servant  upon  another,  and  the  master  would  not  be  liable. 
On  the  other  hand,  if  the  foreman,  exercising  the  power  conferred 
upon  him  by  the  master,  sends  a  man  who  is  working  under  his 
orders  to  a  dangerous  place  to  work  or  puts  him  at  dangerous 
work,  this  will  be  the  act  of  the  master,  and  not  the  act  of  the 

.  fellow  servant,  because  it  is  not  the  act  of  mere  service  with  the 
other,  but  is  an  act  of  authority  which  can  only  be  exercised  by 
virtue  of  an  office  of  vice  principal  for  the  master  for  whose  acts 

the  master  is  liable.     In  this  case  if  you  find  that,  while  

and  plaintiff  were  engaged  together  in  the  same  work,  the  injury 
was  inflicted  upon  plaintiff  by  reason  of  something  which  he  and 

were  doing  .together,  they  would  be  fellow  servants  and 

plaintiff  could  not  recover.  On  the  other  hand,  if  at  the  time  plain- 
tiff was  injured  you  find  that  ,  as  superintendent  or  boss, 

did  negligently  send'  or  order  plaintiff  to  perform  the  work  of  ad- 
justing the  hitch  upon  the  smoke  box,  the  danger  of  which  was 

known  to but  not  known  to  plaintiff,  and  the  said 

did  not  have  reasonable  grounds  to  believe  the  same  were  known 
to  plaintiff,  then  such  negligence,  if  any,  would  be  the  negligence 
of  defendant,  and  not  the  negligence  of  a  fellow  servant.*^ 

I  3800(5).     Missouri 

The  jury  are  instructed  that  if  the  defendant  railway  comf>any' 
had  a  gang  of  men,  among  whom  was  plaintiff,  digging  down  the 
embankment,  as  disclosed  by  the  evidence,  and  if  said  men  were 

80  Pittsburgh,  C,  C.  &  St.  L.  Ry.  si  Jacobson  v.  United  States  Gyp- 

Co.  V.  Bovard,  79  N.  B.  128,  223  111.  sum  Co.,  130  N.  W.  122, 150  Iowa,  33(X 
176. 
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tinder  the  control  and  management  and  subject  to  the  directions  of 

a  superintendent  or  foreman  of  said  defendant  railway  company, 

then  said  superintendent  or  foreman  was  the  vice  principal,  and 

his  acts  in  directing  and  controlling  said  men  were  the  acts  of  the 

defendant.*^ 

§  3800(6).    Oklahoma 

You  are  instructed  that  for  two  or  miore  persons  to  constitute 
fellow  servants  they  need  not  at  the  time  be  engaged  in  the  same 
particular  work.  It  is  sufficient  if  they  are  in  the  service  of  the 
same  employer,  engaged  in  the  same  common  work,  and  perform- 
ing duties  and  services  for  the  same  general  purpose.  Within  this 
rule  one  engaged  in  hauling  coal  from  a  mine  by  means  of  a  horse 
or  team,  and  those  engaged  in  blasting  and  loading  such  coal  in\ 
the  mine,  and  all  employed  by  a  common  master,  are  fellow  servants.** 
§  3800(7).     Oregon 

I  instruct  you  that  all  persons  who  were  engaged  in  sending 
\vheat  down  the  chute  and  turning  it  and  packing  it  were  fellow 
servants,  and  the  negligence  of  any  one  of  them  resulting  in  injury 
to  the  plaintiff  is  a  complete  and  perfect  defense  to  the  master.** 

The  court  instructs  the  jury  that,  if  you  find  from  a  preponder- 
ance of  the  evidence  that  the  plaintiff  and  his  coemploye,  , 

were  working  under  the  orders  and  directions  of  the  outside  fore- 
man,   ,  and  were  required  to  obey  the  orders  and  directions 

of  such  outside  foreman,  then  the  outside  foreman  was  a  vice  prin- 
cipal of  the  defendant,  and  if  you  find  that  he  was  negligent  in 
failing  to  perform  the  duties  which  the  law  imposes  on  the  defend- 
ant, as  stated  in  these  instructions,  if  he  did  so  fail,  then  his  neg- 
ligence, if  any,  was  the  negligence  of  the  defendant.*" 
§  3800(8).    Texas 

You  are  instructed  that  a  vice  principal  is  one  who  has  authority 
to  hire,  direct,  and  discharge  employes,  or  to  whom  the  employer 
delegates  a  duty  owing  to  the  employes.  Where  one  employe  is 
placed  under  the  control  of  another  by  an  employer,  the  orders  of 
said  employe  so  placed  in  control  respecting  the  work  coming 
within  the  scope  of  such  authority  are  the  employer's  orders,  and 
the  acts,  directions,  instruction,  or  conduct  of  said  employe  so 
placed  in  authority  with  reference  to  said  work,  over  which  there 
has  been  given  supervision  and  control  by  the  employer,  are  the 
acts,  instructions,  and  conduct  of  the  vice  principal.*® 

82  Bradley  v.  Chicago,  M.  &  St.  P.  so  Adams  v.  Coi'vallis  &  E.  R   Co 
Ry.  Co.,  39  S.  W.  763,  138  Mo.  293.  152  P.  504,  78  Or.  117. 

83  Henr.vetta  Coal  &  Mining  Co.  v.  soReliablu  Steam  Laundry  v 
O'Hara,  laO  P.  1114,  50  Okl.  159.  Schuster  (Civ.  App.)  159  S.  W  447 

84  Shields  V.  W.  R.  Grace  &  Co.,  179 
P.  265,  91  Or.  187. 
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§  3800(9).     Virginia 

The  court  further  instructs  the  jury  that  tlic  conductor  in  charge 
of  the  train  upon  which  plaintiff  was  at  the  time  he  was  injured 
was  a  superior  officer.  Ther.efore  all  other  employes  on  said  train 
were  subject  to  his  orders.*' 

» 

§  3801.     Same— Section  boss 

The  court  instructs  the  jury  that  a  section  master  of  a  railroad 
company,  in  charge  of  a  particular  sectipn  of  the  company's  road, 
with  a  force  of  hands  under  him,  to  take  care  of  and  preserve  said 
section,  is  not  merely  a  coemploye  with  said  hands,  on  an  equal 
footing  with  them,  but  that  the  relations  between  the  section 
master  and  those  working  under  him  are  those  which  exist  be- 
tween a  superior  and  a  subordinate,  and  that,  in  all  matters  per- 
taining to  the  particular  department  in  which  the  section  master 
is  engaged,  he  is  the  representative  of  the  company,  and,  therefore, 
if  one  who  is  employed  by  the  section  master  to  work  under  him  on 
his  section  in  injured  by  the  negligence  of  the  section  master 
while  engaged  in  and  about  said  employment,  the  company  cannot 
escape  liability  for  said  injury  upon  the  ground  that  the  injured 
party  was  the  coemploye  of  the  section  master;  but  the  jury  are 
further  instructed  that  this  will  not  prevent  the  company  from 
showing,  if  it  can,  that  on  other  grounds  or  for  other  reasons  it  is 
not  liable  to  the  injured  party  for  the  injuries  he  has  sustained.** 

§  3802.     Duty  not  to  employ  incompetent  or  reckless  fellow  serv- 
ants 
§  3802(1).    United  States 

The  jury  are  instructed  that  in  this  case,  while  the  defendant 
did  not  guaranty  to  its  servants,  or  to  this  plaintiff,  that  the  engi- 
neer on  the  switch  engine  in  its  yard  at should  be  careful 

or  skillful  or.  competent,  yet  it  was  bound  to  exercise  proper  care 
to  get  a  person  in  all  respects  fit  for  the  place,  and  if,  after  defend- 
ant had  employed  such  engineer,  it  learned,  or  had  reason  to  be- 
lieve, that  he  was  careless,  reckless,  or  incompetent,  it  was  its 
duty  to  discharge  him ;  that  if  the  defendant  was  careless,  either  in 
employing  or  retaining  in  its  service  a  reckless,  incompetent,  or 
careless  engineer  on  said  engine,  and  on  account  of  the  reckless- 
ness, incompetence,  or  carelessness  of  such  engineer  the  plaintiff 
was  injured,  without  fault  or  negligence  on  his  part,  then,  in  such 
case,  the  railroad  company  is  liable  to  him  for  the  damage  result- 
ing from  such  injury ;  that  sound  sense  and  public  policy  require 
that  railroad  companies  should  not  be  exempt  from  liability  to 

87  Virginia  &  S.  W.  Ky.  Co.  v.  Bal-  ss  Tyler  v.  Cliesapeake  &  O.  E.  Co., 

ley,  49  S.  E.  33,  103  Va.  i05.  13  S.  E.  975,  88  Va.  389. 
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their  employes  for  injuries  resulting  from  the  incompetency,  neg- 
ligence, or  carelessness  of  coemployes,  when,  by  the  exercise  of 
proper  diligence,  such  injuries  might  be  avoided;  that  the  plain- 
tiflf  had  a  right  to  suppose,  and  assume  that  the  railroad  company 
had  used  proper  diligence  and  care  in  the  employment  and  reten- 
tion of  an  engineer ;  that  what  will  amount  to  proper  care  and  dil- 
igence in  the  selection  of  a  servant  for  a  particular  duty,  or  in  the 
retention  of  such  servant,  will  in  part  depend  on  the  character  and 
responsibility  of  that  duty  which  said  servant  is  to  perform.  The 
greater  the  danger  from  the  negligence,  incompetence,  or  care- 
lessness, the  greater  the  care  should  be  in  his  selection  or  reten- 
tion ;  for  instance,  the  same  degree  of  diligence  or  care  which  is 
required  in  the  employmetit  of  a  locomotive  engineer  would  not 
be  required  in  the  employment  of  a  fireman.*^ 

The  jury  are  instructed  that  if  B.,  the  engineer  in  the  yard  at 
,  was  careless,  reckless,  or  incompetent,  and  if  such  careless- 
ness, incompetency,  or  recklessness  caused  the  injury  to  the  plain- 
tiff, then  if  the  agents  or  servants  of  this  defendant,  whose  duty 
it  was  at  that  time  to  employ  and  discharge  him  if  unfit,  did  not 
exercise  due  care  in  the  employment  of  B.,  or  if,  after  he  was  em- 
ployed, they  in  fact  knew  that,  he  was  careless,  reckless,  or  incom- 
petent, or  if,  by  the  exercise  of  due  care,  they  would  have  discov- 
ered that  he  was  careless,  reckless,  or  incompetent,  then  the 
railroad  company  is  liable  to  the  plaintiff  for  any  injury  he  may 
have  suffered  from  such  carelessness,  recklessness,  or  incompe- 
tency of  B.  if  the  plaintiff  himself  was  not  guilty  of  any  negligence 
which  contributed  to  that  injury.  Ordinary  care  or  due  care  in 
such  cases  is  not  merely  such  care  as  other  railroad  companies, 
exercise  under  like  circumstances,  for  other  railr6a,d  companies 
may  be  cafeless.  Ordinary  care  in  the  selection  or  retention  of 
servants  ift  such  cases  implies  that  degree  of  diligence  and  pre- 
caution which  the  exigencies  of  the  particular  service  reasonably 
require;  that  is,  such  care  as,  in  view  of  the  consequences  that  may 
result  from  negligence  on  the  part  of  employes,  is  fairly  com- 
mensurate with  the  perils  or  dangers  likely  to  be  encountered.** 

§  3802(2).     Delaware 

You  are  instructed  that  it  is  the  duty  pf  the  employer  to  exercise 
reasonable  care  in  the  selection  and  retention  of  his  employes,  to 
the  end  that  fellow  servants  or  coemployes  may  not  be  endangered 
in  the  performance  of  their  duties  by  the  conduct  of  other  employes, 
of  the  defendant  who  are  unskillful  or  careless  in  the  performance 

89  Northern  Pac.  E.  Co.  v.  Mares,  8  »o  Northern  Pac.  E.  Co.  v.  Mares,  8. 

S.  Ct.  321,  123  U.  S.  710,  81  L.  Ed.  S.  Ot.  321,  123  V.  S.  710,  31  L.  Ed. 
296.  296. 
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of  their  duty.  The  employer  is  required  to  employ  and  retain  in 
his  service  coworkers  and  fellow  servants  reasonably  competent 
and  careful  for  the  performance  of  the  particular  work  in  which- 
they  are  engaged.  The  degree  of  care  thus  required  of  the  em- 
ployer in  the  selection  and  retention  of  his  employes  is  propor- 
tioned to  the  risk  or  hazard  of  the  particular  business  in  which  the 
employe  is  engaged." 

§  3802(3).    Minnesota 

The  court  instructs  the  jury  that  the  first  question,  then,  is: 

Was  the  man ,  who  was  in  charge  of  the  engine  in  question 

and  -which  has  been  referred  to  in  the  evidence,  an  incompetent  and 
unfit  person  to  perform  the  services  at  which  he  was  engaged? 
This  is  to  be  determined  by  a  consideration  of  all  the  evidence  in 
the  case  having  a  bearing  thereon,  including  a  consideration  of 
the  character  of  the  service,  the  necessity,  if  any,  of  a  previous  ex- 
perience thereat,  the  length  of  experience,  if  any,  which had,. 

and  the  character  of  the  particular  act  or  failure  of  his  which  it  is 
alleged  caused  plaintiffs'  injuries.  The  particular  negligence  of. 
'■ —  here  relied  on  and  alleged  may  or  may  not  be  of  such  a  char- 
acter as  to  indicate  his  competency  or  otherwise.  A  particular  act 
which  in  itself  is  negligent  may  indicate  that  it  was  performed  by 
reason  of  incompetence  on  the  part  of  the  person  so  performing  it,, 
or  it  may  be  a  mere  fugitive  act  of  negligence,  performed  by  one  who 
is  possessed  of  all  the  necessary'  qualifications.    You  are  to  say  in< 

this  case  whether was  competent — that  is,  fit — to  perform 

the  grade  of  services  at  which  he  was  engaged,  or  whether  he  was 

not.    If was  not  an  unfit  and  incompetent  person  to  do  the 

work  at  which  he  was  engaged,  there  can  be  no  recovery  on  this 
ground.  If,  however,  he  was  an  incompetent  and  unfit  person,  the 
next  question  is :  Was  the  defendant  negligent  in  employing  him 
or  in  retaining  him  in  its  employ  ?  You  have  heard  all  the  evidence. 
Defendant  claims  therefrom  that,  even  if ■■ —  was  in  fact  an  in- 
competent person,  the  defendant  did  all  that  could  be  required  of 
it  under  the  circumstances  in  making  inquiries  and  in  seeking  to 
advise  itself  concerning  his  fitness  to  do  what  they  wanted  him 
to  do.  Plaintiffs  claim  that  what  it  did  fell  far  short  of  what  it 
should  have  done  in  this  regard.  If,  in  fact,  he  was  incompetent, 
and  you  so  find,  a  presumption  then  arises  that  defendant  was  neg- 
ligent in  employing  him.    In  this  connection,  also,  you  are  advised 

that ,  not  having  received  a  license  under  the  laws  of  this 

state  which  would  authorize  him  to  have  charge  of  the  instrumen- 
talities which  he  had  in  this  case,  a  presumption  arises  that  de- 

»i  Warren  v.  Harlan  &  Hollingswortji  Corporation,  84  A.  215,  3  Boyce,  182. 
Inst.to  Juries— 260 
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fendant  was  negligent  in  employing  him  to  perform  such  work  as 
that  at  which  he  was  engaged.  These  presumptions  operate  in 
favor  of  the  plaintiffs,  and  in  support  of  the  claims  they  make  as 

to  the  negligence  of  the  defendant  in  employing ;  but  such 

presumptions  are  not  conclusive  by  any  means,  and  you  will  say 
from  all  the  evidence  whether  defendant  was  negligent  in  the 
respect  here  under  consideration,  or  whether  it  was  not.  If,  then, 
was  incompetent  and  unfit  to  operate  the  engine  in  ques- 
tion, and  if  you  further  find  that  defendant  was  negligent  in  em- 
ploying him  under  the  circumstances  of  this  case,  and  if  you  find 

that  plaintiffs'  injuries  were  caused  by  the  acts  or  failure  of 

arising  from  his  unfitness  or  incompetency,  the  plaintiffs  are  en- 
titled to  recover,  unless  they  were  themselves  negligent  in  such 
manner  as  contributed  directly  to  cause  their  own  injuries.®'' 
§  3802(4).     Texas 

The  jury  are  instructed  that  if  you  believfe  from,  the  evidence  that 
A.  was  a  reckless  or  careless  person,  and  a  person  unsafe  to  work 
with  others,  and  believe  further  from  the  evidence  that  the  de- 
fendant's foreman,  S.,  knew  this,  or  in  the  exercise  of  ordinary  care 
ought  to  have  known  thereof,  before  plaintiff  received  his  said  in- 
jury, and  that,  so  knowing  or  having  notice  thereof,  the  said  S. 
employed  the  said  A.  to  work  with  plaintiff  and  other  workmen,  or 
that,  after  so  knowing  or  having  notice  that  the  said  A.  was 
careless,  reckless,  and  unsafe  to  work  with  other  workmen,-  the 
said  S.  retained  the  said  A.  in  employment,  and  if  you  believe  fur- 
ther, from  the  evidence,  that  the  said  S.,  before  plaintiff  was  in- 
jured, knew  or  had  notice  that  the  said  A.  was  such  a  kind  of  man, 
you  will  find  for  plaintiff,  if  you  further  believe  from  the  evidence 
that  the  said  A.  failed  to  exercise  ordinary  care  in  removing  one  of 
said  blocks,  and,  by  reason  of  his  failure  to  exercise  ordinary  care, 
let  said  block  fall  and  injure  plaintiff,  while  plaintiff  himself  was 
exercising  ordinary  care  for  his  own  safety.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
said  S.,  in  employing  the  said  A.,  and  in  retaining  him  in  employ- 
ment, exercised  ordinary  care  for  the  safety  of  the  other  servants 
employed  by  the  said  S.  for  the  defendant,  you  will  find  for  defend- 
ant, even  though  you  should  believe  from  the  evidence  that  the 
said  A.  was  a  carelejss,  reckless,  and  unsafe  person  to  work  with 
others,  unless  you  should  find  for  plaintiff,  under  paragraph  No. 
of  this  charge.  In  this  connection,  you  are  further  instruct- 
ed that,  although  you  should  believe  from  the  evidence  that  A.  was 

92  Kundar    v.    Shenango    Furnace  »3  Sherman   Oil   &   Cotton    Co.    v 

Co.,  112  N.  W.  1012,  102  Minn.  162.  Stewart,  42  S.  W.  241,  17  Tex.  Civ 

App.  59. 
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not  a  skilled  mechanic,  yet  unless  you  should  further  believe  from 
the  evidence  that  he  was  not  a  man  of  ordinary  prudence  in  the 
doing  of  the  work  for  which  he  was  employed,  or  was  not  ordina- 
rily competent  for  such  work,  and  that  the  said  S.  knew  this,  or  in 
the  exercise  of  ordinary  care  ought  to  have  known  this,  before 
plaintiff  was  injured,  then  you  cannot  find  for  plaintiff  on  account 
of  the  said  A.'s  employment  or  his  continuance  in  such  employ- 
ment.** 

§  3803.     Duty  not  to  employ  incompetent  foreman 

You  are  instructed  that  it  is  the  duty  of  the  master  to  ascertain 
the  character  of  the  servants  whom  he  employs  and  .retains  as  to 
being  careless  or  otherwise.  This  duty  is  especially  applicable  in 
the  case  of  a  foreman.  A  foreman  is  one  who  has  immediate 
charge  of  a  gang  of  workmen,  and  whose  orders  and  authority,  in 
and  about  and  concerning  their  work,  the  workmen  are  bound  to 
obey.  A  master  is  under  the  duty  towards  his  servants  not  to 
place  incompetent  or  unfit  persons  in  authority  over  his  other  serv- 
ants. And  in  respect  to  a  servant  that  has  been  in  the  master's 
employ  for  a  long  time,  the  master  is  charged  with  knowledge  of 
such  servant's  general  reputation  in  the  community  as  to  careless- 
ness or  incompetency.®'' 

§  3804.     Liability  for  negligence  of  incompetent  fellow  servant 
%  3804(1).    Delaware 

We  now  especially  direct  your  attention  to  the  distinction  to  be 
made  between  the  negligence  of  a  competent  fellow  servant  and 
the  negligence  of  an  incompetent  fellow  servant.  The  employer 
is  not  liable  for  the  negligence  of  a  competent  fellow  servant,  but 
he  is  liable  for  the  negligence  of  a  careless  and  incompetent  fellow 
servant,  in  the  selection  and  retention  of  whom  he  has  not  exer- 
cised due  and  reasonable  diligence,  if  it  be  shown  at  the  same  time 
that  the  injured  coemploye  used  ordinary  care  and  prudence  to 
avoid  the  injury.  The  plaintiff  insists  that  the  defendant  was  neg- 
ligent in  failing  to  provide  a  reasonably  competent  and  careful 
person  to  operate  the  said  steam  hammer  at  the  time  of  the  accident. 
Was ,  the  hammer  man,  competent  or  incompetent  to  oper- 
ate the  steam  hammer  at  the  time  of  the  accident?  If  you  find  from 
the  preponderance  or  greater  weight  of  the  evidence  that  he  was 
reasonably  competent  for  the  performance  of  the  duties  to  which 
he  had  been  assigned,  your  investigation  of  this  case  should  stop 
there,  and  you  should  return  a  verdict  for  the  defendant.     If  you 

94  Sherman   Oil   &   Cotton    Co.   v.  »6  Johansen  v.  Pioneer  Mining  Co., 

Stewart,  42  S.  W.  241,  17  Tex.  Civ.       137  P.  1019,  77  Wash.  421. 
App.  59. 
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should  find  that  — ■■ was  not  reasonably  competent  for  the  work 

assigned  to  him,  had  tlie  defendant  reason  to  know  it?  If  the  de- 
fendant had  reason  to  know  that was,  incompetent,  and  if 

knowing  it,  or  by  the  exercise  of  due  care  and  caution  could  have 
known  it,  and  continued  him  in  its  employment,  and  if  the  plaintiff 
was  injured  by  reason  of  such  incompetency,  without  the  fault  or 
negligence  of  the  plaintiff  operating  at  the  time,  the  plaintiff  would 
be  entitled  to  recover.     If  the  defendant  had  not  reason  to  know 

that was  not  reasonably  competent  to  perform  the  duties 

assigned  to  him,  or,  as  we  have  said,  if  the  injury  to  the  plaintiff 
■did  not  arise  from  his  coemploye's  incompetency,  the  plaintiff  can- 
not recover.*' 

You  are  instructed  that  by  a  competent  servant  is  meant  a  serv- 
ant reasonably  safe  for  the  performance  of  the  duties  assigned  to 
him,  considering  the  nature  of  the  work  and  the  general  safety  of 
those  engaged  with  him  in  a  common  employment.  Incompetency 
may  exist  in  the  disposition  with  which  a  servant  performs  his 
duties.  Although  he  may  be  physically  and  mentally  able  to  do 
all  that  is  required  of  him,  his  disposition  toward  his  work,  and 
toward  the  general  safety  of  the  work  of  his  employer  and  of  his 
fellow  servants,  may,  or  may  not,  tend  to  make  him  an  incompe- 
tent servant,  according  to  the  facts  and  circumstances  of  the  par- 
ticular case.*' 

§  3804(2).    Wisconsin 

You  are  instructed  that  the  duty  of  the  defendant  was  to  use 
ordinary  care  and  diligence  in  respect  to  employing  competent 
servants,  having  regard  always  to  the  character  of  the  particular 
service,  and  the  consequences  that  might  result  from  incompetency 
in  such  service.    If  the  defendant  exercised  such  care  and  diligence 

in  retaining  in  its  employ at  the  time  of  the  accident,  the 

defendant  was,  not  guilty  of  negligence  in  so  doing,  notwith- 
standing the  fact  that may  have  been  incompetent  at  such 

time,  and  notwithstanding  the  fact  that  an  injury  to  the  plaintiff 
may  have  resulted  by  reason,  of  such  incompetency.'* 

§  3805.     Same — Proximate  cause 

You  are  instructed  that,  if  you  should  believe  from  the  evidence 
that  plaintiff's  injury  was  caused  by  the  said  H.'s  letting  go  the 
rope  and  block  that  the  said  H.  was  engaged  in  removing,  and 
thereby  jerking  the  block  out  of  A.'s  hand,  and  causing  the  same 

»6  Warren  v.   Harlan   &  Hollings-      worth    Corporation,    84'   A.    215,    3 
•worth    Corporation,    84    A.    215,    3       Boyce,  182. 
3oyce,  182.  •  os  Odegard     y.    North    Wisconsin 

»7  Warren   v.  Harlan  &  Hollings-       Lumber  Co.,  110  N.  W.  809,  130  Wis 

659. 
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to  fall  on  plaintiff  while  said  A.  was  exercising  ordinary  care,  you 
will  find  for  defendant,  even  though  you  should  believe  from  the 
evidence  thiat  the  said  A.  was  a  careless,  reckless,  and  unsafe  per- 
son to  do  the  work  that  he  was  engaged  in  doing.®' 

§  3806.     Notice  to  servant  of  incompetency  of  fellow  servant 

You  are  instructed  that  an  employe  is  entitled  to  assume  that  his 
employer  has  exercised  due  care  and  diligence  in  the  selection  and 
retention  of  reasonably  competent  and  careful  coemployes,  and 
is  not  chargeable  with  knowledge  of  the  incompetency  or  careless- 
ness of  his  coemployes  until  he  has  notice  thereof  by  information 
-or  circumstances  reasonably  sufficient  for  that  purpose.  Whether 
an  employe  is  chargeable  with  knowledge  of  the  general  reputation 
of  his  coemploye  for  incompetency  or  carelessness  will  depend  up- 
on the  length  of  time  he  has  known,  or  had  an  opportunity  of  know- 
ing, the  reputation,  of  his  coemploye,  and  upon  all  the  circum- 
stances of  the  particular  case.* 

^  3807.     Effect  of  continuing  in  employment  with  knowledge  of 
incompetency  or  recklessness  of  fellow  servant 

The  jury  are  instructed  that  it  is  also  true  that,  if  the  plaintiff 
had  full  knowledge  of  the  reckless  and  careless  habits  of  the  en- 
gineer, B.,  as  complained  of  by  him,  or  had  reason  to  know  of  such 
recklessness  and  carelessness,  he  should  either  have  quit  the  serv- 
ice or  reported  the  facts  to  the  officers  of  the  company  having  the 
power  to  discharge  him,  and  a  failure  to  do  so  might  be  negligence 
■on  his  part;  but,  gentlemen,  it  is  for  you  to  say,  from  all  the  at- 
tending circumstances,  whether  he  was  neglectful  in  that  regard. 
While  this  rule  of  law  above  stated  is  generally  true,  a  reasonable 
view  must  be  taken  in  its  application  here.  The. evidence  tends  to 
show  that  this  plaintiff  had  been  at  work  in  this  yard  but  a  short 
time,  and  only  a  part  of  that  time  with  or  under  this  engineer,  B. 
Now,  had  he  such  knowledge,  or  had  he  such  an  opportunity  to 
know,  of  the  careless  and  reckless  habits  of  B.  that  rendered  it 
4angerous  for  him  to  work  with  him,  and  made  it  his  duty  to  have 
refused  to  continue  in  such  service,  or  have  reported  him  to  the 
officers  of  the  company?  * 

§  3808.     Failure  to  provide  safe  working  place  for  others 

The  court  further  instructs  the  jury  that  under  the  rules  of  the 
■defendant  company,  which  were  read  in  evidence  to  the  jury,  with 

0  9  Sherman  Oil  &  Cotton  Co.  v.  worth  Corporation  (Del.)  84  A.  215,  3 
Stewart,  42  S.  W.  241,  17  Tex.  Civ.       Boyce,  182. 

App.  59.  ^  Northern  Pac.  R.  Co.  v.  Mares,  8 

1  Warren   v.    Harlan    &    HoUings-       S.  Ot.   321,  123  V.  S.  710,  31  L.  Ed. 

296. 
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reference  to-  the  duties  of  coal  diggers  and  machine  men,  in  look- 
ing after  and  making  safe  the  roof  of  the  mine  in  their  respective 
working  places,  the  intent  and  meaning  of  the  said  rules  was  that 
said  machine  men  and  said  coal  diggers  should  look  after  the  roof 
of  the  mine  in  their  said  places,  and  make  the  same  safe  in  so  far 
as  it  was  necessary  to  protect  themselves,  respectively,  from  dan- 
ger, but  that  the  rules  of  the  company,  read  in  evidence  as  afore- 
said, were  not  intended  to  mean,  and  did-  not  mean,  that  the  said 
machine  men  and  coal  diggers  should  be  charged  with  the  duty  of 
making  their  respective  working  places  safe  for  others  to  work  in ; 
that  so  far  as  other  persons  were  concerned,  that  is,  persons  other 
than  the  said  machine  men  and  coal  diggers,  the  duty  rested  upon 
the  mine  boss  to  use  ordinary  care  to  see  that  the  said  places  were 
safe,  and  if  the  company,  through  its  mine  boss,  did  use  ordinary 
care  to  see  that  the  roof  which  caused  the  accident  in  this  case  was 
safe,  then  the  company  cannot  be  held  liable  for  any  negligence  on 
the  part  of  the  said  machine  men,  or  coal  diggers,  if  such  there 
was,  in  failing  to  use  ordinary  care  to  see  that  such  place  was 
safe.' 

§  3809.     Negligence  of   master   co-operating   with   negligence   of 

fellow  servant 
§  3809(1).    Alabama 

The  jury  are  instructed  that  while,  if  the  negligence  of 

was  the  sole  proximate  cause  of  the  death  of  — ,  plaintiff  could 

not  recover,  yet  if  the  jury  are  reasonably  satisfied  from  the  evi- 
dence that  the  defendant  was  guilty  of  negligence  which  proxi- 
mately helped  to  cause  the  death  of ,  then  the  negligence,  if 

any,  of ,  even  though  it  also  helped  to  cause  the  death,  would 

be  no  answer  to  the  said  negligence  of  the  defendant,  if  any.* 

§  3809(2).     Illinois 

The  court  instructs  the  jury  that,  if  the  defendant  was  itself 
guilty  of  negligence  and  the  plaintiff  was  injured  thereby,  then, 
even  though  it  should  appear  that  some  fellow  servant  of  the 
plaintiff  was  guilty  of  negligence  partly  contributing  toward  caus- 
ing the  injury,  such  negligence  of  said  fellow  servant  would  not, 
in  that  case,  prevent  the  plaintiff'  from  recovering  a  verdict  if  he 
was  otherwise  entitled  thereto  under  the  instructions  and  the  evi- 
dence.* 

3  Colonial  Coal  &  Coke  Co.  v.  Gass,  '^  Klofski   v.    Railroad   Supply  Co 

75  S.  E.  775.  114  Va.  24.  85  N.  E.  274,  235  111.  146. 

*  Sloss-Sheffield  Steel  &  Iron  Co.  v. 
Milbra,  55  So.  890,  173  Ala.  658. 
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§  3809(3).    Iowa 

The  court  instructs  the  jury  that,  if  you  believe  that  the  plain- 
tiff and  the  man  referred  to  by  the  name  of  T.  were  engaged  to- 
gether in  work,  and  the  injury  of  which  the  plaintiff  complains 
was  inflicted  by  reason  of  the  failure  of  the  said  T.  to  exercise  ordi- 
nary care,  independent  of  any  negligence  on  the  part  of  the  defend- 
ant, then  plaintiff  cannot  recover.  But  even  though  said  T.  was 
negligent,  and  you  further  find  that  the  defendant  was  negligent  in 
the  respects  charged,  and  such  negligence  of  the  defendant  concur- 
red with  and  contributed  to  the  injury  of  which  plaintiff  complains, 
then  you  wiil  find  that  the  said  injury  was  caused  by  the  negli- 
gence of  the  defendant,  and  not  by  the  negligence  of  a  fellow 
servant.* 

You  are  instructed  that  under  the  evidence  it  was  th&  duty  of  the 
motorman,  ,  to  approach  the  barn  with  his  car  under  con- 
trol so  that  he  could  make  a  reasonably  quick  stop  at  any  time 

after  he  left  the  line  on  ,  and  before  he  reached  the  barn, 

and  if  said  motorman  failed  to  perform  this  duty,  and  if  plaintiff 
was  injured  as  a  result  of  the  negligence  of  said  motorman  alone, 
and  without  any  fault  or  negligence  on  the  part  of  the  defendant 
company,  then  plaintiff  is  not  entitled  to  recover,  and,  in  that 
event,  your  verdict  should  be  for  the  defendant.  If,  however,  the 
motorman, ,  was  negligent,  and  the  defendant  was  also  neg- 
ligent, as  alleged  by  plaintiff,  and  if  plaintiff,  without  contributory 
negligence  on  his  part,  was  injured  as  the  direct  and  proximate 

result  of  the  concurrent  negligence  of  said  —  and  defendant, 

then  plaintiff  is  entitled  to  recover.' 

§  3809(4).     South  Carolina 

'  I  charge  you, that  the  master  is  not  liable  for  an  injury  occurring 
through  the  act  of  a  fellow  servant ;  but  if  the  act  of  a  fellow  serv- 
ant merely  co-operated  or  contributed,  along  with  some  independ- 
ent act  of  negligence  on  the  part  of  the  master,  such  as  a  failure  of 
the  master  to  use  ordinary  ca-re  to  provide  a  safe  place  of  work,  or 
a  safe  way  for  the  servant  to  use  in  passing  from  his  work  to  a 
toilet  provided  for  his  use  during  the  hours  of  employment,  and 
returning  from  the  toilet  to  the  place  of  work,  then  the  fact  that  an 
injury  may  have  been  caused  by  the  act  of  a  fellow  servant 
would  not  be  a  defense,  if  it  was  also  caused  by  the  negligence  of 
the  master  in  failing  to  furnish  a  safe  place  or  a  safe  way  for  the 
use  of  the  servant,  under  the  circumstances  which  I  have  stated 
to  you.    As  I  have  said,  the  mere  fact  that  an  injury  may  have  been 

e  Donnelly    v.   Ft.  Dodge  Portland  ^  Doran  v.  Waterloo,  C.  F.  &  N.  Ey. 

Cement  Corporation,  148  N.  W.  982,       Co.,  147  N.  W.  1100. 
168  Iowa,  393. 
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due  to  the  act  of  a  fellow  servant  would  not  be  a  defense,  unless  it 
was  the  sole  cause  of  the  injury,  or  unless  you  find  there  was  no 
negligence  on  the  part  of  the  master.  The  master  is  not  responsi- 
ble for  the  act  of  a  fellow  servant,  but  he  -v^ould  be  responsible 
for  his  own  negligence,  if  he  were  guilty  of  negligence,  in  failing 
to  provide  a  safe  place  for  work,  or  safe  means  and  a  safe  way  for 
the  servant  while  at  work,  and  for  such  negligence  in  failing  to 
provide  a  safe  place  or  safe  way  for  the  use  of  the  servant  while 
at  work,  he  would  be  responsible,  if  it  caused  injuries  to^he  serv- 
ant, notwithstanding  that  the  negligent  act  of  a  fellow  servant 
might  have  contributed  to  those  injuries  also  as  a  proximate  cause.* 
The  jury  are  instructed  that,  in  Order  to  relieve  the  master  from 
liability,  the  negligence  of  the  fellow  servant  must  have  been  the 
sole  cause  of  the  injury,  if  any,  and  not  have  commingled  with 
or  combined  with  the  master's  negligence  as  a  proximate  cause  of 
such  injury.® 

§  3809(5).    Texas  * 

In  this  connection,  and  in  connection  with  the'  instruction  con- 
tained in  paragraph  No. of  this  charge,  you  are  further  in- 
structed that,  in  order  for  the  defendant  to  be  liable  to  plaintiff  on 
account  of  any  failure  on  the  part  of  the  said  S.  to  exercise  ordinary 
care  for  the  plaintiff's  safety,  such  failure  on  S.'s  part  to  exercise 
such  care  must  have  been  the  cause  of  the  injury  that  plaintiff  re- 
ceived, if  he  received  any.  So,  even  if  you  should  believe  from 
the  evidence  that  the  said  S.  himself,  or  by  one  L.  as  his  mouth- 
piece, directed  or  caused  the  said  A.  and  H.  to  go  up  on  a  derrick, 
and  remove  some  ropes  and  blocks  from  the  top  of  said  derrick, 
while  plaintiff  was  at  work  beneath,  winding  up  a  rope  on  the 
windlass  to  said  derrick,  and  that,  in  so  doing,  the  said  S.  failed  to' 
exercise  ordinary  care  for  plaintiff's  safety,  still,  if  you  should  be- 
lieve from  the  evidence  that  the  said  H.  and  A.,  or  either  of  them, 
failed  to  use  ordinary  care  for  plaintiff's  safety  in  doing  said  work 
or  removing  said  ropes  and  blocks  from  the  top  of  said  derrick, 
and  that  this  failure  on  the  part  of  the  said  H.  and  A.,  or  on  the 
part  of  either  of  them,  to  exercise  such  care,  caused  the  injury  to 
plaintiff,  then  you  will  find  for  defendant,  unless  you  find  for  plain- 
tiff, under  the  instruction  contained  in  paragraph  of  this 

charge.^' 

§  3809(6).    Virginia 

The  court  instructs  the  jury  that,  if  they  shall  believe  from  the 
evidence  that  the  negligence  of  the  defendant  company  was  the 

8  Harwell  v.  Columbia  Mills,  112  S.  lo  Sherman   Oil   &   Cotton  Co.   v. 

C.  177,  98  S.  E.  324.  Stewart,  42  S.  W.  241,   17  Tex.  Civ. 

»  Elms  v.  Southern  Power  Co.,   60  App.  59. 
S.  E.  1110,  79  S.  C.  502. 
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proximate  cause  of  the  injury  complained  of  in  this  action,  the  de- 
fendant company  is  not  relieved  from  liability  on  account  of  the 
fact  that  the  negligence  of  a  fellow  servant  of  the  plaintiff  also 
•contributed  to  the  injury.^^ 

§  3810.     Modification  or  abolition  of  common-law  doctrine  of  fel- 
low servants 
%  38I0(I)-    Oklahoma 

You  are  instructed  that  one  who  employs  others  to  labor  is  in 
law  termed  the  master,  and  the  one  employed  is  called  the  servant. 
When  the  master  is  engaged  in  the  operation  of  a  railroad  it  is  its 
duty  to  guard  its  servants  against  probable  injury  so  far  as  it  can 
do  so  by  the  exercise  of  ordinary  care  and  caution  in  the  employ- 
ment of  careful,  cautious,  and  competent  fellow  servants  to  assist 
in  such  master's  work;  and,  if  a  servant  is  injured  while  engaged 
in  performing  his  duties  to  such  master,  by  some  act  of  one  of 
his  fellow  servants  who  is  also  employed  by  such  master  of  which 
«uch  fellow  servant  would  not  have  been  guilty  had  he  been  at  the 
time  in  the  exercise  of  such  a  degree  of  care  for  the  safety  of  his 
injured  coservant  as  an  ordinarily  careful  and  prudent  man  would 
have  exercised  under  like  or  similar  circumstances,  the  master  will 
be  liable  to  the  injured  servant  in  damages  proximately  flowing 
from  such  negligent  act  of  the  fellow  servant.** 

You  are  instructed  that  the  Constitution  of  the  state  of — 

contains  the  following  provision:  "The  common-law  doctrine  of 
the  fellow  servant,  so  far  as  it  affects  the  liability  of  the  master 
for  injuries  to  his  servant,  resulting,  from  the  acts  or  omissions  of 
any  other  servant  or  servants  of  the  common  master,  is  abrogated 
as  to  every  employe  of  every  railroad  company  and  every  street 
railway  company  or  interurban  railway  company,  and  of  every  per- 
son, fivm,  or  corporation  engaged  in  mining  in  this  state;  and 
■every  such  employe  shall  have  the  same  right  to  recover  for  every 
injury  suffered  by  him.  for  the  acts  or  omissions  of  any  other  em- 
ploye or  employes  of  a  common  master  that  a  servant  would  have 
if  such  acts  or  omissions  were  those  of  the  master  himself  in  the 
performance  of  a  nonassignable  duty."  ** 

You  are  instructed  that  in  the  event  you  find  from  the  evidence 
that  the  plaintiff  was  injured,  as  alleged  in  his  petition,  while  in 
the  employment  of  the  defendant  in  the  mining  of  coal  within  the 
state  of ,  by  reason  of  the  act  or  omission  of  any  other  em- 
ploye or  employes  of  the  said  defendant,  and  not  by  his  own  fault 

11  Darby  Coal  Mining  Co.  v.  Shoop,  is  Henry etta  Coal  &  Mining  Co.  v. 
«3  S.  E.  412, 116  Va.  848.                            O'Hara,  150  P.  1114,  50  Okl.  159. 

12  Chicago,  R.  I.  &  P-  Ry-  Co.  v. 
Pruitt,  170  P.  1143. 
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or  negligence,  then  the  plaintiff  has  the  same  right  to  recover  .from 
the  defendant  for  the  injuries  suffered  by  him  as  though  the  same 
were  occasioned  by  the  act  or  omission  of  the  defendant  himself.^* 

§  3810(2).     Texas 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  while  plaintiff  was  sitting  on  the  scaffold  and  was  raising  the 
beam  into  position  with  a  screw  jack,  one  or  more  of  his  fellow 
servants  was  prizing  on  the  beam  with  a  bar,  and  if' you  further 
find  that,  while  plaintiff  was  so  operating  the  jack,  his  said  fellow 
servants  suddenly  jerked  the  beam  with  the  bar  and  that  this  re- 
leased the  weight  on  the  jack  and  caused  plaintiff  to  lose  his  bal- 
ance and  fall,  and  if  you  further  find  that  the  jerking  of  the  beam 
with  the  bar,  if  it  was  so  jerked,  was  negligence,  and  that  such  neg- 
ligence  was  the  direct  and  proximate  cause  of  plaintiff  falling,  and 
if  you  further  find  that  plaintiff  sustained  in  such  fall  any  of  the 
injuries  alleged  in  his  petition,  then  you  should  return  a  verdict  for 
plaintiff." 

You  are  instructed  that  under  the  statute  now  in  force,  known  as 
the  Employers'  Liability  Act,  it  is  provided  that  a  corporation 
operating  a  railroad  in  this  state  shall  be  liable  in  damages  to  any 
of  its  employes  suffering  injury  proximately  caused  by  negligence 
of  its  agents  or  employes,  and  that  the  fact,  if  a  fact,  that  the 
injured  employe  may  have  been  guilty  of  contributory  negligence 
shall  not  bar  a  recovery,  but  that  in  such  event  the  damages  shall 
be  diminished  by  the  jury  in  proportion  to  the  amount  of  negli- 
gence attributable  to  such  employe.  Under  this  statute,  an  em- 
ployer, such  as  defendant,  is  not  an  insurer  of  the  safety  of  its 
employes,  but  negligence  of  its  employes,  if  committed  within  the 
scope  of  their  employment  towards  another  employe,  is  chargeable 
to  such  employer,  and  deemed  in  law  its  own.^* 

§  3811.  Rule  under  federal  Employers'  Liability  Act — Liability 
for  injuries  to  foreman  through  negligence  of  men  un- 
der him 

The  jury  are  instructed  that,  if  the  jury  shall  believe  from  a 
preponderance  of  the  evidence  that  the  servants  of  the  defendant  in 
the  elcercise  of  ordinary  care  should  have  known  of  the  loose  roof 
upon  the  wrecked  car  that  was  being  placed  upon  the  track,  and 
that  in  the  exercise  of  ordinary  care  they  failed  to  remove  the  same 

1*  Henryetta  Coal  &  Mining  Co.  v.  the  objection  to  the   instruction  was 

O'Hara,  150  P.  1114,  50  Okl.  159.  that,  in  referring  to  the  negligence  of 

1  =  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  fellow  servants,  it  was  not  limited  to 

Keinhart  (Civ.  App.)  182  S.  W.  436.  the  negligence. of  Mexicans. 

PlaintifE  alleged   that   two   Mexican  lo  St.  Louis,  B.  &  M.  By.  Co.  v.  Ver- 

fellow  servants  were  negligent,  and  non  (Civ.  App.)  161  S.  W.  Hi. 
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or  failed  to  tie  it  so  that  it  would  not  slide  off  the  car,  or  if  the 
jury  shall  believe  that  the  servants  of  the  defendant  moved  said 
car  without  orders  from  plaintiff,  and  shall  further  believe  that 
such  act  or  acts  was  negligence,  and  that  such  negligence,  if  any, 
was  the  proximate  cause  of  the  injury,  then  it  will  be  your  duty  to 
find  for  the  plaintiff;   otherwise,  you  will  find  for  the  defendant." 

9.     Proximate  Cause 

§  3812.     Negligence  of  master  as  proximate  cause  of  injury 
§  3812(1).    United  States 

The  jury  are  instructed  that  it  is  contended  on  behalf  of  defend- 
ants' counsel  that,  even  conceding  a  faulty  condition  of  the  cross- 
ing over  this  highway,  it  was  not  the. proximate  cause  of  the  injury, 
and  therefore  not  such  negligence  as  would  make  the  defendants 
liable.  Xhe  rule  is  well  settled  that  the  plaintiff  cannot  recover 
except  for  what  is  called  the  proximate  or, immediate  cause  of  the 
injury,  and  that  remote  causes  do  not  constitute  such  negligence  as 
wotild  make  the  defendants  liable.  In  this  case  it  is  a  question  for 
you  to  determine,  gentlemen,  where  the  injury  occurred,  and 
whether,  considering  where  it  occurred,  it  was  the  proximate  and 
direct  cause  of  the  negligence  on  the  part  of  the  railroad  com- 
pany. The  whole  unfortunate  accident  took  place  within  a  fe.w 
seconds,  as  stated  by  most  of  the  witnesses.  The  petition  avers 
that  the  decedent,  after  he  had  perfected  the  coupling  of  the  cars, 
had  his  foot  caught  on  this  defective  planking,  but  that  he  had 
about  recovered  himself  from  stumbling  on  this  defective  plank- 
ing, so  far  as  that  part  of  the  accident  is  concerned,  and  would 
have  probably  righted  himself,  and  been  able  to  throw  himself  out 
from  the  cars,  if  it  had  not  been  for  the  hole  between  the  ties,  into 
which  his  foot  finally  went,  and  from  which  he  was  unable  to  ex- 
tricate himself.  The  contention  by  the  defendants  is  that  this  hole, 
being  the  last  place  where  he  was  caught,  was  the  proximate  and 
direct  cause  of  the  injury,  and  that  the  slipping  and  falling  on  the 
crossing  cannot  be  considered  as  the  negligence  which  caused  the 
injury.  That  is  a  question  of  fact  for  you,  gentlemen  of  the  jury, 
to  determine  under  the  instructions  I  have  given  you  as  to  proxi- 
mate cause,  and  under  the  facts  as  they  have  been  stated  to  you; 
and  it  will  be  very  important  for  you  to  consider  closely  the  facts 
which  bear  on  this  part  of  the  case,  because  it  is  the  only  negligence 
charged  for  which  the  defendants  would  he  liable.^* 

17  Wight  V.  Morgan  (Tex.  Civ.  App.)  isHen-ick    v.    Quigley    (C.    C.    A 

220  S.  W.  295.  Ohio)  101  F.  187,  41  C.  C.  A.  294. 
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§  3812(2).     Arkansas 

The  court  instructs  the  jury  that,  even  if  you  should  believe  from 
the  evidence  that  typhoid  fever  contributed  to  cause  the  death  of 
deceased,  yet  if  you  further  believe  from  the  evidence  that  deceased 
received  an  injury  as  alleged,  and  that  said  injury  was  caused  by 
the  negligence  of  the  defendant's  agents  and  servants  as  alleged, 
and  that  said  injury,  together  with  typhoid  fever,  caused  the  death 
of  deceased,  and  that  but  for  said  injury  deceased  would  not  have 
died,  then  your  verdict  should  be  for  the  plaintiif.^® 
§  3812(3).    Illinois 

The  court  instructs  you  that  in  this  case  the  burden  is  upon  the 
plaintiff  to  prOve  by  a  preponderance  or  greater  weight  of  the  evi- 
dence, not  only  that  his  alleged  injuries  now  exist  or  have  existed,, 
but  that  they  are  the  result  of  the  explosion  of  the  molten  metal 
from  the  furnace  coming  in  contact  with  water  whicl^  was  on  the 
ground  under  the,  fui-nace ;  and  in  determining  whether  or  not  the 
plaintiff  has  sustained  the  alleged  injuries,  and  whether  such  in- 
juries resulted  from  the  explosion  in  question,  and  whether  or  not 
the  explosion  was  caused  by  the  molten  rnetal  coming  in  contact: 
with  the  water,  you  should  consider  all  the  evidence  in  the  case  and 
all  the  facts  and  circumstances  proved  on  the  trial,  and  if,  after 
sudh  consideration,  you  determine  that  such  alleged  injuries  do  not 
and  have  not  existed,  or  that  they  did  not  result  from  the  explosion: 
in  question,  or  that  said  explosion  did  not  result  from  the  dumping- 
of  the  molten  metal  in  water  which  is  alleged  to  have  been  on  the 
ground  under  the  furnace,  then  the  plaintiff  cannot  recover  in  this- 
case.** 
§  3812(4).     Indiana 

You  are  instructed  that  in  this  action  the  complaint  alleges  that 
the  defendant  carelessly  and  negligently  maintained  the  grating  in 
question  "so  that  the  said  grating  was  not  close  up  flush  with  the 

oven, 'but  said  grating  extended  to  within or inches 

of  said  oven."  Before  the  plaintiff  can  recover  in  this  action,  he 
must  show  that  his  injuries  were  traceable  directly  and  proximate- 
ly to  the  said  negligence  of  the  defendant.  And  if  the  plaintiff  pur- 
posely or  carelessly  did  any  act  which  caused  him  to  fall,  or  acci- 
dentally lost  his  balance  and  fell,  and  that. the  falling  was  not  pro- 
duced by  the  existence  of  the  alleged  opening  between  the  said 
grating  and  oven,  then  such  opening  is  not  the  proximate  cause  of 
the  injury,  and  the  plaintiff  cannot  recover  in  this  action,  and  your 
verdict  should  be  for  the  defendant.*^ 

19  St.  Louis,  I.  M.  &  S.  Ey.  Co.  v.  Co.  of  New  Jersey,  115  N.  E.  178,  277" 
Steel,  197  S.  W.  288,  129  Ark.  520.  111.  63. 

ifo  OzecU  V.  International  Harvester  21  Kokomo  Brass  Works  v   Doran 

105  N.  E.  167,  59  Ind.  App.  583.     ,      '' 


4157  MASTER  AND   SERVANT  §  3812(7) 

§  3812(5).    Iowa 

The  court  instructs  the  jury  that,  if  you  believe  in  this  case  that 
the  plaintiff  was  injured,  and  that  the  system  of  signaling  adopted 
by  the  defendant  was  negligent  and  unsafe,  and  it  is  further  shown 
by  a  preponderance  of  the  evidence  because  and  on  account  of  said 
unsafe  system  of  signaling  that  the  dolly  was  started  as  charged 
and  caused  the  injury  to  the  plaintiff,  then  you  will  find  that  said 
negligence  was  the  proximate  cause  of  plaintiff's  injury.  But  if 
the  injury  to  the  plaintiff  was  caused  in  some  other  way  not  con- 
current with  the:  system  of  signaling  and  contributed  to  by  the 
same,  then  the  negligence  of  defendant,  if  you  find  it  was  negli- 
gence, would  not  be  the  proximate  cause  of  plaintiff's  injury,  and 
he  cannot  recover.** 

§  3812(6).     Michigan 

You  are  instructed  that,  to  make  defendant  liable,  she  must  have 
been  herself  careless,  and  such  carelessness  must  have  been  the 
sole  cause  of  the  boy's  injury.** 

You  are  instructed  that  the  fact  that  the  plaintiff  was  request- 
ed to  go  to  the  field  to  keep  chickens  out  of  the  grass,  and  that  pur- 
suant to  such  request  he  did  go  into  the  field,  and  that  except  for 
such  request  plaintiff  would  not  have  been  injured,  will  not  of 
themselves  justify  you  in  rendering  a  verdict  in  plaintiff's  favor. 
In  other  words,  inviting  him  into  the  field  and  asking  him  to  take 
care  of  the  chickens  is  not  the  direct,  immediate,  proximate  cause 
of  the  injury.  A  person  might  go  into  a  field  and  drive  chickens  a 
month  and  not  run  into  a  mowing  machine.  The  proximate  cause 
of  the  injury  was  the  knives  coming  in  contact  with  his  leg,  and  the 
question  is  in  reference  to  his  right  to  recover,  whether  he  was  careless 
in  getting  there,  and  also  whether  defendant  was  careless  in  not  pre- 
venting the  accident.** 

§  3812(7).    Missouri 

The  court  instructs  the  jury  that,  if  you  find  the  issues  for  the 
plaintiff,  you  cannot,  in  determining  what  injuries  you  will  com- 
pensate him  for,  consider  such  as  were  inflicted  by  the  log  first 
striking  the  plaintiff,  but  only  such -as  were  sustained  by  him  by 
reason  of  the  log  being  permitted  negligently  to  drop  upon  him 
after  he  had  fallen,  and  then  dragged  across  his  body,  provided  that 
you  find  only  that  such  dragging  was  negligently  done.*^ 

22  Donnelly  v.  Ft.  Dodge  Portland  ^s  Alien  v.  Quercus  Lumber  Co.,  168 

Cement  Corporation,  148  N.  W.  982,  S.  W.  794,  182  Mo.  App.  280.    Plain- 

168  Iowa,  393.  tiff  was  employed  in  connection  ■sylth 

28  White  V.  Cowing,  171  N.  W.  450,  a  derrick  in  lilting  logs  around  from 

205  Mich.  318.  place  to  place  in  a  lumber  yard. 

24  White  V.  Cowing,  171  N.  W.  450, 
205  Mich.  318. 
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The  court  instructs  the  jury  that,  even  though  you  find  from  the 
evidence  that  the  engineer  carelessly  handled  the  engine  and  der- 
rick and  log  on  the  occasion  when  plaintiff  was  injured,  plaintiff  is 
still  not  entitled  to  recover  unless  he  had  proved  by  the  greater 
weight  of  the  evidence  that  such  carelessness  was  the  sole  and  only 
and  direct  cause  of  his  injuries.^* 

You  are  further  instructed  that,  before  plaintiff  can  recover  for 
any  injuries  inflicted  upon  him  by  the  log  striking  him  after  he  was 
knocked  down,  the  burden  is  upon  him  to  prove  by  the  greater 
weight  of  the  evidence  that,  after  the  log  struck  him  and  knocked 
him  down,  the  engineer  saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  that  he  had  been  knocked  down,  arid  that  said 
engineer  then  carelessly  and  negligently  permitted  said  log  to  fall 
on  him,  and,  unless  plaintiff  has  so  proved  both  of  these  facts,  he 
cannot  recover  for  any  injuries  inflicted  upon  him  by  reason  of  the 
log  striking  or  falling  on  him  after  he  was  first  struck  by  it  and 
knocked  down.^' 

§  3812(8).     North  Carolina 

You  are  instructed  that,  if  you  find  from  the  evidence  by  its 
greater  weight  that  the  defendant  was  negligent  in  the  respect  alleged, 
you  must  further  find,  before  answering  the  first  issue,  "Yes,"  that 
such  negligence  was  the  proximate,  that  is,  the  real  or  moving, 
cause  of  the  injury.  In  other  words  you  must  find  from  the  evi- 
dence by  its  greater  weight,  not  only  that  this  defendant  was  negli- 
gent in  the  manner  alleged,  but  that  thfe  injury  would  not  have  oc- 
curred otherwise,  and  if  you  are  not  satisfied,  then  you  are  in- 
structed to  answer  the  first  issue,  "No."  ** 

The  jury  are  instructed  that,  in  order  to  establish  actionable  neg- 
ligence, it  is  necessary  for  the  plaintiff  to  show  to  the  jury,  by  the 
greater  weight  of  evidence,  that  there  has  been  a  failure  by  the  de- 
fendant in  the  exercise  of  reasonable  care  to  discharge  some  duty 
which  it  owed  the  plaintiff  under  the  circumstances  in  which  they 
were  placed,  "reasonable  care"  being  that  care  which  a  prudent 
man  would  exercise  under  similar  circumstances,  when  surrounded 
by  like  conditions;  and  not  only  this,  but  he  must  also  show  that 
such  failure  of  duty  was  the  proximate  cause  of  the  result,  "proxi- 
mate cause"  being  that  which  produces  the  result  in  a  continuous 
sequence,  and  one  without  which  the  result  would  not  have  hap- 
pened, and  one  from  which  a  man  of.  ordinary  prudence  could  fore- 
see that  such  result  would  likely  happen.^* 

2  8  Allen  V.   Quercus   Lumber  Co.,  =»Aiiisley  v.  Jolin  L.   Roper  Luni- 

168  S,  W.  794,  182  Mo.  App.  280.  ber  Co.,  SI  S.  E.  4,  165  N.  C.  122. 

27  Allen    V.    Quercus    Lumber  Co.,  "o  Midgette  v.  Branning  Mfg    Co 

168  S.  W.  794,  182  Mo.  App.  280.  64  S.  B.  5,  150  N.  C.  333. 
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§  3812(9).    Oklahoma 

You  are  instructed  that  negligence  as  the  proximate  cause  of  an 
injury  is  a  cause  such  that  a  man  of  ordinary  experience  and  sagacity 
could  foresee  that  the  result,  might  probably  ensue.'^ 

You  are  instructed  that  in  this  case  the  plaintiff  claims  that  he 
is  suffering  from  pain  and  paralysis  of  the  lower  limbs,  which  is 
incurable  and  permanent,  and  that  such  condition  is  the  natural 
and  necessary  consequence  of  an  injury  which  he  claims  to  have 

sustained  on  ,  while  in  the  employment  of  the  defendant  as 

an  engineer  and  which  he  claims  to  have  been  caused  by  the  negli- 
gence of  said  defendant  on  that  day;  now,  gentlemen  of  the  jury, 
you  are  instructed  that  unless  you  believe  from  a  preponderance  of 

the  evidence  on  said ,  the  plaintiff  was  in  the  employment  of 

the  defendant  as  engineer,  and  while  so  employed  was  injured  by 
the  negligence  of  the  defendant,  and  that  such  injury,  if  any,  that 
he  received  at  said  time  was  the  natural  and  necessary  cause  of  his 
present  condition  and  present  injury,  then  and  in  that  event  you 
cannot  find  for  the  plaintiff  for  any  sum  on  account  of  permanent 
injury.*" 

You  are  instructed  that  before  the  plaintiff  is  entitled  to  recover 
herein,  he  must  show  by  a  preponderance  of  the  evidence  that  he 
was  injured  in  the  way  and  manner  stated  in  his  .petition,  and  that 
he  received  such  injury  while  in  the  employment  of  the  defendant 
company  and  as  a  proximate  result  of  the  negligence  of  th«  agents; 
and  servants  of  the  defendant  company  in  furnishing  the  plaintiff, 
as  locomotive  engineer,  a  defective  engine  and,  locomotive  that 
caused  said  injury,  and  that  said  injury  was  not  the  proximate  re- 
sult or  contributed  to  by  any  negligence  of  the  plaintiff;  but  in 
case  you  find  against  the  plaintiff  upon  these  issues  you  will  then 
return  a  verdict  in  favor  of  the  defendant.** 

You  are  instructed  that  the  proximate  cause  of  the  injury  is  a 
cause  which  directly  produces  the  injury  without  the  intervention 
of  any  intermediate  independent  and  efficient  cause  without  which 
the  accident  would  not  have  occurred,  and  a  cause  is  not  a- proxi- 
mate cause  when  the  intermediate  or  independent  cause  directly 
produces  the  accident.** 

§  3812(10).     TeJ^as 

In  this  connection  you  are  also  charged  that  by  "proximate 
cause"  is  meant  that  which  in  a, natural  and  continuous  sequence 
unbroken  by  any  new  and  independent  cause  produces  the  event, 

31  Chicago,  R.  I.  &  P.  Ey.  Co.  v.  3  3  Wichita  Falls  &  N.  W.  Ey.  Co. 
Penlx,  159  P.  1141,  61  Okl.  4.  v.  Puckett,  157  P.  112,  53  Okl.  463. 

32  Wichita  Falls  &  N.  W.  Ey.  Co.  34  Henrj'etta  Coal  &  Mining  Co.  v. 
V.  Puckett,  157  P.  112,  53  Okl.  463,  O'Hara,  150  P.  1114,  50  Okl.  159. 
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and  without  which  the  event  would  not  have  happened,  and  from 
which  it  could  and  should  have  reasonably  been  anticipated  that 
injury  would  result  therefrom  as  a  natural  and  probable  conse- 
quence under  the  circumgtances.^^ 

You  are  instructed  that  by  "proximate  cause"  of  an  injury  is  not 
necessarily  meant  the  nearest  time  or  physical  sequence,  but  is 
meant  a  cause  without  which  the  injury  would  not  have  happened, 
and  from  which  the  injury  in  question,  or  some  like  injury,  might 
reasonably  have  been  anticipated  as  a  natural  and  probable  conse- 
quence.** 

The  court  instructs  the  jury  that,  if  you  find  that  the  plaintiff 
■did  not  fall  and  receive  injury  while  attempting  to  set  the  brake  on 
the  occasion  in  question,  you  will  find  for  the  defendant,  or  if  the 
plaintiff  fell  and  was  injured  while  attempting  to  set  the  brake, 
yet  if  you  do  not  find  that  such  fall  directly  and  proximately  re- 
sulted from  a  defective  condition  of  the  ratchet  dog,  and  that  de- 
fendant failed  to  use  ordinary  care  to  inspect  and  discover  same, 
you  will  find  for  the  defendant.*' 

The  jury  are  instructed  that  in  this  case  it  is  entirely  imtnaterial 

whether  the  defendant's  oil  mill  track,  in  its  yard  at  ,  the 

place  where  it  is  alleged  plaintiff  sustained  the  injuries  complained 
of,  was  ballasted  .or  suirfaced  up  between  the  rails,  as  the  evidence, 
vvithout  conflict,  shows  that  the  injuries  of  which  the  plaintiff  com- 
plains were  not  caused  or  pi;odUced  by  reason  of  any  defect,  or 
want  of  proper  condition,  in  the  said  track.  The  jury  are  also  in- 
structed that,  in  determining  plaintiff's  right  to  recover  herein, 
they  are  not  to  take  into  consideration,  any  alleged  facts  or  peculi- 
arity about  the  oil- tank  cars  which  the  plaintiff  was  attempting  to 
•couple  at  the  time  he  received  his  injury.  The  law  is  that  that 
negligence  only  is  actionable  which  produces,  or  contributes  to 
producing,  the  injury  complained  of,  and  any  other  negligence  can- 
not be  considered.** 

§  3813.     Concurrent  negligence  of  master  and  third  person 

You  are  further  instructed  that  if  an  accident  occurs  from  two 
causes,  both  of  which  causes  are  due  to  the  negligence  of  different 
persons  or  corporations,  but  which  two  causes  together  are  the 
efficient  cause  pf  the  accident  or  injuries,  then  all  of  the  persons  or 
corporations  whose  acts  contribute  to  the  accident  are  liable  for  an 

3  5  Kirby  Lumber  Co.  v.  Bratcher  of  Texas  v.  Downs  (Civ.  App.)  153  S 

(Cir.  App.)  191  S.  W.  700.  W.  714. 

38  St.  Louis,  B.  &  M.  Ey.  Oo.  V.  Ver-  ss  Missouri,   K.   &  T.   Ry.    Co    of 

Eon  (Civ.  App.)  161  B.  W.  84.  Texas  v.  Kirkland,  32  S.  W.  588^  11 

S7  St  Louis  Soutliwestern  Ry.    Co.  Tex.  Civ.  App.  528. 


J:161  MASTER  AND  SERVANT  §  3813 

injury  resulting  from   such  accident,  and  the  negligence  of  one 
furnishes  no  excuse  for  the  negligence  of  the  other.** 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff  was  qot  guilty  of  contributory  negligence,  as 
hereinbefore  defined,  and  that  he  was  injured,  as  alleged,  and  that 
his  said  injuries  were  not  caused  by,  and  did  not  result  from  the 
risks,  ordinarily  incident  to  his  employment,  as  hereinbefore  de- 
fined, and  you  further  find  that  the  defendant  telephone  company 
failed  to  exercise  ordinary  care,  as  hereinbefore  defined,  to  furnish 
the  plaintiff  with  reasonably  safe  appliances  with  which  he  was 
required  to  work,  if  he  was  so  required,  or  that  the  defendants, 
or  either  of  them,  failed  to  exercise  ordinary  care  to  discover  the 
exposed  condition  of  the  said  electric  light  wire,  if  you  believe  it 
was  exposed,  and  that  thereby  it  became  dangerous,  and  likely  to 
divert  a  current  of  electricity,  and  that  said  current  was  diverted 
from  said  wire  to  said  rope,  and  into  or  through  the  person  of  the 
plaintiff,  and  that  the  defendant  telephone  company  did  furnish 
said  wet  rope  to  the  plaintiff,  if  it  was  so  furnished,  and  that  said 
rope  was  likely  to  and  did  transmit  said  current  of  electricity  into 
the  plaintiff,  and  that  the  doing  and  the  failure  on  the  part  of  the 
said  defendants,  or  either  of  them,  to  do  or  perform  the  things 
herein  mentioned,  if  they  did  so  do  and  did  fail  to  so  do  and  perform 
them,  constituted  negligence,  and  that  such  negligence  was  the  direct 
and  proximate  cause  of  the  injury  to  the  plaintiff,  if  any,  you  should 
find  a  verdict  for  the  plaintiff.*" 

You  are  instructed  that  if  you  find  and  believe  from  the  evidence 
that  the  plaintiff  was  in  the  employ  of  the  defendant  telephone  com- 
pany and  that  it  was  part  of  his  duty  to  go  upon  the  telephone  poles 
and  handle  and  use  the  rope  mentioned  in  the  pleadings  in  this 
case,  in  the  manner  alleged  in  taking  dovvn  said  wires,  and  you  fur- 
ther believe  that  said  rope  became  entangled  with  an  awning  in 
front  of  a  building  adjoining  to  where  he  was  required  to  work, 
and  that  it  was  a  part  of  his  duty  to  disentangle  said  rope,  and  that 
he  went  upon  said  awning  in  the  course  of  his  employment  for  the 
purpose  of  disentangling  said  rope,  and  that  said  rope  had  been 
permitted  by  said  defendant  telephone  company  to  become  wet,  ■ 
and  that  in  such  condition  it  would  transmit  a  current  of  electricity, 
and  that  without  any  fault  or  negligence  on  the  part  of  the  plain- 
tiff the  said  rope  did  come  in  contact  with  one  of  tlie  exposed  wires 
of  the  defendant  light  company,  and  that  by  reason  thereof  a  cur- 
rent of  electricity  was  caused  to  pass  through  said  rope  into  his 

39  Southwestern  ^^elegraph  &  Tele-  *»  Southwestern  Telegraph  &  Tele- 
phone Co.  V.  Sanders  (Tex.  Civ.  App.)  phone  Co.  v.  Sanders  (Tex.  Civ.  App.) 
138  S.  W.  1181.  138  S.  W.  1181. 
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body;  and  caused  hini  to  fall  from  said  awning,  and  that  he  was  in- 
jured thereby,'  then  you  are  instructed  if  you  believe  from  the  evi- 
dence that  both  of  said  defendants  were  guilty  of  negligence  in  the 
respect  as  herein  submitted  to  you,  and  that  both  of  their  said  neg- 
ligerit  acts  co-operated  or  combined  to  cause  the  injuries  to  the 
plaintiff,  and  that  he  was  injured  as  alleged  by  him,  then  you  are 
instructed,  if  you  so  believe  and  find,  the  plaintiff  would  be  entitled 
to  recover  against  both  of  Said  defendants,  and  you  will  in  that 
event  find  a  verdict  in  his  favor  against  both  of  them.  But,  on  the 
other  hand,  if  you  believe  that  the  plaintiff  was' 'injured,  but  that 
his  injuries  were  the  direct  and  proximate  result  of  the  negligent 
acts  of  only  one  of  said  defendants,  then  you  are  instructed  that  he 
would  be  entitled  to  recover  a  judgment  against  only  the  said  de- 
fendant whose  negligent  acts  caused  his  said  injuries,  and  in  that 
event  the  other  defendant  will  be  entitled  to  go  free." 

§  3814.     Injuries  during  extraordinary  storm 
§  3814(1).    Missouri 

The  jury  are  instructed  that,  while  the  defendant  was  not  bound 
to  provide  against  the  effects  of  a  storm  which  it  could  not  reason- 
ably anticipate,  yet  if  they  believe,  from  the  evidence,  that :  the 

■bridge  over was  not  reasonably  safe  on  account  of  its  being 

a  pile  bridge,  or  because  some  of  the  piling  had  become  rotten  and 
.decayed,  or  because  there  was  not  sufficient  earth  or  dirt  around 
said  piling,  and  that  the  fall  of  the  bridge  was  caused  by  its  defec- 
tive condition  in  any  of  the  particulars  aforesaid,  and  not  by  reason 
of  the  extraordinary  force  of  the  storm,  then  the  fact  that  the  bridge 
fell  during  said  storm  will  not  prevent  a  recovery  in  this  case.** 

§  3814(2).     North  Carolina 

Defendant  contends,  then,  that  you  should  find  from  the  evidence 
that  this  was  what  is  known  as.  an  unusual  and  extraordinary  wind, 
and  that  the  injury  caused  the  jplaintiff,  if  you  find  that  it  was  caus- 
ed by  the  removal  of  the  car  roof,  was  due  to  the  uniisual  and 
extraordinary  velocity  of  the  wind,  over  which  the  defendant  had 
no  control  and  for  which  it  could  not,  in  the  exercise  of  reasonable 
care,  have  provided.  If  you  find  from  the  evidence  that  on  the 
occasion  referred  to  'the  wind  was  unusual  arid  extraordinary,  and 
that  the  top  of  the  car  would  not  have  been  displaced  and  the 
plaintiff  would  not  have  been  injured  except  for  such  unusual  and 
extraordinary  character  of  the  wind —  that  is  to  say,  if  you  find  that 
the  unusual  and  extraordinary  character  of  the  wind  was  the  proxi- 

<i  Southwestern  Telegraph  &  Tele-  ^^  Copelaud  v.  Wabash  E.  Co ,  75  S 

-  phone  Co.  v.  Sanders  (Tex.  Civ.  App.)       W.  106,  175  Mo.  650. 
138  S.  W.  1181. 
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mate  cause  of  the  plaintiff's  injury — you  will  answer  the  first  issuCj 
"No."  Now  what  is  meant  by  a  wind  that  is  unusual  and  extraor- 
dinary? In  the  meaning  of  this  instruction,  an  unusual  and  ex- 
traordinary wind-  is  such  as  could  not  reasonably  have  been  antici- 
pated and  expected  by  the  defendant  in  the  climate  at  the  season  of 
the  year  and  in  the  section  of  the  counti-y  when  and  where  the  in- 
jury is  alleged  to  have  occurred.  Now,  applying  this  definition 
to  the  evidence,  how  do  you  find  ?  Was  this  wind  an  extraordinary 
wind?  \yas  it  a  wind  which  could  not  reasonably  have  been  antici- 
pated and  expected  by' the  defendant  at  that  season  of  tbe  year,  at 
that  place,  in  that  climate,  at  the  time  the  injury  is  alleged  to  have 
occurred ;  or  was  it  silch  wind  that  the  defendant  might  reasonably 
have  anticipated  and  expected?  These  are  questions,  gentlemen, 
for  you  to  determine  from  the  evidence.  The  defendant  coiitends 
that  it  was  unusual  and  extraordinary.  Plaintiff  conteinds  that  it 
was  not.** 

§  3815.     Negligence  of  plaintiff  or  of  servant  injured  as  sole  proxi- 
mate cause  of  injury 
§  3815(1).    Kentucky 

The. court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  consented  to  the  employment  of  said  minor 
by  said  defendant,  and  if  the  injury  complained  of  was  caused  by 
said  minor's  own  negligence,  then  there  can  be  no  recovery  on  the 
part  of  plaintiff,  and  the  jury  must  find  for  the  defendant.** 

i  3815(2).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
negligence  on  the  part  of  plaintiff  as  just  submitted  to  you,  if  any; 
was  the  sole  proximate  cause  of  alleged  injuries  to  him,  if  any,  or 
if  you  believe  that,  as  he  was  approaching'  with  the  train  in  his 
charge,  he  saw  and  appreciated  the  fact  that  the  extra  freight  train 
was  on  the  main  line  in  sufficient  time  for  him,  by  thie  use  of  the 
means  at  hand,  to  avoid  a  collision  or  injury,  and  that  he  then  failed 
to  make  all  reasonable  use  of  the  means  at  hand  to  avoid  a  colli- 
sion and  injury,  and  thereby  brought  about  his  alleged  injuries,  if 
any,  then  return  your  verdict  for  the  defendant.  Under  the  second 
alternative  just  submitted,  failure  of  plaintiff  to  use  all  reasonable 
means  at  hand  to  avoid  collision  or  injury  after  he  actually  saw  and 
appreciated  the  fact  that  the  extra  was  on  the  main  track,  if  he  did 
so  fail',  would  be  the  sole  proximate  cause  of  his  injury,  if  any,  and 

*3  Ridge   V.    Norfolk    Southern   R.  **  Union  News  Co.  v.  Morrow,  46  S. 

Co.,  83  S.  B.  762,  167  N.  C.  510,  L.  R.       W.  6,  20  Ky.  Law  Rep.  302. 
A.  1917£,  215. 
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negligence,  if  any,  of  defendant's  employes  operating  the  extra 
train  would  in  that  event  be  a  remote  cause,  and  not  actionable.*' 

10.     Matters  Pertaining  to  Remedy 

§  3816.     Right  to  sue  under  federal  Employers'  Liability  Act 
§  3816(1).    Kentucky 

Gentlemen  of  thejury,  the  court  instructs  you  that  it  is  admitted 

by  the  pleadings,  and  must  be  taken  as  true,  that —  met  his 

death  at  the  time  and  place  stated  as  the  result  of  a  collision  be- 
tween two  trains  on  the  defendant's  railroad,  and  that  the  said 

was  at  the  time  in  the  employ  of  the  defendant  as  engineer 

on  one  of  said  trains.  The  court  further  instructs  you  as  a  matter 
of  law  that  the  defendant  company  was  at  that  time  eiig^ged  in 

commerce  between  several  of  the  states,  and  that  the  said  ^ 

was  at  the  time  of  his  death  employed  in  commerce  between  sev- 
eral of  the  states.*® 

§  3816(2).     Maryland 

The  jury  is  instructed  that,  in  order  to  recover  a  verdict  against 
the  defendant  under  the  pleadings  in  this  case,  the  plaintiff  must 
prove  by  the  greater  weight  of  the  evidence  that  the  defendant  neg- 
ligently caused  or  directed  him  to  use  in  the  paint  gun  mentioned 
in  the  evidence  material  which  was  poisonous  or  deleterious  to  the 
health  of  the  operator  of  said  gun  when  expelled  therefrom  in  the 
shape  of  spray,  without  providing  the  plaintiff  with  a  respirator  to 
be  used  by  him  in  connection  with  the  use  of  said  gun,  and  .that  in 
so  using  said  gun  the  plaintiff  was  employed  by  ,th^  defend,ani  in 
doing  an  act  or  service  which  had  some  real  or  substantial  relation 
to  interstate  commerce,  which,  is  the  movement  of  commodities  or 
articles  of  traffic  from  one  state  into  another.*' 

§  3816(3).    Oklahoma 

You  are  instructed  that  if  you  find  by  a  preponderance  of  the 

evidence  in  this  case  that  the  deceased  on was  engaged  as 

boiler  washer  in  the  town  of in  washing  boilers  used  to  haul 

commerce  from  the  state  of  ■ to  another  state,  or  from  an- 
other state  to  the  state  of ,  and  tha,t  he  registered  off  about 

,  and  that  he  was  requested  to, return  to  wash  the  boiler  of 

the  pile  driver^  which  boiler  was  used  in  hauling  said  pile  driver,  or 
commerce  from  the  state  of :  to  another  state, .  or  from  an- 
other state  to  the  state  of ,  and  that  in  obedience  to  said  duty 

he  returned  to  the  defendants'  yards  in preparatory  to  en- 

<6  St.  Louis  B.  &  M.  Ry.  Co.  v.  Ver-      way's  Adm'r,  173  g.  W.  343,  163  Ky 
non  (Civ.  App.)  161  S.  W.  84.  l2S. 

*8  Louisville  &  N.  R.  Co,  v.  Hollo-  *'  Baltimore  &  O.  R.  Co.  v.  Bran- 

son, 98  A.  225,  128  Md.  678, 
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tering  upon  the  duty  of  washing  said  boiler,  and  that  while  there, 
waiting  to  further  engage  in  said  duties  as  boiler  washer,  he  was  in- 
jured in  that  event  he  would  he  engaged  in  interstate  commerce.** 

You  are  instructed  that  the  first  question  to  be  determined  by 
you,  after  entering  upon  your  deliberations,  is  whether  the  plain- 
tiff, at  the  time  he  sustained  the  injuries  alleged,  was  employed  by 
the  defendant  in  interstate  commerce.  In  order  to  so  find,  it  is  in- 
cumbent upon  the  plaintiff  to  establish  by  a  fair  preponderance  of 
the  evidence  that  he  was  at  the  time  of  the  alleged  injuries  actually 
engaged  in  assisting  in  the  movement  or  transportation  pf  a  car  or 
cars  of  freight  destined"  fdr  movement  from  a  point  in  one  state  to 
a  point  in  anpther  state.  It  is  immaterial  whether  there  was  any 
freight  in  any  of  the  other  cars  of  the  train  that  was  to  be  trans- 
ported between  interstate  points;  but  plaintiff  must  show  by  a 
fair  preponderance  of  the  evidence  that  the  car  or  cars  that  he 
was  engaged  in  switching  at  the  time  of  the  injury,  or  the  freight 
in  such  cars,  was  destined  for  moV'ement  between  interstate  points. 

If  you  so  find,  then  the  act  of  Congress  of  will  apply  to  this 

case.  If,  on  the  other  hand,  plaintiff  has  not  proved  that  he.  was 
employed  in  interstate  commerce  at  the  time  of.  the  injury,  then 

the  act  of  Congress  of  would  not  apply  in  this  case,  and  in 

such  event  the  plaintiff  cannot  recover.*' 

I  3816(4).    Washington 

You  are  instructed  that,  if  you  find  from  the  evidence  that  among 
the  cars  in  the  string  that  was  being  moved  by  the  switching  crew 

or  trainmen  of  the  defendant,  at  the  time wa.s  injured,  if  he 

was  injured,  there  was  a  box  car  loaded  with  dressed  or  finished 
lumber  destined  for  — '■ — —j  or  some  other  point  without  the  state 

of ,  which  car  had  been  actually  started  for  its  destination, 

or  the' lumber  in  which  had  theretofore  been  delivered  to  the  de- 
fendant for  transportation  to ,  or  to,  some  other  point  with- 
out the  state  of ■,  then  I  charge  you  that  the  plaintiff  was  em- 
ployed in  interstate  commerce  at  the  time  of  receiving  such  injury. 
And,  if  his  injury  resulteid  in  whole  or  in  part  from  the  negligence 
of  any  of  the  employes  of  the  defendant,  the  defendant  is  liable 
in  damages,  and  your  verdict  should  be  for  the  plaintiff.*"* 

§  3817.    Confining  plaintiff  to  negligence  alleged  in  complaint 

You  are  instructed  that  the  only  negligence  for  which  the  de- 
fendant Svould  be  liable  in  this  case  is  the  negligence  set  forth  in 
the  complaint.     So  that  in  this  case,  if  you  should  find  that  the 

48  Lusk  V.  Bandy,  184  P.  144,  76  »»  Bolch  v.  Chicago,  M.  &  St.  P.  Ry. 
Okl.  108.                                                       Co.,  155  P.  422,  90  Wash.  47. 

49  St.  Louis  &  S.  F.  Ry,  Co.  v.  Fras- 
er,  183  P.  478,  75  Okl.  265. 
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defendant  is  guilty  of  negligence,  which  is  not  alleged  in  the  com- 
plaint, it  is  not  liable  for  such  negligence  so  not  alleged,  even  if  you 
should  find  it  was  the  proximate  cause  of  the  injury,  and  the  rea- 
son is  that  the  defendant  received  its  notice  of  the  particular 
charges  of  negligence  from  the  pleadings,  and  as  those  are  the  only 
charges  set  up,  those  are  the  only  charges  that  it  is  called  upon  to 
refute;  and  the  particular  charge,  as  I  have  before  indicated,  is  a 
charge  of  failing  to  provide  the  plaintiff  with  regulation  mask  and 
gloves.^^ 

§  3818.    Presumptions  and  burden  of  proof 
§  3818(1).    Alabama 

The  court  charges  the  jury  that  the  burden  is  on  the  plaintiff  to 
reasonably  satisfy  the  jury  as  to  the  proof  of  every  material  alle- 
gation in  either  the  first  or  second  count  of  his  complaint,  and  if  he 
has  not  discharged  this  buf den  ;  to  the  reasonable  satisfaction  of 
every  member  of  the  jury,  the  jury  cannot, find  the  issue  in  favor 
of  the  plaintiff.®^ 

§  3818(2).     Delaware 

You  are  instructed  that  this  case  is  founded  upon  the  negfligence 
of  the  defendant.  In  order  to  recover  the  plaintiff  must  show  to 
your  satisfaction  that  there  was  negligence  on  the  part  of  the  de- 
fendant which  was  the  proximate  cause  of  the  death  of  the  de- 
ceased. Such  negligence  is  never  presumed:  It  must  be  proved  by 
the  plaintiff.^ 

§  3818(3).    Georgia 

The  jury  are  instructed  that  the  burden  of  proof  in  this  case  is 
upon  the  plaintiff.  It  is  incumbent  upon  hirn  to  establish  by  proof 
the  material  allegations  of  his  petition  that  are  not  admitted  by 
the  defendant.  After  proving  the  fact  and  degree  of  the  injury,  if 
the  plaintiff  will  show  himself  not  to  blame,  the  law  then  presumes, 
until  the  contrary  appears,  that  the '  defendant  company  was  to 
blame ;  or,  if  he  will  show,  on  the  other  hand,  that  the  defendant 
tompany  was  to  blarne,  the  law  presumes,  until  the  contrary  ap- 
pears, that  the  plaintiff  was  not  to  blame.  So  that  to  make  a  prima 
facie  case  and  change  the  burden  of  proof  the  plaintiff  need  not  go 
further  than  to  show  by  evidence  one  or  the  other  of  these  two  prop- 
ositions— either  that  the  plaintiff  was  liot  to  blame,  or  that  the  de- 
fendant was  to  blame.  The  defendant  company,  taking  at  this  stage 
the  burden  of  proof,  can  defend  successfully  by  disproving  either 

61  Heiser  v.  Shasta  Water  Co.,  143  5.1  Coughlan  v.  Philadelphia,  B    & 

P.  917,  71  Or.  566.  W.  R.  Co.,  07  A.  14S,  6  PenuewiU,  242. 

6  2  Jones  V.  Union  Foundry  Co.,  53 
So.,  153,  171  Ala.  225. 
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proposition.     The  disproval  of  both  is  tiot  necessary;    but  until 
one  or  the  other  shall  be  overcome,  the  defense  is  not  complete.''* 
§  3818(4).     Iowa 

You  are  instructed  that  the  burden  is  upon  the  plairitiff  in  this 
case  to  establish  by  a  preponderance  of  the  eviderice  the  claim  that 
set  screws  in  question  and  the  revolving  shaft  were  not  guarded 
as  required  by  law,  and  it  is  for  you  to  determine  from  all  the  evi- 
dence before  you  whether  or  not  the  plaintiff  has  sustained  this 
proposition.  If  the  plaintiff  has  failed  to  do  this,  he  cannot  recover, 
and  you  should  find  for,  the  defendants.^* 
§  3818(5).    Michigan 

The  court  instructs  the  jury  that  the  burden  of  proving  the  issue 
in  this  case  is  upon  the  plaintiff ;  that  is,  he  must  sustain  and  sup- 
port every  charge  made  by  him  by  the  fair  preponderance  of  the 
evidence  in  the  case.  By  the  preponderance  of  evidence  is  meant, 
as  I  have  stated,  not  that  the  greater  number  of  witnesses  must  be 
produced,  but  only  that  the  facts  shall  appear  by  the  greater  weight 
of  the  testimony  submitted  to  you,  as  may  seem  to  you  most 
worthy  of  credit,  under  all  the  conditions  and  circumstances  of  the 
case.  By  the  preponderance  of  evidence  is  really  meant  that  it  is 
more  satisfactory  and  is  more  convincing  to  your  minds  on  a  given 
proposition  than  the  opposite  position  taken.®* 

You  are  instructed  that  the  fact  that  the  plaintiff  had  an  acci- 
dent whereby  he  was  injured  is  not  evidence  that  the  employment 
at  which  he  was  injured  was  hazardous.  I  instruct  you  that  acci- 
dents may  ha.ppen  on  all  kinds  of  machinery,  and  in  nearly  every 
vocation  of  life,  and  that  the  fact  that  such  an  accident  has  hap- 
pened to  the  plaintiff  is  not  conclusive  evidence  that  the  carrying 
away  of  the  boards  from  the  machine  upon  which  the  plaintiff  was 
injured,  in  the  manner  that  has  been  described,  to  you,  is  a  hazard- 
ous employment.     The  simple  fact  that  an  accident  has  happened 

to  the  plaintiff,  who  is  a  young  man  under  the  age  of years, 

does  not  make  the  defendant  liable.    And,  if  the  young  man  receiv- 
ed his  injury  as  a  result  of  an  unavoidable  accident  plaintiff  cannot 
recover,  and  the  defendant  is  not  liable.®' 
§  3818(6).     Missouri 

You  are  instructed  that  the  fact  that  the  engineer,,  on  occasions 
previous  to  the  one  on  which  plaintiff  was  injured,  may  have  oper- 
ated the  engine  and  derrick  unskillfully  and  carelessly,  does  not 
prove  or  even  tend  to  prove  that  he  handled  said  derrick  and  en- 

54  Central  of  Georgia  Ky.  Co.  v.  ss  Radic  v.  Thomas  Jackson  &  Co., 
McGuire,  73  S.  E.  702,  10  Ga.  App.       146  N.  W.  136,  178  Mich.  618. 

483.  '"''  Radic  v.  Thomas'  Jackson  &  Co., 

55  Stephenson  v.  Sheffield  Brick   &       146  N.  W.  136,  178  Mich.  6J.8. 
Tile  Co.,  130  N.  W.  586, 151  Iowa,  371. 
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gine  unskillfully  and  carelessly  on  the  occasion  when  plaintiff  was 
injured.* 

The  jury  are  instructed  that  the  burden  of  proof  is  on  the  plain- 
tiff to  show  that  a  piece  of  the  hammer  used  by  him  when  hurt 
chipped  off  and  struck  him  in  the  eye,  and  if  they  should  find  from 
the  evidence  in  the  case  that  some  other  substance,  and  not  a  piece 
of  the  hammer,  struck  him  in  the  eye  and  caused  the  injury  com- 
plained of,  then  they  must  find  a  verdict  for  defendant.^* 

§  3818(7).    Oregon 

You  are  instructed  that  the  plaintiff  alleges  that  he  was  injured 
through  the  negligence  of  the  defendant,  by  and  through  its  agent, 

,  at  that  time,  in  the  manner  of  handling  the  machinery.    But 

it  is  for  the  plaintiff  to  prove  that  by  a  preponderance  of  the  evi- 
dence, as  I  have  instructed  you,  before  he  can  recover  any  damages 
in  the  case.®* 

The  court  instructs  the  jury  that  in  a  case  of  this  kind  negligence 
is  not  presumed  from  the  mere  fact  that  an  accident  happened,  or 
that  a  party  may  have  been  injured.  On  the  contrary,  the  law  pre- 
sumes that  both  plaintiff  and  defendant  exercised  due  care,  and  the 
party  who'  attempts  to  establish  negligence  on  the  part  of  either 
must  establish  it  by  a  preponderance  of  the  evidence.®" 

§  3818(8).    Tennessee 

The  jury  are  instructed  that,  in  an  action  for  injuries  claimed 
to  have  been  sustained  on  account  of  defective  appliances,  it  is  pre- 
sumed that  the  master  has  discharged  his  duty  to  the  employe, 

,  by  providing  suitable  appliances,  and  by  keeping  tbem  in 

proper  condition;  and  the  burden  is  on  the  plaintiff  to  show  the 
contrary  .*'• 

The  jury  are  instructed  that  the  law  furnishes  a  further  pre- 
sumption that,  if  the  car  was  in  good  repair  at  a  date  prior  to  the 
accident,  it  continued  to  remain  in  a  like  good  condition  until  the 
accident  occurred.  The  burden  is  on  the  plaintiff  to  show  that 
the  contrary  is  true.** 
§  3818(9).    Texas 

You  are  instructed  that  the  burden  of  proof  is  upon  the  plaintiff 
to  prove  this  issue  by  a  preponderance  of  the  evidence,  and  if  he 
fails  to  discharge  such  burden  as  to  all,  or  any,  of  the  elements 

*  Allen  V.  Quercus  Lumber  Co.,  168  ei  Bast  Tennessee  &  W.  N.  O   B,  ■ 

S.  W.  794,  182  Mo.  App.  280.  Co.  v.  Llndamood,  78  S.  W.  09,  111 

6  8  Duerst   V.    St.   Louis   Stamping  Tenn.  457. 

Co.,  63  S.  W.  827,  163  Mo.  607.  82  East  Tennessee  &   W.  N.  0.  R. 

»»  Hudson  V.  Brown  Lumber  Co.,  Co.  v.  Lindamood,  78  S.  W.  99   111 

154  P.  533,  80  Or.  506.  Tenn.  457. 

00  Helser  v.  Shasta  Water  Co.,  143 
P.  917,  71  Or.  566. 
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charged  to  you  in  the  next  preceding  paragraph;  your  verdict  will 
be  for  the  defendant;  or  if  you  find  that  he  was  warned  as  to  the 
hazard  and  the  extent  thereof,  with  reference  to  the  disease  as  in- 
cident to  the  employment,  if  it  was  incident  thereto,'  or  that  the  de- 
fendant was  not  negligent;  or  if  you  find  that  the  injury,  if  any, 
did  not  result  from  such  negligence,  if  any  occurred — in  either 
event  you  will  find  for  defendant  on  the  issue  charged.** 

§3818(10).    Washington,,   ,       -  ,     .,  ,, 

I  instruct  you  that  if  the  scaffolding  was  built  by" defendants  for 
the  use  of  plaintiff  in  doing  the  work  he  was  engaged  to  do,  and 
that  plaintiff  was  rightfully  thereon,  and  that  it  fell  while  being 
used  by  him  in  a  proper  manner  for  the  purpose  for  which  it  was 
built,  the  presumption,  is  that  the  scaffolding  was  either  defective 
in  material  or  construction  in  the  first  instance,  or  had  become  so 
since  it  was  put  to  use;  and  the  defendants  would  be  liable  to 
plaintiff  for  the  injuries,  if  any,  sustairied  by  him  from  the  falling 
of  said  scaffold.®* 
§  3818(11).    West  Virginia 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  ground  of  the  plaintiff's  action  is  negligence;  it  Tests  upon 
the  plaintiff  to  trace  the  fault  of  the  injury  to  the  defenda,nt,  and 
for  this  purpose  he  must  show  the  circumstances  under  which  the 
injury  occurred;  and  if,  from  the  circumstances  so  proven  by  the 
plaintiff,  it  appears  that  the  fault  was  mutual,  or,  in,  other  words, 
that  contributory  negligence  is  fairly  imputable  to  the  plaintiff,  he 
has,  by  proving  the;  circumstances,  disproved  his  right  to  recover, 
and,  on  the  plaintiff's  evidence  alone,  the  jury  should  find  for  the 
defendant.*® 

§  3819.    Same — ^With  respect. to  right  to  sue  under  federal  Em- 
ployers' Liability  Act 

The  court  instructs  the  jury  that  the  burden  is  on  the  plaintiff 
to  establish  by  a  preponderance  of  the  evidence  that  he  was  injured 
while  engaged  in  interstate  commerce  in  the  employment  of  the 
defenda:nt,  and  also  to  establish  by  a  preponderance  of  the  evidence 
that  such  injury  was  caused  by  the  negligence  of  the  defendant.** 

§  3820.    Burden  of  proof  as  to  knowledge  by  master  of  defects  in 
appliances 
You  are  instructed  that  the  law  presumes  that  the  master  did  his 
duty  and  did  not  know  of  any  defects,  if  any  existed,  in  the  guide 

63  Missouri  Valley  Bridge  &  Iron  esGiebell  v.  Collins  Co.    46  S    E 

Co.  V.  Ballard,  lie  S.  W.  93,  53  Tex.  569,  54  W.  Va.  518. 

Civ.  App.  110.  8  8  Baltimore  &  O.  K.  Co.  v.  Bran- 

84  Cleary   v.    General    Contracting  son,  98  A.  225,  128  Md.  678 
Co.,  101  P.  888,  53  Wash.  254, 
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rail  around  the  platform.     It  is  incumbent  upon  the  plaintiff  to 

show  by  a  preponderance  of  the  evidence  that  the  death  of 

was  caused  solely  or  was  contributed  to  by  reason  of  a  defect  in 
the  guide  rail  and  that  this  defect  in  such  guide  rail  was  known  to 
the  defendant,  or  that  such  defect  could  have  been  known  to  the 
defendant  by  the  exercise  of  ordinary  care  and  that  such  defect  was 
not  known  to .®' 

§  3821.     Burden  of  proof  as  to  assumption  of  risk 
§  3821(1).     California 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff  sustained  injury  from  a  fall  from  the  walking  beam  at  this 
well,  by  reason  of  the  collapse  of  the  roof  over  the  same,  knocking 
him  off,  or  causing  him  to  fall  while  the  plaintiff  was  in  the  dis- 
charge of  his  duties  as  a  well  puller,  and  that  such  duties  had  noth- 
ing to  do  with  the  construction  or  repair  of  said  roof,  then  the 
burden  of  proof  is  on  the  defendant  to  show  that  the  plaintiff  knew 
or  ought  to  have  known  of  such  defect  in  the  roof,  if  you  find  that 
the  roof  was  defective,  and  the  danger  because  of  such  defect.®* 

§  3821(2).    Nortii  Carolina 

The  court  instructs  the  jury  that  the  burden  is  upon  the  defend- 
ant to  satisfy  you,  and  by  the  greater  weight  of  the  evidence,  that 
plaintiff's  intestate  assumed  the  ordinary  risk  and  hazards  incident 
to  his  occupation  and  employment,  and  which  are  known  to  him 
and  are  plainly  observable,  and  that  the  occurrence  which  threw 
him  from  the  train  was  a  risk  or  hazard  which  he  assumed,  ordi- 
nary and  incident  tq  his  ^employment  in  some  degree.  If  you  so 
find,  you  will  answer  this  issue,  "Yes";  if  you  do  not  so  find,  you 
should  answer, this  issue,  "No."  ®'  .       , 

§  3821(3).     South   Dakota 

You  are  instructed  that  the  defendant  in  his  answer  seeks  to 
avoid  liability  for  the  claim  of  the  plaintiff  herein  of  damages  oc- 
tasioned  by  the  loss  of  his  right  hand  while  employed  by  the  de- 
fendant in  operating  a  certain  sausage  machine  described  in  the 
proceedings  in  this  action  upon  the  ground  that  the  said  plaintiff, 
by  accepting  employment  in  the  use  of  said  machine,  assumed 
the  risk  of  all  ordinary  dangers  incident  to  his  said  employment. 
You  are  hereby  instructed  that  the  burden  of  proof  of  maintain- 
ing said  defense  is  upon  the  defendant,  and  that  in  order  to  main- 
tain said  defense  and  justify  a  verdict  in  his  favor,  based  thereon. 

Of  Railways  Ice  Co.  v.  Howell,  174  Deyelopment  Co.,  139  P.  97,  03  Cal 
S.  W.  241,  117  Ark.  198.  App.  652. 

«8ingalls  T.  Monte    Oristo  Oil  &  »» Weldon    v.    Seaboard   Air    Line 

Ky.,.98  S.  E.  3T5,  177  N.  C.  179. 
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he  must  convince  you,  by  a  preponderancfe  of  the' evidence,  that  the 
plaintiff,  atthe  time  of  his  employment  and  at  the  time  of  the  acci- 
dent, not  only  knew  the  condition  of  said  machinery,  whereby  the 
same  was  rendered  dangerous,  if  it  appears  that  it  was  dangerous, 
but  also  that  he  knew  and  understood  and  appreciated  the  danger, 
or  else  that  the  danger  was  so  obvious  that  his  appreciation  of  it 
is  a  necessary  inference.'" 

§  3822.     Burden  of  proof  as  to  contributory  negligence 
§  3822(1).    United  States 

Bear  in  mind,  now,  the  situation :  The  plaintiff  seeks  to  recover 
•of  the  defendant  because  of  its  negligence.  The  burden  of  proof, 
therefore,  rests  upon  him  to  establish  the  negligence  of  the  com- 
pany. The  defendant,  as  one  of  its  defenses,  says  that  the  plaintiff 
himself  was  guilty  of  negligence.  The  burden  of  proof,  therefore, 
rests  upon  the  company  to  show,  by  a  fair  preponderance  of  the 
credible  evidence  that  the  plaintiff  was  guilty  of  negligence ;  and 
unless  it  has  done  so,  and  uiiless  you  so  find,  of  course,  you  miist 
find  that  the  plaintiff  himself  was  not  negligent  in  the  w^ay  in 
which  he  did  that  work.'^ 

§  3822(2).     Arkansas 

The  court  instructs  the  jury  that  the  defendants  contend  that  the 
deceased, ,  was  guilty  of  contributory  negligence  which  con- 
tributed to  the  injury  and  death  of  the  said  deceased.  The  law  pre- 
sumes that  the  deceased  was  in  the  exercise  of  ordinary'  care 
and  caution  for  his  own  safety  at  the  time  of  his  alleged  injury,  and 
the  burden  of  proving  that  he  was  guilty  of  contributory  negli- 
gence is  upon  the  defendants,  unless  it  sufficiently  appears  from 
the  evidence  of  the  plaintiff.  By  contributory  negligence  is  meant 
such  a  want  of  care  on  the  part  of  the  plaintiff's  intestate  for  his 
own  safety  as  an  ordinarily  prudent  and  careful  person  would  have 
exercised  under  the  circumstances  existing  at  the  time,  and  which 
caused  or  contributed  to  the  injury  sued  for  in  this  action.'* 

You  are  instructed  that  contributory  negligence  cannot  be  pre- 
sumed, but  must  be  proved,  and  the  burden  of  proving  it  is  on  the 
defendant.'* 

§  3822(3).    Colorado 

You  are  further  instructed  that  the  question  of  contributory  neg- 
ligence of  the  plaintiff  is  a  matter  of  defense,  and  the  burden  of 
proof  is  on  the  defendant  to  establish  such  negligence  by  a  preponder- 

7  0Iverson  v.  Look,  143  N.  W.  332,  7  2  Lusk  v.   Osborne,  191  S.  W.  944 

32  S.  D.  321.  127  Ark.  170. 

71  Illinois  Cent.  R.  Co.  v.  Nelson  (C.  's  Aliimihuta  Co.  of  North  America 

C.  A.  Iowa)  203  F.  956,  122  C.  C.  A.  v.  Ramsey,  117  S.  W.  568,  89  Ark.  522. 
258. 
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ance  of  the  evidence.  If  upon  this  question  of  contributory  -negligence 
you  should  find  that  the  evidence  is  equally  balanced,  then  upon  such 
question  it  would  be  your  duty  to  find  in  favor  of  the  plaintiff.'^* 

§  3822(4).     Iowa 

The  court  instructs  the  jury  that  the  plaintiff  must  also  prove 
by  the  weight  or  preponderance  of  the  evidence  that  he  was  not 
himself  at  fault  or  negligent  as  hereinafter  explained.'^ 

The  court  instructs  the  jury  that  the  plaintiff  must  show  that  the 
negligence  of  the  defendant  or  its  employes  caused  the  injury  com- 
plained of,  and  that  the  deceased  in  no  way  directly  contributed  to  the 
injury.'®  , 

§  3822(5).    Missouri 

The  court  instructs  the  jury  that  the  defendant  in  this  case  sets 
up  as  a  defense  to  this  action  that  plaintiff  himself  was  guilty  of 
contributory  negligence.  The  court  instructs  you  that  the  burden 
is  on  the  defendant  to  prove  to  your  satisfaction  by  the  greater 
weight  or  preponderance  of  the  evidence  that  the  plaintiff  was 
guilty  of  such  contributory  negligence,  and  unless  the  defendant 
proves  to  your  satisfaction  by  the  greater  weight  or  preponderance 
of  the  evidence  that  the  plaintiff  was  guilty  of  such  pegligence, 
then  you  cannot  find  for  the  defendant  on  the  ground  that  the 
plaintiff  was  guilty  of  negligence." 

The  jury  are  instructed  in  this  case:  The  defendant  pleads  con^ 
tributory  negligence  by  deceased.  Upon  that  issue  the  burden  of 
proof  is  on  the  defendant,  and  it  devolves  upon  the  defendant  to 
prove  such  contributory  negligence  by  a  preponderance  of  the  evi- 
dence to  the  satisfaction  of  the  jury,  before  you  are  warranted  in 
finding  for  defendant  on  that  issue,  unless  the  evidence  offered  by 
plaintiff  shows  that  he  Was  guilty  of  contributory  negligence.  And 
in  this  connection  you  are  further  instructed  that  the  law  presumes 
that  the  said  deceased  was  in  the  exercise  of  ordinary  care,  in  the 
absence  of  evidence  to  the  contrary.'* 

§  3822(6).     Utall 

The  court  instructs  the  jury  that  it  is  a  presumption  of  law  that 
every  man  exercises  due  care  for  his  own  safety  when  in  a  place 
of  danger,  and  the  presumption  is  that  the  deceased  did  so  at  the 
time  and  place  when  and  where  it  is  claimed  he  rtiet  his  death.'* 

I*  Rapson  Goal  Miming  Co.  v.  Mich-  ''.''  Wagner  v.  Gilsonlte  Const.  Co., 

eli,  164  P.  311,  62  Colo.  330.  220  S.  W.  890. 

76  Bird  V.  Hart-Parr  Co.,  146  If.  W.  "  Hegb^rg  v.  St  Loujs  &  S.  F.  R. 

74,  165  Iowa,  542.  Co.,  147  S.  W.  192,  164  Mo.  App.  514. 

f «  Iiocke  V.  Sioux  City  &  P.  R.  Co.,  '"'  Davis  v.  Denver  &  R.  G.  R.  Co , 

40  Iowa,  109.  142  P.  706,  45  Utafi,  1. 
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§  3822(7).    Vermont 

The  jury  are  instructed  that  the  burden  is  on  the  defendant  to 
show  that  plaintiff's  intestate  was  negligent  in  not  depositing  tor- 
pedoes and  fusees  in  the  rear  of  his  train.'* 

§  3822(8).     Virginia 

The  court  instructs,  the  jury  that  the  law  presumes  that 

exercised  due  and  proper  care  at  the  time  he  was  injured,  and  the 
burden  of  proving  his  contributory  negligence  is  upon  the  defend- 
ant, unless  such  contributory  negligence  appears  from  the  plain- 
tiff's evidence;  and,, if  the  jury  believe  from  the  evidence  that  the 

bridge  was  dangerous  and  unsafe  as  stated  in  instruction 

and  that  the  said  — — '■ —  knew  this  fact,  the  defense  of  contributory 
negligence  cannot  rest  alone  upon  such  knowledge,  but  such  knowl- 
edge, if  it  existed,  is  rig-htly  to  be  .considered  by  the  jury  along 
with  all  the  evidence  in  the  case  in  determining  whether  the  said 

used  due  and  proper  care  required  in  the  situation  in  which 

he  was  placed  when  the  injury  occurred." 

§  3823.     Matters  considered  in  determining  issues 
§  3823(1).    Georgia 

The  jury  are  instructed  that  as  to  whether  or  not  the  defendants 
were  negligent  in  this  case,  or  whether  or  not  the  negligence  of  the 
defendants  was  the  cause  of  the  death  of  the  plaintiff's  husband, 
are  questions  solely  for  you  to  determine  from  the  evidence  in  the 
case,  as  well  as  the  question  of  negligence  or  want  of  ordinary  care 
and  dilig'ence  oh  the  part  of  the  deceased.  In  determining  these 
questions  you  are  to  take  into  'consideration  all  the  facts  and  cir- 
cumstances in  the  case — the  place  where  the  occurrence  took  place, 
its  publicity,  the  amount  of  travel  across  the  railroads  at  that 
place,  the  amount  of  care  and  caution  which  these  required  of  the 
defendants,  that  they  be  on  the  lookout  and  to  have  their  locomo- 
tives under  control,  the  diligence  or  want  of  diligence  shown  to 
have  been  exercised  in  respect  to  these  matters  at  this  time  and 
place.** 
§  3823(2).     lUichigan 

You  are  instructed  that  the  defendant  in  this  case  is  only  charge- 
able with  the  use  of  ordinary  care ;  that  is,  she  should  use  the 
care  and  caution  that  an  ordinarily  careful  and  prudent  person 
would  use  or  exercise  in  the  same  place  and  under  the  same  or 
similar  circumstances.  You  should  consider  all  of  the  circum- 
stances attending  her  movements  and  her  conduct  that  morning. 

80  White  Adm'x  v.  Central  Vermont  »=  Louisville  &  N.  R.  Co.  v.  Barrett, 
By.  Co.,  89  A.  618,  87  Vt.  330.                    85  S.  E.  923,  143  Ga.  742. 

81  Chesapeake  &  O.  By.  Co.  v.  Bow- 
sey's  Adm'r,  62  S.  E.  363, 108' Va.  632. 
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Have  in  mind  the  field,  the  tree,  her  proximity  to  it  and  the  boyi 
and  where  he  w&s,  and  what  he  was  doing  as  she  saw  him,  and  all 
the  circumstances  that  yvill  enable  you  to  determine  whether  at 
the  time  of  the  accident,  or  immediately  preceding '  it,  she  was 
guilty  of  carelessness,  of  not  observing  that  due  care  which  an 
ordinarily  careful  and  prudent  person  would  in  the  same  place, 
amid  the  same  surroundings,  and  under  the  same  circumstances; 
observe.*^ 

§  3823(3).    North  Carolina 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant  used  the  car  for  the  purpose  of  carrying  his  employes 
frprri  the  mine  to  the  surface,  and  that  the  intestate  boarded  the 
car  for  that  purpose,  and  the  car. Was  derailed  while  in  transit,  be- 
fore it  reached  the  surface,  and  the  intestate  thereby  thrown  down 
the  shaft  and  killed,  you  may  consider  such  derailment  as  a  cir- 
cumstance in  connection  with  other  evidence  ih  finding  whether 
the  defendant  was  negligent  in  the  respects  complained  of;  that 
is,  you  may  consider  the  fact  of  derailment,  if  you  find  from  the 
evidence  that  the  car  was  derailed,  as  a  circumstance  tending  to 
show  negligence.  Plaintiff  contends  that  there  is  other  evidence 
which  should  be  considered  by  the  jury  in  connection  with  this, 
and  that  upon  all  the  evidence  the  jury  should  find  that  there  was 
negligence  on  the  part  of  the  defendant;  that  the  car  referred,  to 
was  a  self-dumping  car;  that  the  bail  was  connected  with  the  car 
near  the  rear  part ;  that  there  was  no  chain  or  other  appliance  used 
in  connection  with  the  car  for  the  purpose  of  securing  it  upon  the 
rails.  The  defendant  contends  that  the  car  was  such  as  was  ap- 
proved and  in  general  use  among  the  mines  at  that  time  for  the 
purpose  for  which  it  was  installed ;  that  it  was  not  intended  for  use 
by  the  employes  in  the  mine,  and  that  it  was  safe  for  the  purpose 
for  which  it  was  constructed  and  operated.  Now  you  are  to  con- 
sider the  evidence  relating  to  these  contentions  of  the  parties,  and, 
after  finding  the  facts  from  the  evidence  and  applying  the  princi- 
ple which  has  been  stated,  say  whether  the  plaintiff's  intestate 
was  killed  by  the  negligence  of  the  defendant,  and  whether  such 
negligence  was  the  proximate' cause  of  his  death.** 

§  3823(4).     North   Dakota 

The  court  instructs  the  jury  that,  in  determining  the  question 
of  negligence,  both  on  the  part  of  the  plaintiff  and  the  defendant, 
you  should  consider  all  the  circumstances  under  which  the  defend- 
ant caused  the  acts  to  be  performed  alleged  in  the  complaint,  and 

83  White  V.  Cowing,  171  N.  W.  450,  "*  Havdister  v.    Richardspn,  85   S 
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under  which  he  failed  to  act,  if  you  find  that  he  did  fail  in  such 
respect.  You  have  a  right  to  take  into  consideration  the  conditions 
surrounding  the  injury,  .the  situation  of  the  parties,  the,  character 
and  location  of  the  machinery  and  appliances  and  the  building 
under  construction,  and  their  location  with  respect  to  each  other, 
the  fact  that  the  employment  of  the  plaintiff  was  or  was  not  a  dan- 
gerous one,  the  fact  that  the  plaintiff  was  or  was  not  aware  of  the 
nature  of  such  employment,  the  fact  of  whether  or  not- it  was  nec- 
essary that  a  code  of  signals  be  promulgated  and  enforced  in  .order 
to  insure  the  reasonably  safe  carrying  out  of  the  operations  then 
in  hand — in  fact,  all  of  the  facts  and  circumstances  and  conditions 
existing  at  the  time  of  the  alleged  accident.  You  will  take  into 
consideration  all  of  the  evidence  bearing  upon  the  question  of  neg- 
ligence, and,  in  the  light  of  it  all,  determine  whether-  the  defend- 
ant was,  in  fact,  negligent  as  charged,  and  whether  the  plaintiff 
was,  in  facf,  negligent  in  such  manner  as  to  contribute  to  the  in- 
jury.*® 

§  3823(5).    Texas 

The  jury  are  instructed  that,  in  determining  as  to  whether  or  not 
said  defendants,  or  either  of  them,  was  guilty  of  negligence  in  refer- 
ence to  the  condition  of  said  electric  light  wire,  or  in  failing  to  ex- 
ercise ordinary  care  to  discover  the  exposed  and  dangerous  condi- 
tion of  the  same,  if  you  believe  from  the  evidence  that  said  wire 
was  exposed  and  dangerous,  or  in  doing  or  omitting  to  do  any  of 
the  things  alleged  in  plaintiff's  petition,  and  herein  submitted  to 
you,  to  have  caused  said  injuries  to  the  plaintiff,  if  any,  or  whether 
or  not  the  plaintiff  was  himself  guilty  of  negligence  in  being  upon 
said  awning  or  in  using  said  wet  rope,  if  it  was  wet,  and  if  he  did 
so  use  it  at  the  time,  place,  and  manner  in  which  he  did  use  it,  or 
in  his  conduct  while  upon  said  awning,  you  should  consider  all  the 
facts  and ,  circunistc^nces  in  evidence,  which  tend  to  throw  light 
upon  these  questions.** 

§  3823(6).     Virginia 

The  court  instructs  the- jury  that,  in  deterpiining  the  question  of 
negligence  in  this  case,  they  should  take  into  consideration  the 
situation  and  conduct  of  bpth  parties  at  the  time  of  the  alleged  in- 
jury as  disclosed  by  the  evidence;  and  if  they  believe  from  the  evi- 
dence that  the  injury  complained  of  was  caused  by  the  negligence 
of  the  defendant,  and  without  any  greater  want  of  ordinary  care 
and  caution  on  the  part  of  the  plaintiff  than  was  re^sonibly  to  be 
expected  from  one  of  his  age,  experience,  and  mental  capacity,^ 

85  Wyldes  v.  Patterson,  153  N.  W.  so  Southwestern  Telegraph  &  Tele- 

630,  31  N.  JP.  282.  plione  Co.,  v.  Sanders  (Civ.  App.)  138 

S.  W.  1181. 
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under  all  the  circumstances,  then  the  plaintiff  is  entitled  to  recov- 


er.** 


§  3824.     Matters  considered  on  question  of  contributory  negligence 
§  3824(1).    United  States 

Now,  the  defend^int  has  shown  its  book  of  rules,  and  that  book 
of  rules  puts  certain  duties  upon  the  fla^^manand  certain  duties  up- 
on the  conductor.  .  You  will  take  those  rules  and  consider  them, 
and  find  what  bearing  they  have  upon  this  negligence  or  contribu- 
tory negligence-  You  vfill  take  into  consideration  such  evidence 
as  has  been  offered  by  the  defendant,  and  consider  it  in  the  light 
of  such  evidence  as  has  been  offered  by  the  plaintiff,  as  to  the 
length  of  time  the  tr^in,  remained  there,  as  to  the  evidence  pf  the 
conductor  and  the  flagman  being  in  the  caboose  together,  as  to 
how  they  left  the  caboose,  what  the  conductor  went  about,  what 
the  flagman  went  about,  what  knowledge  the  conductor  had  of  the 
conduct  of  the  flagman ;  take  into  consideration  whether  or  not  the 
flagman,  with  the  knowledge  and  consent  of  the  plaintiff,  remained 
there,  instead  of  performing  his  duty;  that  is,  how  far  did  the 
conductor's  conduct,  so  far  as  has  been  offered  in  evidence,  con- 
tribute to  the  flagman's  remaining  there.  You  will  take  all  the 
evidence  surrounding — there  is  not  a  great  deal  of  it,  but  you  will 
take  all  the  evidence  surrounding — the  tiine  of  the  accident,  from 
the  time  the  train  reached  the  running  track,  the  time  consumed 

by  the  engine  coming  around  on  track  — and  passing  over  the 

switches  and  coupling  up,  all  the  cond,uctor  and  the  flagman  did 
up  until  the  time  the  conductor  went  in  between  the  cars,  the 
locomotive  and  the  caboose,  to  put  on  the  air  hose ;  yoii  must  con- 
sider all  that  testimony  and  from  it  determine  whether  or  "not 
this  plaintiff  contributed  to  the  injury  which  came  to  him;  and 
determine  in  what  proportion  it  contributed,  whether  in  part  or  in 
whole.  If  in  part,  then  what  part.  And  if  altogether,  then  there 
could  be  no  verdict  for  the  plaintiff,  because  the  amount  to  be 
deducted  if  his  contributory  negligence  was  the  sole  Cause  of  the 
accident,  would  wipe  out  the  damages.** 

§  3824(2).     Iowa 

The  court  instructs  the  jury  that,  in  determining  whether  plain- 
tiff was  guilty  of  contributory  negligence,  it  is  proper  for  you  to 
take  into  consideration  all  the  facts  and  circumstances  disclosed 
by  the  evidence  in  reference  to  the  scale  and  the  scale  pit  and  its 
surroundings.*** 

««  United    States    Leather    Co.    v.       nour  (C.  C.  A.  Pa.)  208  F  961   126  C 

Showalter,  74  S.  E.  400,  113  Va.  479.       C.  A.  39.  '  " 

89  Peansylvania  K.  Co.  Vi  GougU-  "»  Bird  v.  Hart-Parr  Co,  146  N  W 

74,  165  Iowa,  542.  '      ' 
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§  3824(3).    Oklahoma 

You  are  instructed  that,  in  determining  whether  or  not  plaintiff's 
decedent  was  guilty  of  contributory  negligence  in  causing  his 
injury,  you  should  take  into  consideration  all  the  facts  and  cir- 
cumstances surrounding  him  at  the  time  he  was  injured,  as  well 
as  his  own  conduct  at  andjust  prior  to  the  accident,  his  age,  his 
intelligence  and  understaiiding,  the  length  of  time  he  had  been 

working  in  and  about  the  defendant's  yards  at ,  his  previous 

experience  in  the  railroad  business,  and,  from  all  the  circumstances 
and  facts  surrounding  the  deceased  at  the  time  of  his  injury  which 
have  been  introduced  in  evidence  before  you,  say.  in  your  judgment 
whether  or  not  he  was  guilty  of  contributory  negligence,  and,  if,  in 
your  opinion,  he  was  riot',  then  the  plaintiff  herein  is  entitled  ta 
recover;  if,  on  the  other  hand,  you  believe  that  his  own  conduct 
and  his  own  acts  in  some  manner  and  in  some  degree  contributed 
to  his  injury,  then  plaintiff  would,  not,  be  entitled  to  recover,  and 
your  verdict  should  be  for  the  defendant.®^ 

§  3825.     Sufficiency  of  evidence 
§  3825(1).    California    . 

You  are  instructed  that  all  that  is  required, of  the  defendant  is 
that  it  produce  enough  evidence  to  offset  the  effect  of  plaintiff's 
evidence,  and  if  at  the  end  of  the  case  ibhe .  plaintiff  has  not  shown 
by  a  preponderance  pf  evidence  that  the  defendant  was  guilty  of 
carelessness  or  negligence  directly  causing  the  accident  or  injury 
complained  of,  or  if  the  evidence  is  equally  balanced,  then  I  in- 
struct you  that  your  verdict  in  this  case  must  be  in  favor  of  the 
defendant.?* 

§  3825(2).    Michigan 

You  are  instructed  that  the  burden  of  proving  both  of  these  prop- 
ositions— that  the  plaintiff  was  free  from  contributory  negligence 
,  and  that  defendant,  was  guilty  of  negligence  which  was  the  sole 
ajvd  only  cause  of  tlie  injury  complained  of-^rests  upon  the  plain- 
tiff. It  does  not  Have  tO:  be  made  out  beyond  a  reasonable  doubt,, 
as  is  necessary  in  criminal  cases  to  sustain  a  conviction.  It  is  only 
necessary  that  it  be  made  put  to  the  satisfaction  pf  the  jury  by  a 
preponderance  pf  the  evidence  or  the  greater  weight  of  the  evi- 
dence. That  is,  after  considering  all  that  the  jury  believes  the  evi- 
dence sustains,  or  considering  all  the  jury  considers  true  in  the 
case,  the  greater  probabilities  must  b?  in  favor  of  the  plaintiff,  or 
the  plaintiff  cannot  recover.** 

»i  St.  Louis  &  S.  F.  R.  Co.  v.  Long,  »2  Williams  v.  Southern   Pac.  Co., 

137  P.  1156,  41  Okl.  177,  Ann.  Oas.       160  P.  660,  173  Gal.  525. 
19150,  432.  »»  White  v.  Cowing,  171  N.  W.  450,. 
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§  3826.     Sufficiency  of  evidence  of  want  of  contributory  negligence 

In  considering  this  case  on  the  question  pertaining  to  due  care 
and  want  of  negligence  on  the  part  of  the  deceased  at  the  time  of 
the  injury  complained  of,  you  are  instructed  that  positive  evidence 
that  the  said  deceased  did  not  by  his  own  negligence  contribute 
to  the  injury  is  not  required,  where  such  evidence  cannot  be  ob- 
tained,, as,  in  this  case,  and  it  is  proper  for  you  to  consider  the  in- 
stincts of  men  which  naturally  lead  them  to  avoid  danger,  as  evi- 
dence of  due  care  on  the  part  of  the  said  deceased.** 

§  3827.     Sufficiency  of  evidence  of  cause  of  accident 

The  jury  are  instructed  that,  if  you  are  not  able  to  determine 
whether  the  accident  was.  caused  by  a  chain  being  too  long,  and  wrap- 
ping and  slipping  off  itself,  or  whether  it  was  caused  by  the  rub- 
bing of  the  eyebolt  or  nut  on  the  deadwood,  and  its  sudden  release 
therefrom,  then  I  charge  you  that  the  plaintiff  cannot  recover  on 
either  of  the  two  counts  of  his  declaration.** 

§  3828.     Form  of  verdict 

The  jury  are  instructed  that  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  by  a  preponderance  of  the  evidence  all  the 
facts  necessary  to  entitle  him  to  recover.  If  you  find  for  the  plain- 
tiff against  both  of  the  defendants,  the  form  of  your  verdict  may  be 
as  follows:     "We,  the  jury,  find  for  the  plaintiff  against  both  of 

the  defendants  and  assess  his  damages  at  $— (naming  the 

amount)."  If  you  find  for  the  plaintiff,  but  against  only  one  of 
the  defendants,  the  form  of  your  verdict  may  be  as  follows :  "We, 
the  jury,  find  for  the  plaintiff  against  the  defendant  (nam- 
ing it)  and  assess  his  damages  at  $ (naming  the  anioiirit), 

and  we  also  find  for  the  other  defendant (naming  it)."     If 

you  find  for  both  of  the  defendants,  you  will  say,  "We,  the  jury, 
find  for  the  defendants.''*  '  . 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  the  form  of  - 
your  verdict  may  be,  "We,  the  jury,  find  for  the  plaintiff,  and  as- 
sess his' damages  at  — ■ dollars,"  filling  in,  the  blank  with  the 

amount  you  assess.  If  you  should  find  for  the  defendant,  you  will 
simply  so  state.  In  any  event,  let  your  verdict  be  signed. by  your 
foreman.**  .  ' 

9*  Stephenson  v.    Sheffield  Brick  &  Co.  v.  Lindamood,  78  S    W    99    in 

Tile  Co.,  130  N.  W.  586,  151  Iowa,  371.  Tenn.  457.  ■       .     j^j- 

In  this  case  there  was  no  eyewitness  *  Southwestern  Telegraph  &  Tele- 

oC  the  accident,  and  it  could  not  be  phone  Co.  v.  Sanders  (Oiv.  App  )  i;!,s 

said  as  a  matter  of  positive  law  that  S.  W.  1181. 

the  position  of  deceased,  was  such  as  "o  ghei-mau    Oil   &   Cotton   Co    v 

to  constitute  contributory  negligence.  Stewart,  42  S.  W.  'Ml,  17  Tex    Civ 

95  East  Tennessee  &  W.  N.  C.  E.  App.  59. 
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D.    IviABTLiTY  OF  Master  for  Injuries  to  Third  Pbrsons 

§  3829.     Relation  of  master  and  servant — Liability  of  one  hiring 

vehicle  and  driver  for  negligence  of  driver 
I  3829(1).     Connecticut 

The  jury  are  instructed  that,  if  you  find  that  this  driver  was  in 
the  general  employment  of  the  A.'s  and  at  the  same  time  in  the 
special  employment  of  S.  and  that  both  had  authority  over  him  and 
control  over  him  at  the  time  of  the  accident,  he  had  in  fact  two 
masters,  and  where  a  servant  is  thus  in  the  employ  of  two  masters, 
either  or  both  of  them  may  be  held  for  his  negligent  acts.  If  you 
find  from  a  careful  consideration  of  all  the  evidencp  that  the  sole 
and  exclusive  control  of  this  driver  and  team  was  with  the  A.'s  at 
the  time  this  accident  occurred,  then  the  A.'s>  some  or  all,  are  re- 
sponsible for  the  acts  of  the  driver.  If  you  find  the  direction,  and 
control  were  in  part  with  the  A.'s  and  in  part  with  S.  then  both  are 
liable,  and  if  the  exclusive  control  was  at  the  time  with  S.,  then 
only  S.  is  responsible,  notwithstanding  that  the  team  was  owned 
and  the  driver  paid  by  the  A.'s.*'  , 

§  382^(2).    Washington 

Members  of  the  jury,  it  is  the  law  that  one  who  hires  from  an- 
other a  vehicle  and  driver,  and  agrees  to  pay  therefor  a  given 
amount  per  day,  is  responsible  for  any  accident  or  injuries  caused 
by  such  vehicle  and  driver,  if  due  to  the  negligence  and  want  of 
care  of  the  driver,  even  though  such  driver  might  be  paid  by  the 
owner  of  such  vehicle.  In  other  words,  after  the  owner  has  turned 
such  rented  vehicle  and  driver  over  into  the  control  of  the  person 
renting  or  leasing  same,  then  such  latter  person  stands  in  the  same 
position  with  third  persons  as  though  he  were  the  owner,  and  is 
liable  to  any  third  persons  for  all  injuries  caused  by  such  vehicle 
or  truck,  due  to  the  negligence  and  want  of  care  of  the  driver  of 
same.** 

§  3830.     Liability  of  owner  to  servants  of  independent  contractor 

See,  also,  ante,  §  36X6(1). 
§  3830(1).    United  States 

The  jury  are  instructed  that  it  is  the  law  that,  if  the  owner  of  a 
railroad  engaged  in  constructing,  that  railroad  lets  out  a  general 
contract  fpr  the  construction  of  the  road,  and,  knowing  that,  that 
contract  has  been  let  and  that  large  numbers  of  men  are  to  be  em- 
ployed, or  have  been  employed,  in  the  acttial  work  of  construction, 

»7  Gannon  t.  Sisk,  112  A.  697,  95  es  Olson  v.  Clark,  191  P.  810. 

Conn.  639.  .  ,     . 
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furnishes  an  explosive  to  be  used  by  the  individuals  who  are  to 
actually  do  the  definite  const:ruction  of  the  work,  it  is  the  duty  of 
the  owner  of  the  railroad  furnishing  that  explosive,  under  those 
circumstances,  to  exercise  ordinary  care  to  see  that  the  explosive 
furnished  is  not  unnecessarily  dangerous.** 
^  3830(2).    Alabama 

The  court  charges  the  jury  that,  if  you  are  reasonably- satisfied 
from  the  testimony  that  H.  had  a  contract  with  defendant  for  the 
purpose  of  taking  out  ore,  and  was  an  independent  contractor  in 
the  sense  that  defendant  reserved  no  right  to  interfere  with  the  de- 
tails of  H.'s  work,  but  only  to  require  this  to  be  done  by  H.  and 
those  men  under  him  whom  he  had  employed,  so  as  to  conform  to 
his  contract  and  the  raining  rules,  then  I  charge  you  that  the  de- 
fendant would  not  be  responsible  to  plaintiff  for  intestate's  death 
resulting  from  the  negligence  of  said  H.,  if  you  believe  it  did  so  re- 
sult.» 

§  3830(3).     Nevada 

The  jury  are  instructed  that  if  they  find  from  the  evidence  that 
the  defendant  furnished  to  the  independent  contractor  an  instru- 
mentality, such  as  the  railroad  track  iri  this  case, 'for  the  use  of  the 
independent  contractor  in  carrying  out  the  provisions  of  the  con- 
tract upon  his  part,  and  if  they  further  find  from  the  evidence  that 
such  instrumentality  so  furnished  was  in  a  defective  and  danger- 
ous condition,  and  if  the  jury  further  find  from  the  evidence  that 
the  defendant  knew,  or,  by  the  exercise  of  ordinary  care,  might 
have  known,  of  the  existence  of  such  defect  or  danger,  and  if  the 
jury  further  find  from  the  evidence  that  by  reason  of  such  defective 
or  dangerous  condition,  as  the  proximate  cause,  an  employe  of 
the  independent  contractor,  while  in  the  discharge  of  his  duty  and 
while  exercising  ordinary  care  and  caution  for  his  own  safety,  is 
injured,  then  the  jury  are  instructed  that  the  defendant  is  liable  to 
such  employe  for  the  damages  caused  by  such  injury.* 

The  jury  are  instructed  that  the  mere  fact  alone  that  the  plaintiff 
was  in  the  employ  of  one  sustaining  the  relation  of  an  independent 
contractor  to  the  defendant  is  not  in  itself  a  defense  to  the  cause  of 
action  stated  in  the  complaint.* 

§  3830(4).    North  Carolina 

The  jury  are  instructed  that  it  is  contended  by  the  defeftdant 
that  it  had  contracted  its  mill  to  G.  It  is  accepted  law  that  where 
a  contract  is  for  something  that  may  be  lawfully  done  and  is  proper 

o'Katalla  Co.  v.  Johnson  (C.  C.  A.  2  Flodin  v.  Verdi  Lumber  Co    142 

Wash.)  202  F.  353,  120  0.  O.  A.  481.  P.  531,  37  Nev.  294. 

I  Porter  v.  Tennessee  Coal,  Irpn,&  s  Flocjln  v.  Verdi  Lumber  Co    142 

K.  Co.,  59  So,  255, 177  Ala.  406,  P.  531,  37  Nev,  294,, 
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in  its  terms,  and  there  has  been  no  negligence  in  selecting  a  suit- 
able person  to  contract  with,  in  respect  to  it,  and  no  general  con- 
trol is  reserved,  either  in  respect  to  the  manner  of  doing  the  work 
•or  the  agents  to  be  employed  in  doing  it,  and  the  person  for  whom 
the  work  is  done  is  interested  only  in  the  ultimate  result  of  the 
work,  and  not  in  several  steps  as  to  progress,  the  latter  is  not  liable 
to  a  third  person  for  the  negligence  of  the  contractor ;  but  liability 
-of  the  superior  master  depends  upon  his  right  to  control  the  con- 
duct of  the  person  with  whom,  lie  contracts  in  the  prosecution  of 
the  work.  If  you  find  from  the  evidence  that  C.  leased  the  mill  of 
the  defendant  company  under  contract  by  Which  C.  was  to  employ  the 
labor  and  bear  all  the  expense  of  running  the  mill,  was  to  receive 
the  logs  of  the  company  from  the  trucks,  manufacture  the  same 

into  timber,  and  deliver  it  aboard  cars  for  shipment  at  $ per 

feet,  with  guaranty  that  he  should  make  as  much  as  $ 

per  month,  and  that  defendant  did  not  retain  the  right  to  control  the 
conduct  of  C.  and  was  interested  only  in  the  ultimate  result  of  the 
'work,  then  the  defendant  is  not  liable,  and  you  will  answer  the 
first  issue,  "No."  But  if  you  find  from  the  evidence  that  there  was 
a  general  control  of  the  operation  of  the  mill  reserved  by  the  de- 
fendant company  in  respect  to  the  general  operation  of  the  mill, 
then  go  further  and  consider  the  question  of  negligence  raised.* 

§  3830(5).     Texas 

You  are  instructed  that  an  original  employer  or  owner  is  not 
ordinarily  under  duty  of  care  to  the  employes  of  an  independent 
contractor,  nor  liable  to  them  for  the  acts  or  omissions  of  such  in- 
dependent contractor,  to  whom  the  work  has  been  let,  and  over 
whom  such  original  employer  has  i-etained  no  control  or  authority 
as  to  thai  mode  or  manner  of  doing  the  work.^ 

§  3831.     Same — Where  owner  furnishes  place  and  machinery  for 
doing  work 

You  are  iristructed  that,  if  an  original  employer  or  owner,  pur- 
suant to  agreement  with  a  contractor,  should  furnish  the  space  and 
a  machine  or  machines  to  be  used  by  the  contractor's  employes  in 
doing  the  work  for  which  the,  contractor  is  engaged,  then  the  orig- 
inal employer  would  be  under  duty^  inuring  to  the  benefit  of  the 
contractor's  employes  in  that  behalf,  to  exercise  ordinary  care  to 
furnish  such  as  were  reasonably  safe,  when  used  as  such  employer 
intended  or  might  reasonably  have  expected.* 

You  are  instructed  that,  if  an  original  employer  or  owner,  pur- 

*  Midgette  v.  Branning  Mfg.  Cq.,  64  «  Continental  Paper  Bag  Co,  v.  Bos- 

S.  B.  5,  150  N.  C.  333.  worth  (Tex.  Ciy,  App.)  215  S.  W.  126. 

s  Continental  Paper  Bag  Co.  v.  Bos- 
wortU  (ay.  App.)  215  S.  W,  126. 
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suant  to  agreement  with  a  contractor,  should  furnish  the  place  and 
a  machine  or  machines  to  be  used  in  doing  the  work  which  the 
contractor  is  engaged  to  perform,  and  if  the  work  done  at  such 
place  and  with  such  machine  or  machines,  as  contemplated  to  .be 
done,  should  be  so  inherently  or  intrinsically  dangerous  that  injury 
would  probably  be  occasioned  thereby  to  the  contractor's  employe 
or  employes  in  the  course  of  their  service  in  doing  such  work,  un- 
less precautions  were  taken,  then  it  would  be  the  duty  of  the  orig- 
inal employer  or  owner  to  §uch  employe  or  employes  to  exercise 
ordinary  care  to  take  such  proper  precautions,  although  the  con- 
tractor might  also  be  under  duty  to  them  to  take  some  necessary 
step  or  steps  to  avoid  the  danger." 

§  3832.     Scope  of  employment 

You  are  instructed  that  the  acts  of  a  chauffeur,  in  operating  an 
automobile,  within  the  authority  of  his  employment,  are  the  acts 
of  a  servant  for  which  the  owner  is  responsible.* 

§  3833.     Same — Acts  in  disobedience  of  orders  of  roaster 

The  jury  are  instructed  that  the  fact  that  the  engineer,  having 
the  control  of  the  efigine,  whose  collision  with  the  engine  on  which 
plaintiff  was  riding  caused  the  injury  for  which  he  sues,  was  for- 
bidden to  run  on  that  track  at  that  time,  and  had  acted  in  diso- 
bedience of  orders,  is  not  a  defensfe  to  this  action." 

§  3834.     Liability  for  negligence  of  servant  with  respect  to  fires 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant,  either  by  himself  or  his  servant,  acting  within  the  scope 
of  his  employment,  negligently  set  out,  or  negligently  suffered  to 
escape,  the  fire  which  ran  upon,  burned  over,  and  injured  plaintiff's 
premises,  and  that  such  injury  was  the  proximate  consequence  of 
su.cli  negligent  act  or  omission,  then  you  should  find  for  the  plain- 
tiff, and  award  him  just  compensation  for  the  loss  which  he  has 
sustained." 

§  3835.     Liability  for  negligence  of  servant  in  throwing  articles 
You  are  instructed  that,  if  you  believe  from  the  preponderance 

of  the  evidence  that  on  or  about  the  — day  of ,  an  agent, 

servant  or  employe,  of  the  defendant  threw  a  copy  .of  the 

toward  the  plaintiff,  and  that  the  same  struck  her  and  injured  her 
substantially  as  alleged,  and  if  you  further  believe  from  the  evi- 
dence that  the  act  of  such  servant,  agent  or  employe  of  defendant 

f  Continental  Paper  Bag  Co.  v.  Bos-  »  Philadelphia  &  ReadiU"  E   Co   t 

worth  (Tex.  Civ.  App.)  215  S.  W.  126'.  Derby,  55  U.  S.  468,  14  L.  Kd.  502.' 

8  Travers  v.  Hartman  (Del.)  92  A.  i »  Wickham    v.  Wolcott,  95  N    W 

855,  5  Boyce,  302.  366,  1  Neb.  (Unof.)  160.                   '       ' 
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in  throwing  said ,  if  he  did,  constituted  negligence  upon  his 

part,  as  the  term  has  heretofore  been  defined  to  you,  and  that 
such  negligence,  if  any,  was  the  proximate  cause  of  the  injury  sus- 
tained by  the  plaintiff  therefrom,  as  the  term  "proximate  cause" 
has  heretofore  been  defined  to  you,  then  you  will  find  your  verdict 
in  favor  of  the  plaintiff  as  against  the  defendant,  and  assess  her 
damages  as  hereinafter  instructed.^^ 

You  are  instructed  that,  if  you  do  not  believe  from  the  prepon- 
derance of  the  evidence  that  the  plaintiff  was  struck  and  injured  as 
alleged  by  her,  or  do  not  believe  that  such  striking  was  caused  by 
the  act  of  a  servant,  agent  or  employe  of  the  defendant,  or  do  not 
believe  that  in  throwing  said  paper  and  striking  plaintiff,  if  you 
find  such  to  be  the  fact,  the  servant,  agent  or  employe,  if  any,  of 
the  defendant,  was  guilty  of  "negligence"  as  that  term  has  been 
hereinbefore  defined,  or  do  not  believe  that  the  injuries,  if  any,  of 
the  plaintiff  were  proximately  caused  by  the  act  of  such  servant, 
agent  or  employe,  if  any,  or  do  not  believe  that  the  injury  to  plain- 
tiff, if  any,  was  one  which  might  have  been  reasonably  foreseen  by 
a  person  of  ordinary  prudence,  in  the  light  of  the  attending  cir- 
cumstances, as  likely  to  result  from  such  an  act,  then, '  iri  either 
dne  or  more  of  such  events,  let  your  verdict  be  for  the  defendant.''* 

§  3836.     Liability  for  assault  by  emplpyee 

Assault  by  employee  of  carrier  on  passenger  as  within  scope  of  employment, 
see  ante,  §  1734. 

§  3836(1).    Alabama 

The  court  instructs  the  jury,  if  they  believe  from  the  evidence 

that ,  while  acting  as  the  manager  of  the Hotel,  and 

while  acting  in  the  line  and  scope  of  his  authority  as  such  manager, 
wrongfully    struck   at,    assaulted,   and    beat   plaintiff,    then    Mrs. 

,  doing'  business  under  the   name  and  style  of  the  

Hotel,  as  well  as himself,  are  liable  in  damages  for  such  as- 
sault and  battery,  and  the  plaintiff  is  entitled  to  recover  in  this 
case.^* 
§  3836(2).     Missouri 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  on  the ,  plaintiff,  at  or  near  the  station  of , 

got  upon  a  freight  train  of  defendant  the  Railway  Com- 
pany, for  the  purpose  of  being  transported  from  said  station  to 

,  and  that  defendant  Was  at  said  time  said  railway 

company's  conductor  and  servant  on  and  in  charge  of  said  train ; 

11  Houston  Chronicle  Pub.  Co.  v.  Lemmon  (Tex.  Civ.  App.)  193  S.  W. 
Lemmon  (Tex.   Civ.  App.)  193  S.  W.       347. 

347.  12  Morris  Hotel   Co.  v.  Henjey,  10 

12  Houston   Chronicle  Pub.  Co.   v.      So.  52,  145  Ala.  678. 


§  3837        ,  INSTRUCTIONS  TO  JURIES  4184 

and  if  you  further  find  from  the  evidence  that  while  plaintiff  was 
so  on  said  train  at  said  date,  and  while  Said  train  was  running- 
through  or  near  the  station  of ,  the  defendant  -^T^ ,  as  such 

coriductor  atid  servant,  while  in  charge  of  said  train  and  in  the  line 
of  his  duties  to  said  railway  company,  approached  plaintiff  and 
wrongfully  and  with  great  and  unusual  force  and  violence  kicked, 
forced,  and  ejected  plaintiff  from  said  train  to  the  ground,  whereby 
he  was  injured — then  the  defendants  are  liable  in  this  case,  and 
the  jury  will  return  a  verdict  for  the  plaintiff  and  against  both  of 
the  defendants." 

§  3837.     Liability  for  malicious  prosecution 

The  court  charges  the  jury  that  if  you  believe  that  the  defend- 
ant, through  its  servant,  wrongfully,  vexatiously,  and  purposely 
made  the  affidavit  complained  of,  and  procured  the  issuance  of  the 
search  warrant,  and  without  probable  cause  for  so  doing,  then  you 

must  find  the  defendant  guilty,  provided  you  find  that was 

acting  within  the  scope  of  his  authority,  or  was  authorized  by  the 
railroad  to  so  act,  or  that  the  railroad  company  has  since  ratified 
his  action.^' 

1*  Whiteaker  v.  Chicago,  E.  I.  &  P.  i?  Gulsby   v.    Louisville   &   N.    K. 

R.  Co.,  160  S.  W.  1009,  252  Mo.  43a  Co.,  52  So.  392, 167  Ala.  122. 
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CHAPTER  ecu 

MECHANICS'  LIENS 

§  3838.    Necessity  of  filing  notice  of  lien. 

3839.  Time  of  filing  lien. 

3840.  Presumptions  and  burden  of  proof. 

§  3838.     Necessity  of  filing  notice  of  lien 

You  are  instructed  that,  if  you  find  frOm  the  evidence  that  plain- 
tiff filed  this  action  within days  from  the  date  it  furnished 

the  last  material  to  the  defendant,  it  is  not  necessary  to  give  the 

■ days'  notice  as  provided  by  the  statute,  or  file  its  amount 

with  the  clerk  as  provided  by  the  statute.^ 

§  3839.     Time  of  filing  lien 

The  court  instructs  the  jury  that  if  they  believe  frcfm  the  evi- 
dence that  in  ,  the  plaintiff  the  Fire  Extinguisher 

Company  was  engaged  in  doing  work  upon  the  sprinkler  system 
described  in  the  evidence,  and  that  at  the  time  said  work  was  be- 
ing done  the  contract  work  and  material  thereof  had  not  been  fully 
completed,  or  accepted  by  the  parties  in  the  contract  as  complet- 
ed, and  that  it  was  understood  and  agreed  between  the  plaintiff, 

the Elevator  Company,  and  defendant  that  said  work  was 

being  done  by  the  plaintiff  under  and  for  the  purpose  of  fully  com- 
plying with  and  completing  its  said  written  contracts  with  defend- 
ant, which  have  been  admitted  in  evidence,  then  the  court  instructs 
the  jury  they  must  not  find  that  the  work  under  said  contracts 
was  completed  at  an  earlier  date.  In  this  connection,  you  are 
further  instructed  that  neither  the  acts  nor  agreements  or  state- 
ments of  — ^ can  bind  the  Elevator  Company  unless 

the  said  — had  authority  from  the  said  company  or  its  board 

of  directors  to  represent  them,  and  that  he  did  act  for  them  and 
in  their  behalf.* 

You  are  instructed  that  the  indebtedness  accrued  when  the  work 
called  for  by  the  contract  was  completed,  or  when  the  parties  to 
the  contracts  themselves  accepted  the  work  as  complete.  If,  there- 
fore, you  find  from  the  evidence  that  the  said  contract  in  regard  to 
the  furnishing  of  the  fire  extinguishers  was  completed,  and  the 
last  work  was  done,  and  the  last  material  was  furnished  under  the 

said  contract,  prior  to ,  or  that  the  fire  extinguisher  plant 

was  accepted  by  all  the  parties  in  the  contracts  as  complete  prior 

1  Marianna  Hotel  Co.  v.  Livermore  ^  General  Fire  Extinguisher  Co.  v. 

Foundry  &  Macliine  Co.,  154  S.  W.  Schwartz  Bros.  Commission  Co.,  65 
S52,   lOT  Ark.  245.  S.  W.  318,  165  Mo.  171. 
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to  ,  then  plaintiff  is  not   entitled  to   a  mechanic's .  lien   in 

this  case  against  the  property  of .^ 

§  3840.     Presumptions  and  burden  of  proof  ' 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  plaintiff  furnished  the  materials  as  alleged  in  the  complaint, 
that  the  same  were  used  in  the  building  of  the  defendant,  and  that 
the  amount  charged  for  said  material  was  less  "than  the  contract 
price  for  the  construction  of  said  building  and  has  not  been  paid, 
then  plaintiff  has  established  a  prima  facie  right  to  a  lien  on  said 
building  for  the  balance  due  it,  and  casts  the  burden  of  proof  on 
defendant  to  show  -that  plaintiff  is  not  entitled  to  a  Hen,  provided 
this  suit  to  recover  said  money  due  and  establish  said  lien  was 
filed  within days  after  the  last  material  was  furnished.* 

3  General  Fire  Extinguisher  Co.  v.  *  Marianna  Hotel  Co.  v.  I/ivermore 

Schwartz  Bros.    Commission  Co.,  65       Foundry  &  Machine  Co.,  154  S.  W. 
S.  W.  318,  165  Mo.  171.  952,  107  Ark.  245. 
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MINES  AND  MINING 
§  3841.    Discovery. 

3842.  Requisites  of  valid  location. 

3843.  Marking  boundaries  of  claim  on  ground. 

3844.  Relocation. 

3844(1).  Colorado. 
3844(2).  New  Mexico. 

3845.  Effect  of  amendment  of  location  certificate. 

3846.  Performance  of  assessment  work. 

3847.  Prevention,  by  party  asserting  priority  of  location,  of  performance 

of  assessment  work. 

3848.  Bxtralateral  rights. 

3849.  Mining  leases — ^Avoidance  of  mining  lease  for  false  representations 

in  procuring  it, 

3850.  Same — Obligation  of  lessee  to  operate  mine  with  diligence. 

3851.  Same — ^Right  to  cancel  oil  lease. 

3852.  Same — Obligation   to   pay    royalty   as '  dependent   on   possibility   of 

profit. 

3853.  Same — Obligation  with  respect  to  condition  of  property  on  termina- 

tion of  lease. 

3854.  Contract  to  mine  ore  on  another's  land^ — Duty  of  landowner  to  fur- 

nish certain  appliances. 

3855.  Same — Acquiescence  in  deviation  from  contract. 

3856.  Liability  for  Injury  to  riparian  owner  by  mining  operations, 

3857.  Injuries  to  owner  of  surface — Right  to  subjacent  support. 

38S7(1).  Maryland. 
3857(2).Virginia. 

3858.  Same — Liability    of   operator    of   mine   for   diverting    waters   from 

spring. 
3858(1).  Pennsylvania. 
3858(2).  Virginia. 

3859.  Same — Necessity  of  showing  cause  of  injury. 

3860.  Persons  liable  for  injuries  caused  by  operation  of  mine — Lessor  or 

lessee. 

3861.  Damages  for  removal  of  subjacent  support. 

3862.  Right  to  dump  waste — Implied  terms  of  deed. 

3863.  Damages  for  wrongfully  taking  minerals  from  plaintiff's  land. 

3864.  Same — Increase  of  value  through  labor  and  expenditures  of  wrong- 

doer. 
3864(1).  United  States. 
3864(2).  Illinois. 

3865.  Same — Presumption  and  burden  of  proof  as  to  whether  trespass  in- 

tentional. 

3866.  Same — Matters  considered  in  determining  cost  of  removing  proper- 

ty to  place  where  found. 

§  3841.     Discovery 

The  court  instructs  the  jury  that  the  mineral  discovered  must, 
in  order  to  constitute  a  discovery,  be  of  such  quantity  and  charac- 
ter and  found  under  such  circumstances  as  to  justify  a  man  of  ordi- 
nary prudence  in  the  expenditure  of  his  time  and  money  in  the 
exploration  of  the  property.^ 

1  Charlton  v.  Kelly  (O.  C.  A.  Alaska)  156  F.  433,  84  C.  C.  A.  295,  13  Ann. 
Cas.  518. 
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You  are  instructed  that  if  you  shall  find  and  believe  from  the 
evidence  in  this  case  that ,  -^ ,  and found  the  col- 
ors and  the  particles  of  gold  so  testified  to  by  them  in  the  draw 
or  small  water  course  on  the  surface  of  the  ground  in  dispute,  then- 
you  should  determine  whether  or  not  such  finding  was  of  suffi- 
cient character  and  found  in  such  places,  and  under  such  condi- 
tions as  to  constitute  such  a  discovery  of  mineral  as  will  satisfy 
the  law.  You  are  instructe'd  that  mere  indications,  however  strong,, 
are  not  sufficient  to  answer  the  requirements  of  the  statute.* 

§  3842.     Requisites  of  valid  location 

You  are  instructed  that  to  perfect  a  valid  location  of  a  mining- 
claim,  under  the  law,  the  locator  must  first  discover  a  vein,  ledge, 
or  deposit  of  rock  in  place,  carrying  goldj  silver,  lead,  or  other  valu- 
able deposit.  He  must  post,  at  the  point  of  discovery,  on  the  sur- 
face, a  plain  sign  or  notice,  containing  the  name  of  the  lode,  the 
name  of  the  locator,  and  'date  of  discovery.  He  must  also,-  withirt 
sixty  days  from  the  date  of  discovery,  sink  a  discovery  shaft  to  the- 
depth  of  at  least  ten  feet  from  the  lowest  part  of  the  rim  thereof  at 
the  surface,  or  deeper,  if  necessary  to  discover  the  vein  thereof. 
Within  three  months  from  the  date  of  discovery,  and  before  the- 
filing  of  the  location  certificate  hereinafter  referred  to,  he  must 
erect  six  substantial  posts,  hewed  on  the  sides  in  towards  the 
claim,  to- wit,  one  at  each  corner,  and  one  at  the  center  of  each 
side  line  thereof,  and,  within  three  months  of  the  date  of  discovery,. 
he  must  further  file  with  the  clerk  and  recorder  of  the  county  in 
which  the  claim  is  located  a  location  certificate,  containing  the 
name  of  the  lode,  the  name  of  the  locator,  the  date  of  location,  the 
number  of  feet  claimed  on  each  side  of  the  center  of  the  discovery 
shaft,  the  general  course  of  the  lode,  as  near  as  may  be,  and  such 
a  general  description  as  shall  identify  the  claim  with  reasonable 
ceirtainty:  Provided,  that  if  such  location  certificate  is  hot  filed 
within  three  months  from  the  date  of  discovery,  but  is  so  filed 
afterwards,  and  before  third  parties  have  acquired  rights  in  the 
premises,  it  is  sufficient  compliance  with  this  requirement  of  the 
law.  An  open  cut  or  tunnel,  which  shall  cut  the  lode  at  the  depth 
of  ten  feet  perpendicularly  below  the  surface,  or  an  adit  of  at  least 

feet  in  along  the  vein  from  the  point  at  which  the  same  is 

discovered,  shall  hold  the  lode  the  same  as  though  a  discovery  shaft 
had  been  sunk  as  aforesaid.  If  you  find  from  the  evidence  that 
plaintiffs,  during ,  made  a  location  of  the  premises  in  dis- 
pute by  a  full  compliance  with  the  law,  as  stated  in  the  foregoing 
instruction,  and  that,  during  the  year ,  they  placed  thereon 

2  Charlton  v.  Kelly  (C.  0.  A.  Alaska)  156  F.  433,  84  C.  C.  A.  295,  13  Ann 
Oas.  518.  .    , 
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$ worth  of  work  or  improvements,  or  both,  then  you  will 

find  a  verdict  for  the  plaintiffs:  provided,  you  further  find  from 
the  evidence  that  the  date  of  their  discovery  preceded  the  dis- 
covery of  defendant.' 

§  3843.     Marking  boundaries  of  claim  on  ground 

You  are  instructed  that  a  claim  may  be  marked  upon  the  ground 
by  stakes  or  other  permanent  monuments,  but  you  are  instructed 
that  the  law  requires  a  claim  to  be  so  distinctly  marked  upon  the 
ground  that  its  boundaries  can  be  readily  traced.  The  require- 
ments of  the  statute  in  this  respect  are  not  necessarily  fulfilled  by 
merely  setting  stakes  at  each  of  the  corners  of  the  claim  and  at  the 
center  of  the  end  liiies,  unless  the  topography  of  the  ground  and 
the  surrounding  conditions  are  such  that  a  person  accustomed  to 
tracing  lines  of  mining  claims  can,  after  reading  a  description  of 
the  claim  in  the  posted  or  recorded  ^notice  of  location  or  upon  the 
stakes,  by  a  reasonable  a^d  bona  fide  effort  to  do  so,  find  all  of  the 
stakes  and  thereby  readily  trace  the  boundaries.  Where  the  coun- 
try is  broken,  or  the  view  from  one  stake  or  monument  to  another 
is  obstructed  by  intervening'  timber  or  brush,  it  may  be  necessary 
to  blaze  trees  along  the  line,  or  cut  away  the.  brush,  or  set  more 
stakes  at  such  distances  that  they  hiay  be  seen  from  one  to  the 
other,  in  a  way  to  indicate  the  lines  so  that  the  boundaries  can  be 
readily  traced.  But  it  is  not  for  the  court  to  say  what  is  a  suffi- 
cient marking  of  the  boundaries.,  .  It;  is  your ,  duty  to  determine, 
from  all  the,  evidence  in  the  case  and  from  the  topography  of  the 
ground  .in  question,  whether  or  not  a  sufficient  marking  of  the 
boundaries  of  the  claim  by  the  plaintiffs  was  made  so  that  the  same 
could  be  readily  traced  by  a  person  making  a  reasonable  effort  to 
do  so.  If  you  find  from  the  evidence  in  this  case  that  this  location 
was  so  definitely  marked  on  the  ground  by  the  plaintiffs  or  their 
agents  that  its  boundaries  could  be  readily  traced,  then  I  instruct 
you  that  the  plaintiffs  have  complied  with  this  requirement  of  the 
law.  If  not,  then  I  instriict  you  that  they  have  failed  in  one  of  the 
essentials  of  a  valid  placer  mining  location,  and  that  your  verdict 
must  be  for  the  defendant.* 

§  3844.     Relocation 
§  3844(f).    Colorado 

You  are  instructed  that,  if  you  find  from  the  evidence  that  plain- 
tiffs failed  to  make  a  valid  location  of  the  premises  in  dispute,  and 
.that  defendant  has  made  the  same  by  a  full  compliance  with  the 

3  Craig  V.  Thompson,  16  P.  24,  10  *  Charlton  v.  KeUy  (C.  C.  A.  Alas- 

Colo.  517.  ka)  156   F.  433,  84  O.  0.  A.  295,  13 

Ann.  Cas.  513.  i 
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law,  as  aforesaid,  and,  during  the  year ,  defendant  has  per- 
formed the  annual  assessment  work  by  the  expenditure  thereon  of 
$ ,  as  aforesaid',  then  you  will  find  for  defendant.® 

§  3844(2).     New  Mexico 

The  court  instructs  the  jury  that  the  defendants'  location  cer- 
tificate offered  in  evidence  does  not  ^purport  to  be,  and  is  not,  an 
original  location  of  a  mining  claim,  but  is  a  relocation  of  the  claim 
known  as  the r,  the  right  to  the  possession  of  which  the  plain- 
tiffs claim,  and,  as  they  set  up  title  only  as.the  relocators  of  the 
original  lode  claim,  they  impliedly  admitted  the  validity  of ,  the 
prior  location.  There  can  be  no  relocation  unless  there  has  been 
a  prior  valid  location,  or  something  equivalent,  of  the  same  prop- 
erty.* , 

The  court  instructs  the  jury  that  if  they  believe  frqni  the  evi- 
dence that  the  defendants'  location  was  a  relocation  of  the , 

and  that  plaintiffs  were  owners  of  said claim,  then  defend- 
ants' relocation  admits  the  validity  of  plaintiffs'  location;  and  if 
the  jury  should  further  find  from  the  evidence  that  plaintiffs  had 

done  or  expended  at  least  $ in  labor  and  improvements  on 

said  claim  during  the  calendar  year ,  and  that  the  defendants 

entered  upon  said  claim,  ,and  attempted  to  relocate  the  same,  after 
the  performance  of  said  labor  and  improvements,  then  they  should 
find  for  the  plaintiffs.' 

§  3845.     Effect  of  amendment  of  location  certificate 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

the  defendant  discovered,  located,  and  recorded  the lode 

according  to  the  requirement  of  law,  as  stated  in  other  instructioiis, 

prior  to  the  filing  of  plaintiffs'  amended  location  certificate, ; 

you  cannot  consider  such  amended  certificate  of  location  of  the 

lode  for  any  purpose  whatever,  and  must  entirely  discard 

the  same  in  making  up  your  verdict.* 

§  3846.     Performance  of  assessment  work 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
neither  party  has  made  a  valid  location  of  the  premises  in  dispute, 
under  the  law,  or  iiyou  find  that  both  parties  failed  to  perform  the 
work,  or  make  their  improvements  thereon,  required  annually,  for 
the  year ,  you  will  find  your  verdict  that  neither  party  is  en- 
titled to  the  possession  of  the  premises.* 

5  Oraig  r.  Thompson,  16  P.  24,  10  s  Craig  v.  Thompson,   16  P   24    10 

Colo.  51T.  Colo.  517.                                           .        , 

0  Wills  V.  Blain,  20  P.  T98,  4  N.  M.  »  Craig  v.  Thompson,  16  P.  24   10 

(Johns.)  378.  Colo.  517.                     - 

T  Wills  V.  Blaih,  20  P.  798,  4  N.  M. 
(Johns.)  378. 
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I  3847.     Prevention  by  party,  asserting  priority  of  location,  of  per- 
formance of  assessment  work 

You  are  instructed  that,  if  you  find  from  the  evidence  that  plain- 
tiffs were  prevented  from  performing  the  annual  assessment  work 
of by  defendant,  his  agents  or  empldyes,  by  force  or  vio- 
lence, or  by  threats  or  intimidation,  then,  in  law,  plaintiffs  are  in 
the  same  position  as  though  the  same  had  been  performed,  and 
you  should  find  that  such  assessment  work  had  been  done  and  per- 
formed." 

§  3848.     Extralateral  rights 

The  jury  are  instructed  that  the  law  has  established  a  presump- 
tion that  all  ore  found,  under  the  surface  of  a  mining  claim  belongs 
to  the  owner  of  that  claim,  and  unless  the  person  who  may  have 
taken  the  ore  from  under  the  claim  of  another  can  show  to  the  sat- 
isfaction of  the  jury  that  the  ore  was  a  part  of  a  vein  having  its 
top  or  apex  in  his  claim,  and  so  situated  that  he  is  entitled  in  law 
to  follow  such  vein  pn  its  dip,  he  is  a  trespasser,  and  is  accountable 
to  the  owner  of  the  surface  for  the  ore  taken.  By  the  term  "top" 
or  "apex"  of  a  vein  is  meant  the  highest  part  of  a  vein  along  its 


§  3849.  Mining  leases — Avoidance  of  mining  lease  for  false  rep- 
resentations in  procuring  it 
The  court  instructs  the  jury  that  this  is  a  replevin  suit  in  which 
the  plaintiff  seeks  to  recover  a  lot  of  diamonds  which  he  claims  to 
be  the  owner  of  and  entitled  to  the  immediate  possession  of  the 
same.  In  order  for  the  plaintiff  to  recover  in  the  replevin  suit,  the 
burden  is  upon  him  to  prove,  by  a  preponderance  of  the  testimony, 
that  he  is  the  owner  and  entitled  to  the  immediate  possessioi^  of  the 
property.  The  defendants ,  hpld  the  diamonds  under  the  lease 
which  was  executed  between  them  and  the  plaintiff,  and  the  dia- 
monds were  mined  and  washed  under  that  lease  and  under  that 
lease  contract  which  provides  that  the  plaintiff  shall  be  entitled  to 
one- fourth  of  the  diamonds  and  the  defendants  entitled  to  three- 
fourths  of  them,  and  the  plaintiff  seeks  to  recover  the  diamonds 
and  claims  to  be  the  owner  of  the  entire  lot  on  the  ground  that  the 
defendants  procured  the  lease  by  means  of  false  and  fraudulent  rep- 
resentations and  for  the  purpose  of  getting  possession  of  the  dia- 
mond property  and  discrediting  it  and  ultimately  buying  it  up  for 
a  nominal  consideration,  and  that  they  had  no  intention  to  honestly 
and  faithfully  carry  out  the  lease  contract  at  the  time  they  entered 

10  Craig  t.  Thompson,  IC  P.  24,  10  ii  Liberty  Bell  Gold  Mining  Co.  v. 

Colo  517.  Smuggler-Union  Mining  Co.  (G:  C.  A. 

Colo.)  203  F.  T95, 112  C.  C.  A.  113.     . 
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into  it,  and  further  alleges  that  the  defendants  have  not,  in  good 
faith,  complied  with  the  terms  of  that  contract,  and  that  these  dia- 
monds were  mined  in  furtherance  of  that  alleged  false  and  fraudu- 
lent intent  with  which  it  is  alleged  that  they  entered  into  the  con- 
tracts originally.  Now,  if  you  believe  from  a  preponderance  of  the 
testimony,  or  greater  weight  of  the  testimony,  that  the  defendants 
•did  procure  the  lease  by  means  of  false  and  fraudulent  representa- 
tions, with  the  intent  to  get  possession  of  the  property  and  to  dis- 
credit it  and  to  conceal  the  real  value  of  the  diamonds  taken,  with 
the  false  and  fraudulent  intent  to  acquire  the  ownership  of  the 
property  for  less  than  its  value,  and  that  they  mined  these  dia- 
monds in  furtherance  of  this  false  and  fraudulent  intent,  and  that 
they  have  not  substantially  complied  with  the  terms  of  the  contract, 
you  would  find  for  the  plaintiff  the  diambnds  or  their  value,  which 

is  testified  to  be  in  the  neighborhood  of  $ .     If  you  fail  to 

find  these  facts  by  a  preponderance  of  the  evidence,  then  your  ver- 
dict would  be  for  the  defendants.  The  burden  is  upon  the  plaintiff 
to  prove,  by  a  preponderance  of  the  testimony,  that  the  contract 
was  procured  by  means  of  fraud,  by  false  and  fraudulent  represen- 
tations, and  that  the  defendants  had  no  real  intention  of  carrying 
it  out  in  good  faith,  and  that  they  have  not  carried  it  out,  and  that 
the  dia,monds  were  mined  with  that  false  and  fraudvilent  intent.^" 

§  3850.  Same — Obligation  of  lessee  to  operate  mine  with  diligence 
You  are  further  instructed  that  it  was  the  duty  of  the  plaintiffs, 
if  they  were  in  lawful  possession  of  said  mine,  to  pursue  the  opera- 
tion of  same  with  due  diligence,  and,  if  they  (the  plaintiffs)  failed, 
neglected,  and  refused  to  pursue  the  operation  of  said  mine  with 
due  diligence,  then,  as  a  matter  of  law,  the  defendant  had  the  right 
to  enter  upon  the  said  premises,  take  charge  of  and  evict  the  plain- 
tiffs therefrom,  and  the  defendant,  under  such  circumstances,  could 
not  be  held  to  account  for  damages  for  such  eviction.  However, 
the  mere  temporary  cessation  of  operation  of  said  mine  with  the 
consent,  if  any,  of  th«  superintendent  of  the  defendant  company 
would  not  justify  the  defendant  in  taking  charge  of  said  mine  and 
evicting  the  plaintiffs  therefrom.^* 

§  3851.     Same — ^Right  to  cancel  oil  lease 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
defendant  did  not  begin  a  well  for  the  development  of  oil  upon 
lands  in  the  general  locality  of  plaintiff's  lands  within  one  year 

from ,  or  if  you  find  that  such  well  was  so  begun  within  said 

time  limit,  but  further  find  that  same  was  not  prosecuted  with  due 

12  Mauney  V.  MiUar,  175  S.  W.  402,  "  Bokoshe  Smokeless  Coal  Co   v 

117  Ark.  633,  Bray,  155  P.  226,  55  Okl.  446.       '     ' 
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diligence  as  herein  defined,  then,  and  in  either  event,  you  will  find 
for  the  plaintiff." 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
within  one  year  from ,  defendant  began  a  well  for  the  devel- 
opment of  oil  within  the  general  locality  of  plaintiff's  lands,  and  if 
you  further  find  that  such  well,  if  any,  was  prosecuted  with  due 
diligence  to  this  date,  then  and  in  that  event  you  will  find  for  the 
defendant.^* 

§  3852.     Same — Obligation  to  pay  royalty  as  dependent  on  possi- 
bility of  profit 

You  are  instructed  that,  under  the  lease  or  contract  in  this 
case,  the  defendant  is  required  to  remove  all  the  coal  which  is 
capable  of  being  mined,  by  the  •  exercise  of  reasonable  skill  and 
effort,  but  when  further  mining  on  the  premises  cannot  be  carried 
on,  with  reasonable  expenditure  of  money  and  labor,  in  accordance 
with  the  methods  approved  among  practical  miners  in  that  terri- 
tory, it  is  no  longer  required  to  continue  the  mining  operations, 
and  its  obligation  to  pay  royalty  ceases  when  the  production  of 
coal  becomes  either  impossible  or  financially  impracticable." 

The  court  instructs  the  jury  that  the  term  "merchantable  and 
minable  coal,"  as  used  in  these  instructions,  means  coal  that  can 
be  mined  and  sold  at  some  profit  to  the  operator,  with  reasonable 
expenditure,  labor,  and  effort,  in  accordance  with  the  methods  ap- 
proved among  practical  miners  in  that  territory.*' 

§  3853.     Same — Obligation  with  respect  to  condition  of  property 
on  termination  of  lease 
The  court  instructs  you  that  it  is   admitted  that  plaintiff  in 

,  leased  to  defendant  its  mine,  including  certain  personal 

property,  consisting  of  mules,  wagons,  cars,  rails,  and  office  fix- 
tures, for  the  period  of  years  beginning  ,  and  that 

afterwards  said  lease  was  by  said  defendant  transferred  to  the 
Company;  that  under  and  by  the  terms  of  the  lease  con- 
tract the  property  was  to  be  returned  to  the  plaintiff  at  the  ex- 
piration of  the  lease  in  a  better  condition  and  repair  than  it  was 
when  taken  possession  of  under  the  lease;  so,  if  you  shall  be- 
lieve from  the  evidence  that  the  mine  and  personal  property  was 
not  returned  or  surrendered  by  the  lessee  at  the  expiration  of  the 
lease  in  a  better  condition  and  repair  than  when  it  was.  taken  pos- 
session of  under  the  lease,  then  and  in  that  event  you  should  find 

14  Sunshine  Oil  Corporation  v.  Ran-  le  Ellis  v.  Cricket'  Coal  Co,  148  N 
dais  (Tex.  Olv.  App.)  226  S.  W.  1090.  W.  887,  166  Iowa,  656. 

15  Sunshine  Oil  Corporation  v.  Ran-  it  Ellis  v.  Oriclset  Coal  Co ,  148  N 
dais  (Tex.  Civ.  App.)  226  S.  W.  1090.  W.  887,  166  Iowa,  656. 
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■for  the  plaintiff  in  such  a  reasonable  amount  as  you  may  believe 

from  the  evidence  it  would  have  required  on  ,  to  put  the 

property  in  a  better  condition  and  repair  than  it  was  at  the  begin- 
ning of  the  lease,  not  exceeding  the  sum  of  $ ■. — ,  the  amount 

claimed ;  subject,  however;  to  such  credit  or  deduction  as  you 
may  believe  from  the  evidence  has  been  paid  to  the  plaintiff  on 
account  of  stock  or  material  sold  with  the  consent  of  the  plaintiff ; 
and  also,  if  you  find  for  the  plaintiff,  you  should  allow  a  credit 
for  any  permanent  improvements  put  on  said  property,  if  any, 
by  the  lessee,  such 'as  a  compressor,  or  main  air  pipe  line,  or  mining 
machinery,  not  exceeding  for  said  permanent  improvements,  if  any, 
the  reasonable  value  of  such  perriianent  improvements,  if  any,  and 

not  exceeding  therefor  the  sum  of  $ ;   but,  unless  you  shall 

so  find  and  believe  from  the  evidence  as  above  required,  you  should 
■find  for  the  defendants.^* 

The  court  furthef  instructs  you  that  if  you  shall  believe  from  the 
evidence  that  said  property  was  in  a  better  condition  and  repair  on 

' '■ — ;  than  it  was  on  ,  the  date  of  the  commencement  of 

the  lease,  you  should  find  for  the  defendants.^® 

§  3854.     Contract  to  mine  ore  on  another's  land — Duty  of  land- 
owner to  furnish  certain  appliances 
The  jury  are  instructed  that  the  defendant  was  bound  by  the 
contract  to  furnish  one  track  scales  at  the  ore  bank.    The  plaintiffs 
claim  that  the  defendant  failed  and  refused  to  furnish  such  track 

scales,  and  that,  by  reason  thereof,  they  were  damaged  $ , 

and  they  claim  that  they  demanded  such  scales  under  the  contract 
of  the  defendant.  If  the  defendant  failed  and  refused  to  furnish 
such  scales,  and  the  plaintiffs  were  damaged  thereby,  they  would 
be  entitled  to  recover  such  damages  as  they  have  sustained,  if  they 
have  sustained  any  on  this  account.^** 

§  3855.     Same — Acquiescence  in  deviation  from  contract 

The  jury  are  instructed  that  if  the  plaintiffs,  while  the  ore  was 
being  delivered,  acquiesced  in   the  manner  of  weighing  the   ore 

and  in  the  use  of  defendant's  scales  in -,  and  did  not  object 

thereto  or  give  defendant'  reasonable  notice  that  scales  would  be 
required  as  provided  by  the  contract,  at  the  chute  or  ore  bank, 
then  they  would  not  be  entitled  to  recover  damages  on  this  ac- 
count, nor  would  they  be  entitled  to  damages  on  this  account,  if 
they  have  .received  credit  for  all  the  ore  actually  delivered.  The 
defendant  in  such  case  was  bound  to  furnish  the  weights  of  the 

18  Henderson  Mln.  &  Mfg.  Co.  v.  20  Eaves  v.  Cherokee  Iron  Co.  7a 
Nicholson  (Ky.)  126  S.  W.  139.                    Ga.  459.  '* 

19  Henderson  'Min.  &  Mfg.  Co.  t. 
Nicholson  (Ky.)  126  S.  W.  139. 
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ore  to  the  plaintiffs,  if  he  undertook  to  weigh  it  for  them,  and,  if 
he  did  so  correctly,  no  damages  can  be  recovered  on  this  account. 
If  he  did  not,  they  can  recover  for  any  ore  not  credited  to  them  by 
the  defendant.*^ 

The  jury  are  instructed'  that  if  the  plaintiffs  were  not  ready  on 

the ,  to  comply  with  their  part  of  the  contract,  or  if  the  ore 

was  then  and  thereafter,  and  Until  -,  being  mined  and  re- 
ceived in  leSs  qviantities,  and  in  manner  otherwise  thati  as  the  con- 
tract provided  for,  and  if  plaintiffs  acquiesced  therein,  or  if  the 
plaintiffs,  during  the  tiine,  simply  complained,  and  did  not  give  the 
defendant  reasonable  notice  that  they  were  standing  on  their  con- 
tract, and  that  he  would  be  expected  to  receive  daily,  Sundays  ex^ 

cepted,  from to tons  of  ore,  then  the  plaintiffs  would 

not  be  entitled  to  recover  damages  on  this  account  for  defendant's 
failure  to  receive  such  amount  of  ore.** 

The  jury  are  instructed  that  if  the  plaintiffs  began  work  for  the 
defendant,  and  continued  to  work,  getting  ore  for  him  in  irregular 
and  less  quantities  daily  than  the  contract  called  for,  and  the  de- 
fendant so  receiving  it  from to ■. — ,  and  if  the  plaintiffs 

did  not  reasonably  demand,  monthly  or  otherwise,  the  perform- 
ance of  the  contract,  but  acquiesced  in  what  was  being  done  during 
the  time,  and  received  payment  accordingly,  then'  the  plaintiffs 
would  not  be  entitled  to  recover  damages  for  any  deficiencies  on 
account  of  ore  not  mined  and  received  during  that  period.** 

The  jury  are  instructed  that  iildefiriite  and  uncertain  complaints 
that  the  defendant  was  not  taking  as  much  ore  as  the  contract  re- 
quired to  be  mined  and  received  during  this  time  would  not  alone 
entitle  the  plaintiffs  to  recover  on  this  account.  It  must  appear 
that  the  plaintiffs,  during  th'is  time,  stood  on  their  contract,  and 
if  the  contract  was  being  departed  from,  notified  defendant,  with  rea- 
sonable certainty,  that  an  extra  chute  and  screen  and  more  braze  were 
necessary  and  would  be  required,  and  that  he  would  be  expected  to 

receive  from to tons  of  ore  per  day,  Sundays  excepted, 

and  that  the  plaintiffs  were  ready  and  able  and  willing  to  perform  their 
part  of  the  contract,  so  that,  if  ore  was  being  mined  and  received  in 
less  quantities,  and  in  manner  otherwise  than  as  the  contract  required, 
the  defendant  would  be  put  on  notice  that  the  plaintiffs  were  standing 
on  their  contract,  and  that  he  would  be  expected  to  fulfill  his  part  there- 
of, and  that  the  defendant  thereupon  failed  and  refused  to  perform  his 
part  of  it** 

21  Eaves  v.  Oherokee  Iron  Co.,  73  ss  Eaves  v.  Cherokee  Iron  Co.,  73 
Ga.  459.                                                           Ga.  459. 

22  Eaves  V.  Cherokee  Iron  Co.,  73  -*  Eaves  v.  Cherokee  Iron  Co.,  73 
Ga.  459.  *                                                      Ga.  459. 
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§  3856.  Liability  for  injury  to  riparian  owner  by  mining  opera- 
tions 
'fhe  court  instructs  the  jury  that  one  engag-ed  in  mining  has  a 
right  to  deposit  his  tailings  in  a  running  stream  to  a  reasonable 
extent,  but  he  has  no  right  to  flood  a  lower  owner's  land,  and  by 
depositing  tailings  and  debris  thereon  to  substantially  injure  or 
ruin  the  latter's  property,  although  he  may  have  used  all  reason- 
able means  to  prevent  such  damage.  No  person  or  corporation  has 
a  right,  directly  or  indirectly,  to  cover  his  neighbor's  land  with 
mining  debris,  sand,  and  gravel,  or, other  material  so  as  to  injure 
or  damage  the  same.  So  I  instruct  you  that  if  you  find  upon  the 
evidence  that  the  plajntiffs  are  in  the  possession  of  the  land  de- 
scribed in  the  complaint,  and  were  in  such  possession  at  and  during 
the  times  therein  mentioned,  and  if  you  further  find  that  while  they 
were  in  such  possession  the  defendant  caused  to  be;  placed  in  the 
channel  of creek  and  upon  the  lands  of  plaintijffs  a  large  ob- 
struction, by  placing  in  said  creek  and  upon  said  land  a  large  mass 
of  earth,  gravel,  rocks,  and  boulders,  which  caused  the  waters  of 
said  creek  to  flow  upon  and  against  plaintiffs'  land,  washing  it 
away  and  damaging  and  injuring  it,  and  if  you  further  find  that 
said  defendant,  after  making  such  obstruction,  commenced  mining 
operations  by  .the  hydraulic  process  upon  its  land  and  above  plain- 
tiffs' land  and  in  so  doing  caused  to  be  placed  into Gulch 

a  large  mass  of  earth,  detritus,  debris,  gravel,  rocks,  and  boulders, 
tailings  from  its  mine,  and  if  you  further  find  that  said  detritus, 
debris,  gravel,  rocks,  and  boulders  came '  down  said  gulch  into 

— • creek  and  were  thence  carried  by  the  waters  of  

creek  down  stream  to  said  obstruction  and  were  there  by  reason 
thereof  diverted  to  and  upon  the  said  land  of  plaintiffs,  damaging 
and  injuring  the  same,  then  you  should  render  a  verdict  for  the 
plaintiffs.*' 

§  3857.  Injuries  to  owner  of  surface — Right  to  subjacent  support 
§  3857(1).    Maryland 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  the  plaintiff  has  been  the  owner  of  the  farm  and  premises  de- 
scribed by  the  witnesses  and  in  the  deed  of offered  in  evi- 
dence for  the  last  several  years  and  the  improvements  thereon,  and 
was  in  actual  possession  and  enjoyment  of  the  same  at  the  time  of 
and  since  the  injuries  to  the  property  described  by  ttie  witnesses, 
and  that  the  said  farm  and  the  buildings  thereon  and  trees  and 
soil  were  supported  by  a  vein  of  coal  underlying  the  same,  and  that 
the  defendant  is  now  and  at  the  time  of  the  happening  o'f  said  in- 

• 

2»  Salstrom  v.   Orleans  Bar   Gold   Mining  Co.,  96  P.  292, 153  Cal.  551. 
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jury  was  a  corporation  duly  incorporated  under  the  laws  of 


and  that  at  the  time  of  said  injuries  was  engaged  in  mining  and 
excavating  the  said  coal,  and  if  the  jury  further  find  that  the  de- 
fendant on  or  about  the  year while  digging  and  mining  said 

coal  underlying  the  said  premises  of  the  plaintiff  and  supporting 
the  same,  and  while  removing  said  coal  (if  they  so  find)  so  oper- 
ated said  mine,  and  so  dug,  excavated,  and  removed  the  said  coal 
that  the  support  to  the  said  house,  buildings,  trees,  and  soil  of 
the  plaintiff's  premises  were  taken  away,  and  that  thereby  the 
plaintiff's  premises  before  mentioned  were  damaged  and  injured, 
and  that  said  damage  and  injury  was  due  to  the  negligence  of  the 
defendant  in  excavating  and  removing  the  said  coal,  arid  in  failing 
to  leave  or  provide  sufficient  supports  for  said  premises,  then  the 
plaintiff  is  entitled  to  recover  in  this  action,  and  the  verdict  of 
the  jury  must  be  for  the  plaintiff.** 

The  jury  are  instructed  that,  even  if  they  find  that  the  defendant 
mined  and  pillared  the  coal  under  the  said  premises  in  a  skillful 
manner,  yet,  if  the  jury  find  that  the  defendant  in  such  mining  fail- 
ed to  leave  sufficient  support  for  the  surface  and  that  thereby  the 
injuries  were  caused,  then  the  plaintiff  is  entitled  to  recover.*' 

§  3857(2).    Virginia 

The  court  further  tells  the  jury  that,  after  the  purchase  by  the 
plaintiff  of  the  G.  tract  of  land  it  was  the  duty  of  the  defendant  in 
mining  the  coal  under  the  said  tract  of  land  to  leave  sufficient  pil- 
lars, props,  and  otl;er  means  of  support  to  prevent  the  overlying 
strata, from  breaking  and  falling,  and,  if  they  further  believe  that 
the  defendant  mined  said  coal  and  failed  to  leave  sufficient  pillars, 
props,  or  other  means  of  support  to  prevent  said  overlying  strata 
from  breaking  and  falling,  and  that  as  a  result  thereof  the  said 
strata  was  broken  and  fell  ^nd  the  spripg  on  the  D.  tract  drained 
and  destroyed  by  reason  thereof,  then  they  should  find  for  the 
plaintiff  such  damages  as,  in  their  opinion,  he  has  sustained,  not 
exceeding  $ .^* 

The  court  instructs  the  jury  that  the  defendant  had  the  right  to 
mine  and  remove  the  coal  under  the  tract  of  land  in  question 
known  as  the  D.  tract,  and  to  take  down  such  of  the  roof  over  said 
coal  as  was  reasonably  necessary  in  mining  coal  and  removing 
same;  and,  if  in  so  doing  it  tapped  the  source  of  the  spring  on 
said  tract  of  land  and  drained  it,  the  defendant  is  not  liable.    But 

2  8  Piedmont  &  George's  Creek  Coal  28  Stonegap  CpUiery  Co.  v.  Hamil- 

Co.  V.  Kearney,  79  A.  1013,  114  Md.  ton,   89  S.  E.  305,  119  Va.  271,  Ann. 

496.  Cas.  1817E,  60.    Plaintiff  owned  the 

27  Piedmont  &  George's  Creek  Coal  surface  of  both  the  Gi  and  the  D. 

Co.  V.  Kearney,  79  A.  1013,  114  Md.  tracts,  i 
498. 
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the  jury  are  further  mstructed  that  it  was  the  duty  of  the  defend- 
ant in  mining  said  coal  to  leave  sufficient  props,  pillars,  or  other 
means  of  support  to  prevent  the  overlying  strata  from  breaking 
and  falling;  and,  if  they  believe  that  the  defendant  failed  to  leave 
sufficient  props,  pillars,  or  other  means  of  support  for  said  over- 
lying strata  and  that  as  a  result  of  such  failure  it  was  cracked  and 
broken  and  the  spring  on  the  said  land  thereby  drained  and  de- 
stroyed, they  should  find  for  the  plaintiff  such  damages  as  he 
sustained,  so  that  the  same  shall  not  exceed  $ P 

§  3858.     Same — Liability  of  operator  of  nrine  for  diverting  waters 

from  spring 
§  3858(1).    Pennsylvania 

You  are  instructed  that  it  is  an  undisputed  legal  proposition  that 
the  owner  of  land  can  sever  the  coal  from  the  surface,  and  he  can 
put  the  title  to  the  coal  in  a  different  party  than  himself;  that  is, 
one  man  may  own  the  surface  of  the  land,  and  another  man  may 
own  the  vein  of  coal'  that  is  under  the  surface,  with  the  right  to 
remove  the  coal.  But  this  severance,  of  course,  imposes  upon  the 
owner  of  the  coal  certain  duties  and  liabilities,  and  also  gives  him 
certairi  privileges.  Where  the  owner  of  land  conveys  the  coal  to 
another,  the  latter  has  the  right  to  remove  the  coal;  and  if,  in  so 
doing,  he  should  interfere  with  the  hidden  streams  of  water  that 
may  be  running  through  the  earth,  and  thus  drain  the  spring  of 
another,  he  would  not  be  liable  for  damages,  if  the  spring  failed 
simply  because,  in  the  ordinary  operation  of  the  mine,  some  sub- 
terranean stream  was  tapped,  and  by  this  means  the  water,  in  place 
of  flowing  to  the  opening  in  the  ground  where  the  spring  was, 
flowed  to  some  other  place.  I  say  he  would  not  be  lialale,  if  that 
was  the  case,  for  the  loss  of  the  spring,  because  he  has  a  right  to 
take  out  his  coal,  and,  if  a  hidden  stream  is  interfered  with,  it  can- 
not be  helped,  and  he  would  not  be  responsible,  because  he  would 
not  know  where  those  hidden  Streams  were;  and  if  the  conse^' 
quence  is  to  divert  the  stream  of  water  so  that  it  fails  to  come 
out  where  it  did  before,  but  passes  out  some  place  else,  he  would 
not  be  liable.^" 

You  are  further  instructed  that  in  the  above  case  the  owner  of 
the  coal  is  required  to  leave  enough  coal  to  support  the  surface,  or, 
if  he  takes  out  all  of  the  coal  (he  being  the  owner  of  it),  he  must 
substitute  sufficient  supports  to  keep  the  surface  in  place.  That 
is  a  duty  that  is  imposed  upon  him.  Now,  if  he  fails  to  leave  suffi- 
cient support,  either  by  leaving  the  natural  coal,  the  natural  sup- 

■20  Stonegap  Colliery  Co.  v.  Harail-  3o  Kistler  v.  Thomnsou    '^7  A    S7-t 

ton,  89  S.  E.  305,  119  Va.  271,  Anu.       158  Pa.  139.  -  -<  ^J..  oii. 

Cas.  1917E,  60. 
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port  in  the  shape  of  pillars  of  coal,  or  fails  to  put  in  other  supports 
in  place  of  the  coal  that  he  takes  out,  or  such  as  to  give  the  owner 
of  the  surface  sufiQcient  support,  and  by  reason  of  this  failure  to 
leave  sufficient  support  the  ground  sinks,  subsides,  and  cracks,  and 
that  sinking  and  cracking  divert  a  stream  of  water,  then  he  would 
be  liable,  because  that  would  be  the  direct  result  of  his  wrongfully 
withdrawing  the  support  that  is  necessary  and  sufficient  to  sus- 
tain the  surface.*^ 
§  3858(2).    Virginia 

The  court  instructs  the  jury  that,  under  the  conveyances  intro' 
duced  in  evidence  in  this  case,  it  was  the  duty  of  the  defendant  in 
mining  and  removing  the  coal,  under  the  tract  of  land  known  as 
the  D.  tract,  to  leave  sufficient  pillars,  props.  Or  other  means  of 
support  to  prevent  the  strata  overlying  the  coal  from  breaking  and 
faUing;  and,  if  they  believe  from  the  preponderance  of  the  evi- 
dence that  the  defendant  mined  the  coal  in  and  under  the  plaintiff's 
tract  of  land  known  as  the  D.  tract,  without  leaving  sufficient  pil- 
lars, props,  or  other  means  of  support  to  prevent  the  strata  over- 
lying said  coal  from  breaking  and  falling,  and  that  as  a  result 
thereof  the  said  strata  was  broken  and  the  spring  on  the  D.  tract 
thereby  drained  and  destroyed,  they  should  find  for  the  plaintiff 
such  damages  as  he  has  sustained  by  reason  of  the  draining  of  said 
spring.** 

The  court  instructs  the  jury  that,  even  though  they  should  be- 
lieve from  the  evidence  that  the  spring  of  the  plaintiff  on  the  D. 
tract  of  land  was  sunk  or  caused  to  go  dry  by  reason  of  the  mining 
•of  the  coal  thereunder,  if  they  further  believe  that  said  spring 
came  from  undefined  subterranean  streams  or  percolations  of 
water,  and  that  defendant  did  its  mining  thereunder  in  the  usual 
and  ordinary  way,  and  that,  in  consequence  of  so  doing,  the  water 
ceased  to  said  spring  and  it  sunk  or  became  dry,  defendant  is  not 
liable  therefor  and  the  jury  should  so  find.** 

§  3859.     Same — Necessity  of  showing  cause  of  injury 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 

that  the  plaintiff's  spring  is  feet  above  the  level  of  the 

coal,  and  that  a  cave  of  the  rock  in  the  mine  might  cause  a  break 
in  the  surface  that  distance  away  from  a  point  directly  over  the 
cave,  and  if  they  further  find  that  at  or  about  the  time  when  the 
break  occurred  in  the  plaintiff's  lot  there  was  a  fall  of  rock  in  the 

81  Kistler  v.  Thompson,  27  A.  874,  33  gtonegap  Colliery  Co.   v.  Hamil- 

158  Pa.   139.  ton,  89  S.  E.  305,  119  Va.  271,  Ann. 

32  Stonegap  Colliery  Co.  v.  Hamil-      Cas.  1917E,  60. 
ton,  89  S.  E.  305,  119  Va.  271,  Ann. 
Cas.  1917E,  60. 
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A.    mine    within   feet    of    the    plaintiff's    property,    they 

must  further  find  that  at  or  before  the  time  when  the  plaintiff's 
spring  disappeared  there  had  been  a  cave  of  rock  in  defendant's 
mine,  and  that  this  cave  caused  the  loss  of  the  spring;  otherwise 
the, plaintiff  would  not  be  entitled  to  recover,  even  if  the  defendant 
had  been  operating  the  mine.** 

§  3860.  Persons  liable  for  injuries  caused  by  operation  of  mine — 
Lessor  or  lessee 

The  next  question  that  I  wish  to  call  your  attention  to,  that  is 
legal  in  its  character,  is  this :  That  where  a  man  has  the  title  to  a 
coal  vein  or  to  a  coal  mine,  and  leases  it,  in  general  terms,  to  an- 
other, and  he  operates  it — that  is,  the  lessee  operates  it^ — with  full 
control  over  the  mine,  as  to  the  manner  of  operating,  and  the  les- 
see withdraws  the  support,  or  fails  to  leave  sufficient  support,  the 
lessee  is  liable,  and  not  the  owner  of  the  coal  mine,  who  in  that 
instance  would  be  the  lessor.  But,  on  the  other  hand,  if,  by  the 
lease  that  is  made,  the  lessor  provides  how  the  coal  shall  be  mined, 
the"  extent  of  the  support  that  is  to  be  left,  designates  the  size  of 
the  rooms,  and  the  extent  of  the  pillars  or  sturnps  or  ribs  that  are 
to  be  left,  and  the  lessee,  accepting  the  conditions,  mines  the  coal 
in  accordance  with  the  terms  specified  in  the  lease,  leaving  the 
support  that  the  lessor  specifies,  and  that  is  insufficient,  and  the 
surface  in  consequence  falls,  then  the  owner  of  the  vein  of  coal — the 
lessor — would  be  liable,  because  he,  in  his  lease,  had  indicated  the  sup- 
port that  ought  to  be  left,  and  he  would  be  liable,  as  well  as  the 
lessee  who  took  out  the  coal.  Or  if,  after  a  lease  is  made,  which 
might  be  general  in  its  terms,  without  any  qualifications  as  to  the 
manner  in  which  the  coal  should  be  taken  out,  the  lessee  and  lessor 
would  agree  ahd  have  an  understanding  that  certain  coal  should  be 
taken  out,  or  certain  supports  then  existing  should  be  removed, 
and  they  were  removed  in  consequence  of  that  mutual  agreement 
subsequently  made  by  the  lessor  and  lessee, "then  the  lessor,  or 
the  owner  of  the  vein  of  coal,  would  be  liable,  as  well  as  the  les- 
see.-''* 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that, 

prior  to  the  mining  of  the  coal  on  entry  No. ,  the  defendant 

leased  the  mine  by  a  written  agreement  to  for  a  term  of 

years,  and  that  under  that  agreement  the  lessees  had  a  right  to 
mine  all  the  coal  they  saw  proper,  beyond  the  minimum  amount 
stipulated  for  annually,  and  that  they  were  to  pay  the  lessor  a 
stipulated  price  per  hundred  bushels,  this  contract  operated  as  a 

34  Kistler  v.  Thompson,  27  A.  874,  sb  Kistler  v.  Thompson.  27  A   874 

158  Pa.  139.  158  Pa.  139.  t-      ■     '      ■  °"^. 
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sale  of  the  coal  in  place,  and  the  defendant  is  not  responsible  for 
the  manner  in  which  the  lessees  operated  the  mine,  unless  you 
should  further  find,  as  we  have  said  in  our  charge,  be  reserved 
some  right  to  direct  the  manner  in  which  the  coal  should  be  taken 
out,  and  what  amount  of  support  should  be  left.** 

§  3861.     Damages  for  removal  of  subjacent  support 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff, 
then,  in  estimating  the  damage,  the  jury  are  to  consider  the  market 
value  of  the  premises  before  the  happening  of  said  injuries  as  com- 
pared with  the  present  market  value  of  said  premises  in  so  far  as 
they  may  find  the  market  value  has  been  reduced  by  injuries  to 
the  surface  and  to  the  improvements  thereon,  as  set  out  in  the 

plaintiff's  prayer,  and  allow  to  the  plaintiff  such  damages 

as  will  compensate  him  for  such  injuries  to  his  property.*' 

§  3862.     Right  to  dump  waste — Implied  terms  of  deed 

You  are  instructed  that  the  law  does  not  imply  that  kind  of  a 
right  in  the  party  who  got  the  contract — in  the  defendant  and  his 
mother — simply  because  it  might  be  convenient  "for  them  to,  dump 

on  the .     Such  a  right  can  only  be  implied  by  the  law,  in 

considering  all  the  circumstances  and  the  situation  in  hand,  when 
the  right  is  a  necessity  to  the  party  who  claims  it;  that  is,  the 
situation  is  such  that  he  could  not  obtain,  without  unreasonable 
labor  and  expense,  any  other  place  or  way  to  dump  this  material. 
He  is  required,  not  only  to  show  that  it  would  b«  convenient  and 
beneficial  to  him  to  dump  it  on  the ,  but,  in  order  to  sus- 
tain the  right  as  an  implication  that  the  law  gives  to  him,  he  must 
go  further,  as  I  have  already  said  to  you,  and  show  that  he  cannot, 
at  an  outlay  of  an  amount  that  is  within  reason,  obtain  dumping 
privileges  elsewhere  in  the  operation  of  the  tunnel.  And  the  law 
leaves  to  you  to  determine,  from  all  the  fact-s  surrounding  the  situ- 
ation at  the  time  the  contract  was  made,  the  purpose  for  which"  it 
was  made,  the  condition  and  situation  with  which  it  dealt,  to  de- 
termine whether  or  not  the  defendant  by  necessity  was  given  that 
right  under  the  contract;  and  for  the  purpose  of  determining  that 
question  in  this  case  you  may  take  into  consideration  the  nature  of 
the  surface  of  the  ground  where  the  right  claimed  to  deposit  rock 
and  waste  was  situate,  its  adaptability  and  value  for  other  uses, 
the  accessibility  of  other  places  at  convenient  reach  from  the 
mouth  of  the  tunnel  where  jdumpiing  privileges  could  be  had,  and 
the  reasonable  cost  of  acquiring  and  using  such  other  place.    And 

3«  Klstler  V.  Thompson,  27  A.  874,  Co.  v.  Kearney,  79  A.  1013,  114  Md. 
158  Pa.  139.  496.    This  was  proper  under  the  dr- 

87  Piedmont  &  George's  Creek  Coal       cumstances  of  the  case. 
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if  you  find  from  the  evidence  in  this  case,  considering  the  situa- 
tion of  the  premises  when  the  contract  was  made,  the  purpose  for 
which  it  was  made,  that  the  defendant  could  obtain  and  use  at  a 
reasonable  expense  other  places  for  dumping  ground  which  were 
easily  accessible  from  the  mouth  of  the  tunnel,  then  the  law  would 
not  imply  any  right  given  by  the  contract  to  the  defendant  to  dump 

on  the claim.     The  necessity  which  must  exist  in  order  to 

imply  a  right  in  the  defendant  to  dump  rock  and  waste  material 

coming  from  mining  claims  other  than  the  — lode  mining  claim 

upon  the  surface  of  the  —  16de  mining  claim  must  be  more 

than  convenient  or  beneficial,  and  it  must  appear  affirmatively  by 
a  preponderance  of  the  evidence,  before  such  a  right  to  dtimp  upon 

the  surface  of  the :  lode  mining  claim  can  be  implied,  that  the 

defendant  had  no  other  way  or  place  which  could  be  conveniently 
provided  and  used  without  unreasonable  labor  and  expense.** 

§  3863.     Damages  for  wrongfully  taking  minerals  from  plaintiff's 
land 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  the  defendant  trespassed  upon  plaintiff's  land,  and  mined  coal 
therefrom,  and  converted  it  to  its  own  use,  the  jury  are  to  be  in 
no  wise  limited  b.y  the  value  of  the  land  itself,  but  must  regard  the 
instructions  of  the  court  upon  the  question  of  what  is  the  proper 
measure  of  damages.*® 

§  3864.     Same — Increase  of  value  through  labor  and  expenditures 

of  wrongdoer 
§  3864(1).    United  states 

Before  asking  you  to  give  your  attention  directly  to  the  facts 
and  issues  involved  in  this  case,  it  may  be  helpful  to  you,  in  con- 
sidering those  issues,  to  first  illustrate  by  a  simple  example  the 
principles  of  law  applicable  here  which  must  guide  you  in  reaching 
a  verdict,  and  I  give  you  for  that  purpose  this  illustration :  We 
will  assume  that  A.  enters  upon  the  land  of  B.,  and  cuts  and  re- 
moves from  B.'s  land  a  standing  tree  which  he  manufactures  into 
lumber;   thereupon  B.  sues  A.  for  damages,  claiming  that  the  tree 

cut  and  removed  contained feet,  board  measure,  of  lumber, 

of  the  value  of  $ .    The  fact  alone  that  A.  entered  upon  the 

land  of  B.,  and  cut  and  removed  a  tree  therefrom,  constituted  A.  a 
trespasser,  and  rendered  him  liable  to  B.    A.,  in  his  answer  to  the 

suit  of  B.  for  the  $ claimed  as  the  value  of  the feet  of 

lumber  in  the  tree,  sets  up  that  he  took  the  tree  innocently  or  inad- 

3  8  Himrod  v.  Ft.  Pitt  Min.  &  Mill.  as  nunois  &  St.  L.  E.  &  Coal  Co  v 

Co.  (0,  0.  A.  Colo.)  238  F.  746,  151  C.       Ogle,  82  111.  027,  25.  Am.  Rep  iil2 
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vertently,  believing  that  it  was  on  his  own  land,  and  for  that  pur- 
pose he  might  show  that  his  land  and  B.'s  land  adjoined,  and  the 
tree  was  taken  from  near  the  line.  If  the  jury  believed  that  he  took 
it  under  the  honest  and  mistaken  belief  that  it  was  his  own  tree, 
then  B.  would  not  be  entitled  to  recover  the  value  of  the  board 

measure  in  the  tree,  to  wit,  $ ,  but  he  would  only  be  entitled 

to  recover  the  value  of  th-e  tree  as  it  stood ;  and  for  that  purpose 
that  value  might  be  ascertained  by  deducting  all  that  it  had  cost 
to  eut  and  remove  and  manufacture  that  tree  into  lumber.    If  that 

cost  amounted  to  $ ,  and  the  lumber  was  worth  $ ,  it 

would  necessarily,  follow  that  the  tree  as  it  stood  was  worth  the 

difference  between  $ and  $— ,   to  wit,  $ ,  which 

would  be  all  that  B.  could  recover.  If,  upon  the  other  hand,  the 
jury  should  believe  that  A.  did  not  make  an  honest  mistake,  but 
that  he  willfully  went  across  thei  line,  knowing  that  he  was  across 
the  line,  and  cut  and  removed  B.'s  tree,  or  if  he  was  reckless  and 
indifferent  about  where  he  was  cutting,  and  did  not  care  or  think 
as  to  whether  it  was  his  land  or  some  other  man's  land  on  which 
the  tree  stood,  then  -under  those  facts,  or  either  of  such  facts,  A. 
would  be  what  is  called  an  intentional,  willful  trespasser,  and  he 

would  not  be  entitled  to  have  the  $ deducted;    but  being 

such  willful  trespasser,  having  taken  the  property  of  B.  under 
those  circumstances,  the  law  lays  down  a  higher  measure  of  dam- 
ages, gives  him  no  credit  for  the  labor  and  cost  expended  on  the 
raw  material,  but  charges  him  with  the  whole  value  of  it  in  its 
manufactured  state.  Now,  that  is  aside,  of  course,  .gentlemen  of 
the  jury,  from  the  facts  in  this  particular  case,  but  it  is  by  way 
of  illustration,  for  the  purpose  of  conveying  to  your  minds  the 
legal  principles  that  we  have  to  do  with,  and  it  is  given  because 
the  testimony  in  this  case  is  of  a  great  mass,  going  into  great  de- 
tail, dealing  with  a  subject  with  which  few  of  you  are  likely  to  be 
at  all  familiar.  This  same  rule  to  which  I  have  called  your  atten- 
tion has  also  been  applied  in  the  taking  of  coal ;  and  in  the  taking 
of  coal  by  one  to  whom  it  does  not  belong,  the  rule  is  that  if  the 
taking  is  the  result  of  an  honest  'mistake  as  to  the  true  ownership 
of  the  mine,  and  the  taking  is  not  a  willful  trespass,  then  the  meas- 
ure of  damages  is  the  value  of  the  coal  as  it  was  in  the  mine  before 
it  was  disturbed,  and  not  its  value  when  dug  out  and  delivered  at 
the  mouth  of  the  mine,  if  the  trespass  be  an  innocent  one.  If  it 
be  a  willful  one,  then  the  measure  of  damages  is  the  valu^  of  the 
coal  at  the  mouth  of  the  mine,  without  any  allowance  made  for  the 
expense  and  cost  of  getting  it  out.*' 

*o  Liberty  Bell  Gold  Mining  Co.  v.  Smuggler-Union  Mining  Co.  (CC-A. 
Colo.)  203  F.  795, 122  C.  C.  A.  113.       ' 
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§  3864(2).     iriinois 

You  are  instructed  thatif  the  jury  believe,  from  the  evidence, 
that  the  defendant,  by  its  servants  and  employees,  mined  coal  from 
plaintiff's  land  without  his  consent,  as  alleged  in  the  declaration, 
and  did  so  by  mistake  or  inadvertence,  and  without  knowledge  that 
the  coal  was  being  mined  from  plaintiif's  land,  then  the  jury  are 
bound  to  allow  plaintiff  the  value  of  the  coal  -taken  from  his  land 

within years  before  this  suit  was  commenced,  estimated  at 

the  pit  mouth,  less  the  cost  of  carrying  it  where  it  was  dug  to  the 
pit  mouth,  or,  in  other  words,  the  plaintiff,  under  the  above  cir- 
cumstances, is  to  be  allowed  the  value  of  the  coal  at  the  pit  mouth, 
less  the  cost  of  carrying  it  there  from  the  place  where  it  was  dug, 
allowing  defendant  nothing  for  the  digging,  the  verdict,  however, 
not  to  exceed  $ *^ 

§  3865.     Same^ — Presumption  and  burden  of  proof  as  to  whether 
trespass  intentional 

The  jury  are  instructed  that  the  mere  taking  and  converting  to 
one's  own  use  of  the  property  of  another  constitutes,  as  already 
said,  a  trespass,  and  raises  a  legal  presumption  that  the  taker  in- 
tended to  do  what  he  did  do,  and  is  thereby  an  intentional  tres- 
passer. In  that  event,  and  in  the  absence  of  any  further  evidence, 
the  owner  of  the  property  taken  would  be  entitled  to  a  verdict  fixed 
in  amount  by  the  higher  measure  of  damages  based  upon  said  legal 
presumption.  The  law,  therefore,  places  the  trespasser  under  the 
burden  of  overthrowing,  by  proof,  this  presumption ;  that  is,  that 
the  trespass  was  not  willful  and  intentional.  If  the  evidence  intro- 
duced by  the  defendant  in  this  case  for  that  purpose  creates  a 
belief  in  your  minds  of  the  defendant's  innocence  and  good  faith  in 
taking  and  converting  the  ores,  then  you  should  not  find  a  verdict 
against  the  defendant  based  on  the  higher  measure  of  damages,  un- 
less the  persuasive  force  of  that  evidence  showing  such  innocence 
and  good  faith  is  overcome  by  other  substantial  proof,  facts  or  cir- 
cumstances in  the  case,  convincing  you  either  that  the  defendant 
took  the  ores  knowing  at  the  time  they  were  the  property  of  the 
plaintiff,  or  at  the  time  it  took  them  acted  in  so  doing  in  willful 
and  reckless  disregard  as  to  whether  they  were  its  ores  or  the  prop- 
erty of  another.** 

§  3866.     Same^Matters  considered  in  determining  cost  of  remov- 
ing property  to  place  where  found 
A  large  amount  of  testimony  has  been  introduced  relative  to  the 
cost  of  mining,  transporting,  and  treating  the  ores  taken  from  the 

*i  IlUnols  &  St.  U  K.  &  Coal  Co.  v.  "Liberty  Bell  Gold  Mining  Co   v 

OKle.  82  111,  627,  25  Am.  Rep.  342.  Smnggler-Union  Mining  Co   (C  C "  A 

Colo.)  203  F.  795,  122  0.  0.  A,  113. 
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trespassed  workings.  Should  you  find  that  the  defendant  was  a 
willful,  intentional,  or  reckless  trespasser  as  herein  defined,  and 
therefore  is  answerable  for  the  higher  measure  of  damages  referred 
to  in  these  instructions,  then  all  of  such  testimony  as  to  cost  be- 
comes immaterial,  -because  in  that  event  the  plaintiff  is  entitled  to 
recover  the  full  amount  realized  by  defendant  from  the  conversion 
of  the  ores  to  its  own  use,  regardless  of  the  expenditures  incurred 
by  it  in  so  doing.  In  the  event  you  are  called  upon  to  determine 
such  cost,  you  must  consider  solely  the  cost  to  defendant  of  tnin- 
ing,  transporting,  treating,  and  converting  into  money  the  particu- 
lar ores  in  question.  The  defendant  is  not  entitled'  to  deduct  any 
portion  of  a  general  expense  incurred  by  it  in  its  mine  operations, 
not  attributable  to  the  particular  ores  in  question,  and  which  it 
would  have  incurred,  had  it  not  mined  aJfty  of  these  ores,  but  had 
confined  itself  to  the  rnining,  transporting  and  treatment  of  the 
remaining  ores  extracted  from  its  oWn  territory  duringf  the  period 
in  controversy.  For  example,  all  fixed,  charges,  salaries  of  officers 
and  employes,  expenses  of  constructing,  developing,  or  maintain- 
ing any  portion  of  defendant's  mine,  mill,  or  plant,  not  incurred  in 
or  by  reason  of  the  extraction  or  treatment  of  the  ores  in  contro- 
versy, are  not  to  be  considered,  even  though  you  may  believe  that 
by  reason  of  the  expense  so  incurred  the  cost  of  producing  the  piar- 
ticular  ores  in  question  may  have  been  reduced.  And  in  consider- 
ing any  testimony  introduced  at  the  trial,  oral  or  documentary, 
relative  to  such  costs,,  you  must  eliminate  all  items  of  the  charac- 
ter above  indicated,  and  you  mUst  also  consider  the  reliability  and 
accuracy  of  the  data  or  records  upon  which  such  testimony  is 
based.** 

«  Liberty  Bell  Gold  Mining  Co.  v.  Smuggler-Union  Mining  Co.  (0.  0.  A. 
Colo.)  203  F,  795,  112  0.  C.  A.  113. 
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CHAPTER  CCIV 

MONEY  LENT 
§  3867.    Liability  of  husband  for  money  lent  to  wife. 

§  3867.     Liability  of  husband  for  money  lent  to  wife 

You  are  instructed  that  it  is  necessary  for  the  plaintiff,  to  entitle 
him  to  a  verdict  at  your  hands,  to  prove  by  a  preponderance  of  the 
evidence  the  essential  allegations  of  his  complaint ;  that  he  in  fact 
loaned  the  money;  that  it  is  du.e;  that  it  has  not  been  repaid  to 
him.     It  is  conceded  on  the  part  of  the  defendants  that  a  verdict 

may  be  rendered  against  one  of  the  defendants,  that  is,  Mrs. , 

but  the  contention  is  that  Mr.  ^ ,  the  defendant,  her  husband 

is  not  liable  in  this  action  for  the  reason  that  the  loan,  if  a  loan 
was  made,  was  made  to  the  woman,  and  was  not  made  to  both 
of  them,  or  not  made  to  the  'man.  Gentlemen,  you  are  to  determine 
frorn  all  the  evidence  in  the  case  whether  the  money  was  loaned, 
if  it  was  loaned,  to  the  defendant  the  woman  or  to  the  defendants 
the  woman  and  her  husband.^ 

You  are  instructed  that  you  are  to  consider  all  this  evidence, 
and  if  your  minds  are  satisfied  by  a  preponderance  of  the  evidence 
that  these  two  defendants — the  man  and  wife — desired  to  borrow 
the  money  for  the  purpose  of  buying  a  property,  either  together  or 
one  of  them,  for  the  purpose  of  entering  into  a  business,  either  to- 
gether or  one  of  them,  and  for  that  purpose  the  wife  went  to  the 
plaintifJ  and  received  the  money,  and  that  her  husband  knew  of  the 
fact  that  she  had  gone  for  the  money,  or  knew  of  the  fact  that  she 
had  brought  it  home,  and  they  had  previously  understood  between 
themselves  that  it  was  for  the  benefit  of  both  of  them,  why,  he  is 
liable  the  same  as  she  for  that  money.* 

1  Horka   v.   Wieczorek,  115    N.   E.  ^  Horka    v.   Wieczorek,    115   N.   B. 

949,  64  Ind.  App.  387.  949,  64  Ind.  App.  387. 
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CHAPTER  CCV 

MONEY  PAID 
§  3868.    Kecovery  of  money  paid  for  goods  ne%'er  delivered. 

§  3868.     Recovery  of  money  paid  for  goods  never  delivered 

You  are  instructed  that  the  plaintive  claim  that  $ of  the 

$ was   overdraft;    that   it   was   for   thirty   tubs   of   butter, 

which  they  claim  the  defendant  never  delivered,  and  which  they 
say  they  never  received.     If  that  is  true,  the  defendant  received 

$ that  did  not  belong  to  him,  and  the  law  implies  a  promise 

on  his  part  to  repay  it.* 

1  Noyes  V.  Parker,  24  A.  12,  64  Vt  379. 
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CHAPTER  CCVI 

MONET  KECEIVED 

§  3869.    Liability  in  general. 
3869(1).  Illinois. 
,    3869(2).  Kentucky. 

§  3869.    Liability  in  general 

§  3869(1).    Illinois 

The  court  instructs  the  jury  that  the  plaintiffs  may  recover  in 
this  suit,  if  the  jury  believe,  from  the  evidence,  that  the  defendant 
had  in  his  possession,  when  this  suit  commenced,  money  which,  in 
equity  and  good  conscience,  belongs  to  the  plaintiffs;  aqd  if  the 
jury  believe,  from  the  evidence,  that  said  defendant  received  the 
proceeds  of  the  grain  described  in  the  declaration,  iand  that  said 
grain  belonged  to  the  plaintiffs,  then  the  jury  will  find  for  the 
plaintiffs;  and  if  the  jury  so  believe,  and  believe,  from  the  evi- 
dence, that  said  defendant  promised  to  pay  to  the  plaintiffs  the 
money  in  controversy  in  this  case,  then  the  jury  will  find  for  the 
plaintiffs.^  > 

§  3869(2).     Kentucky 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  turned  over  to  the  defendant  the  notes  mentioned 

in  the  pleadings  and  evidence  for  $ signed  by  herself  and 

one ,  negotiable  and  payable  at  the  Bank  of ■■ — ,  and  de- 
fendant either  advanced  to  her  the  money  on  said  notes  and  retain- 
ed $ of  same  or  any  less  sum,  or  that  the  defendant  discount- 
ed said  notes  in  the  Bank  and Bank,  or  either  of 

them,  and  retained  out  of  the  proceeds  $ or  any  less  sum, 

then  the  jury  should  find  for  the  plaintiff  such  a  sum  as  the  de- 
fendant retained  in  excess  of  the  interest  thereon  not  exceeding 
$ .* 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant  accounted  to  the  plaintiff  for  all  the  money  he 
received  belonging  to  the  plaintiff,  and  paid  it  to  her  or  to  persons 
or  banks  for  her,  or  if  the  jury  believe  from  the  evidence  that  the 
defendant  did  not  cash  the  notes  and  charge  her  any  usury,  then 
they  should  find  for  the  defendant.* 

1  Relchwald  v.  Gaylord,  73  111.  503.  s  Stevenson  v.    Moore,  118  S    W 

«  Stevenson  T.  Moore.  118  S.  W.  951.       951.  '       " 
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CHAPTER  CCVII 

MONOPOLIES 

i  3870.    Definition  of  "trust"  or  "monoply." 

3871.  Elements  of  criminal  liability  for  creating  monopoly^Enhancement 

of  prices. 

3872.  Elements  of  criminal  liability  for  combination  to  suppress  competi- 

tion in  violation  of  state  statute. 

3873.  Same — Mability  as  dependent  on  whether  alleged  illegal  contracts 

concern  interstate  commerce. 

3874.  Transactions  of  foreign  corporation  prior  to  obtaining  permit  to  do 

'business  as  cause  for  forfeiting  permit. 

3875.  Burden  of  proof. 

3876.  Matters  considered  in  determining  issues. 

3877.  Limiting  effect  of  evidence. 

§  3870.     Definition  of  "trust"  or  "monopoly" 

Upon  th«  law  of  the  case,  you  are  instructed  as  follows :  Under 
the  laws: of  this  st^te,  a  "ti;ust"  is  defined  as  follows:  A  trust  is 
a  combination  of  capital,  sjkill,  or  acts,  by  two  or  more  persons,, 
firms,  corporations,  or  associations  of  persons,  or  either  two  or 
more  of  them,  for  either,  any,  or  all  of  the  following  purposes: 
First.  To  create  or  carry  out  restrictipns  in  trade  or  commerce,  or 
aids  to  commerce,  or  to  create  or  carry  out  restrictions  in  the  full 
and  free  pursuit  of  any  business  authorized  or  permitted  by  the 
laws  of  this  state.  Seconji.  To  increase  or  reduce  the  price  of 
merchandise,  produce,  or  commodities.  Third.  To  prevent  compe- 
tition in  manjifacture, ,  making,  transportation,  sale,  or  purchase 
of  merchandise,  produce,  or  commodities,  or  to. prevent  competition 
in  aids  to,  commerce.  Fourth.  To  fix  at  any  standard  or  figure- 
whereby  its  price  to  the  public  shall  be  in  any  manner  controlled 
or  established,  any  article  or  commodity  or  merchandise,  produce, 
or  commerce  intended  for  sale,  use,  or  consurnption  in  this  state. 
Fifth.  To  make  or  enter  into  or  execute  or  carry  out  any  contract,, 
obligation,  or  agreement  of  any  kind  or  description,  by  which 
they  shall  bind  or  have  bourid  themselves  not  to  sell,  dispose  of, 
or  transport  any  article  or  commodity  or  article  of  trade,  use,  mer- 
chandise, commerce,  or  consumption  below  a  common  standard 
figure,  or  by  which  they  shall  agree  in  any  manner  to  keep  the  price 
of  such  article,  commodity,  or  transportation  at  a  fixed  or  graded 
figure,  or  by  which  they  shall  in  any  manner  establish  or  settle 
the  price  of  any  article  or  commodity  or  transportation,  between 
them  or  themselves  and  others,  to  preclude  a  free  and  unrestricted 
competition  among  themselves  or  others  in  the  sale  or  transpor- 
tation of  any  such  article  or  commodity,  or  by  which  they  shall 
Inst.to  Juwes— 264 
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agree  to  pool,  combine,  or  unite  any  interest  they  may  have  in  con- 
nection with  the  sale  or  transports^tion  of  any  such  article  or  com- 
modity, that  its  price  might  in  any  manner  be  affected.'^ 

§  3871.     Elements  of  criminal  liability  for  creating  monopoly — 
Enhancement  of  prices 

The  court  insti-ucts  the  jury  that  if  you  believe  from  the  evidence 
to  the  exclusion  of  a  reasonable  doubt  that  the  defendant,  before 
the  filing  of  the  petition  herein,  entered  into  or  became  a  member 
of  a  pool,  trust,  coinbine,  agreement,  confederation,  or  under- 
standing with  the  ,  ,  ,  ,  and  ,  or 

any  of  said  companies,  or  another  company  or  corporation,  for  the 
purpose  of  regulating,  controlling,  or  fixing  the  price  of  fertilizers, 
grain  drills,  seeders,  transplanters,  disk  harrows,  potato  diggers, 
potato  planters,  or  the  repairs  of  same,  manufactured  or  produced, 
or  to  be  manufactured  or  produced,  by  them,  or  any  of  them, 
and  that  the  purpose  and  effect  of  said  pool,  trust,  combine,  agree- 
ment, confederation,  or  understanding  was  to  enhance  ■flie  price  of 
said  fertilizers,  grain  drills,  seeders,  transplanters,  disk  harrows, 
potato  diggers,  or  potato  planters,  or  either  or  any  of  them,  above 
their  real  value,  and  if  the  jury  further  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  company,  in  pursu- 
ance of  and  while  a  member  of  or  a  party  to,  or  in  any  way  inter- 
ested in   said  pool,  trust,   combine,   agreement,  confederation,   or 

understanding,  in county,  and  within year  before  the 

filing  of  the   petition   herein,   to  wit,   within  year  before 

,  and  under  the  same  market  conditions  that  existed  before 

the  advance,  if  any,  in  price  of  said  machinery  or  any  of  it,  sold 
any  fertilizer,  grain  drill,  seeder,  transplanter,  disk  harrow,  potato 
digger,  or  potato  planter,  or  transplanter,  or  any  of  them,  or  re- 
pair of  same  at  more  than  their  real  value,  then  and  in  that  event 
you  should  find  the  defendant  guilty,  and  fix  his  punishment  at 

a  fine  in  any  sum  not  less  than  $ ,  and  not  more  than  $ , 

in  the  discretion  of  the  jury." 

The  court  instructs  the  jury  that,  although  this  jury  may  believe 
from  the  evidence  to  the  exclusion  of  a  reasonable  doubt  that  the 
defendant  entered  into,  or  became  a  member  of,  such  pool,  trust, 

or  combine,  as  set  out  in  instruction  No.  ,  and  that  within 

months  prior  to ,  the  defendant,  while  a  member  of 

such  pool,  trust,  or  combine,  sold  some  fertilizers,  grain  drills,  seed- 
ers, transplanters,  potato  diggers,  or  potato  planters,  mentioned  in 
instruction  No. ,  in county,  either  itself,  or  through 

1  Waters-Pierce  Oil  Co.  v.  State,  44  2  American  Seeding  Machine  Co   v 

S.  W.  936,  19  Tex.  Civ.  App.  1.  Commonwealtli,   153   S.   W    972    15' 

'  Ky.  589. 
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its  agent,  at  a  greater  price  than  said  machine  was  sold  at  before 
the  defendant  became  a  member  of  such  pool,  trust,  or  combine, 

as  set  out  in  instruction  No.  ,  yet  if  you  believe  from  the 

evidence  that  the  enhancement  in  the  ptice  of  said  machinery  was 
due  solely  to  the  increased  cost  of  labor  or  material,  if  any,  in 
producing  said  machinery,  you  should  find  the  defendant  not 
guilty.* 

§  3872.     Elements  of  criminal  liability  for  combination  to  suppress 
competition  in  violation  of  state  statute 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
defendant  company,  acting  through  its  duly  appointed  and  author- 
ized agents,  entered  into  and  performed  a  contract,  in  the  state 

of ,  with  any  of  .the  parties  dealing  in,  buying,  and  selling 

oils,  as  named  and  set  out  in  plaintiff's  petition,  since  ,  by 

the  terms  of  which  contract  it  was  agreed  that  said  parties  were  to 
buy  oil  from  the  defendant  company  exclusively,  for  any  specified 
time,  and  from  no  other  source,  in  consideration  of  rebates  allowed 
them  by  the  defendant  company,  or  for  any  other  valuable  consid- 
eration; or  if  you  find  that  said  company,  so  acting  through  its 
duly  appointed  and  authorized  agents,  since  said  date,  made,  en-  ' 
tered  into,  and  carried  out  a  contract  in  this  state  with  any  of  the 
persons  named  and  as  stated  in  plaintiff's  petition,  by  the  terms 
of  which  said  parties  bound  atid  obligated  themselves,  for  a  valu- 
able consideration,  to  buy  all  their  oils  from  defendant  company, 
and  not  to  buy  oils  from  any  other  source  for  any.  specified  time, 
and  not  to  sell  said  oils  so  bought  from  defendant  company  to 
any  person  handling  or  dealing  in  oils  in  competition  with  defend- 
ant company;  or  if  said  defendant  company,  so  acting  since  said 
date,  made  and  entered  into  and  carried  out,  in  this  state,  a  con- 
tract with  any  of  the  parties,  as  stated  and  named  in  plaintiff's  pe- 
tition, by  the  terms  of  which  said  parties,  for  a  valuable  considera- 
tion, bound  and  obligated  themselves  to  said  company,  either  ver- 
bally or  in  writing,  to  buy  all. their  oils  exclusively  from  defend- 
ant company,  and  from  no  other  source,  and  to  sell  said  oils  so 
bought  to  other  parties  desiring  to  purchase  the  same  at  a  price 
fixed  by  said  company's  officers  or  agents;  and  you  further  find 
that  said  sales  of  oils  were  not  interstate  commerce,  as  that  is  here- 
inafter explained  to  you,  and  that  said  officei-s  or  agents,  so  acting 
for  said  company  in  making  said  contracts,  if  any  were  so  made, 
were  acting  in  the  scope  of  their  ettlployment  and  duty,  and  were 
authorized  to  make  such  contracts  by  the  governing  officers  of  said 
company,-  or  that  said  governing  officers,  with  a  knowledge  that 

s  American  Seecling  Mach.  Co.  v.  Commonwealth,  153  S.  W.  972,  152  Ky.  oS9. 
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said  contracts  had  been  made,  consented  to  and  ratified  or  carried 
out  the  same  after  they  were  made — then  you  are  instructed  that 
the  defendant  would  be  guilty  of  violating  the  law  against  trusts, 
of  this  state;  and,  if  you  so  find  the  facts  to  be  as  above  stated,  you 

will  return  a  Verdict  for  the  plaintiff  dgainst  the  defendant .* 

You  are  instructed  that  the  questions  for  you  to  determine  in 
this  case  are :  First.  Were  any  of  the  contracts  mentioned  in  sec- 
tion   of  this  charge  made  and  entered  into  and  carried  out 

by  the  defendant  company  in  this  state  since ,  acting  through 

its  agents?  Second.  Whether  such  agents  were  acting  in  the  scope 
•of  their  authority  and  employment  in  making  such  contracts,  or, 
if  not,  whether  same  were  ratified  or  acquiesced  in  by  defendant 
company  after  they  were  so  made.  Third.  Whether  said  contracts, 
if  any,  relate  ,to  interstate  commerce  or  to  business  within  this 
■state.^ 

§  3873.  Same — Liability  as  dependent  on  whether  alleged  illegal 
contracts  concern  interstate  commerce 
'You  are  further  instructed  that  this  court  has  no  jurisdiction 
•over,  and  the  laws  of  this  state  do  not  apply  to,  interstate  com- 
•merce;  that  is,  to  commerce  between  the  different  states  of  the 
United  States.  Shipments  of  oils  or  other  products,  made  by  the 
•defendant  from  points  without  this  state  to  its  agents  within  this 
state,  is  interstate  commerce,  until  such  oils  are  sold  by  said  com- 
pany in  the  original  packages  in  which  it  was  shipped  into  this 
state,  and  as  such  is  not  subject  to  the  laws  of  this  state  regulating 
the  sale  thereof;  and  if  the  evidence  introduced  before  you  shows 
any  of  the  contracts  set  out  in  plaintiff's  petition  were  made  in 
reference  to  interstate  commerce,  then  you  will  not  consider  such 
•contracts  further,  as  the  laws  of  this  state, do  not  cover  such  trans- 
actions ;  but,  on  the  other  hand,  if  the  defendant  company  shipped 
oils  ^rom  points  beyond  this  state  to  its  agents  to  points  within 
this  state,  and,  after  their' receipt  in  this  state,  the  same  were  sold 
by  said. agents  in  this  state,  to  parties  in  this  state,  in  broken  pack- 
ages or  by,  retail,  and  not  in  the  original  packages  in  which  said  oils 
were  shipped  into  this  state,  then  such  business  is  not  interstate 
commerce,  and  is  subject  to  the  laws  of  this  state.  You  are  further 
instructed  that,  even  though  the  contract  may  have  reference  to 
interstate  shipments  of  oils,  yet  if  the  parties  go  further,  and  con- 
tract that  such  oils,  after  being  sold  by  said  defendant  company  to 
parties  in  this  state,  shall  be  sold  by  said  parties  at  a  price  fixed  by 
the  duly  authorized  agents  of  defendant  company,  then  you  are 
informed  that  such, dealing  with  said  oils,  after  its  sale  to  parties 

*  VS^aters-Plerce  Oil  Co.  v.  State,  44  s  Waters-Pierce  Oil  Co  v  States  '44 

S.  W.  936.  19  Tex.  Civ.  App.  1.         •        S.  W.  936,  19  Tex.  Civ.  App.  1.      ' 


4213  MONOPOLIES  §  3876 

in  this  state,  is  not  protected  by  the  interstate  commerce  laws,  but 
such  contracts,  if  made,  are  subject  to  the  laws  of  this  state.® 

§  3874.     Transactions  of  foreign  corporation  prior  to  obtaining 
permit  to  do  business  as  cause  for  forfeiting  permit 
You  are  instructed  that  the  law  against  trusts  in  this  state  be- 
came a  law  on ,  and  was  amended  in ,  and  the  defend- 
ant company  obtained  its  permit  to  do  business  in  this  state  on 

,  and  all  transactions  in  evidence  before  you,  of  date  prior 

to ,  are  immaterial  in  this  case,  except  where  such  contracts 

were  continued  and  carried  out  subsequent  to ,  and  for  the 

purpose  of  showing  the  course  of  dealing  of  said  company  in  this 

state,  and  such  transactions  prior  to  are  no  ground  for 

forfeiture  of  defendant's  permit  to  do  business.'' 

§  3875.     Burden  of  proof 

You  are  instructed  that  the  burden  of  proof  is  on  the  plaintiff  to 
show,  by  a  preponderance  of  the  evidence,  the  facts  necessary  to 
entitle  it  to  recover.* 

§  3876.     Matters  considered  in  determining  issues 

You  are  instructed  that  there  has  been  certain  evidence  intro- 
duced before  you  tending  to  show  efforts  and  inducements  offered 
by  the  agents  of  the  defendant  company  to  parties  to  handle  oils 
of  defendant  company  exclusively,  and  tending  to  show  refusal  of 
the  agents  of  said  company  to  sell  parties  handling  other  oils  than 
those  of  defendant  company,  and  of  discrimination  in  prices 
against  parties  handling  other  oils  than  those  of  defendant  com- 
pany, and  of  cutting  of  prices  by  defendant  company  to  break 
down  competition.  None  of  these  things  are  unlawful,  and  was 
only  admitted  as  bearing  upon  the  question  of  the  course  of  dealing 
of  defendant  company  in  this  state,  and  as  bearing  upon  the  ques- 
tion whether  or  not  the  defendant  company  made  or  enteted  into 
the  contracts,  or  any  of  them,  as  set  out  and  mentioned  in  section 

No.  herein,  and  as  to  whether  or  not  such  contracts  or 

course  of  dealing,  if  any  such  there  was,  was  known  to  the  gov- 
erning officers  of  the  defendant  company  or  was  authorized  by 
them.* 

You  are  instructed  that  there  has  been  introduced  in  evidence 

before  you  a  certain  contract,  known  as  the  " Agreement," 

and  certain  evidence  tending  to  show  that  the  defendant 
company  became  a  -member  of  and  entered  into  said  agreement. 

6  Waters-Pierce  Oil  Co.  v.  State,  44  s  Waters-Pierce  Oil  Co.  v.  State,  44 
S.  W.  936,  19  Tex.  Civ.  App.  1.  S.  W.  936,  19  Tex.  Civ.  App.  1. 

7  Waters-Pierce  Oil  Co.  V.  State,  44  o.Waters-Pierce  Oil  Co.  v.  State, 
S.  W.  936,  19  Tex,  Civ.  App.  i.  44  S.  W,  936, 19  Tex.  Civ.  App,  1. 
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You  are  instructed  that  the  evidence  is  not  sufficient  to  show  that 
defendant  became  a  member  of  said  organization,  if  at  all,  in  a  man- 
ner that  violates  the  trust  laws  of  this  state,  and  you  will  therefore 
disregard  all  testimony  upon  this  branch  of  the  case.-^" 

§  3877.     Limiting  effect  of  evidence 

You  are  instructed  that  there  has  also  been  introduced  in  evi- 
dence before  you  certain  evidence  in  regard  'to  a  contract  made  by 

the  defendant  company  with  the  Company,  and  also  with 

,  with  ,  and  ,  in  the  state  of ,  by  which 

they  purchased  the  business  of  such  concerns.  You  are  instructed 
that  such  transactions  as  these  are  not  believed  to  be  in  violation 
of  the  laws  of  this  state,  and  the  evidence  in  regard  to  these  trans- 
actions will  only  be  considered  by  you  as  bearing  upon  the  course 
of  dealing  of  defendant  company  in  this  state.*^ 

10  Waters-Pierce  Oil  Co.   v.   State.  n  Waters-Pierce  Oil  Co.  v.   State, 

44  S.  W.  936,  19  Tex.  Civ.  App.  1.  44  S.  W.  936,  19  Tex.  Civ.  App.  1. 
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See,  also,  Chattel  Mortgages. 

§  3878.     What  deemed  land  subject  to  mortgage — Rock 

The  court  instructs  the  jury  that  rock,  in  the  common  accepta- 
tion of  the  term,  is  real  estate;  and  where  land  is  conveyed  with 
rock  located  thereon,  unless  the  rock  is  reserved  on  the  face  of 
the  deed,  it  passes  to  the  grantee  in  the  deed  along  with  the  land 
conveyed,  and  this  is  true  whether  the  rock  is  piled  up  or  scattered 
over  the  land  conveyed.^ 

The  court  instructs  the  jury  that  land  signifies  any  ground  form- 
ing a  part  of  the  earth's  surface,  whether  soil  or  rock  or  water  cov- 
ered; that  it  is  the  solid  material  of  the  earth,  whatever  may  be 
the  ingredients  thereof,  whether  soil  or  rock  or  other  substance; 
and  if  you  believe  froth  fhe  evidence  that  the  railway  company  ac- 
quired of  S.  the  right  to  place  upon  the  lands  then  owned  by  him 
earth  and  rock  taken  from  a  railroad  cut  near  by,  with  the  under- 
standing that  the  said  earth  and  rock,  when  so  placed,  should  be 
the  property  of  the  said  S.,  and  that,  in  pursuance  of  the  said  con- 
tract, the  said  company  did  place  upon  the  lands  of  the  said  S. 
rock  and  soil,  whether  intermingled  or  not,  then  the  said  rock  and 
soil  became  a  part  of  the  lands  of  the  said  S.  upon  which  placed, 
and  passed  as  land  under  the  deed  of  trust  to  M.,  trustee,  and  is 
real  estate  in  the  hands  of  the  purchaser  from  the  said  trustee,  and 
cannot  be  recovered  in  this  suit.' 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  said  S.  got  from  the  railway  company  $ for 

the  right  to  pile  the  waste  from  the  railroad  cut  upon  his  lands, 
and  for  the  temporary  use  of  a  portion  of  his  land  as  a  right  of 
way,  then  the  adaptability  of  the  said  waste  for  the  uses  of  the 
said  land  is  not  to  be  considered  by  the  jury  in  ascertaining  wheth- 
er the  said  S.  intended  to  use  such  waste  as  real  estate  or  personal 
property.* 

1  Eggborn  v.  Smith,  77  S.  E.  593,  s  Eggborn  v.  Smith,  77  S.  B.  593, 
114  Va.  745,  Ann.  Gas.  1914C,  1148.             114  Va.-  745,  Ann.  Gas.  1914C,  114S. 

2  Eggborn  v.   Smith,  77   S.  E.  593, 
114  Va.  745,  Ann.  Gas.  1914C,  Ills. 
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The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  railway  company  acquired  from  S.  the  right  to 
waste  rock  and  earth  taken  from  the  cut  being  excavated  by  it  upon 
the  land  of  the  said  S.,  and  did  so  waste  the  said  rock  and  earth, 
piling  it  in  dififerent  piles  with  the  understanding  that  same  should 
be  the  property  of  the  said  S.,  then  the  said  rock  and  earth  became 
a  part  of  the  real  estate  upon  which  placed,  and-  would  pass  as 
such,  unless  same  was  reserved  under  a  deed  for  the  said  real  es- 
tate, unless  said  S.  did  some  act  other  than  talking  of  selling  it,  to 
show  he  intended  to  utilize  it  as  personal  property.* 

The  court  further,  instructs  the  jury  that,  if  S.  claimed  the  rocl? 
at  the  time,  of  the  conveyance  from  himself  to  M.,  trustee,  he 
should  have  notified  the  said  M.  of  his  claim  at  the  time  of  the 
conveyance  to  him ;  and,  if  he  failed  to  do  so,  the  rock  passed  to 
M.,  trustee,  under  the  deed  conveying  the  land,  as  a  part  of  the 
land;  and  the  burden  is  upon  the  plaintiff  to  show,  by  a  preppn^ 
derance  of  the  evidence,  that  such  notice  was  given;  and  this  is 
true  notwithstanding  the  jury  may  believe  the  rock  was  personal 
property.® 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  railway  company  acquired  of  S:  the  right  to  waste 
its  rock  and  material  taken  from  the  railroad  cut  near  the  land  of 
the  said  S.  upon  the  said  land,  with  the  understanding  that  such 
waste  material  was  to  be  the  property  of  the  said  S.  after  the 
railroad  company  had  finished  therewith,  and  did  so  place  same 
upon  the  land,  and  the  said  S.  had  in  his  mind  an  idea  that  he 
might  thereafter  be  ^^^^  to  sell  and  dispose  of  the  said  material 
at  some  future  date,  if  he  got  a  price  satisfactory  to  himself,  and 
would  not  sell  unless  he  did  get  a  satisfactory  price,  then  there 
was  no  fixed  determination  in  his  mind  to  remove  the  material  from 
the  land,  except  in  the  contingency  of  obtaining  a  satisfactory 
price  therefor,  and  he  cannot  be  said  to  have  intended  it  as  personal 
property,  unless  he  could  get  a  price  at  which  he  was  willing  to 
sell.it.« 

,^  The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  rock  in  the  declaration  mentioned  is  a  pile  covering 
an  acre  or  more  of  land,  such  pile  consisting  of  earth,,  rock  dust, 
and  rock  of  all  sizes  from  the  most  minute  particle  up  to  rock  tak- 
ing several  men  to  lift,  and,  from  an  inspection  of  the  rock  and 
the  land  adjoining,  that  tfiis  pile  of  material  is  evidently  waste 
from  a  deep  railroad  cut,  and  that  it  had  lain  upon  the  land  in 

4  Eggborn  v.   Smith,  i7  S.  E.  593,  »  Eggborn  v.  Smith,  77  S.  E    593 
114  V^.  745,  Ann.  Oas:  1914C,  1148.             114  Va.  745,  Ann.  Oas.  19140  1148    ' 

5  Eggborn  V.  Smith,  77  S.   E.  593, 
114  Va.  745,  Ann,  Cas,  1914C,  1148, 
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question  from  the  time  of  its  excavation  from  the  said  cut  in 


■or without  being  disturbed  in  any  particular  to  the  time  of 

the  conveyance  of  S.  to  M.,  trustee,  then  the  said  rock  and  other 
material  therewith  mixed  is  presumably  real  estate,  and  the  burden 
is  upon  the  plaintiff  to  show  that  he  did  some  overt  act  or  acts  of 
which  the  defendant  had  notice  or  the  public  generally  could 
have  seen,  indicating  an  intention  to  remove  the  said  rock  and  use 
it  as  personal  property.' 

The  court  further  instructs  the  jury  that  if  they  believe  from  the 
evidence,  when  the  land  on  which  the  rock  in  question  is  located 
was  conveyed  to  M.,  trustee,  it  was  piled  or  scattered  over  from  an 
acre  and  a  half  to  two  acres  of  the  land  conveyed,  and  from  two  to 
ten  feet  deep,  with  an  annual  growth  of  grass,  weeds,  and  vege- 
tation thereon,  then,  unless  they  believe  from  the  evidence  that 
the  appearance  of  the  rock  pile  itself  was  sufificient  to  put  a  reason- 
able man  on  notice  that  the  said  rock  was  claimed  as  personal  prop- 
erty, they  must  find  for  the  defendant ;  and  this  is  true  notwith- 
standing they  further  believe  from  the  evidence  that  the  said  S. 
did  claim  the  rock  as  personalty  and  treated  it  as  such.* 

§  3879.     Liability  of  assignor  to  assignee 

You  are  instructed  that,  when  one  party  assigns  or  transfers  a 
paper  purporting  to  be  a  genuine  instrument,  the  transferror  im- 
pliedly warrants  that  the  paper  is  what  it  purports  to  be,  and  that 
the  party  who  made  it  is  real,  and  this  warranty  is  not  affected  by 
the  fact  that  the  paper  is  assigned  without  recourse,  nor  by  the 
fact  that  the  party  who  transferred  the  paper  did  not  know  that 
the  paper  was  not  genuine.  The  transferror  is  still  liable,  unless  it 
appears  at  the  time  of  the  transfer  that  he  expressly  told  the  pur- 
chaser that  he  would  not  warrant  the  paper  to  be  genuine.* 

You  are  instructed  that  the  words  "without  recourse"  in  an  as- 
signment means  that  the  party  does  not  guarantee  that  the  maker 
will  pay  a  paper,  but,  notwithstanding  these  words,  he  still  guar- 
antees that  the  paper  is  genuine,  unless  the  agreement  between  the 
parties  was  that  he  would  not  warrant  their  genuineness,  and  this 
is  so  even  though  the  parties  who  made  the  transfer  believed  the 
papers  were  genuine,  and  had  no  suspicion  that  they  were  ficti- 
tious.^" 

§  3880.     Acquisition  of  equity  of  redemption  by  mortgagee 

You  are  instructed  that,  it  being  admitted  that  on  ■ , 

and  wife  reconveyed  to  plaintiff  ■  acres  of  the  — • acre 

T  Eggborn  v.  Smith,  77  S.  B.  593,  »  Hall  v.  Latimer,  61  S.  B.  1057,  81 

114  Va.  745,  Ann.  Gas.  1914C,  1148.  S.  C.  90. 

8  Eggborn  t.  Smith,  77  S.  E.  593,  lo  Hall  v.  Latimer,   61  S.  E.  1057, 

114  Va.  745,  Ann.  Gas.  1914G,  1148.  81  S.  G.  90. 
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tract,  at  which  time  plaintiff  held,  a  mortgage  upon  the  whole 
tract,  and  the  relation  of  mortgagor  and  mortgagee  existed  be- 
tween them,  then  on  account  of  this  relation  the  law  presumes  that 
the  transaction  was  fraudulent,  but  if  the  jury  shall  find  from  the 
evidence  that  the  transaction  was  free  from  fraud  or  oppression, 
and  that  the  price  paid  for  the  land,  under  all  the  circumstances, 
was  fair  and  reasonable,  then  the  presumption  of  fraud  raised  by 

the  law  is  rebutted,  and  the  sale  .and  conveyance  of  the  

acres  of  land  would  be  valid,  and  the  defendants  would  have  no 
right  to  set  the  same  aside  upon  this  ground.-'^ 

§  3881.     Foreclosure — Redemption 

You  are  instructed  that,  in  order  to  redeem  land  sold  under  mort- 
gage, the  mortgagor  must  tender  to  the  purchaser  the  amount  for 

which  the  land  sold,  with  per  cent,  interest;    and  if  there 

be  more  than  one  tract  of  land  sold,  and  the  mortgagor  desires  to 
redeem  only  one  of  them,  he  must  tender  to  the  purchaser  the 
amount  for  which  said  tract  sold,  with  a  statement  or  notification 
that  he  tenders  the  same  to  redeem  that  particular  tract.-*^* 

11  Jones  V.  WilUams,  96  S.  E.  1036,  12  Alexander  v.  Brldgford,  27  S.  W. 

176  N.  C.  245.  69,  59  Ark.  195. 
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CHAPTER  CCIX 

MOTOR  VEHICLES 

A.    Liability  foe  Injctbies  Resulting  fbou  TTse  ob  Opebatiow 

§  3882.  Duty  towards  children  playing  around  machine. 

3883.  Liability  of  owner  or  operator  of  car  to  guest. 

3S84.  Liability  of  owner  of  car  for  -negligence  of  driver. 

3885.  Liability  of  owner  of  car  for  acts  of  son. 

3886.  Presumption  that  driver  engaged  in  owner's  service. 

B.     Criminal  Liability  for  Unlawful  Operation 

3887.  Liability  for  operating  motor  vehicle  without  consent  of  owner  or 

person  having  samp  in  charge. 
3887a.     Duty  of  operator  causing  accident  to  make  himself  known. 

0.     Automobile  Insurance 

3888.  Damage  by  water — Duty  of  insured  to  mitigate  damage. 

A.    LiABiuTY  PQR  Injuries  Resulting  erom  Use  or  Operation 
See,  also,  Animals ;   Homicide ;    Streets  and  Highways. 

§  3882.     Duty  towards  children  playing  around  machine 

The  court  instructs  the  jury  that  the  defendant  when  he  came 
from  the  house  of  his  father-in-law,  if  he  saw  children  there  in 
his  automobile  or  upon  some  portion  of  it — that  is,  if  he  did  see 
them — was  under  the  circumstances  surrounding  him  at  the  time 
bound  touse  ordinary  care  to  determine,  from  the  size  and  appear- 
ance of  the  children,  their  ag^e  and  their  discretion,  whether  and  what 
precautions  should  be  taken  to  avoid  injuring  them,  and  to  exercise 
care  commensurate  with  the  perils  of  the  situation,  if  any  perils 
then  existed.  If  you  find,  however,  that  the  defendant  was  exer- 
cising the  degree  of  care  the  circumstances  required  and  demanded 
before  he  put  his  automobile  in  motion,  and  that  after  the  automo- 
bile was  in  motion  the  plaintiff  jumped  upon  some  portion  of  it, 
without  knowledge  on  the  part  of  the  defendant  that  the  plaintiff 
was  about  to  do  so,  or  had  done  so,  then  the  defendant  would  not 
be  liable  for  any  injuries  sustained  by  the  plaintiff  under  such  cir- 
cumstances. If,  however,  the  defendant  had  reason  to  believe  that 
children,  including^  the  plaintiff,  from  their  conduct  and  their  ac- 
tions would  follow  the  car  or  automobile,  or  come  from  the  side 
and  attempt  to  climb  or  jump  upon  it,  or  some  portion  of  it,  he 
was  bound  to  use  ordinary  care  in  the  use  of  his  eyes  and  senses 
to  avoid  injuring  them,  or  any  one  of  them.  If  he  chased  these 
children  away,  and  warned  them  to  keep  away  from  his  vehicle  or 
car,  what  did  ordinary  care  require  or  demand  of  him  at  the  time 
he  put  the  automobile  in  motion?     Was  he  bound  to  anticipate 
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that  the  plaintiff  would  return,  or  that  he  would  not  return,  or 
would  return  and  place  himself  in  a  position  of  danger?  What 
would  a  man  of  ordinary  prudence  have  done  under  the  circum- 
stances? I  say  to  you  this  defendant  was  bound  to  know  that  a 
child  under  the.  age  of years  might  act  upon  a  childish  im- 
pulse,, and  if  the  plaintiff  was  so  close  to.  the  car  as  the  defendant 
got  into  the  car  and  started  it,  or  put  it  in  motion,  and  his  conduct 
was  such  as-  to  lead  a  prudent  man  to  believe  that  he  was  about  to 
jump  upon  the  car,  you  have  a  right  to  inquire  what  ordinary  care 
and  prudence  required  of  the  defendant  under  such  circumstances.*-, 

§  3883.     Liability  of  owner  or  operator  of  car  to  guest 

See,  also,  post,  §  4059. 

I  charge  you,  gentlemen  of  the  jury,  that  if  the  defendant,  at  tlie 
time  plaintiff's  intestate  was  in  said  car,  and  at  the  time  said  car 
ran  off  said  embankment  and  killed  plaintiff's  intestate,  was  exer- 
cising that  degree  of  care  and  diligence  which  a  man  of  reasonable 
prudence  engaged  in  like  business  would  exercise  for  his  own  pro- 
tection and  the  protection  of  his  family  and  property,  then  the  de- 
fendant was  not  guilty  of  negligence,  and  you  would  not  be  au- 
thorized to  find  a  verdict  for  the  plaintiff  under  either  count  of  the 
complaint.* 

§  3884;     Liability  of  owner  of  car  for  negligence  of  drivef 

The  court  instructs  the  jury  that,  if  you  find  that  the  defendant 
was,  at  the  time  of  the  accident,  the  owner  of  the  automobile  which 
caused  the  injury,  and  the  person  running  or  operating  it  was  un- 
der his  direction  and  control,  then  such  operator  was  the  servant 
of  the  defendant,  and  any  negligence  in  the  operation  of  the  ma- 
chine would  be  the  negligence  of  the  defendant.  And  the  defend- 
ant would  be  liable  for  any  injury  proximately  caused  by  such 
negligence,  provided  the  person  injured  was  not  guilty  of  some 
negligence  on  his  part  that  contributed  to  the  injuries.* 

§  3885.     Liability  of  owner  of  car  for  acts  of  son 

Liability  cannot  be  cast  upon  the  defendant  in  this  case  because 
he  owned  the  car,  or  because  the  driver  at  the  time  of  the  accident 
was  his  son,  or  because  he  permitted  his  son  to  use  the  car.  There 
must  be  the  further  relation  of  master  and  servant  between  them, 
and  the  son  at  the  time  of  the  accident  must  have  been  using  the 
car  in  the  business  of  the  defendant.* 

1  Ziehm  V.  Vale,  120  N.  E.  702,  98  a  Grier  v.  Samuel  (Del)  86  A   209 

Ohio  St.  306,  1  A.  L.  R.  1381.  4  Boyce,  106 

,.l  ^^"''r.^y  ^-  Perkins*  73  So.  956,  4  Farnum  V.  ClifEord,  106  A     344 

198  Ala.  658.  118  Me.  145.    -               ' 
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§  3886.    Presumption  that  driver  engaged  in  owner's  service 

You  are  instructed  that  it  is  admitted  by  the  pleadings  that  the 
defendant  was  the  owner  and  one  of  the  occupants  of  the  automo- 
bile at  the  time  of  the  collision.  This  is  prima  facie  proof  that  the 
driver  was  engaged  in  the  owner's  service,  and  a  presumption 
arises  that  the  car  was  in  use  for  the  owner's  benefit    Testimony 

that  the  automobile  was  loaned  to ,  the  other  occupant  of  the 

car,  does  not,  as  a  matter  of  law,  destroy  the  presumption  unless  it 
is  believed  by  you.  The  truth  or  falsity  of  this  testimony  is  for 
you  to  determine.  The  jurors  are  the  exclusive  judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  of  the  testimony.  Therefore, 
if  you 'do  not  believe  that  the  said  automobile  was  loaned  to  said 
,  or  in  his  possession,  as  claimed  by  the  defense,  then  I  in- 
struct you  that,  if  you  find  that  the  death  of ^ —  was  the  result 

of  the  negligent  operation  of  the  car,  your  verdict  must  be  for  the 
plaintiffs,  unless  you  further  believe  thjtt  the  deceased  was  guilty 
of  contributory  negligence." 

B.    Criminal  Liability  for  Unlawful  Operation 
Criminal  liability  for  negligence  In  driving  automobile,  see  ante,  §  2892. 

§  3887.  Liability  for  operating  motor  vehicle  without  consent  of 
owner  or  person  having  same  in  charge 
You  are  instructed  that  this  statute  was  designed  to  protect  the 
owners  of  motor  vehicles  in  the  possession  and  operation  of  their 
cars,  and  indirectly  to  protect  the  public  from  the  consequences  of 
the  improper  use  of  motor  vehicles.  According  to  this  statute  the 
offense  consists  of  the  taking  or  operating  of  the  motor  vehicle  of 
another  without  the  consent  of  the  owner.  In  cases  where  this 
charge  is  made,  the  important  point  in  controversy  is  very  apt  to 
be  the  matter  of  consent.  The  scope  of  this  statute  is  not  restricted 
to  the  taking  and  operation  of  a  motor  vehicle  by  one  who  has  no 
relation  whatever  to  the  owner,  but  extends  to  and  includes  one 
who  may  have  a  general  relation  or  a  special  relation  to  the  owner, 
such  as  servant  or  bailee,  for  it  is  intended  by  the  statute  to  prevent 
a  servant  or  a  bailee  improperly  taking  and  operating  a  motor  ve- 
hicle quite  as  well  as  it  is  intended  to  protect  the  owner  and  the 
public  from  the  taking  of  the  same  by  a  stranger.  In  other  words, 
a  chauffeur  employed  to  operate  a  machine,  or  a  garage  manager  of 
a  garage  employe  engaged  to  care  for  or  repair  a  machine,  who 
exceeds  the  contract  of  his  employment  by  taking  and  operating 
his  employer's  machine  without  his  employer's  consent,  is  just  as 
amenable   to  the   provisions   and   punishments   of   this   law   as  one 

B  Randolph  y.  Hunt,  183  P.  358,  41  Cal.  App.  739. 
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who,  without  any  relation  to  the  owner,  takes  and  operates  a  ma- 
chine without  the  owner's  consent.  In  the  case  under  consideration 

the  first  question  is  not  simply  whether was  the  servant  or 

chauffeur  of  the  owner,  for  the  determination  of  that  question 
alone  would  not  determine  the  issue  of  his  guilt  or  innocence  un- 
der this  statute,  but  whether,  as  the  servant  or  chauffeur  of  the 
owner  or  in  any  other  capacity,  he  took  and  operated  the  machine 
without  the  owner's  consent.  If  he  was  the  servant  or  the  chauf- 
feur of  the  owner  and  did  not  have  the  consent  of  the  owner  to 
take  and  operate  the  machine  for  his  own  private  purpose  and 
pleasure,  then  he  violated  the  provision  of  this  act.  If  on  the  con- 
trary he  has  satisfied  you  from  the  evidence,'  that  in  taking-  and 
operating  the  machine,  which  facts  are  not  denied,  he  did  not  take 
and  operate  the  machine  for  his  own  pleasure  and  purpose,  but 
did  so  under  the  particular  direction  and  for  the  special  purpose 
indicated  by  the  owner,  then  he  is  not  guilty.     With  respect  to 

,  therefore,  the  question  for  your  determination  is  whether 

he  took  and  operated  the  machine  without  the  owner's  consent.® 

§  3887a.     Duty  of  operator,   causing   accident,   to   make  himself 
known 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  collision  between  the  machine 
operated  by  the  defendant  and  the  person  of  the  boy  mentioned  in 
the  evidence  was  the  cause  of  the  injury  to  him  mentioned  in  the 
evidence,  if  you  find  that  he  was  injured,  then  it  is  for  you  to  say 
whether  or  not  the  state  has  shown  you  by  its  testimony,  and  you 
can  find  from  the  evidence,  beyond  a  reasonable  doubt,  that  de- 
fendant went  away  without  stopping  and  making  himself  known. 
Under  the  statute  the  defendant  must  both  have  stopped  and  made 
himself  known.  To  make  one's  self  known  is  to  disclose  one's 
identity— to  show  or  make  known  to  some  person  or  persons  in 
the  vicinity  who  one  is,  what  his  name  is,  and  where  he  may  be 
found.  You  are  to  say  on  the  testimony  here  whether  this  defend- 
ant did  in  that  sense  make  himself  known.  Under  the  statute  the 
act  of  defendant  in  going  away  without  making  himself  known, 
if  he  did  so,  must  have  been  done  knowingly  to  render  him  liable 
to  this  prosecution.  He  must  have  been  aware  that  harm  had 
been  done  to  the  bpy;  it  must  have  been  present  in  his  mind  that 
there  had  been  an  injury;  and  then,  "with  that  in  his  mind  he 
must  deliberately  have  gone  away  without  making  himself  known.'' 

6  State  V.  Ciisack  (Del.)  89  A.  216,  ^  State  v.  VeriUl  (Me )  112  A  R7^ 

4  Boyce,  469,  ■■"         ■»•  ui'j. 
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C.    Automobile  Insurance; 

§  3888.     Damage  by  water^Duty  of  insured  to  mitigate  damage 

The  court  instructs  the  jury  that,  in  arriving  at  the  damages  in- 
.  quired  about  in  this  issu«  you  will  take  into  consideration  the  rea- 
sonable, fair,  market  value  of  the  car  just  prior  to  the  accident  on  the 
ferry,  and  its  reasonable,  fair,  market  value  just  after  it  had  suffer- 
ed the  damage  from  salt  water  as  shown  by  the  evidence,  limiting 
the  amount  of  damages  which  you  may  allow  to  what  it  would  take 
to  repair  the  parts  that  could  be  properly  repaired,  and  to  replace 
the  parts  that  were  necessary  to  be  replaced  in  the  car  to  put  the 
same  in  substantially  as  good  a  condition  as  it  was  just  prior  to 
the  accident.  And  should  you  further  believe  from  the  evidence 
that  plaintiff,  or  those  whom  he  selected  for  the  purpose,  did  not 
exercise  ordinary  care  in  the  matter  of  removing  said  automobile 
from  the  water  and  giving  it  further  attention  after  it  had  been 
submerged  in  the  water,  and  that  failure  in  this  regard  caused  ad- 
ditional damage  over  and  above  what  the  car  would  have  sustained 
had  he,  or  those  whom  he  selected,  used  such  care  in  the  respect 
just  mentioned,  you  will  not  include  such  amount  in  your  answer 
to  this  question.  By  the  term  "ordinary  care"  is  meant  such  care 
as  a  person  of  reasonable  prudence  would  have  used  in  the  same 
or  similar  circumstances.* 

8  American  AutomobUe  Ins.  Co.  v.  Fox  (Tex.  Ciy.  App.)  218  S.  W.  92. 
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CHAPTER  CCX 

MUNICIPAL  CORPORATIONS 

A.    Contracts  roR  Public  Improvements 
§  3889.    Performance  of  contract  for  construction  of  sewer— Substantial  per- 
formance. 

3890.  Authority  of  agent  of  city  to  change  terms  of  contract. 

3891.  Conclusiveness  of  decision  of  engineer  or  other  designated  umpire. 

3892.  Same — Impeachment  for  fraud. 

B.     LiABiurY  FOR  Injuries  Resulting  from  Public  Improvements  ob 

BXBECISE    OF  POXJCB   POWBE 

3893.  Damages  from  opening  street. 

3894.  Right  to  damages  for  change  of  grade. 

3895.  Measure  of  damages  for  change  of  grade  of  street. 

3895(1).  Oonnefctlcut 
3895(2).  Georgia. 
3895(3).  Iowa. 
3895(4).  Missouri. 
3805(5).  Pennsylvania.  , 

3896.  Same — Recovery   for  inconvenience    sustained    during   progress   of 

work. 

3897.  Same — Damages  from  diversion  of  surface  water. 

3898.  Same — ^Deduction  of  benefits. 

3898(1).  Connecticut. 
3898(2).  Missouri. 
3898(3).  Tennessee. 

3899.  Same — Effect  of  increase  In  value  shared  in  by  community  as  a 

whole. 

3900.  Liability  for  removal  of  lateral  support  of  abutting  lots. 

3'SOl.    Right  of  city,  as  against  abutting  owner,  to  remove  shade  trees 
standing  in  street. 

3902.  Liability  for  injuries  to  property  by  maintenance  of  pesthouse  in 

vicinity. 

3903.  Same — ^Damages. 

C.      LlABILITT   FOR  TORTS  AND   NEGLIGENCE   IN   GENEBAL 

3904.  In  general. 

3»05.    Liability  for  negligence  or  mistake  of  jwlicemen  in  making  arrests. 

3906.  Liability  for  trespass  on  lands  abutting  on  street. 

3907.  Negligence  with  respect  to  conduct  and  control  of  public  places  oth- 

er than  streets-^Reservoirs. 

3908.  Duties  with  respect  to  jail  and  care  thereof. 

3909.  Same — Liability  for  negligence  of  jailer  or  attendant. 

3910.  Same — ^Remote  and  proximate  cause. 

3911.  Negligence  with  respect  to  equipment  and  operation  of  municipal 

electric  light  plant. 

3912.  Negligence  of  city  with  respect  to  water  mains. 

3913.  Same — PlaintifC's  failure  to  maintain  sufBcient  drain  as  proximate 

cause  of  flooding  by  broken  main. 

3914.  Same — Contributory  negligence. 

3915.  Defective  water  plug. 

3916.  Duty  with  respect  to  preventing  fires— Liability  on  account  of  fire 

alleged  to  have  spread  from  city  dump  to  adjacent  prop- 
erty. 

3917.  Liability  for  destruction  of  property  by  mob. 
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§  3918.    Burden  of  proof. 

3919.  Damages  from  defective  water  main  or  water  plug. 

3920.  Damages  for  injury  to  land  by  fire. 

D.    IiiABitiTT  ON  Account  or  Defective  Streets  ob  Obsteuottons  Theeein 
1.    LiaMlity  in.  General 

3921.  Power  to  delegate  duty  to  repair  to  property  owners — Manholes. 

3922.  Elements  of  cause  of  action. 

3922(1).  Iowa. 
3922(2).  Kansas. 
3922(3).  Nebraska. 
3922(4).  Pennsylvania. 
3922(5).  Virginia. 
3922(6).  Washington. 
3922(7).  West  Virginia. 

3923.  Liability  for  pure  accidents. 

3923(1).  Montana. 
3923(2).  Washington. 

3924.  Proximate  cause  of  accident. 

3924(1).  Texas. 
3924(2).  Washington. 

2.    To  What  Streets  or  Traveled  Ways  LiabiUty  of  City  Extends 

3925.  In  general. 

3925(1).  Alabama. 
3925(2).  Minnesota. 
3925(3).  Wisconsin. 

3926.  Duty  with  respect  to  keeping  every  part  of  street  in  repair. 

3927.  Duty  as  to  unopened  street. 

3928.  Streets  laid  out,  but  not  accepted  as  such,  by  city. 

3929.  Duty  with  respect  to  sidewalks. 

3930.  Approach  to  public  bridge. 

3931.  Crossing  not  constructed  by  city. 

3.     What  Constitutes  'Negligence  on  Part  of  City  and  Degree  of  Care  Required 

3932.  Degree  of  care  required  in  generaL 

3932(1).  California. 
3932(2).  Colorado. 
3932(3).  Delaware. 
3932(4).  Illinois. 
3932(5).  Kansas. 
3932(6).  Kentucky. 
3932(7).  Missouri. 
3932(8).  Montana. 
3932(9).  Nebraska. 
3932(10).  Oklahoma. 
3932(11).  Tennessee. 
3932(12).  Texas. 
3932(13).  Virginia. 
3932(14).  Washington. 
3932(15).  West  Virginia. 

3933.  Liability  for  conditions  resulting  from  carrying  out  plan  adopted  by 

city. 

3934.  Duty  to  put  street  in  condition  to  withstand  elements. 

3935.  Sufficiency  of  inspection  of  sidewalks. 

3936.  Liability  as  dependent  upon  character  of  defects. 

3936(1).  California. 
3936(2).  Illinois. 

3937.  Care  required  as  dependent  on  amount  of  travel. 
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3938.  Same — Sidewalks  in  suburbs. 

3938(1)  Alabama. 
3938(2).  Illinois. 

3939.  Duty  to  blind  persons. 

3940.  Right  of,  city  to  claim  benefit  of  precautions  taken  by  contractor. 

4.    Particular  Defects  or  Obstructions 

3941.  Permitting'  obstructions  or  dangerous  structures  in  street. 

3941(1).  Kentucky. 
3941(2).  Texas. 

3942.  Same — Acts  of  public  contractor  and  abutting  owner. 

3943.  Permitting  rotten  meter  box  in  street. 

3944.  Loose  boards  in  sidewalk. 

3945.  Obstruction  of  sidewalk  and  curbing  by  lumber  pile. 

3946.  Permitting  excessively  smooth  surface  of  walk  or  excessive  slant. 

3946(1).  Colorado. 
3946(2).  Missouri. 
3946(3).  Wisconsin. 

3947.  Permitting  accumulation  of  ice  and  snow. 

3947(1).  Illinois. 
3947(2).  Iowa. 
3947(3).  Virginia. 

3948.  Permitting  nuisance  in  street  attractive  to  children. 

3949.  Obstructions  near  to  traveled  way. 

3950.  Duty  to  place  barriers  or  warning  signals. 

3950(1).  Illinois. 
3950(2).  Maryland. 
3950(3).  Missouri. 
3950(4).  Utah:  , 

3951.  Same — ^Duty  to  guard  against  falling  off  embankment  or  precipice. 

5.    Depressions  and  Holes  in  Street  or  Sidewalk^ 

3952.  Duty  of  municipality  in  general. 

3952(1).  Kentucky. 
3952(2).  Missouri. 

3953.  Liability  as  dependent  on  extent  of  depression. 

3954.  Defect  in  crossing — Opening  between  stepping  stones. 

3955.  Failure  to  cover  catch  or  sink  basin. 

3955(1).  Missouri. 
3955(2).  Oklahoma. 

3956.  Duty  to  cover  or  guard  drain  or  gutter, 

3956(1).  Pennsylvania. 
3956(2).  Texas. 

3957.  Defective  covering  of  coal  hole. 

6.    Notice  to  Municipality  of  Defects 

3958.  Necessity  of  notice  to  municipality  of  defects. 

3958(1).  Illinois. 
3958(2).  Iowa. 
3958(3).  Kansas. 
3958(4).  Missouri. 
3958(5).  Nebraska. 
3958(6).  Oklahoma. 
3958(7).  Texas. 

3959.  Same — Obstruction  of  street  by  third  person, 

3960.  Same — Liability  for  latent  defects. 

3961.  Necessity  of  actual  notice  to  city. 

3962.  Necessity  of  notice  as  to  defect's  in  original  construction 

3962(1).  Iowa. 
S962(2).  Tennessee. 


4227  MUNICIPAL  CORPORATIONS 

§  3963.    What  constitutes  actual  notice. 
3963(1).  Pennsylvania. 
3963(2).  Tennessee. 

3964.  Notice  to  what  employees  or  officers  binding  on  municipality. 

3964(1).  Iowa. 
3964(2).  Washington. 

3965.  Constructive  notice  of  defects  as  equivalent  to  actual  notice. 

3965(1).  Iowa. 
3965(2).  Kansas. 
3965(3).  Nebraska. 
3965(4).  Virginia. 

3966.  What  constitutes  constructive  notice  of  defects. 

3966(1).  Illinois. 
3966(2).  Kansas. 
3966(3).  Michigan. 
3966(4).  Tennessee. 
3966(5).  Wisconsin. 

3967.  Constructive  notice'  of  obstruction  of  street. 

3S68.     Duty  to  make  repairs  on  receiving  notice  of  defects. 

3969.  Right  to  city  to  reasonable  time  after  notice  to  remedy  defects. 

3969(1).  New  Hampshire. 
3969(2),  Virginia. 

7.    Liability  of  Puilic  'Contractor 

3970.  iJUght  of  public  contractor  to  temporarily  obstruct  street 

3971.  Maintenance  of  nuisance  attractive  to  children. 

3972.  Effect  of  stipulation  to  keep  street  in  repair  for  stated  time. 

8.    ContriTiutory  Jfegligence  of  Traveler 

3973.  Duty  of  traveler  to  use  ordinary  care. 

3973(1).  Georgia. 
3973(2).  Idaho. 
3973(3).  Illinois.  ' 

3973(4).  Iowa. 
3973(5).  Michigan. 
3973(6).  Missouri. 
3973(7).  Pennsylvania. 
3973(8).  Virginia. 

3974.  Effect  of  slight  negligence. 

3975.  Duty  to  exercise  ordinary  care  to  discover  defects. 

3976.  Circumstances  increasing  degree  of  care  required. 

3977.  Assumptions  permissible  to  traveler  with  respect  to  safety  of  street. 

3977(1).  Delaware. 
3977(2).  Virginia. 
3977(3).  Washington. 
3977(4).  West  Virginia. 

3978.  Unnecessarily  choosing  dangerous  way  or  duty  to  take  safest  route. 

3978(1).  Illinois. 
3978(2).  Iowa. 
3978(3).  Texas. 

3979.  Right  of  pedestrian  to  cross  street  at  points  other  than  regular 

crossings. 

3980.  Care  required  in  descending  hill  with  series  of  curves. 

3581.    Effect  of  prior  knowledge  by  injured  person  of  dangerous  or  defec- 
tive condition  of  street. 
3981(1),  Alabama. 
3981(2).  Delaware. 
3981(3).  Iowa. 
3981(4).  Michigan. 
3981(5).  Missouri. 
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3981(6).  Montana. 
3981(7).  Nebraska. 
3981(8).  North  Dakota. 
3981(9).  Virginia. 
3981(10).  Washington. 

3982.  Violation  of  city  ordinance. 

3983.  Acts  in  emergencies. 

3984.  Care  required  from  children. 

3984(1).  Virginia. 
3984(2).  Washington. 

3985.  Intoxication  of  person  injured  at  time  of  accident. 

3986.  Effect  of  contributory  negligence. 

3986(1).  Georgia. 
3986(2).  Kentucky. 
3986(3).  Michigan. 
3986(4).  Texas. 
3986(5).  Washington. 
^987.    Negligence  of  plalntifC  not  proximate  cause  of  accident, 

9.  Pleading  and  Evidence 

3988.  Confining  plaintiff  to  negligence  alleged  in  declaration. 

3989.  Presumptions  and  burden  of  proof. 

3990.  Res  ipsa  loquitur. 

3991.  Burden  of  proof  as  to  contributory  negligence. 

3992.  Matters  considered  in  determining  whether  locus  In  quo  defective. 
.    3992(1).  Colorado. 

3992(2).  West  Virginia. 

3993.  Conditions  prior  to  accident. 

3994.  Matters  considered   in   determining  question  of  contributory  neg- 

ligence. 
3994(1).  Iowa. 
3994(2).  Missouri. 

3995.  Limiting  effect  of  evidence — Defects  at  other  places  than  that  of  ac- 

cident. 

3996.  SuflSciency  of  evidence  of  cause  of  injury. 

E.    Negligence  with  Respect  to  Deainsand  Sewees 

3997.  In  general. 

3997(1).  Georgia. 
3997(2).  Illinois. 

3998.  Liability  as  dependent  on  whether  sewer  or  drain  private  or  public. 

3999.  Liability  with  resiJect  to  private  sewer. 

4000.  Duty  to  repair  public  sewer. 

4001.  Liability  for  injuries  to  abutting  owners  through  overflow  of  sewage. 

4002.  Duty  to  provide  for  flood  caused  by  extraordinary  storm. 

4003.  Liability  for  pollution  of  waters  by  sewage. 

4004.  Same — Right  of  one  buying  property  with  knowledge  of  acts  of  city. 

4005.  Liability  for  diversion  of  surface  waters. 

4005(1).  Illinois. 
4005(2):  Iowa. 

4006.  Diversion  of  surface  water  into  water  course. 

4007.  Contributory  negligence. 

4008.  Damages  for  failure  to  keep  sewer  in  repair. 

4008(1).  Georgia. 
4008(2).  Kentucky. 

4009.  Damages  for  pollution  of  water  course  by  sewage. 

4010.  Measure  of  damages  for  diversion  of  surface  water. 

4011.  Duty  of  plaintiff  to  mitigate  damages  resulting  from  negligence  of 

city  with  respect  to  drain. 


4229  MUNICIPAL  CORPORATIONS  §  3890 


r.    Liability  fob  Obstettcting  Watek  Couesb 

§  4012.    Flooding  lands  of  riparian  owner — Proximate  cause. 

4013.  Same — Damages. 

G.    Matters  Pektaining  to  Remedies  Against  Citt 

4014.  Conditions    precedent    to    enforcement    of    claim — Presentation    to 

council. 

H.    Taxation 

4015.  Validity  of  special  tax  bills — ^Description  of  premises. 

A.      CONTRACI'S  FOR  PuBLIC  IMPROVEMENTS 

§  3889.  Performance  of  contract  for  construction  of  sewer — Sub- 
stantial performance 

The  court  further  instructs  the  jury  that  if  you  find  and  believe 
from  the  evidence  that  the  best  quality  of  24-inch  hard  burned,  salt 
g-lazed,  vitrified  clay  pipe,  laid  in  the  manner  prescribed  in   the 

,  contract  between  defendants  and  and  the  plaintiff 

city  were  insufficient,  too  weak  or  inadequate  for  the  purposes  for 
which  the  same  were  intended  by  the  contract,  and  that  the  broken 
and  cracked  condition  discovered  by  plaintiff  or  its  agents  on  or 

about ,  was  due  to  the  condition  of  said  pipe  so  specified, 

and  that  said  materials  were  furnished  and  the  work  done  substan- 
tially as  provided  by  said  contract,  then  your  verdict  must  be  for 
the  defendants.'^ 

The  court  instructs  the  jury  that  even  if  you  find  and  believe 
from  the  evidence  that  in  laying  the  sewer  referred  to  in  this 
cause  the  defendants  did  not  use  sand,  but,  instead  of  sand,  used 
fine  earth,  that  fact  alone  will  not  entitle  the  plaintiff  to  recover 
in  this  case,  unless  you  further  find  and  believe  from  the  evidence 
that  the  defective  condition  of  said  sewer  which  plaintiff  claims  to 

have  discovered  in j  and  which  it  claims  to  have  repaired, 

was  directly  occasioned  by  such  failure  on  defendants'  part  to  so 
use  sand.* 

§  3890.    Authority  of  agent  of  city  to  change  terms  of  contract 

The  court  instructs  the  jury  that  neither  the  street  commission- 
er, nor  any  of  his  agents,  nor  any  other  officer  or  servant  of  the 
plaintiff  city,  had  any  authority  to  change  the  provisions  of  the 
contract  in  evidence  so  as  to  permit  or  authorize  the  defendants 
to  substitute  for  the  best  quality  of  hard  burned,  salt  glazed,  vitri- 
fied clay  pipe  any  pipes  which  were  of,  any  other  quality,  nor  so 
as  to  permit  or  authorize  said  defendants  to  perform  the  work  of 
laying  said  pipes  in  any  other  way  or  manner  than  according  to 

1  City  of  St.  Louis  v.  Euecking,  134  2  City  of  St.  Louis  v.  Ruecking,  134 

S.  W.  657,  232  Mo.  325.  S.  W.  657,  232  Mo.  325. 
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the  provisions  of  the  said  contract,  -or  in  substantial  compliance 
with  the  same.* 

§  3891.     Conclusiveness  of  decision  of  engineer  or  other  designated 
umpire 

You  are  instructed  that  the  plaintiffs  herein,  as  contractors,  and 

the  defendant,  the  city  of ,  by  their  written  contract,  made 

the  decision  of  the  consulting  engineer  and  public  improvement 
committee  final  as  to  all  matters  of  dispute  submitted  to  them,  be- 
tween the  city  engineer  and  the  said  contractors,  as  to  classifica- 
tion of  material  excavated  from  the  trenches  in  the  construction  of 
the  sewer  system  provided  for  in  said  contract.*  • 

You  are  further  instructed  that  neither  party  to  said  contract  can 
avoid  the  decision  of  said  consulting  engineer  and  public  improve- 
ment committee  upon  matters  of  dispute  submitted  to  them,  as  to 
the  classification  of  said  material  so  excavated,  unless  you  find 
that  said  constituted  tribunal,  consisting  of  said  constilting  engi- 
neer and  public  improvement  committee,  acted  capriciously  or 
fraudulently,  or  failed  to  exercise  an  honest  judgment  in  respect  to 
said  dispute.^ 

You  are  instructed  that,  if  you  find  from  the  testimony  that  the 
plaintiffs,  as  contractors,  while  constructing  a  portion  of  the  sewer 

system  under  their  contract  with  the  city  of  ,  encountered 

ledges  or  rock  which,  in  the  opinion  of  the  city  engineer,  did  not 
require  blasting  for  its  removal,  and  you  further  find  that  said  con- 
tractors disagreed  with  said  city  engineers  as  to  the  classification 
of  such  material,  and  such  disagreement  or  dispute  as  to  classifi- 
cation of  such  excavation  was  submitted  to  the  consulting  engineer 
and  public  improvement  committee,  and  that  said  consulting  en- 
gineer and  public  improvement  committee  sustained  the  contention 
of  the  city  engineer,  and  refused  to  classify  such  excavation  as  hard 
rock,  and  that  in  so  deciding  the  said  consulting  engineer  and  pub- 
lic improvement  committee  acted  faithfully  and  honestly  upon 
such  dispute  submitted  to  them,  then  you  are  charged  that  plain- 
tiffs would  not  be  entitled  to  have  such  disputed  excavation  classi- 
fied as  hard  rock,  although  you  may  believe  there  was  an  error  in 
the  judgment  of  the  said  consulting  engineer  and  public  improve- 
ment committee  upon  the  matter  of  such  classification,  and  that 
such  error,  if  any,  was  injurious  to  plaintiffs;  for,  if  the  consult- 
ing engineer  and  public  improvement  committee  acted  faithfully 
and  honestly  in  passing  upon  such  dispute  submitted  to  them, 

3  City  of  St.  Louis  v.  Ruecking,  134  o  Marshall   et    al.   v    Citv   of   San 

S.  W.  657,  232  Mo.  325.  Antonio  (Tex.  Civ.  App.)  G3  S   W   is" 

*  Marshall  et  al.  v.  City  of  San  An-  '  '■'^  ■"  **•  "-  ■^'**' 
tonio  (Tex.  Civ.  App.)  63  S.  W.  138. 
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neither  the  plaintiffs  nor  the  defendant  can  complain  of 'their  de- 
cision.* ■'' 

§  3892.     Same — Impeachment  for  fraud 

You  are  therefore  charged  that  if  you  find  from  the  testimony 
that  the  plaintiffs  herein,  as  contractors,  while  constructing  a  por- 
tion of  the  sewer  system,  under  their  contract  with  the  city  of 

,  encountered  ledges  or  rock,  which,  in  the  usual,  custop,ary, 

and  workmanlike  manner,  required  blasting  for  its  removal,  and 
you  further  find  that  said  contractors  and  the  city  engineer  dis- 
agreed as  to  the  classification  of  such  excavations,  and  you  further 
find  that  such  disputes  or  disagreements  were  submitted  to  the  con- 
sulting engineer  and  public  improvement  committee,  who  sustain- 
ed the  contention  of  the  city  engineer,  and  refused  to  classify  such 
excavation  as  hard  rock,  and  you  further  find  that  in  so  deciding 
the  said  consulting  engineer  and  public  improvement  committee 
acted  capriciously  or  fraudulently,  or  failed  to  exercise  an  honest 
judgment,  then  you  are  charged  that  plaintiffs  were  entitled  to 
have  such  excavation  classified  as  hard  rock,  should ,  you  find  it 
was  entitled  to  such  classification  under  the  contract,  and,  esti- 
mated accordingly,  and  you  should  so  find  by  your  verdict.' 

B.    Liability  for  Injuries  Resulting  from  Public  Improve- 
ments OR  Exercise  of  Police  Power 

§  3893.     Damages  from  opening  street 

The  jury  are  instructed  that,  in  determing  >vhether  any  such  ad- 
jacent property  is  damaged,  you  will  determine  whether  or  not  the 
remaining  property  is  benefited,  and,  if  the  damage  is  in  excess  of 
the  benefits  arising  from  the  opening  of  the  proposed  street,  then 
you  will  assess  the  damages  to  the  amount  of  such  excess;  but,  if 
you  find  the  benefit  to  the  adjacent  property  is  equal  to  the  damage 
the  adjacent  property  will  sustain  by  reason"  of  the  opening  of  the 
street,  then  you  will  find  the  property  is  not  damaged.* 

§  3894.     Right  to  damages  for  change  of  grade 

You  are  instructed,  however,  that,  if  improvements  were  not 
made  on  plaintiff's  property  subsequent  to  the  establishment  by 

the  defendant  city  of  a  permanent  grade  on street  in  front 

of  the  property,  plaintiff  could  not  recover  in  this  action,  and  you 
are  instructed  that,  if  improvements  were  made  on  plaintiff's  prop- 
erty subsequent  to  the  establishment  by  the  defendant  city  of  a 

6  Marshall  et  al.  v.  City  of  San  An-  «  City  of  Tacoma  v.  Wetherby,  lOG 
tonic  (Tex.  Civ.  App.)  63  S.  W.  138.      P.  903,  57  Wash.  295. 

7  Marshall  et  al.  v.  City  of  San  An- 
tonio. (Tex.  Civ.  App.)  63  S.  W.  138. 
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permanent  grade  on street  in  front  of  plaintiff's  property, 

unless  you  should  find  that  such  improvements  were  made  accord- 
ing to  sych  established  grade,  that  plaintiff  could  not  recover.  You 
are  instructed  that  property  is  improved  according  to  an  estab- 
lished grade  whenever  it  is  sO  improved  that  it  can  be  comfortably 
and  conveniently  used  for  the  purpose  to  which  it  is  devoted  while 
the  street  upon  which  it  abuts  is  maintained  at  the  grade  so  estab- 
lished.* 

You  are  further  instructed  that  if  you  find  that  improvements 
were  made  on  plaintiff's  property  subsequent  to  the  establishment 
of  a  permanent  grade  on street,  in  front  of  plaintiff's  prop- 
erty, and  that  such  improvements  were  made  according  to  the  es- 
tablished grade,  but  do  not  find,  such  grade  was  thereafter  altered 
by  the  defendant  city  in  such  manner  as  to  damage,  injure,  or 
diminish  the  value  of  the  property  in  controversy,  then  your  vpr- 
dict  will  be  for  the  defendant.  You  are  instructed  that  by  changfe 
or  alteration  of  the  grade  of  a  street  is  meant  actual  physical 
change  in  the  surface  of  the  street,  and  no  claim  for  damages  ex- 
ists on  any  other  account  than  for  an  injury  done  by  work  actually 
performed.  You  are  further  instructed  that,  if  the  defendant  city 
did  work  in  altering  the  grade  in  front  of  plaintiff's  property  and 
then  ceased  operations  for  such  length  of  time  as  to  make  it  appear 
that  the  work  is  completed,  plaintiff  would  only  be  entitled  to  re- 
cover, if  at  all,  for  the  injury,  if  any,  occasioned  by  what  was  done, 
but  for  nothing  more.^" 

§  3895.     Measure  of  damages  for  change  of  grade  of  street 
§  3895(().    Connecticut 

The  court  instructs  the  jury  that  special  damages  are  such  dam- 
ages as  accrue  to.  an  adjoining  owner  by  depriving  him  of  some 
right  that  he  has  and  that  the  general  public  have  not,  or  by  doing 
some  injury  to  his  interest  in  the  land,  as,  for  instance,  by  depriv- 
ing him  of  or  inconveniencing  his  right  of  access  or  entrance  into 
his  land,  or  by  injuring  fences  or  walls  or  sidewalks  or  trees  ap- 
purtenant to  his  land,  or  damages  of  this  character  where  neces- 
sarily resulting  from  the  acts  done.^^ 

§  3895(2).     Georgia 

You  are  instructed  that  the  city  would  not  be  liable  for  any  de- 
preciation of  value,  if  there  was  such,  due  to  any  other  cause  than 
the  grading.  The  city  is  liable,  if  at  all,  only  for  such  damage,  if 
any,  that  its  grading  and  work  caused ;   and  it  was  to  enable  you 

»  Meardon  v.  Iowa  City,  126  N.  W.  n  Forbes  v.  Town  of  Orange  82  A 

939,  148  Iowa,  12.  559,  85  Conn.  255.  "™"e'^.  »^  ^^ 

10  Meardon  v.  Iowa  City,  126  N.  W. 
939,  148  Iowa,  12. 
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to  decide  this  single  question  that  all  this  evidence  was  admitted — 
as  to  the  cost  of  the  property,  cost  of  readjusting  property  to  new 
grade,  rental  value  of  this  and  other  nearby  property  before  and 
during  and  after  the  grading,  description  of  the  property  and  street, 
comparispn  with  other  property  and  streets,  sales  of  other  property 
near  by,  offers  to  buy  property  in  this  vicinity,  and  the  opinion  of 
witnesses  as  to  value  of  this  and  other  nearby  property  for  sale 
and  for  rent,  and  all  such  evidence  as  you  have  listened  to  in  this 
case.  This  is  the  evidence  as  stated  to  you,  that  you  are  to  con- 
sider in  passing  on  the  sole  question  submitted  to  you.  You  are 
not  bound  to  take  the  opinion  of  witnesses  as  conclusive  on  the 
subject  of  value.  You  will  take  such  evidence  into  consideration 
and  give  it  such  weight  as  you  think  it  is  entitled  to,  aloiig  with  all 
the  evidence  in  the  case.^* 

§  3895(3).    Iowa 

The  court  instructs  the  jury  that  the  first  question  for  you  to 
determine  in  this  case  is  whether  or  not  the  plaintiff  has  been  dam- 
aged. If  you  have  found  that  he  has  been  damaged,  then  you  are 
instructed  that  the  measure  of  his  damages  is  the  difference  in  the 
value  of  the  property  as  it  was  just  before  the  change  of  grade  and 
as  it  was  just  after  as  affected  by  the  change..  If,  because  of 
benefits  resulting  to  the  property  from  the  change,  it  is  rendered  as 
valuable  or  more  so  than  before,  there  is  no  damage.  You  may 
consider  resulting  benefits,  if  any,  and  the  improvement  of  the 
street  as  contemplated  by  the  ordinance  changing  the  grade.** 
§  3895(4).     Missouri 

The  jury  are  instructed  that  in  weighing  the  evidence  in  this 
case  and  making  up  their  verdict  they  should  not  give  any  consid- 
eration whatever  to  the  fact  that  the  cost  of  improving  

avenue  was  charged  as  a  special  tax  against  the  adjoining  property. 
The  law  assesses  such  cost  against  the  adjoining  property  and  the 
city  is  in  no  event  liable  to  pay  such  tax,  and  the  owner  of  the  land 
so  assessed  is  not  entitled  under  the  law  to  recover  the  same  from 
the  city  either  directly  or  indirectly.^* 
§  3895(5).    Pennsylvania 

You  are  instructed  that  you  may  consider  these  several  mattfers 
as  elements  in  the  cause,  but  you  are  not  to  award  damages  for 
the  building  of  walls  or  the  filling  up  of  lots  as  special  damages,  or 
for  the  likelihood  of  injuring  the  building,  etc.  You  are  not  to 
take  up  these  separa.te  items,  and  award  separate  damages  for 

12  City  of  Atlanta  v.  Sciple,  92  S.  i*Widman  In  v.  Co.  v.  City  of  St. 

E.  28,  19  Ga.  App.  694.  Joseph,  90  S.  W.  763,  191  Mo.  459. 

18  Meardon  v.  Iowa  City,  126  N.  W. 
939,  148  Iowa,  12, 
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them,  and  add  them  together,  and  say  that  is  the  damage  suf- 
fered. The  law  has  given  another  rule  for  J:he  measuring  of  dam- 
ages, and  that  rule  is  as  before  stated,  and  which  I  will  now  re- 
peat. The  law  is  this:  You  are  to  consider  the  market  value  of 
the  property  before  the  change,  and  unaffected  by  it,  and  its  market 
value  with  the  grade,  and  as  affected  by  it.  If  the  establishing  of 
the  new  grade  has  added  more  value  to  the  property  than  it  has 
depreciated  from  it,  the  verdict  should  be  for  the  defendant.  If  it 
has  depreciated  from  the  property  more  than  it  has  added  to  it, 
the  verdict  should  be  for  the  plaintiffs,  and  the  measure  of  damages 
should  be  the  difference  between  its  value  before  and  its  value 
after.15 

You  are  instructed  that  loss  of  his  business  has  nothing"  to  do 
with  the  case,  urtless  it  effects  an  injury  to  his  land.  If  water  is 
thrown  upon  his  premises,  and  lies  upon  his  property,  it  is  his 
duty  to  conduct  the  water  away  from  the  cellar  if  he  can;  and 
whatever  that  would  cost  would  be  his  damage,  if  that  was  his  only 
claim.  But  you  will  allow  full  and  ample  damage  for  all  these 
elements  when  you  take  the  value  before  and  after,  and  allow  the 
difference.  In  doing  that,  you  get  rid  of  all  these  claims ;  and 
that  is  the  way  the  law  lays  down  the  rule.^* 

§  3896.     Same — Recovery     for    inconvenience     sustained     during 
progress  of  work 

I  charge  you  that  the  plaintiffs  can  recover  alone  by  reason  of 
the  change  in  the  grade,  and  any  inconvenience  sustained  by  them 
during  the  progress  of  the  work  could  not  be  looked  to  by  you,  in 
ascertaining  the  amount  of  damages  they  are  entitled  to,,  if  any.*' 

^  3897.     Same — Damages  from  diversion  of  surface  water 

You  are  instructed  that  if  you  find  from  all  the  evidence  in  this 
case  that  the  plaintiffs  are  entitled  to  recover,  then  the  measure 
of  plaintiffs'  damages  is  the  depreciation  in  the  value  of  the  prop- 
erty in  controversy,  which  you  find  from  the  evidence  in  this  case 
has  been  caused  or  occasioned  by  the  change  of  the  grade  of  said 
street  and  sidewalk,  or  from  the  change  of  the  grade  of  the  side- 
walk alone,  or  by  the  accumulation  and  diversion  of  surface  wa- 

§  3898.     Same — Deduction  of  benefits 
§  3898(1).     Connecticut 

The  court  instructs  the  jury  that  the  defendant  may  prove  any 
special  benefit  to  the  plaintiff's  property  by  reason  of  the  change  of 

16  Chambers  v.   Borough  of ,  South  "Acker  v.   Cltv  of  KnoxvillP    t)(i 

Chester,  21  A.  409,  140  Pa.  510.  g.  W.  973,  117  Teim   224               '   ''^ 

18  Chambers  v.   Borough  of   South  i «  Naysmith  v.  City  of  Auburn   14fi 

Chester,  21  A.  409,  140  Pa.  510.  N.  W.  971,  95  Neb.  582,                       ' 
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grade,  and  for  that  purpose  may  show  the  condition  of  the  road 
before  and  after  the  change  in  grade,  the  benefit  involved  in  the 
establishment  of  a  grade  likely  to  be  permanent,  and  likely  to  give 
opportunity  for  and  make  probable  beneficial  improvements ;  but 
he  may  not  prove  the  effect  on  the  value  of  the  plaintiff's  property 
of  private  improvements  made  by  adjoining  proprietors  subsequent 
to  the  change  of  grade.^^ 

The  court  instructs  the  jury  that  private  improvements  subse- 
quently made  by  the  plaintiff's  neighbors  in  their  property  are  not 
such  special  benefits  as  can  be  applied  in  reduction  of  the  damages 
sustained  by  the  plaintiff  by  the  change  of  grade,  and  that  the 
special  benefits  available  for  such  reduction  are  the  local  and  pe- 
culiar benefits  received  by  the  plaintiff  from  such  change.^' 

§  3898(2).    Missouri 

You  are  instructed  that  if  the  jury  believe  from  the  evidence  that 
the  property  of  the  plaintiff  was  in  any  manner  specially  benefited 

by  the  grading  of avenue  adjoining  the  same,  and  that  the 

amount  of  said  special  benefits  is  equal  to  or  greater  than  the  dam- 
ages, if  any,  done  to  said  property  by  reason  of  said  grading,  then 
the  plaintiff  cannot  recover,  and  your  verdict  should  be  for  the 
defendant.*'- 

§  3898(3).    Tennessee 

You  are  instructed  that  if  there  is  any  special  benefit  to  this 
particular  piece  of  property,  if  you  should  be  of  opinion  for  instance 
that  the  leaving  of  these  lots  on  a  higher  grade  from  that  of  the 
street,  after  it  was  lowered,  made  these  particular  lots  more  desir- 
able for  residence  purposes,  by  reason  of  not  coming  in  contact 
with  the  dirt  or  any  filth  that  may  accumulate  on  the  street,  then 
the  jury  may  take  that  into  consideration  in  the  estimate  of  dam- 
ages, and  to  the  extent  that  it  .is  a  benefit,  it  should  be  looked  to 
by  the  jury  to  reduce  damages  which  otherwise  the  plaintiffs 
would  have  been  entitled  to  recover  in  this  lawsuit,  if  you  find  plain- 
tiffs are  entitled  to  recoVer  at  all.*^ 

§  3899.     Same — Effect  of  increase  in  value  shared  in  by  commu- 
nity as  a  whole 

You  are  instructed  that  if  you  should  be  of  the  opinion  that  the 
market  value  of  this  property  was  equal  to,  or  greater  than,  the 
market  value  of  it  before  the  grading  of  this  street  was  entered 
upon,  and  you  should  be  of  the  opinion  that  it  is  owing  to  a  general 
increase  in  the  value  of  property  in  common  with  all  other  property 

19  Forbes  v.  Town  of  Orange,  82  A.  21  Widman  Inv.  Co.  v;  City  of  St! 

559,  85  Conn.  255.  Joseph,  90  S.  W.  763,  191  Mo.  450. 

'20  Pickles  V.  nty  of  Ansonia,  56  A.  2=  Acker  v.  City  of  Knoxville,  96  S. 

552,  76  Conn.  278.  W.  973,  117  Tenn.  224. 
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in  that  neighborhood,  or  in  the  city  of ,  growing  out  of  the 

fact  that  additional  facilities  have  been  furnished  to  the  citizens, 
or  that  the  grading  of  this  street  has  been  more  advantageous  to 
all  parties  adjacent  thereto  and  living  upon  that  avenue,  then  these 
are  considerations  that  the  jury  must  disregard  and  not  be  guided 
by  in  coming  to  their  conclusion  in  this  case,  for  the  reason  that 
benefits  and  advantages  and  general  increase  in  value  of  property 
shared  in  by  a  community  as  a  whole  cannot  be  looked  to  for  the 
purpose  of  placing  it  to  the  disadvantage  of  a  particular  owner, 
who  brings  an  action  of  this  character.^* 

§  3900.    Liability  for  removal  of  lateral  support  of  abutting  lots 

You  are  instructed  that,  even  if  you  find  that  the  houses  were 
damaged  or  totally  destroyed,  if  you  further  find  that  the  lots, 
after  the  sliding,  were  more  valuable  than  before,  and  were  so 
much  more  valuable  that,  even  taking  into  consideration  the  houses 
were  damaged,  still  the  lots  were  of  a  greater  value  than  they 
were  before,  why  then  you  would  disregard,  of  course,  the  value  of 
the  houses  entirely  in  making  up  your  verdict.** 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
said  property  was  as  valuable,  on  the  market,  after  the  slide  as  it 
would  have  been  had  it  not  slid,  but  had  stood  at  a  1  to  1  slope, 
then  the  plaintiffs  cannot  recover.*^ 

§  3901.  Right  of  city,  as  against  abutting  owner,  to  remove  shade 
trees  standing  in  street 
The  court  instructs  the  jury  for  the  defendant  that,  if  they  be- 
lieve from  a  preponderance  of  the  evidence  that  the  sidewalk  where 
the  trees  mentioned  in  evidence  were  felled  had  been  continuously 
and  uninterruptedly  used  by  the  general  public  with  the  knowl- 
edge of  the  respective  owners  of  lot  No. ,  and  that  such  use 

was  exclusive  and  under  a  claim  of  right  and  for  a  period  of 

years  prior  to  the  cutting  of  said  trees,  and  if  the  jury  believe  from 
the  evidence  that  it  was  reasonably  necessary  to  make  said  side- 
walk reasonably  safe  and  convenient  for  passageway  to  cut  and 
remove  said  trees,  then  the  defendant  town  had  a  right  to  cut  and 
remove  the  same,  and  the  jury  will  not  assess  any  damages  against 
the  defendant  on  account  of  the  loss  of  said  trees  for  shade  and 
ornament.''* 

23  Acker  v.  City  of  Knoxvillp,  96  S.  2b  Casassa  v.  City  of  Seattle.  134 

W.  973,  117  Tenn.  224.  P.  1080,  75  Wash.  367. 

2*  Casassa  v.  City  of  Seattle,  134  26  Town  of  Durant  v.  Castleberry. 

P.  1080,  75  Wash.  367.  64  So.  657,  106  Miss.  699. 
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§  3902.  Liability  for  injuries  to  property  by  maintenance  of  pest- 
house  in  vicinity 

The  court  instructs  the  jury  that  the  law  of  this  state  made  it 
the  duty  of  the  city  of to  locate  and  build  a  suitable  small- 
pox pesthouse  in  county,  not  nearer  the  city  limits,  how- 
ever, than  one  mile.  And  the  court  further  says  to  the  jury  said 
city  had  the  legal  right  to  locate,  build,  and  carry  on  the  small- 
pox pesthouse  for  the  care  of  smallpox  patients  at  the  place  de- 
scribed and  complained  of  in  plaintiff's  petition.  Yet,  while  this 
is  true,  if  the  jury  shall  further  believe  from  the  evidence  that  by 

reason  of  the  proximity  of  said  pesthouse  to  the  tract  of 

acres  of  plaintiff's  land,  where  he  lives,  the  same  has  been  injured 
in. value,  the  law  entitles  him  to  recover  in  this  action  damages 
commensurate  with  such  injury,  sufficient  to  compensate  him  there- 
for, according  to  further  instructions  herein.*'' 

The  court  instructs  the  jury  that  if  you  shall  believe,  from  the 
■evidence  in  this  case,  that  by  reason  of  the  nearness  of  said  pest- 
house to  the  said  land  of  the  plaintiff,  or  any  portion  thereof,  there 
is  real  probable  danger  of  the  smallpox  being  communicated 
through  the  atmosphere  from  said  pesthouse  to  and  upon  a  portion 
or  all  of  plaintiff's  land,  so  as  to  really  cause  any  persons  thereon 
to  take  the  smallpox,  or  to  really  place  them  in  danger  of  taking 
it,  and  that  by  reason  of  such  jeopardy  the  value  of  plaintiff's  land 
is  thereby  lessened  to  the  extent  of  a  part  or  the  whole  of  the  tract, 
you  will  find  for  the  plaintiff  such  sum  in  damages  as  you  may 
believe  from  the  evidence  such  portion  or  all  of  the  tract  has  been 
so  damaged  or  lessened  in  value  by  such  proximity  of  said  pest- 
house, not  exceeding  the  sum  claimed  in  plaintiff's  petition.** 

The  court  further  instructs  the  jury  that  unless  you  shall  be- 
lieve, from  the  evidence  in  this  case,  that  there  is  a  real  probable 
danger  of  the  smallpox  being  carried  through  the  air  from  said 
pesthouse  to  and  upon  said  land  of  the  plaintiff,  and  persons  there- 
on becoming  infected  therewith  and  taking  the  smallpox,  then, 
and  in  such  case,  there  is  no  legal  cause  of  action  against  the  de- 
fendant in  this  case;  and  you  should  find  for  the  defendant,  al- 
though you  may  believe  from  the  evidence  many  persons  other 
than  the  plaintiff  are  alarmed  and  express  their  fears  of  the  small- 
pox anyhow.  The  meaning  of  this  instruction  is  that  you  should 
not  find  for  the  plaintiff  unless  you  shall  believe  from  the  evidence 
there  is  real  probable  danger  that  the  air  or  the  wind  from  the 

27  City  of  Paducah  v.  Allen,  63  S.  as  City  of  Paducah  v.  Allen,  63  S 

W.  981,  111  Ky.  361,  98  Am.  St.  Kep.  W.  981,  lllKy.  361,  98  Am.  St.  Rep 
422.  422. 
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pestffouse  will  blow  the  smallpox  onto  and  give  it  to  people  on 
plaintiff's  said  land."" 

§  3903.     Same — Damages 

The  court  instructs  the  jury  that,  if  they  should  find  for  the 
plaintiff,  then  that  the  criterion  or  measure  of  damage  is  whatever 
amount  plaintiff's  farm  has  been  depreciated  in  market  or  salable 
value  by  reason, of  the  defendant's  locating  of  and  the  maintaining 
of  its  pesthouse  and  carrying  on  the  same  in  proximity  to  his 
farm.'" 

C.    Liability  for  Torts  and  Negligence  in  General 

§  3904.     In  general 

You  are  instructed  that  a  town  or  city  is  liable  for  such  injuries 
as  are  the  result  of  its  negligence  or  default,  or  the  negligence  or 
default  of  its  duly  authorized  agents,  in  the  performance  of  a  duty 
imposed  upon  it  by  law.*"^ 

§  3905.     Liability  for  negligence  or  mistake  of  policemen  in  mak- 
ing arrests 

You  are  instructed  the  defendant  is  not  answerable  in  damages 
for  arrests  made  by  policemen  for  violations  of  the  ordinances  of 
the  town,  and  for  the  lawful  commitment  to  prison  made  under 

such  arrests;  and  if  you  find,  therefore,  that ,  the  intestate' of 

the  plaintiff,  was  upon  the  streets  or  in  a  public  place  in  the  town 

on  the  evening  of  in  an  intoxicated  condition,  or  in  such 

condition  that  to  all  appearances  he  seemed  to  be  intoxicated,  and 
the  town  police,  having  their  attention  called  to  his  condition, 
thereupon  took  the  deceased  into  custody,  and  carried  him  to  the 
calaboose,  to  detain  him  until  sober  enough  to  be  taken  before  the 
mayor,  and  discharged  according  to  law,  and  the  said  intestate  was 
allowed  to  remain  in  the  calaboose  for  this  purpose,  and,  while  thus 
confined,  died  in  the  calaboose,  the  defendant  in  this  case  is  not 
liable  in  damages  to  the  plaintiff,  except  and  unless  his  death  was 
caused  by  the  condition  and  defective  construction  of  the  calaboose 
itself.»« 

You  are  instructed  that,  when  the  defendant  town,  through  its 
policemen,  -causes  the  arrest  of  persons  engaged  in  violating  its 
ordinances,  the  town  is  discharging  a  governmental  function — a 
duty  and  power  conferred  on  it  by  its  charter — and  in  this  respect 

20  City  of  Paducah  v.  Allen,  63  S.  ai  StidliaiU  v.  Delaware  City  (Del ) 

W.  081,  111  Ky.  361,  08  Am.  St.  liep.  67  A.  175,  6  Pennewill,  350. 
422.  3  2Coley  V.  Oity  of  StatesTllle,  28 

30  City  of  Paducah  v. 'Allen,  63  S.  S.  E.  4ti2,  121  K.  C   301 
W.  081,  111  Ky.  361,  OS  Am.  St.  Xtep. 
422. 
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acts  in  the  same  way  that  the  state  acts  through  and  by  its  sher- 
iff when  he  makes  arrests  for  violation  of  the  state  laws ;  and,  in 
the  discharge  of  these  duties  and  obligations  by  the  town,  it  does 
not  incur  any  liability  for  damages  for  the  negligence  or  mistake  of 
its  policemen.** 

The  court  instructs  the  jury  that,  if  the  jury  find  that  plaintiff's 

decedent  was  drunk,  openly  and  publicly,  in  the  town,  on  , 

or  to  all  appearances  was  publicly  in  a  drunken  condition,  it  was 
the  duty  of  the  policemen  to  arrest  him,  remove  him  from  public 
view,  and  confine  him  in  the  city  prison  until  sober,  and  then  carry 
him  before  the  mayor  to  answer  the  charge;  and  it  was  not  nec- 
essary for  the  policeman  to  have  secured  a  warrant  before  he  made- 
the  arrest  and  took  said  decedent  into  custody;  and,  for  making 
the  arrest  under  such  circumstances,  the  defendant  is  not  answer- 
able in  damages,  and  the  defendant  would  not  be  liable  to  the  plain- 
tiff in  damages  in  this  case  on  account  of  the  arrest,  even  if  the 
policemen  had  gone  to  the  extent  of  using  violence  in  making  the 
arrest,  or  had  been  careless  and  negligent  in  making  the  arrest  and 
putting  the  said in  prison.'* 

§  3906.     Liability  for  trespass  on  lands  abutting  on  street 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  at  the  time  of  doing  the  acts  complained  of,  which  are  in  evi-. 
dence,  there  was  a  right  of  common  and  public  highway  in  the  de- 

ip.vAant  to  a  road  of  only  about feet  or  less  in  width  over 

the  land  of  the  plaintiffs'  testator,  and  that  an  excavation  in  excess 

of  the  defendant's  right  of  highway  and  of  about  — ■ feet  in 

width  was  made  by  the  defendant  upon  the  land  of  plaintiffs'  tes- 
tator, and  believe  from  the  evidence  that  the  defendant  so  exceeded 
its  right  of  highway  and  excavated  gravel, on  the  land  of  the  plain- 
tiffs' testator,  and  removed  and  used  the  same  beyond  the  limits 
of  said  land  to  repair  or  improve  other  public  highways  in  the 

,  without  making  just  compensation  to  the  owner  of  the  soil 

or  having  any  condemnation  proceedings  or  exercising  its  lawful 
powers  according  to  law,  then  the  jiJiry  are  insttucted  that  the  de- 
fendant would  be  liable  as  a  trespasser  for  so  doing,  and  that  the 
jury  must  find  for  the  plaintiff  and  assess  such  damages  as  the 
evidence  shows  would  make  them  whole. *^ 

You  are  instructed  that  the  burden  of  proof  is  upon  the  defei]id- 
ant  to  satisfy  the  jury  that  the  gravel  was  obtained  incident  to  the 
legal  exercise  of  the  power  to  grade.     Such  power,  to  be  lawful, 

S3  Coley  V.  City  of  Statesville,  28  35  Dist.  of  Columbia  v.  Robinson, 

S.  E.  482,  121  N.  C.  301.  21  S.  Ct.  283,  180  U.  S.  92,  45  L.  Ed. 

34  Coley  V.  City  of  Statesville,  28  440. 
S.  E.  482,  121  N.  C.  301. 
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must  have  been  exercised  by  the  commissioners  jointly.  It  could 
not  be  exercised  by  any  one  of  the  said  commissioners,  as  the  pow- 
er could  not  in  law  be  delegated.  If  the  gravel  obtained  and  used 
was  not  the  incident  to  the  exercise  of  the  power  to  grade,  but  was 
obtained  without  the  lawful  exercise  of  the  power  to  grade,  then 
the  use  of  the  said  gravel,  as  well  as  the  said  excavation,  was  un- 
lawful, and  the  defendant  has  not  maintained  its  plea,  of  justifica- 
tion. If  the  evidence  shows  to  the  satisfaction  of  the  jury  that 
said  grading  or  the  removal  of  said  gravel  was  done  under  the 
supervision  of  the  officers  and  by  the  employes  of  said  defendant, 
it  will  be  competent  for  the  jury  to  presume  from  this  fact  that  it 
was  authorized  and  directed  by  the  joint  action  of  the  commis- 
sioners of  the  defendant,  unless  there  be  evidence  that  satisfies 
them  that  the  contrary  is  the  fact.^* 

§  3907.     Negligence  with  respect  to  conduct  and  control  of  public 
places  other  than  streets — Reservoirs 

You  are  instructed  that,  if  the  jury  shall  find,  from  the  evidence, 
that  the  tank  or  reservoir  spoken  of  by  the  witnesses  was  in  an  un- 
safe and  insecure  condition  at  the  time  of  the  alleged  drowning, 

and  that  the  same  had  been  in  such  condition  for months,  or 

any  considerable  period  prior  to  that  tiriie,  this  is  evidence  from 
which  the  jury  may  infer  negligence  on  the  part  of  the  defendant. 
And  if  the  jury  shall  also  find,  from  the  evidence,  that  the  said 
tank  was  erected  by  the  defendant  for  municipal  purposes,  then  it 
was  the  duty  of  the  defendant  to  keep  the  same  in  repair.  And  if 
the  jury  shall  find  that  the  defendant  has  been  guilty  of  such  negli- 
gence in  keeping  the  same  in  repair,  then  the  plaintiff  is  entitled 
to  recover,  although  the  jury  shall  find  that  no  express  notice  was 
given  to  the  city  of  the  unsafe  condition  of  the  tank,  if  they  shall 

also  find  that  the  child, ,  was  drowned  therein  without  any 

negligence  on  the  part  of  his  parents.^' 

§  3908.     Duties  with  respect  to  jail  and  care  thereof 

Ypu  are  instructed  that,  in  order  for  the  plaintiff  to  maintain  her 
action  in  this  case,  it  is  necessary  for  her  to  show  to  the  jury  by  a 
greater  weight  of  the  evidence  that  the  proximate  cause  of  the 
death  of  her  husband  was  the  fault  of  the  town  in  failing  and  neg- 
lecting to  properly  construct  and  provide  for  the  town  a  suitable 
and  necessary  calaboose,  station  house,  or  prison,  and  that,  owing 
to  such  failure  on  the  part  of  the  town,  the  confinement'  of  her 
husband  in  the  said  town  prison  was  the  direct  and  proximate 

aoDist.   of  Columbia  v.   Robinson,  a  ?  City  of  Chicago  v.  Maior    18  111 

21  S.  .Clt.  283,  180  U.  S.  92,  45  L.  Ed.      349,  68  Am.  Dec.  553 
440. 
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cause  of  his  death ;    in  other  words,  that'  the  death  of  the  said 

would  not  have  happened  at  the  time  it  did  but  for  the  fact 

that  he  was  put  in  the  town  prison,  which  from  ills  condition  and 
defective  construction  by  the  town,  its  want  of  ventilation,  pro- 
duced the  death  of  plaintiff's  intestate.    If  you  find  the  condition 

of  the  prison  did  not  cause  or  accelerate  the  death  of ,  you 

will  answer  the  first  issue,  "No."  ** 

You  are  instructed  that,  if  you  find  that  the  defendant  town  had 
built  a  reasonably  comfortable  police  prison  for  the  purposes  for 
which  said  prison  is  intended,  and  supplied  and  furnished  to  those 
who  had  immediate  charge  of  it  those  things  that  were  reasonably 
essential  to  prevent  bodily  suffering  on  the  part  of  prisoners  while 
confined  therein,  from  excessive  cold  or  heat,  or  hunger,  and  to 
reasonably  protect  their  health,  and  you  further  find  that  plaintiff's 
husband  was  confined  therein  by  the  police  of  the  town,  for  the 
reason  that  they  honestly  thought  that  he  was  drunk,  the  plain- 
tiff's action  in  this  case  will  not  lie,  and  she  cannot  recover,  and. 
you  will  respond  to  the  first  issue,  "No."  ** 

You  are  instructed  that,  if  the  aldermen  of  the  town  had  pro- 
vided a  police  prison  as  above  described,  that,  is,  one  whose  struc- 
ture and  superintendence  was  such  as  to  secure  the  health  and  com- 
fort of  the  prisoners,  and  you  find  that had  been  placed  in 

the  said  prison  by  the  policemen  of  the  town,  and  that  the  police 
had  failed,  forgotten,  or  neglected  to  make  use  of  the  means  and 
appliances  furnished  in  the  said  prison  for  the  reasonable  com- 
fort of  the  said '-■  while  confilied  therein,  as,  for  instance,  if 

they  had  failed  to  open  all  the  doors  and  all  the  windows  in  such 
way  as  to  give  good  ventilation,  in  such  case  the  town  would  not 
be  liable  in  damages  to  the  plaintiff  for  this  forgetfulness  or  care- 
lessness of  its  policemen,  unless  this  carelessness  had  been  made 
known  to  the  authorities  of  the  town,  and  they  had  had  notice  to 
prevent  the  same;  and,  if  you  find  the  facts  as  above  stated,  the 
response  to  the  first  issue  will  be,  "No."  The  doctrine  is  that 
while  the  town  must  provide  a  suitable  police  station  in  which, to 
confine  prisoners,  and  exercise  reasonable  prudence  in  selecting^ 
.suitable  men  to  look  after  the  prison  and  prisoners  confined  in  it, 
neither  the  board  of  aldermen  nor  the  town  is  responsible  further 
than  this,  and  the  default,  if  there  were  any,  in  the  policemen  of  the 
town,  would  not  make  the  town  liable  for  the  default  of  the  said, 
policemen.*** 

sscoley  v.  Olty  of  Statesville,  28  *»  Coley  v.  City  of  Statesville,  28 

S.  E.  482,  121  N.  O.  301.  S.  E.  482,  121  N.  0.  301. 

89  Coley  V.  City  of  Statesville,  28 
S.  E.  482,  121  N.  C.  301. 
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You  are  instructed  that,  if  you  find  the  facts  to  be,  from  the 

evidence,  that  the  police  of  the  defendant  town  arrested in 

an  apparent  intoxicated  condition  on ,  and  placed  him  in  the 

police  prison  between  and  o'clock  in  the  evening; 

and  that  the  police  prison  in  which  he  was  placed  was  a  room 

feet  wide, feet  long,  and feet  high,  and  that 

the  door  of  the  said  prison  room  was  a  lattice  door  with 


openings  in  it,  and inches  wide,  and inches  high,  and 

that  the  said  lattice  door  communicated  with  a  hallway,  which 

was  feet  wide,  feet  long,  and •  feet  high,  and 

that  at  the  east  end  of  this  hallway  there  was  another  lattice  door, 

feet  wide  and  feet  high,  communicating  with  the 

outside  air,  and  that  there  was. another  door  at  the  west  end  of  the 
said  hall,  which  was  left  standing  open,  inches  wide  and 

feet  high,  opening  into  the  mayor's  office  adjacent,  

feet  by feet  in  size,  and  should  further  find  that  there  was 

a  window  at  the  north  and  south  side  of  this  mayor's  office  left 
open  at  the  time  the  prisoner  was  placed  in  the  said  cell,  which 
communicate  with  the  outside  air,  and   that,   about  the  hour  of 

o'clock  of  that  same  evening,  said was  found  dead  in 

the  said  prison ;  and  if  these  are  all  the  facts,  and  the  only  facts, 
the  jury  find  as  to  the  construction  and  superintendence  of  the  said 
prison,  then  these  are  not  facts,  if  so  found,  which  will  fix  the  de- 
fendant with  liability,  and  in  this  state  of  the  case  you  are  instruct- 
ed to  answer  the  first  issue,  "No."  *^ 

You  are  instructed  that  in  this  case,  if  the  window  glass  had 
been  broken,  and  the  bedclothing  furnished  for  the  plaintiff  had 
been  destroyed,  or  the  policeman  had  failed  and  neglected  to  pro- 
vide for  the  plaintiff,  but  the  governing  officers  of  the  defendant 
are  not  shown  to  have  had  actual  notice  thereof,  or  to  have  been 
negligent  in  providing  such  oversight  of  the  prison  as  would  nat- 
urally be  expected  to  give  them  timely  information  of  its  condition, 
there  is  not  such  a  failure  in  discharging  the  duties  of  construction 
or  superintendence  of  the  prison  as  to  subject  the  city  to  liability 
for  injury  sustained  by  the  plaintiff  by  reason  of  the  broken 
window  or  lack  of  bedclothes  or  failure  on  the  part  of  the  police- 
man to  furnish  them,  and  there  is  no  evidence  that  the  governing 
officers  knew  of  the  broken  windows,  if  they  were  broken  or  that 
there  was  not  sufficient  bedclothing,  or  that  the  policemen  were 
careless  and  negligent  of  their  duties,  or  that  fire  was  not  sufficient 
to  keep  the  prisoner  comfortable.*^ 

*i  Coley  y.  City  of  Statesville,  28  42  Shields  v.  Town  of  Durham    •>! 

S.  E.  482,  121  N.  C.  301.  S.  E.  402,  116  N.  C.  394.  """^''''™'  "^ 
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§  3909.     Same — Liability  for  negligence  of  jailer  or  attendant 

You  are  instructed  that  all  the  evidence  tends  to  prove  that  the 
chief  of  police  was  authorized  and  empowered  to  supply  and  put 
in  window  panes  and  necessary  beds  and  bedclothing,  and  neces- 
sary fuel  for  keeping  prisoner  corrifortable.  There  is  no  evidence 
of  negligence  on  the  part  of  the  governing  authorities  of  the  town 
of in  any  particular,  and  the  plaintiff  is  not  entitled  to  re- 
cover. If  the  governing  authorities  furnished  means  or  credit  to 
supply  everything  necessary  so  as  to  secure  the  prisoners  a  rea- 
sonable degree  of  comfort,  and  protect  them  from  such  actual 
bodily  suffering  as  would  injure  their  health,  the  city  is  not  liable 
in  damage  for  sickness  and  suffering  endured  by  the  prisoner,  and 
caused  by  the  neglect  of  the  jailer,  policeman,  or  attendant  to  prop- 
erly minister  to  his  wants  and  necessities.  All  the  evidence  tends 
to  prove  that  the  chief  of  police  was  authorized,  directed,  and  em- 
powered by  the  governing  officers  to  purchase  and  supply,  all  the 
means  necessary  for  the  comfort  of  prisoners, confined  in  the  prison 
of  the  town,  and  always  paid  for  such  supplies,  and  also  furnished 
the  means,  necessary  for  rendering  said  prison  comfortable  and 
healthy." 

§  3910.     Same — Remote  and  proximate  cause 

The  court  instructs  the  jury  that,  if  the  jury  find  from  the  evi- 
dence that  the  said had  some  disease  of  the  heart,  and  in- 
dulged on  the  evening  of  the too  freely  in  the  use  of  spiritu- 
ous liquors,  and  thereby  caused  his  own  death,  and  that  such  dis- 
ease and  use  of  spirituous  liquor  was  the  proximate  cause  of  his 
death',  the  plaintiff  cannot  recover,  and  the  jury  will  respond  to 
the  first  issue,  "No."  ** 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 

evidence  that  was  diseased  in  his  kidneys,  and  had  some 

heart  trouble,  and  that  on  the  evening  of  the  he  became 

intoxicated,  and  thereby  brought  on  syncope  or  coma,  as  testified 
to  by  the  ph3sicians,  and  that  this  excessive  drinking  was  the 
proximate  cause  of  his  death,  the  jury  will  answer  the  first  issue, 
"No."  *^ 

The  court  instructs  the  jury  that,  if  the  jury  find  that  the  death 

of  the  said was  caused  by  some  fatal  malady  or  disease,  and 

that  he  would  have  died  in  one  place  as  well  as  another,  and  that 
he  did  die  from  said  disease  as  the  proximate  cause  of  death,  the 
jury  will  answer  all  the  issues  in  favor  of  the  defendant;  and  if  the 
jury  find  that  his  death  was  caused  by  a  disease,  and  by  his  own 

43  Shields  v.  Town  of  Durham,  21  4=  Coley  v.  City  of  Statesville,  28 

S.  E.  402,  116  N.  C.  394.  S.  B.  482,  121  N.  C.  301. 

a  Coley  V.  City  of  Statesville,  28 
S.  B.  482,  121  N.  C.  301. 


'§  3911  INSTRUCTIONS  TO  JURIES  4244 

acts,  to  wit,  excessive  drinking,  combined,  and  that  such  disease 
and  excessive  drinking-  were  the  proximate  cause  of  his  death,  they 
Tvill  answer  all  the  issues  in  favor  of  the  defendant.** 

§  3911.  Negligence  wilh  respect  to  equipment  and  operation  of 
municipal  electric  light  plant 
You  are  instructed  that  the  general  charge  of  negligence  or  care- 
lessness made  by  the  plaintiflfs  against  the  defendant  includes  neg- 
ligence in  the  appliances  and  devices  adopted  and  installed  as  a 
part  of  its  system,  and  negligence  in  the  maintenance  and  operation 
of  its  system  as  installed.  With  reference  to  the  city's  duty  in 
the  matter  of  its  appliances,  devices,  etc.,  the  law  requires  that  the 
■city  shall,  in  selecting  and  installing  its  appliances  and  devices, 
use  that  degree  of  care  which  reasonably  prudent  men  engaged  in 
the  same  line  of  business  would  use  under  similar  circumstances 
to  have  and  to  procure  and  install,  such  as  the  experience  of  men  so 
engaged  has  shown  to  be  reasonably  safe  for  the  purposes  for  which 
they  are  used,  in  view 'of  all  the  conditions  and  circumstances  con- 
nected with  the  business  and  of  the  dangers  to  be  reasonably  appre- 
■hended.  Every  reasonable  effort  must  be  made  to  adopt  and  use 
all  proper  means  readily  obtainable  and  known  to  science  for  the 
prevention  of  accidents.  In  determining  the  question  of  the  city's 
negligence  in  this  respect,  it  is  proper  for  you  to  consider  whether 
as  to  any  particular  appliance,  device,  or  manner  of  installment 
-or  arrangement  complained  of  in  the  evidence  in  this  case  there 
•exists  a  reasonable  difference  of  opinion  among  electrical  experts 
and  men  possessing  knowledge,  and  qualified  to  speak  thereon, 
concerning  the  efiSciency  of  such  appliances  or  system,  and,  in  the 
light  of  all  these  facts,  to  determine  whether  the  city  is  or  is  not 
properly  chargeable  with  negligence  in  the  adoption  or  arrange- 
ment of  its  devices  or  appliances.*" 

§  3912.     Negligence  of  city  with  respect  to  water  mains 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 
that  the  flooding  of  plaintiffs'  premises  and  the  damage  to  their 
building  and  personal  property  was  caused  by  a  leak  in  a  public 

water  main  laid  by  the  city  of in  one  of  its  public  streets, 

and  that  such  leak  was  directly  caused  by  the  negligent  and  un- 
skillful laying  of  said  pipe  by  the  persons  in  charge  of  said  work, 
or  the  failure  on  the  part  of  the  officers  of  defendant  to  exercise 
•ordinary  care  or  prudence  in  keeping  the  same  in  a  safe  condition, 
then  their  findings  must  be  for  the  plaintiffs.** 

46  Coley  V.  City  of  Statesville,  28  •    168,  60  Wash.  356,  140  Am.  St   Ren 

,S-.  B.  482,  121  N.  C.  301.  916.  ^' 

*T  Abrams  T.  City  of  Seattle,  111  P.  ^s  Dammann  v.  City  of  St   Louis 

53  S.  W.  932,  152  Mo.  186. 
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•§  3913.  Same — Plaintiff's  failure  to  maintain  sufficient  drain  as 
proximate  cause  of  flooding  by  broken  main 
I  charge  you  that,  if  you  find  from  a  fair  preponderance  of  the 
•evidence  that  the  quantity  of  water  which  escaped  from  the  broken 
main  and  flooded  the  plaintiff's  property  was  so  great  that  the 
plaintiff  would  have  sustained  the  same  or  as  much  damages,  re- 
gardless of  whether  it  had  a  sufficient  and  good  drain  or  not,  then 
the  matter  of  maintenance  of  a  drain  was  and  is  entirely  imma- 
terial, and  you  should  disregard  the  same.**  « 

§  3914.     Same — Contributory  negligence 

I  charge  you  that  the  plaintiff  was  not  required  to  anticipate  that 
the  defendant  would  be  negligent  in  selecting,  inspecting,  placing, 
or  maintaining  its  water  mains.  It  had  a  right  to  assume  that  the 
city  would  exercise  reasonable  care  in  selecting,  inspecting,  plac- 
ing, and  maintaining  its  water  mains  so  that  they  would  not  break 
or  flood  property  lawfully  kept  in  the  locality  where  such  water 
mains  are  located,  and,  in  the  absence  of  knowledge  that  a  defective 
water  main  had  been  installed  or  maintained,  the  plaintiff  would 
not  be  guilty  of  contributory  negligence  by  assuming  that  the  city 
•had  fully  performed  all  its  duties  relative  to  inspecting,  placing, 
and  maintaining  its  water  mains. ^ 

§  3915.     Defective  water  plug 

The  court  instructs  the  jury  that  if  they  find  and  believe  from 

the  evidence  that  since  — ; the  plaintiffs,  as  trustees,  have 

been,  and  that  they  still  are,  the  owners  and  in  possession  of  the 

land  and  buildings  at and streets,  referred  to  in  the 

evidence,  and  that  about  the  fall  of the  defendant,  the  city 

of ,  through  its  officers,  pursuant  to  ordinance,  caused  water 

distribution  pipes  to  be  laid  in  street  where  if  abuts  the 

property  of  the  plaintiff,  and  that  such  pipes  were  part  of  the  city's 
general  waterworks  system,  and  that  the  city  caused  to  be  erected 

upon  the  sidewalk  in  street,  adjoining  the  premises  above 

referred  to,  a  water  plug  in  connection  with  said  distributing  pipes, 
and  that  such  water  plug  was  intended  for  the  purpose  of  permit- 
ting the  city  and  contractors  under  the  city  to  draw  water  from 
said  pipes  at  said  point,  for  sprinkling  purposes  as  well  as  for  fire 
protection  purposes,  and  that  the  said  water  plug  was  covered  by 
the  city  with  an  iron  cover,  that  said  water  distributing  pipes  and 

said  water  plug  were  installed  about  the day  of ,  that 

about ,  and  for  a  long  time  prior  thereto,  said  water  plug 

was  defective,  in  this,  that  the  shut-off  cock  failed  to  shut  off  the 

*»  Rainier    Heat  &   Power   Co.   v.  so  Rainier    Heat  &  Power   Co.   v. 

City  of  Seattle  (Wash.)  193  P.  233.  City  of  Seattle  (Wash.)  193  P.  233. 
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water  and  permitted  the  water  to  flow  therefrom  and  seep  thi'ough 
the  adjoining  ground,  and  that  the  city,  through  its  officers,  serv- 
ants, and  agents,  failed  to  remedy  such  defect,  if  any,  and  failed  to 
put  in  a  proper  shut-off  cock  which  would  prope/ly  shut  off  the 
wa:ter  at  said  plug,  although  the  city,  through  its  officers,  servants, 
and  agents,  by  the  exercise  of  ordinary  care,  might  have  known 
that  said  shut-off  cock  was  in  such  defective  conditioti  and  that 
the  water  was  pouring  from  said  plug;  and  if  the  jury  find  and 
believe  rfrom  the  evidence,  that  such  condition  was  permitted  to 
exist  by  the  city,  through  its  officers,  servants,  and  agents,  for  a 
long  tinie  after,  by  the  exercise  of  ordinary  care  they  could  have 
discovered  such  condition,  and  that  in  the  meantime  and  in  con- 
sequence of  such  neglect  on  their  part  the  city  permitted  the  water 
from  its  waterworks  system  to  flow  through  such  plug  and  seep 
through  the  adjoining  ground,  and  caused  the  water  in  large  quan- 
tities to  flow  upon  the  property  of  plaintiff;  and  if  the  jury  find 
and  believe,  from  the  evidence,  that  thereby  the  fotindation  of 
plaintiffs'  building  became  imdermined  and  was  caused  to  sink 
and  break,  and  that  thereby  the  walls  of  the  building  in  a  number, 
of  places  were  caused  to  break  and  become  cracked,  and  that  plain- 
tiffs suffered  damage  in  consequence  thereof — then  the  jury  will 
return  a  verdict  in  favor  of  plaintiffs.®^ 

§  3916.  Duty  with  respect  to  preventing  fires — Liability  on  ac- 
count of  fire  alleged  to  have  spread  from  city  dump  to 
adjacent  property 

You  are  instructed  that  the  plaintiff  contends  that  this  fire  was 
of  small  size  and  known  to  the  officials,  as  the  supervisor  was  about 
there,  and  that,  as  one  -witness  put  it,  it  could  have  been  put  but 
with  a  man  in  a  few  hours'  time.  It  is  necessary  for  that  knowl- 
edge to  be  brought  home  to  the  officers  of  the  borough,  unless  it 
actually,  through  its  agents,  caused  the  fire.  If  the  officials  had 
knowledge  of  this  fire,  did  they  act  as  prudent,  careful  men  would 
under  the  circumstances  ?  That  is  the  rule  which  guides  all  people, 
borough  officials  and  men  in  private  station.  If  you  seek  to  hold  a 
man  guilty  of  negligence,  you  must  show  that  he  has  not  acted  as 
a  careful,  prudent  .man  would  under  the  circumstances;  that  is  an 
ordinarily  prudent  and  careful  mati.  So  you  will  have  to  take  into 
consideration  all  the  circumstances  connected  with  the  fire— the 
character  of  the  material  on  the  land,  the  distance  from  other  prop 
erties,  and  the  knowledge  which  an  ordinary  man  would  have  of 
puttmg  out  a  fire  of  that  kind.  This  was  not  an  ordinary  fire  such 
as  we  have  fire  apparatus  to  combat— houses,  buildings;    but  it 

SI  Stifel  V.  City  of  St.  Louis  (Mo.)  ISl  S.  W.  .577. 
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was  a  subterranean  fire,  running  along  under  the  surface  of  the 
ground.  It  will  be  for  you  to  say  whether  or  not  this  borough 
council  acted  as  careful,  prudent  men  would  under  the  circum- 
stances, in  the  extinguishment  of  the  fire.  If  it  did,  then  the  bor- 
ough is  not  responsible  for  the  spread  of  the  fire.** 

You  are  instructed  that  the  evidence  on  the  part  of  the  defendant 

is  that  when  this  fire  was  discovered  in  — ■ (it  was  discovered 

in. ,  by  the  plaintiff's  witnesses)  operations  were  commenced 

with  a  view  to  extinguish  it  by  water ;  that  they  opened  fire  plugs 
in  the  town,  and  conducted  the  water  there  by  hose ;  that  they  dug 
trenches,  and  ran  the  water  in  those,  and  used  means  of  this  kind 
for  months;  that  they  were  unsuccessful,  and  afterwards  tried 
chemicals ;  that  that  also  proved  unsuccessful,  and  the  fire  still  co,n- 
tinued  to  work  its  way  westward,  and  finally  came  lipon  the  plain- 
tiff's property.  If  the  fire  got  into  the  plaintiff's  property  without 
any  fault  of  the  borough,  we  would  say  to  you  that  it  had  a  perfect 
right  to  go  there  and  remove  his  property — dig  it  out,  haul  it  away, 
or  do  any  other  thing  that  was  necessary,  and  that  would  ac- 
complish the  object  of  putting  out  the  fire  and  preventing  its 
spread  to  neighboring  properties.    The  evidence  is  that  there  were 

some  houses  that  were  endangered  by  the  spread  of  the 

fire,  direct.  Besides,  the  smells  that  arose  from  it  constituted  an 
annoyance  to  the  whole  neighborhood  and  a  nuisance  to  the  town. 
The  borough  would  have  the  right,  if  free  from  fault,  to  go  upon 
the  property  and  do  as  it  did  to  cut  off  the  fife.  You  understand 
the  reason  for  that.  Suppose,  in  a  row  of  houses  connected  to- 
gether, the  end  house  should  start  to  burn.  When  the  fire  com- 
pany would  come  there  (that  is,  the  borough  acting  through  a 
fire  company),  it  would  have  a  perfect  right  to  destroy  the  second 
house  in  order  to  save  the  balance  of  the  row.  The  reason  of  that 
is  plain.  If  it  was  not  destroyed  by  tearing  down,  it  would  be  de- 
stroyed by  burning.  There  it  is  a  matter  of  public  necessity.  The 
building  is  destroyed,  and  the  owner  must  suffer  the  loss,  without 
remedy  as  against  the  borough.  So,  here,  plaintiff  must  stand  this 
loss  if  this  fire  was  in  his  lot  without  the  negligence  of  the  bor- 
ough. The  great  question  for  you  to  determine  is^  did  the  borough 
set  it  on  fire?  Or,  second,  did  it  carelessly  and  negligently  allow 
it  to  approach  his  lot?  If  it  was  through  its  negligence  that  it  got 
into  his  lot,  the  digging  of  his  lot  away  would  not  relieve  it  from 
responsibility  for  its  acts.  The  defendant's  contention,  as  we  stat- 
ed, is  that  the  fire  did  not  originate  as  the  plaintiff  says;   that  it 

had  been  there  for  years;    that  it  originated  on  the  lots, 

and  was  communicated  from  there,  through  underneath  the  sur- 

6  2  Grow   V.   Borough  of   Potts ville,  47  A.  195,  197  Pa.  337. 
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face,  to  the  property  of  the  plaintiff;  and  that  the  borough  exer- 
cised all  the  care  and  diligence  that  a  reasonably  careful  and  pru- 
dent man  would  under  the  circumstances.  Lastly,  the  borough 
claims  that,  even  if  the  property  was  burned,  the  plaintiff  has  sus- 
tained no  damage,  because  his  lots  are  now  worth  as  much,  if  not 
more,  than  they  were  before.''* 

§  3917.     Liability  for  destruction  of  property  by  mob 

The  court  further  says  to  the  jury  that  you  will  find  for  the  de- 
fendant in  this  case,  unless  you  should  believe, from  the  evidence 
that  the  city  of  -^ ,  through  its  authorities,  had  the  ability,  ei- 
ther by  their  own  force  or  by  the  aid  of  the  citizens  of  said  city,  to 
have  prevented  the  injury  or  destruction  of  plaintiff's  property,  and 
failed  so  to  do,  after  said  city,  through  its  authorities,  had  notice 
or  good  reason  to  believe  that  said  riot  or  tumultuous  assemblage 
was  about  to  take  place;  or  that  said  city,  through  its  authori- 
ties, had  the  ability,  either  by  their  own  force  or  by  the  aid  of  the 
citizens  of  said  city,  to  have  prevented  the  injury  or  destruction 
of  plaintiff's  property  after  said  riot  or  tumultuous  assemblage  had 
taken  place  in  said  city,  and  said  city,  through  its  authorities,  had 
notice  of  the  same  in  time  to  have  prevented  said  injury  or  destruc- 
tion, and  failed  so  to  do,  and  unless  you  so  believe  you  will  find 
for  the  defendant." 

§  3918.     Burden  of  proof 

You  are  instructed  that  the  burden  is  upon  the  plaintiff  in  this 
case  to  sustain  both  of  the  issues  by  a  preponderance  of  the  proof, 
and  if  she  fails  to  do  so,  or  if  the  evidence  is  evenly  balanced  in 
your  minds  as  to  whether  the  defendant  was  guilty  of  any  negli- 
gence or  not,  she  cannot  recover,  and  you  will  answer  the  issues  for 
the  defendant.*" 

§  3919.    Damages  from  defective  water  main  or  water  plug 

The  court  instructs  the  jury  that  if  they  return  a  verdict  in  favor 
of  plaintiffs  under  the  other  instructions  herewith  given,  such 
verdict  shall  be  for  an  amount  sufficient  to  compensate  the  plain- 
tiffs for  the  damage,  if  any,  sustained  by  them  by  reason  of  the 
cracking  of  the  walls  and  foundations,  if  you  find  that  the  same 
became  cracked  in  consequence  of  the  acts  of  the  defendant  re- 
ferred to  in  other  instructions ;  and  the  measure  of  plaintiffs'  dam- 
age is  the  difference,  if  any,  between  the  reasonable  market  value 
of  the  building  just  before  the  injury  and  the  reasonable  market 

58  Grow  V.  Borough  of  PottsvUle,  169  S.  W.  703,  160  Ky.  220  Ann  Cas 
47  A.  195,  197  Pa.  337.  1916A,  322 
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value  thereof  after  the  same  became  cracked  as  aforesaid.  But 
if  such  difference  exceeds  the  amount  which  plaintiffs  would  have 
been  required  reasonably  to  expend  at  the  time  to  put  the  building 
in  as  good  condition  as  it  was  before  the  injury,  then  the  verdict 
shall  not  exceed  the  amount  of  such  reasonable  expense  of  restor- 
ing the  building  to  its  former  condition.'® 

The  jury  are  instructed  that,  if  the  jury  find  for  the  plaintiffs, 
then  they  will  assess  to  them  the  difference  in  value  of  the  build- 
ing as  it  stood  before  the  injury  and  its  value  as  the  jury  shall  find 
the  same  to  have  been  after  said  injury,  less  the  actual  value  of 
any  improvements  or  repairs  made  thereon  by  the  defendant  city. 
And  the  court  further  instructs  the  jury  that,  if  they  find  for  the 
plaintiffs  under  other  instructions  given,  they  should  include  in 
their  finding  such  damage,  if  any,  as  they  find  to  have  been  directly 
caused  by  reason  of  the  bursting  of  the  water  pipe  in  question  to 
any  articles  of  personal  property  belonging  to  both  plaintiffs  to- 
gether, as  well  as  the  reasonable  expense  of  removing  the  same 
to  a  place  of  safety;  and  such  expense,  by  way  of  rental,  as  you 
may  find  the  plaintiffs  were  compelled  to  pay  for  quarters  else- 
where until  the  delivery  of  possession  of  the  plaintiffs'  building  by 
the  defendant  city.®'  .  , 

§  3920.     Damages  for  injury  to  land  by  fire 

You  are  instructed  that,  if  you  find  that  the  defendant  is  respon- 
sible for  this  fire  and  the  destruction  of  the  property,  you  come, 
then,  to  the  last  question  in  the  case — what  are  his  damages? 
There  is  evidence  on  the  part  of  plaintiff  that  the  property  was 
worth  $ ,  and  thkt  now  it  is  worth  nothing.  You  will  re- 
member all  that  has  been  testified  on  that  subject.  One  of  the  de- 
fendant's witnesses, ,  stated  that  the  property  had  no  value 

before,  and  now  it  has  some  value,  because  the  inflammable  ma- 
terial was  off  of  the  property,  burned  off,  and  it  is  now  safe  for 

a  man  to  build  a  house  there,  which  it  was  not  before.     

thought  the  property  was  worth  $ a  foot,  and  now  it  is 

worth  nothing.     thought  it  was  worth  $ ,  but  was 

worth  more  afterwards  than  before  the  fire.  He  gave,  we  believe, 
as  a  reason,  that  a  foundation  could  be  secured  to  build  upon  the 

property.    thought  it  was  worth  from  $ ^  to  $ 

a  foot.  Th^re  is  evidence  on  the  part  of  the  defendant  that  this 
property  could  be  restored  to  its  former  condition  without  cost  to 
the  plaintiff.  That  is  a  question  you  will  have  to  determine.  The 
plaintiff  claims  it  could  not  be  restored  at  all,  and  that,  even  if  it 

5«  Stifel  V.  City  of  St.  Louis  (Mo.)  bt  Dammann  v.  City  of  St.  Louis, 
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were  filled  up  with  earth  from  excavations  of  cellars,  it  would  re- 
quire years  for  it  to  settle  sothat  a  safe  foundation  could  be  erect'^ 
ed  upon  it;  also,  that  the  fire  is  there  surrounding' the  property 
on  two  sides ;  that  therefore  it  is  not  at  all  desirable  for  building 
purposes,  and  that  a  man  would  not,  under  the  circumstances,  erect 
a  building  upon  the  property.  The  burden  in  all  cases  rests  on  the 
plaintiff  to  prove  to  a  jury  that  the  defendant  is  negligent,  and  also 
to  prove  the  amount  of  his  damages.  In  other  words,  when  a  man 
comes  into  court  he  should  shoiw  by  the  weight  of  the  testimony 
that' his  contention  is  worthy  of  belief.  If  you  find  the  plaintiff  has 
sustained  damages,  and  that  the  defendant  is  liable  for  those  dam- 
ages, then  you  must  assess  them ;  and  the  measure  of  those  dam- 
ages would  be  the  cost  of  the  restoration  of  those  lots  by  plaintiff, 
if  they  can  be  restored,  unless  that  cost  equals  or  exceeds  the  de- 
preciation in  the  value  of  the  property,  in  which  event  the  depre- 
ciation would  be  the  measure  of  damages.  If  the  lots  cannot  be 
restored,  then  the  depreciation  or  the  valtie  of  the  property  de- 
stroyed would  be  the  measure,  and  whether  they  can  or  not  is  a 
question  for  you  to  decide  under  all  the  testimony  in  the  case.®* 

D.    l,iABii,iTY  ON  Account  of  Defective  Streets  or  Obstruc-  ■ 

TiONS  Therein 

1.     Liability  in  General 

§  3921.     Power  to  delegate  duty  to  repair  to  property  owners— 
Manholes 

The  court  instructs  the  jury  that  a  primary  duty  to  keep  the 
streets  and  sidewalks  in  a  reasonably  safe  condition  for  public  trav- 
el devolves  upon  the  city,  and  the  defendant  city  cannot  escape  its 
liability  for  the  lack  of  ordinary  care  in  regard  thereto  by  granting 
permission  to  the  property  owners  to  place  manholes  therein  for 
their  private  use,  under  an  agreement  that  such  property  owners 
must  keep  such  manholes  in  repair  and  in  safe  condition.  The  city 
has  not  power  to  grant  such  privileges,  and  if  it  did  so,  and  then 
depended  upon  the  property  owners  to  keep  said  manholes  in  a  safe 
condition,  and  failed  to  exercise  ordinary  care  in  regard  thereto 
the  city  cannot  escape  liability  for  the  reason  that  they  may  have 
depended  upon  the  property  owners  to  keep  such  manholes  in  a 
safe  condition.®*  * 

§  3922.     Elements  of  cause  of  action 
I  3922(1).    Iowa 

You  are  instructed  that,  if  the  preponderance  of  the  credible  evi 
dence  in  the  case  satisfies  you  that  the  plaintiff  was  free  from 

ssGrow   V.    Borough   of  Pottsville,  r.o  Arkan<sMC!  Oiu,  „    ro  -.^^  „ 
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any  waint  of  due  care  or  attention  that  contributed  to  cause  the 
injury,  and  further  satisfies  you  that  the  city  was  guilty  of  negli- 
gence that  was  the  proximate  or  near  cause  of  the  injury,  and 
liable,  through  having  notice  through  its  proper  officer  or  officers, 
and  not  repairing  or  removing  the  dangerous  character  of  the  walk 
after  a  reasonable  time  elapsed  after  such  notice,  then  you  will  al- 
low her  such  damages  as  will  fully  compensate  her  for  her  injury, 
including  her  suffering,  mental  and  bodily  pain,  doctors'  bills,  nurs- 
ing, and  loss  of  time,  as  shown  by  the  evidence  in  the  case.*" 

§  3922(2).     Kansas 

You  are  instructed  that,  before  the  plaintiff  can  recover  a  judg- 
ment in  this  action,  it  must  appear  by  a  preponderance  of  the  evi- 
dence (1)  that  the  plaintiff '■ —  was  injured  as  the  result  of  a 

defect  in  the  sidewalk  on  said street,  in  the  defendant  city, 

as  set  out  in  her  petition ;  (2)  that  said  city  or  its  officers  were 
negligent  in  permitting  said  sidewalk  to  remain  in  said  unsafe  con- 
dition at  the  time  said  plaintiff  was  injured.  To  charge  the  defend- 
ant with  negligence,  it  must  appear  that  the  proper  officers  of  said 
city  had  notice  of  the  unsafe  condition  of  said  sidewalk  in  time  to 
have  prevented  the  injury  to  said  plaintiff  by  falling  on  said  de- 
fective sidewalk  (if  you  find  she  was  so  injured),  or  that,  by  the 
exercise  of  reasonable  and  ordinary  care  and  diligence,  they  could 
have  known  of  the  unsafe  condition  of  the  sidewalk.*^ 

§  3922(3).     Nebraska 

You  are  instructed  that  before  you  can  find  for  the  plaintiiif  you 
must  find  that  the  plaintiff  has  suffered  injury,  that  the  injury  was 
caused  by  a  defect  in  the  sidewalk,  that  said  defect  left  the  side- 
walk in  an  unreasonably  dangerous  condition,  that  the  plaintiff  did 
not  contribute  to  the  said  injury  by  any  negligence  on  his  part, 
that  the  city  authorities  had  actual  knowledge  of  said  defect  in 
time  to  have  repaired  same  before  the  accident  happened,  or  that 
the  defect  had  been  notorious  and  continued  for  a  length  of  time 
within  which  the  city  authorities,  in  the  exercise  of  reasonable  care 
and  diligence,  could  have  known  of  the  same,** 

You  are  instructed  that  the  plaintiff  alleges  in  his  petition  that 

on  or  about ,  while  walking  along  and  upon  the  sidewalk  of 

the  defendant  on street,  between and streets, 

in  the  city  of ,  and  while  exercising  ordinary  care  for  his  per- 
sonal safety,  he  fell,  and  received  injury  to  his  person,  and  suffered 
damages ;  that,  under  its  charter,  the  defendant  was  bound  to  keep 

80  Hunger  v.  City  of  Waterloo,  49  25  P.  88&,  45  Kan.  381,  23  Am.  St. 
N.  W.  1028,  83  Iowa,  559.  Rep.  731. 
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in  reasonable  repair  the  place  of  the  accident;  that  said  injury 
was  received,  and  the  damages  so  suffered  were,  on  account  of 
and  by  reason  of  the  defective,  unsafe,  and  dangerous  condition  of 
the  sidewalk  complained  of;  and  that  defendant  had  notice,  prior 
to  the  accident,  of  such  unsafe  condition  in  time  to  have  enabled 
it  to  repair  such  condition  or  give  warning  of  it  and  failed  to  make 
such  repairs  or  give  any  warning.  The  defendant,  by  his  answer,, 
puts  all  these  allegations  in  issue,  and  the  plaintiff  must  prove 
them  all  by  a  preponderance  of  the  testimony  before  he  will  be  en- 
titled to  a  verdict  at  your  hands.  If  he  does  so  prove  them,  you 
.  shall  allow  him  reasonable  and  just  compensation  for  the  damages 
so  sustained  by  him  resulting  from  the  injury  so  deceived.** 

§3922(4).    Pennsylvania 

You  are  instructed  that  if  the  plaintiff  fell  by  reason  of  loose 
planks  or  other  defects  in  the  walk  which  were  apparent,  and 
should  have  been  seen  and  repaired,  or  if  the  defects  had  been  there 
long  enough  so  that  the  borough  officers  either  actually  knew  of 
the  condition,  or  should  have  known  its  condition  by  the  exercise 
of  ordinary  care,  and  the  plaintiff  was  free  from  any  negligence  on 
her  part,  she  would  be  entitled  to  recover.^* 

§  3922(5).    Virginia 

The  court  instructs  the  jury  that  it  is  the  duty  of  the  city  to 
make  and  keep  its  sidewalks  reasonably  safe  for  public  travel,  and 
that,  if  it  fails  in  the  discharge  of  this  duty,  it  is  liable  to  persons 
sustaining  injuries  because  of  such  failure.  And  if  the  jury  believe 
from  the  evidence  that  the  sidewalk  in  question  where  the  plaintiff 
felli  and  sustained  the  injuries  complained  of  in  his  declaration, 
was  not  in  such  reasonable  repair,  and  that  defendant  city,  prior  to 
the  accident,  had  notice  of  the  defective  condition  of  such  walk 
and  opportunity  to  repair-  it,  then  they  must  find  for  the 
plaintiff  the  damages  they  believe  him  to. have  sustained,  unless 
they  shall  also  believe  from  the  evidence  that  the  plaintiff,  by  his 
own  negligence,  or  want  of  ordinary  care  and  caution,  so  far  con- 
tributed to  the  misfortune  that,  but  for  such  negligence  or  want  of 
ordinary  care  and  caution  on  his  part,  the  misfortune  would  not 
have  happened.*" 

§  3922(6).    Washington 

You  are  instructed  that,  before  the  plaintiff  can  recover  against 
the  defendant,  it  is  necessary  for  the  plaintiff  to  prove  the  follow- 
ing things:    (1)  That  he  was  injured  by  catching  his  foot  in  and 

03  City   of  Lincoln   v.   Holmes,   28  «=  Gordon  v.  City  of  Richmond    2 
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falling  upon  a  defective  sidewalk,  as  alleged  in  the  complaint ;  (2)- 
that  said  sidewalk  was  in  such  a  defective  condition  as  to  make  it 
dangerous  to  travelers  using  such  sidewalk;  (3)  that  said  defec- 
tive sidewalk  was  not  marked  by  any  light  or  beacon  so  as  to  warn 
persons  approaching  or  using  the  same  of  the  probable  danger; 
(4)  that  the  flSty  had  either  actual  or  constructive  notice  of  the 
defective  condition  of  said  sidewalk;  (5)  that  the  defective  condi- 
tion of  the  walk  as  complained  of  was  the  proximate  cause  of  the 

injuries  the  plaintiff  suffered;    (6)  that  within  days  after 

the  accident  the  plaintiff  filed  a  claim  with  the  city  of ;    (7) 

the  nature  and  extent  of  the  injuries.*® 

§  3922(7).     West  Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  defendant,  at  the  time  the  accident  oc- 
curred, was  required  by  its  charter  to  keep  the  sidewalk  therein,  at 
the  place  where  the  injury  was  sustained,  in  good  and  sufficient  re- 
pair, that  the  sidewalk  on  which  the  injury  occurred  was  at  the 
time  within  the  corporate  limits  of  t;he  defendant,  that  the  place 
of  the  accident  was  controlled  and  treated  by  defendant  as  a  public 
street,  that  the  sidewalk  at  the  plate  where  the  injury  was  sus- 
tained, was  out  of  repair  as  alleged  in  the  declaration,  and  by  rea- 
son thereof  the  plaintiff  was  injured  while  exercising  due  care,  and 
that  defendant  knew  of  such  defective  condition  of  the  walk  in 
time  to  have  repaired  it  before  the  accident,  then  the  plaintiff  is 
entitled  to  recover.®' 

The  court  instructs  the  jury  thai;  the  defendant  is  bound  to  use 
reasonable  care  and  precaution  to  keep  and  maintain  its  streets^ 
bridges,  and  sidewalks  in  good  and  sufficient  repair,  to  render  them 
reasonably  safe  for  all  persons  in  the  exercise  of  ordinary  care 
while  passing  on  or  over  the  same ;  and  if  the  jury  believe  from  the 
evidence  that  the  defendant,  the  city  of ,  failed  to  use  rea- 
sonable care  and  precaution  to  keep  the  sidewalk  mentioned  in  the 
declaration  in  such  repair,  and  that  the  injury  complained  of  re- 
sulted from  that  cause,  as  charged  in  the  declaration,  and  that  the 
plaintiff  sustained  damages  thereby  while  exercising  such  a  degree 
of  care  and  caution  as  under  the  circumstances  might  reasonably 
be  expected  of  one  of  his  age  and  intelligence,  then  he  is  entitled 
to  recover  of  the  defendant  in  this  suit.** 

The  jury  are  instructed  that  if  they  believe  from  the  evidence  in 
this  case  that  the  sidewalk  in  the  declaration  mentioned  was  a 

■  8  8  Wren  v.  City  of  Seattle,  170  P.  as  Parrish   v.   City  of  Huntington,. 

342,  100  Wash.  67,  3  A.  L.  R.  1123.  50  S.  E.  416,  57  W,  Va.  286. 

87  Parrish  v.  City  of  Huntington, 
50  S.  E.  416,  57  W.  Va.  286. 


§  3923  INSTRUCTIONS  TO  JURIES  4254 

public  sidewalk  within  the  corporate  limits  of  the  defendant,  the 

city  of ,  opened  up,  worked,  treated,  and  controlled  by  the 

defendant  as  such  sidewalk;  that  the  said  sidewalk  was  out 
of  repair,  in  a  bad  condition,  and  unsafe  for  travel,  at  the  time  of 
the  plaintiff's  alleged  injury;  that  plaintiif  had  notice  of  such  bad 
condition  of  the  walk,  if  it  was  in  bad  condition,  iil  time  to  have 
repaired  it  before  such  alleged  injury;-  and  that  by  reason  of  the 
said  sidewalk  being  so  out  of  repair  and  in  a  bad  and  unsafe  condi- 
tion the  plaintiff  was  injured,  then  the  plaintiff  is  entitled  to  a  ver- 
dict in  this  case,  unless  the  jury  are  satisfied  that  the  plaintiff  was 
guilty  of  contributory  negligence  on  his  part,  and  that  such  negli- 
gence was  the  proximate  cause,  but  not  the  remote  cause,  of  his 
injury;  and  the  jury  is  further  instructed  that  the  burden  of  proof 
of  establishing  such  contributory  negligence  is  upon  the  defendant, 
the  city  of .'"' 

§  3923.     Liability  for  pure  accidents 
§  3923(t).    Montana 

You  are  instructed  that  an  "accident"  is  an  unusual  and  unex- 
pected occurrence,  to  which  human  fault  does  not  contribute,  and 
that  if  the  injuries  sustained  by  plaintiff,  if  any,  were  purely  the 
result  of  an  accident  as  above  defined,  then  she  cannot  recover  in 
this  action.  In  other  words,  if  the  sidewalk  upon  which  plaintiff 
fell  was  at  the  time  in  a  reasonably  safe  condition  for  public  use 
and  travel,  and  the  plaintiff  was  at  that  time  exercising  reasonable 
care  and  caution  for  her  own  safety,  then  the  occurrence  must  be 
deemed  to  be  purely  an  accident  or  a  misfortune,  for  which  the 
city  is  not  liable.'"* 

§  3923(2).     Washington 

You  are  further  instructed  that  a  municipal  corporation,  such  as 

the  defendant  city  of ,  is  only  liable  for  such  defects  in  its 

streets  as  are  in  themselves  dangerous,  or  such  that  a  person  exer- 
cising reasonable  care  and  caution  for  his  own  safety  cannot  avoid 
danger  in  passing  over  them,  and  if  you  believe  in  this  case  that 
the  sidewalk  over  which  the  plaintiff  traveled  was  not  in  itself 
dangerous  to  the  safety  of  persons  using  the  same  with  reasonable 
care,  and  that  the  alleged  injury  claimed  to  have  been  suffered  by 
plaintiff  was  the  result  of  a  mere  accident  or  from  want  of  reason- 
able care  for  his  own  safety  on  the  plaintiff's  part,  then  your  verdict 
should  be  for  the  defendant.'"^ 

eo  Foley  v.  City  of  Huntington,  41  '  ri  "Wi-en  y.  City  of  Seattle    170  P 

S.  E.  113,  51  W.  Va.  396.  312,  100  Wash.  67.  3  ALE   11-3 

70  Kansler  v.  City  of  Billings,  184  ...  j.j.-c.. 
P.  630,  56  Mont.  250. 


4255  MUNICIPAL  CORPORATIONS  §3925(1) 

§  3924.     Proximate  cause  of  accident 
§  3924(1).    Texas 

The  jury  are  instructed  that,  if  the  injury  occasioned  did  not  re- 
sult from  the  slipping  into  the  ditch  alone,  but  was  produced  by  the 
accidental  lighting  upon  a  broken  bottle  or  other  piece  of  glass  or 
sharp  instrument,  and  thereby  the  injury  was  inflicted,  the  city 
would  not  be  responsible  for  such  accidental  injury,  resulting  from 
such  a  cause,  if  unknown  to  the  city,  and  such  a  cause  the  city 
should  not  be  expected  to  know  without  special  notice,  or  without 
it  had  existed  so  long  that  by  ordinary  care  it  would  have  been  dis- 
covered and  known.'* 
§  3924(2).    Washington 

I  have  instructed  you  that  the  plaintiff  must  show  that  some  one 
or  more  of  the  acts  of  negligence  complained  of  was  the  proximate 
cause  of  his  injuries.  By  "proximate  cause"  we  mean  probable 
cause,  direct  cause,  and  a  general  test  as  to  whether  negligence  is 
the  proximate  cause  of  an  accident  is  whether  or  not  it  is  such 
negligence  as  a  person  of  ordinary  intelligence,  prudence,  care,  and 
caution  should  have  foreseen  that  an  accident  was  liable  to  be 
caused  thereby.  The  proximate  cause  of  an  injury  is  that  cause 
which  in  natural  and  continuous  sequences  unbroken  by  any  effi- 
cient intervening  cause,  produces  the  injury  and  without  which  the 
injury  would  not  occur."* 

You  are  instructed  that  if,  tried  by  this  definition,  you  find  that 

the  defendant,  the  city  of ,  was  not  guilty  of  negligence  as 

alleged  in  the  complaint,  whereby  the  plaintiff  suffered  the  injury 
described  in  his  complaint,  then  your  verdict  should  be  for  the  de- 
fendant. On  the  other  hand,  if,  tried  by  the  same  definition,  you 
find  from  a  preponderance  of  the  evidence  that  the  defendant  was 
guilty  of  negligence  in  the  manner  alleged  in  plaintiff's  complaint, 
and  that  such  negligence  was  the  proximate  cause  of  the  accident 
whereby  plaintiff  sustained  the  injuries  complained  of,  then  your 
verdict  should  be  for  the  plaintiff,  unless  you  further  find  that  the 
injuries  to  the  plaintiff  were  caused  by  his  own  negligent  acts  to 
which  he  himself  contributed.'* 

2.     To  What  Streets  or  Traveled  Ways  Liability  of  City  Extends 
§  3925,     In  general 
§  3925(1).    Alabama 

You  are  instructed  that  a  city,  by  bringing  a  highway  within  its 
corporate  limits  and  leaving  it  open  for  public  travel,  becomes 

'2  City  of  Galveston  v.  Posnainsky,  '*Wren  v.  City  of  Seattle,  170  P. 

62  Tex.  118,  50  Am.  Rep.  517.  342,  100  Wash.  67,  3  A.  L.  R.  1123.  ' 

7  3  Wren  v.  City  of  Seattle,  170  P. 
342,  100  Wash.  67,  3  A.  L.  E.  1123. 
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bound  to  use  ordinary  care  to  maint?iin  it  in  a  reasonably  safe  con-' 
dition  for  such  travel.'* 
i  3925(2).     Minnesota 

You  are  instructed  that  it  is  the  duty  of  the  city  of  : to 

keep  bridges  upon  its  public  streets  and  thoroughfares,  which  ,it 
keeps  open  for  the  general  travel  of  the  public,  in  a  safe,  passable 
condition,  and  reasonably  secure  against  all  dangers  of  accident.'® 

You  are  instructed  that  public  streets,  highways,  and  bridges 
which  belonged  to  the  town  of within  the  limits  of  the  pres- 
ent city  of became  at  the  incorporation  of  the  city  the  prop- 
erty of  the  city,  and  it  became  the  duty  of  the  city  to  keep  such 
of  them  safe,  passable,  and  in  repair  as  it  permitted,  to  remain  open 
to  the  travel  of  the  general  public." 
%  3925(3).    Wisconsin 

The  court  instructs  the  jury  that,  if  the  jury  should  be  satisfied 
from  the  testimony  that,  before  and  at  the  time  of  the  accident,  the 
general  line  and  route  for  travelers  on  foot  was  over  the  place  and 
crossing  where  the  accident  happened,  and  the  crossing,  including 
the  place  where  the  accident  happened  was  in  continual  use  as  a 
thoroughfare  for  travelers  going  back  and  forth,  and  the  same  was 
there  several  weeks  or  months  before  the  accident,  then,  so  far  as 
this  case  is  concerned,  the  question  as  to  who  made  the  crossing  or 
any  part  of  it,  or  placed  it  where  it  was,  is  immaterial,  and  that 
the  plaintiff  was  under  no  obligation  to  ascertain  or  inquire  who 
built  the  crossing  or  cross-walk,  or  how  it  came  there." 

The  court  instructs  the  jury  that,  if  they  are  satisfied  from  the 
testimony  that  the  apron  or  bridge  where  the  plaintiff  fell  and 
broke  his  leg  has  been  there,  and  had  been  there  a  long  time,  say  a 
year  or  six  months,  before  the  accident  occurred,  without  any  ob- 
jection on  the  part  of  the  city,  then  the  city  is  presumed  to  have 
acquiesced  in  the  structure  and  to  have  adopted  it,  and  must  be 
held  liable  for  damages  by  reason  of  defects,  just  the  same  as  if  the 
city  authorities  had  actually  ordered  it  to  be  placed  there.*' 

§  3926,     Duty  with  respect  to  keeping  every  part  of  street  in  repair 

See,  also,  post,  §  3932(5). 

You  are  instructed  'that  a  town  is  not  necessarily  chargeable  with 
•damage  arising  from  every  defect  existing  within  the  located  lim- 
its of  a  highway.  Nor  would  it  be  liable  for  obstructions  or  de- 
fects in  portions  of  the  highway  not  a  part  of  the  traveled  path,  and 

^rn^\^  ?i7  {'4^'^^^'^Sliam,  67  ;»  Johnson  v.  Cityof  Milwaukee,  1 

So.  506,  190  Ala.  196.  N.  W.  187,  46  Wis  568 

78  Shartle  V.  City  of  Minneapolis,  so  Johnson  v.  CItv  of  Milwaukw   1 

17  Minn.  308  (Gil.  284).  N.  W.  187,  46  Wis  568    '*'"''''"''^'  ^ 

"Shartle  v.  City  of  Minneapolis,  -       ' 
17  Minn.  308  (Gil.  284). 
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not  so  connected  with  it  that  they  would  affect  the  safety  or  con- 
venience of  those  traveling  on  the  highway  and  using  the  traveled 
path;  nor  would  the  town  be  legally  liable  when  an  injury  was 
sustained  by  a  party  using  the  road  for  the  purpose  of  passing  from 
his  own  land,  although  it  was  caused  by  a  defect  within  the  lirn- 
its  of  the  highway,  if  it  was  outside  the  part  of  the  road  used  for 
public  travel.*'' 

The  jury  are  instructed  that  it  is  a  question  for  the  jury  whether 
the  footpath,  on  which  the  plaintiff  alleges  she  met  with  the  injury, 
was  so  connected  with  the  wrought  part  of  the  road,  or  with  the 
carriage  way,  and  so  used  for  travel,  as  to  make  the  town  liable 
for  its  condition.** 

The  jury  are  instructed  that  the  defect  complained  of,'  if  outside 
the  limits  of  the  location,  is  not  such  a  defect  as  requires  a  railing 
or  barrier,  either  to  protect  the  traveler  or  to  warn  him  of  the  lim- 
its of  the  highway,  and  prevent  .him  from  straying;  and  the  same 
rule  applies  if  the  alleged  defect  is  outside  that  part  of  the  highway 
worked  and  used  for  travel.** 

§  3927.     Duty  as  to  unopened  street 

You  are  instructed  that  the  opening  and  widening  of  streets  is  a 
matter  of  discretion  in  the  city  government.     If  you  find  that  the 

city  of  had  not  opened  up  street  south  of  

street  as  a  public  highway  for  travel  in  said  city,  then  defendant 
would  not  be  guilty  of  negligence  in  permitting  a  ditch  or  drain  to 
form  on  said  street  by  the  natural  flow  of  the  surface  water,  or  by 
other  natural  causes.  The  city  would  not  become  responsible  for 
the  condition  of  the  street  as  a  highway  for  travel  until  it  had 
opened  up  and  undertaken  to  put  the  same  in  condition  for  travel 
as  a  highway,  and  the  fact  that  such  street  is  named  in  the  ordi- 
nances as  a  street  of  the  city  would  not  vary  this  rule.** 

§  3928.     Streets  laid  out,  but  not  accepted  as  such,  by  city 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 

that street  (so  called)  was  laid  out  by  one ,  in  or 

about  the  year ,  upon  a  piece  of  ground  having  a  natural  sur- 
face drain  or  water  course,  which  crossed  said  so-called  street,  and 
which  received  and  carried  off  the  surface  water  from  the  adjoining 
property  in  rainy  seasons,  and  that  there  had  been  no  change  in 
the  condition  of  said  so-called  street  and  drain,  and  that  the  de- 
fendant had  not  before  or  at  the  time  of  the  happening  of  the  acci- 
dent complained  of  in  this  case,  either  actually  or  impliedly  accept- 

siWhitford     v.      Inhabitants  of  as  Marshall  v.  Ipswich,  110  Mass. 

Southbridge,  119  Mass.  564.  522. 

8  2Whitford  v.  Inhabitants  of  si  City  of  Austin  v,  Ritz,  &  S.  W. 
Southbridge,  119  Mass.  564.  884,  72  Tex.  391. 
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■  ed  or  adopted  said  so-called  street  as  one  of  the  public  streets  or 
i  highways  of  the  defendant,  that  is  to 'say,  by  formal  resolution,  or- 
der, or  ordinance,  or  by  any  acts  of  repair  or  recognition  of  said 
street  as  a  street  in  the  appropriation  of  money  for  or  expenditure 
of  money  thereon,  or  by  any  work  or  labor  thereon  of  it  or  its 
agents  or  servants,  with  its  approval  or  acquiescence,  then  the 
plaintiffs  cannot  recover  under  the  pleadings  in  this  case,  although 
the  jury  may  further  find  that  said  sti-eet,  so  called,  was  used  by 
persons  passing  on  foot  over  it  in  going  to  or  from  their  respective 
homes  or  places  of  business,  and  although  the  jury  may  further 

find  that  one  — ,  about  — — — •  years  ago,  voluntarily,  for  his 

own  convenience,  but  without  authority  from  the  defendant  or  its 
■agents,  placed  a  part  of  the  deck  of  a  canal  boat  across  said  drain, 
thereby  making  a  temporary  bridge  across  the  same,  and  which 
-was  afterwards  crossed  by  such  persons  as  had  occasion  to  use  said 
street  in  crossing  said  drain,  and  that  the  plaintiff,  while  using 
due  care  and  caution  on  her  part  in  the  act  of  crossing  said  tem- 
porary bridge,  sustained  the  injuries  complained  of  in  this  case.*® 
The  jury  are  instructed  that  it  is  necessary  for  the.  plaintiffs  to 
prove  to  the  satisfaction  of  the  jury  in  this  case,  before  they  can 

find  for  them,  that ■ —  street  was  not  only  laid  out  as  a  public 

street,  but  also  that  said  street  was  either  actually  or  impliedly 
accepted  and  adopted  by  the  defendant  before  the  alleged  in- 
juries occurred  to  — ;    and  although  they  may  find  that  the. 

order  was  presented  to  the  city  council  of  the  defendant  prior  to 
the  accident,  as  offered  in  evidence,  and  also  the  other  order  pre- 
sented to  the  said  city  council  after  the  accident  and  adopted  by 
the  defendant,   and  said  street  thereafter  repaired,   and  that  the 

property  in addition  and  lots  in  said  addition  were  assessed 

by  the  defendant  as  offered  in  evidence,  and  that  other  streets  in 
said  addition  were  repaired  both  before  and  after  said  accident, 

and  that  the  several  deeds  offered  in  evidence  from  -^ and 

■—  were  executed,  and  the  plat  of  addition  made  as 

offered  in  evidence,  and  that  said street  was  used  as  a  street, 

as  offered  in  evidence,  by  the  publicfrom  the  time  it  was  opened  as 

such   in  the  year by  the  said  — ,   such   facts   do  not 

amount  to  an  acceptance  or  adoption  of  said  street  by  the  defend- 
ant.««  '  .  • 

§  3929.     Duty  with  respect  to  sidewalks 

The  jury  are  instructed  that  it  is  the  duty  of  the  corporation  to 
keep  the  streets  of  the  city  in  repair,  and  this  iiicludes  the  side- 

8  5  Kennedy    v.     Mayor    and     City  so  Kenned v    v.     Mayor     and     Cltv 

*^°rSnw*t  ^?™''?^^''"'''  ^^.^^^-  514,  foiihoil -of  Cumberland,  65  Md  514 
9  A.  234,  57  Am.  Eep.  346.  9  A.  234,  57  Am.  Kep   346 
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walks  for  persons  oh  foot,  as  well  as  the  roadways ;  and  it  is  no' 
answer  to  a  complaint  for  injury  caused  by  a  defect  in  the  sidewalk 
that  there  was  a  sufficient  space  thereon  by  which  a  safe  passage 
might  have  been  made;  unless  the  injury  might  have  been  avoided 
by  proper  prudence  on  the  part  of  the  person  injured,  or  unless  neg- 
ligence can.be  imputed  to  him  as  contributing  to  cause  the  injury." 

§  3930.     Approach  to  public  bridge 

The  jury  are  instructed  that  it  is  admitted  that  the  place  where 

the  accident  happened-,  is  within  the  limits  of  the  city  of- , 

and  is  used  by  the  public  as  an  approach  to  the  - — ^ — 'county 

bridge,  which  is  a  public  bridge  owned  by  county;    but 

these  facts  do  not  of  themselves  make  the  city  liable  to  maintain 
and  repair  said  premises  as  a  public  street,  or  to  pay  damages  for 
injuries  which  may  happen  by  reason  of  the  insufficiency  or  want 
of  repair  of  said  approach.  It  must  appear,  further,  that  the 
approach  or  walk  thereon  in  question  is  a  public  street  or  walk 
within  the  limits  of  said  city,  which  it  is  liable  to  maintain,  which 
it  had  power  and  authority  to  adopt,  arid  had  adopted  prior  to  the 
accident,  and  which  had  become  a  public  highway  or  walk,  in 
some  way  known  to  the  law,  and,  further,  that  the  walk  was  so 
poorly  or  defectively  constructed,  or  in  such  a  condition,"  as  -to 
be  unsafe  for  persons  who  might  be  passing  over  it  in  the  night- 
time ;  and  of  the  sufficiency  6t  insufficiency  of  the  walk  you  are  the 
judges.** 

§  3931.     Crossing  not  constructed  by  city 

See,  also,  ante,  §  39^5(4). 

The  jury  are  instructed  that  even  if  they  believe,  from  the  evi- 
dence, that  the  crossing  in  question  was  laid  or  constructed  by  a 

private  person  in  a  public  street  of  the  town  of  and  was 

used  by  the  public,  yet  the  town  niust  use  reasonable  care  to  keep  it 
in  a  reasonably  ,S£^fe  condition,  and  the  law  does  not  absolve  the 
town  from  such  obligation  because  the  crossing  or  walk  may  not 
have  been  laid  or  Constructed  by  the  town  itself.** 

3.     What  Constitutes  Negligence  on  Part  of  City  and  Degree  of  Care 

Required 

§  3932.     Degree  of  care  required  in  general 
§  3932(1).    California 

I  instruct  you  that  it  is  not,  and  was  not,  at  any  time  the  duty 
of  any  of  the  defendants  in  this  action  to  see  to  it  that  any  side- 
s' City  Council  of  Montgomery  v.  «»  Town  of  Normal  v.  Briglit,  79  N. 
Wright,  72  Ala.  411,  47  Am.  Rep.  422.      E.  90,  223  111.  99. 

8s  Bishop  V.  City  of  Centralia,  49 
Wis.  669,  6  N.  W.  353. 
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walks  should  be  so  constructed  and  maintained  as  to  be  absolutely 
safe  for  the  passage  of  all  persons  under  all  conditions,  and  that  if 
the  sidewalk  at  the  point  where  plaintiff  testified  he  was  hurt  was 
in  a  reasonably  safe  condition,  you  must  find  for  defendants.** 
§  3932(2).    Colorado  ' 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  city  and 

county  of to  use  ordinary  care  and  diligence  to  keep  th^ 

sidewalk  on  which  plaintiff  fell  in  a  reasonably  safe  condition  for 
travel  by  pedestrians.*^ 

§  3932(3).    Delaware 

You  are  instructed  that  the  streets  of  a  town  or  city  are  for  the 
use  of  the  public  and  for  the  public  convenience.  It  is  the  duty 
of  those  having  control  of  them  to  exercise- due  care  and  diligence 
in  keeping  them  in  a  reasonably  safe  condition,  free  from  holes, 
pits,  excavations,  or  obstructions,  so  that  they  may  be  safe  for  the, 
traveler,  on  foot  or  otherwise,  who  may  use  them  in  a  lawful  and 
careful  manner.*^ 

You  are  instructed  that  the  town  or  city  is  not  an  insurer  against 
all  injuries  which  may  result  from  holes  or  obstructions  in  the  pub- 
lic streets.** 

§  3932(4).     Illinois 

The  jury  are  instructed  that  the  law  imposes  upon  cities  the  duty 
to  exercise  reasonable  care  to  keep  their  streets  and  sidewalks  in 
reasonably  safe  condition  for  use  by  persons  traveling  thereon. 
The  city  is  not  an  insurer  against  injuries;  received  by  reason  of  de- 
fects in  its  streets  or  sidewalks.  If  it  maintains  them  in  reasonably 
safe  condition,  it  is  not  liable ;  and  in  this  case,  if  you  believe,  from 
all  the  facts  and  circumstances  shown  by  the  evidence,  that  the 
place  where  the  plaintiff  claims  to  have  been  injured  was  in  such 
condition  for  travel  thereon  or  thereover  that  a  person,  while  in 
the  exercise  of  ordinary  care  for  his  own  safety,  would  have  passed 
safely  over,  then  the  defendant  is  not  liable  in  this'  case.** 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  place  where  the  plaintiff  met  with  the  injury  complained  of 
was  reasonably  safe  for  a  person  exercising  reasonable  care  and 
prudence  in  passing  over  it,  you  will  find  for  defendant.** 
§  3932(5).    Kansas 

You  are  instructed  that  the  city  is  liable  not  only  for  injuries 
occasioned  by  negligently  constructing  defective  sidewalks  on  its 

90  Taylor  v.  Manson,  99  P.  410,  9  »3  Stidham  v.  Delaware  City,  67  A 

Cal.  App.  382.  175,  6  Pennewill,  359. 

»i  Griffith  V.  City  and  County  of  o*  City  of  Gibson  v.  Murray  75  N 

Denver,  132  P.  57,  55  Colo.  37.  E.  319,  216  111.  589. 

02  Stidham  v.  Delaware  City,  67  A.  05  Smith  v.  City  of  Gilman.  38  111 

175,  6  Pennewill,  359.  App.  393. 
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streets,  or  by  causing  such  defects  in  them  after  they  are  con- 
structed, but  also  for  negligently  permitting  them  to  remain  in  a 
dangerous  or  unsafe  condition,  no  matter  how  such  condition  was 
caused.  Any  person  traveling  upon  a  street  has  a  right  to  use  any 
portion  of  the  street  or  sidewalk  for  that  purpose,  not  already  oth- 
erwise in  use,  and  a  person  traveling  upon  a  street  or  sidewalk  of  a 
city  has  a  right  to  assume  that  such  street  or  sidewalk  is  in  a 
safe  condition,  and  to  act  upon  that  assumption,  relying  upon  the 
belief  that  the  city  has  performed  its  duty  and  placed  and  main- 
tained such  street  or  sidewalk  in  a  safe  condition.'® 

§  3932(6).     Kentucky 

You  are  instructed  that  negligence  is  the  failure  to  exercise  such 
care  as  is  ordinarily  exercised  by ,  ordinarily  careful  and  prudent 
persons  under  the  same  or  similar  circumstances.®' 

You  are  instructed  that  ordinary  care  is  such  care  as  ordinarily 
careful  and  prudent  persons  ordinarily  exercise  under  the  same  or 
similar  circumstances,  on  the  same  or  similar  business.®* 

You  are  instructed  that,  if  you  believe  that  the  curb  and  gutter 
at  the  time  and  place  complained  of  was  in  a  reasonably  safe  con- 
dition for  the  use  of  persons  exercising  ordinary  care  and  pru- 
dence, you  should  find  for  the  defendant  city.*® 

§  3d32(7).    Missouri 

You  are  instructed  that  all  that  the  city  is  bound  to  do  is  to  ex- 
ercise the  care  for  maintaining  its  sidewalks  and  streets  in  the  rea- 
sonably safe  condition  that  an  ordinarily  prudent  person  would  ex- 
ercise, and  if  the  city  used  such  care  in  the  construction  and  main- 
tenance that  an  ordinarily  prudent  person  would  exercise,  then 
your  verdict  must  be  for  the  defendant.^ 

I  charge  you,  as  a  matter  of  law,  that  defendant  city  is  not  an 
insurer  against  accidents  to  pedestrians  passing  along  and  over 
its  sidewalks,  and  that  all  that  is  required  of  defendant  city  is  to 
have  its  sidewalks  in  a  reasonably  safe  condition  for  public  travel.* 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that street  and street  were,  on  and  prior  to 

— ,  public  streets  and  highways  of  the  defendant, ■,  and 

within  the  corporate  limits  of  said  city,  and  that  said  streets  inter- 
sect each  other  at  right  angles,  and  that  at  the  southwest  corner 
of  said  streets  there  was  a  wooden  board  sidewalk  and  wooden 
steps,  and  that  said  sidewalk,  and  steps  were  used  by  the  traveling 

8  6  Kansas  City  t.  Bradbury,  25  P.'  »»  City   of  Covington   v.   Whitney, 

889,  45  Kan.  381,  23  Am.  St.  Kep.  731.  99  S.  W.  337,  30  Ky.  Law  Rep.  659. 

»T  City   of  Covington   v.  Wliitney,  i  Berry  v.  City  of  Sedalia,  212  S. 

99  S.  W.  337,  30  Ky.  hnw  Rep.  659.  W.  34,  201  Mo.  App.  436. 

8  8  City   of  Covington   v.   Wtiitney,  2  Morgan  v.  City  of  Kirksville,  168 

99  S.  W.  337,  30  Ky.  Law  Kep.  659.  S.  W.  835,  181  Mo.  App.  348. 
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public  as  a  way,  then  the  court  instructs  you  that  it  was  the  duty 
of  the  defendant  to  keep  said  sidewalk  and  steps  at  said  point  in  a 
condition  reasonably  safe  for  the  use  of  the  public  at  night  as  well 
as  by  day,  and  the  plaintiff,  if  she  did  not  know  to  the  contrary, 
had  a  right  to  presuine  that  this  duty  had  been  performed.  And 
if  you  further  find  and  believe  from  the  evidence  that  said  sidewalk 

was,  on  ,  in  an  unsafe  and  dangerous  condition  for  travel 

thereon  by  the  public,  and  that  a  sufficient  time  had  elapsed  be- 
tween the  time  the  same  became  unsafe  and  dangerous  (in  case 
you  find  it  was  unsafe  and  dangerous)  and  the  time  of  the  injury 
(if  any)  to  the  plaintiff,  for  the  city,  by  the  exercise  of  reasonable 
diligence,  that  is,  such  care  as  an  ordinarily  prudent  person  would 
exercise,  under  the  circumstances,  to  have  discovered  and  repaired 
the  same  prior  to  the  time  of  the  injury  (if  any)  to  the ,  plaintiff , 
then  the  city  was  negligent  in  not  discovering  and  repairing  the 
same.  And  if  you  further  find  and  believe  from  the  evidence  that 
the  plaintiff  was  traveling  along  said  sidewalk,  and  in  the  exercise 
of  ordinary  care,  under  the  circumstances,  and  was,  by  reason  of 
the  unsafe  and  dangerous  condition  of  said  sidewalk  (if  you  find 
it  was  unsafe  and  dangerous),  caused  to  be  thrown  to  said  side- 
walk and  steps  and  injured,  then  you  will  find  for  the  plaintiff,  and 
assess  her  damages  (if  any)  at  such  sum  as  the  evidence  shows  is  a 
full,  fair,  and  just  compensatiori  for  the  injuries  (if  any)  sustained 
by  her,  considering  their  nature  and  character  as  shown  by  the 

evidence,   and   not  exceeding  the   sum   of  $ ,   which   is   the 

amount  claimed  by  plaintiff  in  her  petition.* 
§,  3932(8).     Montana 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this' 
case  that  the  particular  sidewalk  described  in  the  complaint  here- 
in, and  which  it  is  alleged  was  improperly  constructed,  was  at  the 
date  o,f  the  accident  in  question,  and  prior  thereto,  reasonably  safe 
for  public  use  and  travel,  then  the  plaintiff  cannot  recover  in  this 
action,  and  you  should  find  for  the  defendant.* 

You  are  instructed  as  a  matter  of  law  that  a  city  is  not  required 
to  have  its  sidewalks  so  constructed  as  to  secure  to  persons  using 
them  absolute  and  complete  immunity  from  injury,  nor  is  it  bound 
to  use  the  utmost  care  and  exertion  to  that  end.  It  is  ijot  an  in- 
surer against  injuries,  and  its  legal  duty  in  this  connection  is  fully 
discharged  if  it  constructs  and  maintains  its  sidewalks  in  such 
manner  as  to  be  reasonably  safe. for  use  by  persons  exercising  or- 
dinary care  and  caution.^  ' 

s  Kelley  v.  Kangas  City,  133  S.  W.  o  Kansier  v.  City  of  Billings,  ISi 

670,  153  Mo.  App.  484.  P.  630,  56  Mont.  250. 

*  Kansier   v.   City  of  Billings,   1S4 
P.  630,  55  Mont.  250. 
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§  3932(9).    Nebraska  ,;  ;     i 

The  court  instructs  the  jury  that  under  its  charter  and  under  the 
law,  it  is  and  was  the  duty  of  the  city  of r  to  keep  and  main- 
tain the  sidewalk  complained  of,  and  at  the  point  in  question,  in 
a  reasonably  safe  condition  for  travel  by  the  ordinary  and  usual 
modes;  and  if  the  plaintifif,  while  passing  over  in  the  usual  mode, 
using  ordinary  care  for  his  personal  safety,  received^  personal  iii- 
jury,  and  suffered  damage  on  account  of  defendant's  neglect  of  that 
duty,  you  should  find  for  the  plaintiff.® 

§  3932(10).     Oklahoma 

You  are  instructed  that  a  municipal  corporation  is  re'quife(i  to 
exercise  ordinary  care  and  diligence  to'  keep  its  sidewalks  in  a 
reasonably  safe  condition  for  public  use  in  the  ordinary  and  usua'l 
modes  of  travel,  and  if  it  fails  to  do  so  it  is  liable  for  injuries  sus- 
tained by  reason  of  such  negligence,  provided,  however,  that  the 
party  injured  was  in  the  exercise  of  ordinary  care  and  caution  at 
the  time  the  injury  occurred.'  ' 

§  3932(11).    Tennessee 

You  are  instructed  that  the  defendant  is;  not  an  insurer  against 
accidents  upon  its  streets  and  sidewalks,  but  is  bound  to  keep  therti 
in  a  reasonably  safe  condition,  but  not  absolutely  so.  Its  duty 
is  only  to  see  that  sidewalks  and  streets  are  reasonably  safe  for 
persons  traveling  on  them,  while  exercising  ordinary  care  and  cau- 
tion. It  is  only  bound  to  use  ordinary  care  and  attention  to  keep 
its  streets  and  sidewalks  in  a  reasonably  safe  conditioti  fpr  per- 
sons traveling  in  the  ordinary  modes,  by  night  as  well  as  by  dajj, 
while  exercising  reasonable  care  and  caution.* 

§  3932(12).    Texas 

The  jury  are  instructed  that  the  opening  and  repairing  of  streets 
is  a  matter  of  discretion  in  the  city  government;  but,  when  she 
undertakes  to  open  or  construct  streets  and  travel  ways,  she  must 
so  construct  them  as  to  render  their  use  reasonably  safe  to  such 
persons  as  are  naturally  expected  to  use  said  ways,  using  such 
care  as  such  persons  ordinarily  exercise.^ 

§  3932(13).    Virginia 

The  court  instructs  the  jury  that  the  defendant  is  bound  to  use 
reasonable  care  and  precaution  to  keep  and  maintain  its  streets, 
bridges,  and  sidewalks  in  good  and  sufficient  repair  to  render  them 
reasonably  safe  for  all  persons  passing  on  or  over  the  same;   and 

«  City  of  Liiicoln  v.  Holmes,  28  N.  e  Pool  v.  City  of  Jackson,  23  S.  W. 

W.  851,  20  Neb.  39.  57,  93  Tenn.  62. 

7  City  of  Stillwater  v.  Swisher,  85  »  City  of  Galveston  v.  Posnainsky, 

P.  1110,  16  Olsl.  585.  62  Tex.- 118,  50  Am.  Sep.  517. 
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if  the  jury  believe  from  the  evidence  that  the  defendant,  the  city 

of ,  failed  to  use  all  reasonable  care  and  precaution  to  keep 

its  bridges  and  sidewalks  in  such  repair,  and  that  the  injury  com- 
plained of  resulted  from  that  cause,  as  charged  in  the  declaration, 
and  that  the  plaintiff  sustained  damage  thereby  while  exercising 
such  a  degree  of  care  and  caution  as,  under  the  circumstances, 
might  reasonably  be  expected  from  one  of  her  age  and  intelligence, 
then  she  is  entitled  to  recover  of  the  defendant  in  this  suit." 

The  court  instructs  the  jury  that  the  defendant  is  bound  to  use 
reasonable  care  and  precaution  to  keep  and  maintain  its  streets  and 
sidewalks  in  good  and  sufficient  repair  to  render  them  reasonably 
safe  for  all  persons  passing  on  or  over  the  same,  and  if  the  jury 
believe  from  the  evidence  that  the  defendant  failed  to  use  all  rea- 
sonable care  and  precaution  to  keep  its  sidewalk  in  such  repair, 
and  that  the  injury  complained  of  resulted  from  that  cause,  as 
charged  in  the  declaration,  and  that  the  plaintiff  sustained  damage 
thereby,  without  negligence  on  his  part,  then  he  is  entitled  to  re- 
cover in  this  suit.'^*^ 

The  court  instructs  the  jury  that  it  is  the  duty  of  defendant  city 
to  keep  its  sidewalks  in  safe  condition,  and  free  from  defects  and 
obstructions  dangerous  to  persons  passing  along  the  same  with 
ordinary  care;  and  the  defendant  is  liable  to  a  person  who  sus- 
tains injury,  without  fault  on  his  part,  by  reason  of  its  neglect  so 
to  do.i" 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  the  sidewalk  where  the  plaintiff  was  injured  was  un- 
even, out  of  repair,  or  fit  condition  for  any  reason,  and  dangerous 
to  persons  passing  along  the  same  with  ordinary  care  and  that  the 
defendant,  or  its  officers  or  agents,  knew,  or  ought  to  have  known, 
of  its  condition,  and  that  the  plaintiff,  in  passing  along  the  said 
sidewalk,  with  such  care  as  an  ordinarily  prudent  man  would  have 
observed,  fell  thereon  by  reason  of  its  defective  condition,  and  was 
injured,  then  they  must  find  for  the  plaintiff.^* 

§  3932(14).    Washington 

You  are  instructed  that  it  is  the  duty  of  the  city  at  all  times  to 
keep  its  sidewalks  on  its  public  streets  in  a  reasonably  safe  con- 
dition for  public  use,  and  not  to  permit  anything  that  will  make 
the  use  of  the  sidewalk  in  the  ordinary  manner  unsafe.  To  this 
end  it  is  the  duty  of  the  city  to  inspect  its  sidewalks  in  a  reason- 

i«  City  of  Roanoke  v.  ShuU,  34  S.  12  Gordon  v.  City  of  Richmond  2  S 

E.  34,  97  Va.  419,  75  Am.  St.  Rep.  791.  E.  727,  83  Va   436        "''-"°'™°'  ^  *' 

11  Moore  v.  City  of  Richmond,  8  S.  la  Gordon  v.  City"  of  Richmond  2  S 

E.  387,  85  Va.  538,  E.  727,  83  Va.  436.       "^'•''™°"'''  ^  ^- 
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ably  careful  and  reasonably  frequent  manner  for  the  purpose  of. 
ascertaining  whether  or  not  they  are  safe  for  public  use.-^* 
§  3932(15).    West  Virginia 

The  court  instructs  the  jury  that  the  city  of  '■ is  not  an  in- 
surer against  accidents  upon  the  streets  and  sidewalks;  nor  is 
every  defect  or  inequality  therein,  even  though  it  may  cause  the 
injury  sued  for,  actionable;  nor  is  the  city  required  to  construct 
and  maintain  its  streets  and  sidewalks  in  such  a  perfect  manner 
and  condition  as  to  secure  pedestrians  absolute  immunity  from 
danger  while  passing  thereover;  it  is  sufficient  if  the  streets  and 
sidewalks  are  in  a  reasonably  safe  condition  for  ordinary  travel,  by 
day  and  by  night,  by  persons  exercising  ordinary  care;  and,  in 
determining  in  a  given  case  whether  or  not  a  street  or  sidewalk  is 
in  reasonable  repair,  reference,  must  be  had  to  physical  structure 
of  the  country,  its  climate,  the  condition  of  the  weather,  the  time 
of  the  year  when  the  accident  complained  of  occurred,  and  other 
things  naturally  pertinent,  and  in  considering  the  defect  alleged  in 
the  declaration,  the  jury  shall  take  into  consideration  what  might 
reasonably  be  expected  of  the  city  under  all  the  facts  and  circum- 
stances of  the  case,  and  whether  or  not  it  would  have  been  rea- 
sonably practical  for  the  city  to  keep  its  streets  free  from  all  such 
defects  as  that  alleged  in  the  declaration;  and,  if  the  jury  find  from 
the  evidence  that  the  sidewalk,  at  the  time  and  place  of  the  in- 
jury sued  for  in  this  case,  was,  under  all  the  circumstances,  in  a  rea- 
sonably safe  condition  for  travel  in  the  ordinary  modes,  with  ordi- 
nary care,  by  day  and  by  night,  then  they  shall  find  for  the  defend- 
ant.i* 

§  3933.  Liability  for  conditions  resulting  from  carrying  out  plan 
adopted  by  city 

You  are  instructed  that,  if  you  find  that  the  placing  of  the  stone 
in  question  at  or  near  to  the  end  of  the  box  drain  "by  the  defendant 
was  a  part  of  the  plan  for  improving  the  street  by  putting  in  the 
drain,  and  protecting  the  end  of  the  drain  and  the  traveling  public 
from  injury  or  accident  by  placing  the  stone  in  the  position  where 
it  was  at  the  time  of  the  accident,  the  plaintiff  cannot  recover.^* 

You  are  instructed  that,  when  a  street  has  been  improved  by  the 
construction  therein  of  a  box;  drain  or  culvert,  one  end  of  which  is 
protected  by  a  stone  placed  there  at  the  time  of  its  construction, 
and  as  a  part  thereof,  and  the  pay  roll  prepared  by  the  officers  in 
charge  of  the  work  for  the  labor  and  material  has  been  subsequent- 

1*  Wren  v.  City  of  Seattle,  170  P.  is  Davis  v.  City  of  Jackson,  28  N. 

342,  100  Wash.  67,  3  A.  L.  R.  1123.  W.  526,  61  Mich.  530. 

1 5  Boyland  v.  City  of  Parkersbnrg, 
90  S.  E.  347,  78  W.  Va.  749. 
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•  ly  audited  by  the  board  of  public  works^  allowed  by  the  common 
council  of  the  city,  and  approved  by  the  mayor,  this  corporate  ac- 
tion must  be  considered  equivalent  to  the  adoption  of  the  plan  by 
which  the  improvement  was  made.^' 

You  are  instructed  that  the  wrong  which  must  exist,  to  render 
the  city  liable,  is  neglect,  and  there  can  be  no  neglect  when  the 
work  was  completed  ;as  intended.  Negligence  cannot  be  predi- 
cated on  a  work  done  in  accordance  with  its  design  or  plan,  even 
though  it  does  not  sufficiently  protect  the  public.** 

§  3934.     Duty  to  put  street  in  condition  to  withstand  elements 

You  are  instructed  that,  if  the  city  of  left  the  street  at 

6  o'clock  in  the  evening  in  a  condition  that  was  proper  and  fit  to  be 
traveled  over  by  horses,  bicycles,  wagons,  and  such,  at  that  time, 
it  does  not  necessarily  follow  that  it  was  left  in  a  reasonably  safe 
condition.  Something  more,  in  my  opinion,  is  required  of  the 
city.  The  city  is  required  to  leave  that  street  in  such  condition 
that  it  will  remain  in  the  condition  in  which  it  was  put;  that  is, 
if  it  was  put  in  a  condition  at  6  o'clock  reasonably  safe  and  fit  for 
public  travel  at  that  time,  then  the  further  duty  falls  upon  the  city 
to  consider  what  the  elements  are,  and  to  consider  what  is  likely 
to  occur  during  the  night ;  and  they  are  required  by  law,  in  my 
opinion,  to  put  it  in  such  a  condition  that  it  will  stand  or  with- 
stand the  elements  or  conditions  that  might  reasonably  and  ordi- 
narily be  expected  at  that  season  of  the  year.  So,  gentlemen  of 
the  jury,  the  principal  fact  in  this  case  left  for  you  to  determine  is, 
did  the  city  leave  that  street  in  a  condition  in  which  it  would  be 
expected  it  would  remain  in  a  condition  that  was  reasonably  safe? 
Did  they  do  all  that  prudence  and  foresight  would  demand  of 
them?  In  other  words,  if  the  rain  and  storms  that  might  be  ex- 
pected, if  you  believe  that  they  might  be  expected  at  that  time  of 
the  year,  would  put  that  street  out  of  repair  and  render  it  danger- 
ous, then,  gentlemen  Of  the  jury,  in  my  opinion,  negligence  would 
be  chargeable  against  the- city ;  but  if  you  find  that  a  storm  of 
unusual  severity,  or  a  storm  that  might  not  be  expected  undet 
ordinary  circumstances  and  conditions  at  that  time  of  the  year, 
came  up,  then  it  is  something  human  foresight  cannot  see  or  pre- 
vent, and  that  would  be  an  extraordinary  visitation  of  the  ele- 
,ments,  and  the  city  of would  not  be,  in  such  a  case,  charge- 
able with  negligence.** 

17  Davis  V.  City  of  Jacltson,  28  N.  id  Beattie  v.  City  of  Detroit.  100  N 
W.  526,  61,  Mich.  530.                                 W.  574,  137  Mioh.  319. 

18  Davis  V.  City  of  Jackson,  28  N. 
W.  526,  61  Mich.  530. 
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§  3935.     Sufficiency  of  inspection  of  sidewalks 

^^  You  are  instructed  that,  if  you  find  from  the  evidence  that  a 
short  time  before  the  alleged  accident  to  plaintiff  the  defendant's 
street  commissioner  examined  the  crossing  in  question,  and  found 
it  in  reasonably  safe  and  sound  condition,  and  that  the  alleged  ac- 
cident occurred  before,  in  the  exercise  of  reasonable  care,  another 
inspection  should  have  been  made,  then  the  city  cannot  be  held 
liable  for  damages  in  this  case.  If,  however,  you  find  that  at  thd 
time  the  commissioner  inspected  the  crossing  (if  he  did  inspect  it) 
the  alleged  break  or  hole  then  existed  in  the  plank,  and  that,  with 
•  the  exercise  of  reasonable  care  on  his  part,  he  ought  to  have  dis- 
covered and  repaired  it,  but  failed  so  to  do,  the  city  will  be  held 
negligent  in  respect  thereto;  and  if  the  plaintiff  thereafter,  and 
without  fault  on  her  own  part,  was  injured  by  reason  of  such  de- 
fective walk,  she  will  be  entitled  to  your  verdict.'" 

§  3936.     Liability  as  dependent  upon  character  of  defects 

§  3936(1  )■     California 

I  charge  you  that-  the  duty  imposed  on  the  defendants  commis- 
sioners of  public  works  was  to  repair  only  such  sidewalks  as  were 
so  out  of  repair  as  to  endanger  persons  passing  thereon,  and  that 
defendants  are  not  liable  for  every  defective  sidewalk,  but  only  for 
such  as  are  so  out  of  repair  as  to  endanger  persons  passing  there- 
on.** 

I  instruct  you  that,  if  you  find  from  the  evidence  that  the  side- 
walk where  the  plaintiff  has  testified  that  he  was  injured  was  not 
so  out  of  repair  as  to  endanger  persons  in  ordinary  health  and  of 
ordinary  strength,  and  with  the  ordinary  control  of  their  muscles 
and  faculties  while  passing  thereon,  you  must  find  for  the  defend- 
ants.** 

§  3936(2).    Illinois 

The  jury  are  instructed  that  the  defendant,  the  city  of ,  is 

not  liable  for  latent  or  unseen  defects  in  its  sidewalks,  not  discov- 
erable by  the  exercise  of  ordinary  care;  and  if  you  believe  from 
the  evidence  that  the  sidewalk  in  question  was,  at  the  time  and 
place  of  the  alleged  accident,  in  a  reasonably  safe  condition  for 
ordinary  travel,  so  far  as  was  discoverable  by  the  defendant  by  the 
use  of  ordinary  care,  by  persons  using  such  a  degree  of  care  and 
caution  as  reasonably  prudent  persons  would  use  for  their  own 
safety  under  all  the  circumstances  >shown  by  the  evidence,' then 
you  shall  find  the  defendant  city  of not  guilty.** 

20  Padelford  v.  City  of  Eagle  22  Taylor  v.  Manson,  99  P.  410,  0 
Grove,  91  N.  W.  899,  117  Iowa,  616.  Cal.  App.  382. 

21  Taylor  v.  Manson,  99  P.  410,  9  23  Karczenska  v.  City  of  Chicago, 
Cal.  App.  382.  144  I U.  App.  516. 
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§  3937.     Care  required  ^s  dependent  on  amount  of  travel 

The  court  instructs  the  jury  that  greater  diligence  on  the  part  ^ 
of  the  defendant  is  required  in  looking  after  the  condition  of  a 
street  or  crossing  where  such  street  or  crossing  is  much  traveled 
than  where  it  is  little  used.^* 

§  3938.     Same — Sidewalks  in  suburbs 
§  3938(1).    Alabama 

The  jury  are  instructed  that  it  is  as  much' the  duty  of  the  city  to 
keep  the  sidewalks  in  the  suburbs  of  the  city  in  a  safe  condition  for 
the  use  of  passengers  as  those  in  the  heart  of  the  city ;  that,  while 
the  authorities  may  have  a  discretion  in  the  matter  of  elegance  of " 
pavements,  or  in  the  matter  of  pavements  or  no  pavemehts,  yet 
they  have  no  discretion  in  the  ma-tter  of  safety;  and  it  is  an  abso- 
lute duty  to  keep  all  the  sidewalks  in  the  city  in  a  reasonably  safe 
condition  for  the  use  of  passengers,  whether  in  the  body  of  the 
city  or  near  its  limits.^^ 

§  3938(2).     Illinois 

The  jury  are  instructed  that  it  is  the  duty  of  a  town  or  city  to 
use  reasonable  care  to  keep  all  sidewalks  and  crossings  in  its  pub- 
lic streets  in  reasonably  safe  condition,  even  if  the  crossing  or  side- 
walk is  in  the  suburbs  of  the  town  or  city,  where  less  used  than  in 
the  more  frequented  streets.^* 

§  3939.     Duty  to  blind  persons 

The  jury  are  instructed  that  the  city  is  not  required  by  law  to 
construct  jts  sidewalks  so  as  to  render  them  absolutely  safe  for 
people  >vho  may  be  'temporarily  blinded  from  any  cause,  and  who, 
while  in  such  condition,  see  fit  to  use  them  without  guide  or  as- 
sistance ;  it  is  sufficient  if  they  are  made  reasonably  safe  for  peo- 
ple traveling  over  them  under  ordinary  circumstances.^'' 

§  3940.     Right  of  city  to  claim  benefit  of  precautions  taken  by  con- 
tractor 

The  jury  are  instructed  that,  if  the  contractor  of  the  building  be- 
ing erected,  provided  and  maintained  reasonably  safe  guards  or 
signals  to  protect  persons  traveling  along  the  sidewalk,  in  front  of 
the  building,  from  injury,  this  would  relieve  the  city  from  liability 
for  failure  to  place  barriers  or  warning  lights  at  the  excavation 
mentioned  in  the  evidence,  the  same  as  though  such  guards  and 
signals  had  been  placed  and  maintained  there  by  order  of  the  city.** 

w"o?^on^  I;  ^'!^  of  Sedalia,  212  S.  21  smith  v.  City  of  Gilman,  38  111. 

W.  34,  201  Mo.  App.  436.  App.  393. 

20  City  Council  of  Montgomery  v,  28  city  of  Kansas  City  v.  Bermine- 

Wright,  72  Ala.  411,  47  Am.  Rep.  421  ham,  25  P.  569.  45  Kan   212 


20  Town  of  Normal  v.  Bright,  79  N. 
B.  90,  223  111.  99. 
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4.     Particular  Defects  or  Obstrtictions 

§  3941.  Permitting  obstructions  or  dangerous  structures  in  street 
§  3941(1).    Kentucky 

The  court  instructs  the  jury  that  the  law  made  it  the  duty  of 

the  defendant  the  city  of -,  and  of  its  agents  and  servants 

charged  by  it  with  the  care  of  its  highways,  to  exercise  ordinary 
care,  and  to  have  and  maintain  the  same  in  a  condition  reasonably 
safe  for  the  use  of  the  public;  and  if  the  jury  shall  believe  from  the 
evidence  that  the  pole,  in  the  evidence  referred  to,  by  which  plain- 
tiff was  injured  was,  at  and  prior  to  the  happening  of  plaintiff's  in- 
jury, in  such,  a  decayed,  rotten,  and  dangerous  condition  as  to  ren- 
der its  fall  by  reason  of  such  condition  probable,  and  if  the  jury- 
shall  further  believe  from  the  evidence  that  the  decayed,  rotten, 
and  dangerous  condition  of  said  pole,  if  it  was  in  such  condition, 

was  known  to  the  city  of ,  or  to  its  said  agents,  or  any  of 

them,  long  enough  prior  tor  the  happening  of  plaintiff's  injury  to 
have  enabled  the  said  defendant  or  its  agents,  by  the  exercise  of 
ordinary  care,  to  have  removed  the  said  pole  f rorn  the  highway,  and 
if  the  jury  shall  further  believe  from  the  evidence  that  the  said 
pole,  by  reason  and  because  of  its  rotten,  decayed,  and  dangerous 
condition,  fell  upon  plaintiff,  and  that  he  was  thereby  injured,  then  . 

the  law  is  for  the  plaintiff  as  against  the  city  of ;  and  the 

jury  should  so  find,  unless  the  jury  shall  find  as  set  out  in  in- 
struction No.  .^* 

§  3941  (2).    Texas 

The  jury  are  instructed  that  the  defendant  has  entire  control  of 
streets  within  the  corporate  limits,  and  has  power  to  provide  for 
and  enforce  the  manner  in  which  said  streets  are  to  be  kept,  and  is 
liable  to  travelers  on  said  streets  for  any  damage  received,  without 
the  fault  of  the,  one  injured,  from  placing  in  the  street  such  ob- 
structions as  render  the  travel  upon  said  street  hazardous  to  the 
persons  or  the  property  being  conveyed,  or  passing  said  streets.*" 

§  3942.     Same — ^Acts  of  public  contractor  and  abutting  owner 

You  are  instructed  that  it  was  the  duty  of, the  defendant  city  of 

—  to  keep  its  streets  and  highways,  including  -^ avenue, 

at  the  place  indicated  in  the  evidence,  in  a  reasonably  safe  condi- 
tion for  use  by  persons  lawfully  using  the  same,  and  to  exercise 
ordinary  care  to  cause  the  precautions  referred  to  in  the  first  in- 
struction to  be  taken  by  the  defendants and while 

2,»  American  Dist.  Telegraph  Co.  v.  so  Oity  of  Galveston  v.  Posnainsky, 

Oldham,  146  S.  W.  764,  148  Ky.  320,      62  Tex.  118,  50  Am.  Rep.  517. 
Ann.  Cas.  1913E,  376, 
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the  lime  bed  referred  to  in  the  evidence  remained  in  the  street  for 
the  construction  of  said  building  under  said  periliit;    and  if  the 

jury  shall  belike,  from  the  evidence  that street,  at  the  time 

and  place  mentioned,  was  not  reasonably  safe  for  use  by  the  public 
by  reason  of  the  lime  bed  referred  to  in  the  evidence,  and  if  the 
jury  shall  further  believe  from  the  evidence  that  the  defendant  the 
city  of —  failed  to  exercise  ordinary  care  to  cause  the  precau- 
tions referred  to  in  the  first  instruction  to  be  taken  by  

and  ,  and  that  by  reason  of  its  negligence  in  that  regard, 

if  it  was  negligent,  the  plaintiff  received  the  injuries  of  which  he 
complains,  then  the  law  is  for  the  plaintiff  as  against  the  city  of 

,  as  well  as and ,  and  the  jury  should  ao  find. 

But,  unless  you  shall  so  believe  from  the  evidence,  the  law  is  for 
the  defendant  the  city  of ,  and  the  jury  should  so  find.*^ 

§  3943.     Permitting  rotten  meter  box  in  street 

You  are  instructed  that,  if  you  believe  from  a  preponderance  of 
the  evidence  that  the  meter  box  referred  to  in  the  testimony  was 
rotten  and  out  of  repair,  and  that  it  was,  by  reason  of  such  unsafe 
condition,  an  unsafe  and  dangerous  place  in  said  street,  and  ren- 
dered it  dangerous  to  use  said  street  and  walk  immediately  ad^ 
jacent  thereto,  and  if  you  further  find  that  plaintiff,  without  fault 
on  her  part,  fell  into  said  meiter  box,  then  you  will  return  a  ver- 
dict for  her,  provided  you  further  find  that  the  defendant  city 
knew,  or  by  the  exercise  of  ordinary  care  ought  to  have  known,  of 
said  condition  of  said  box  long  enough  before  said  accident  to  have 
put  it  in  good  repair.*^ 

§  3944.     Loose  boards  in  sidewalk 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defendant 
city  to  see  that  the  sidewalk  in  question  was  constructed  of  such 
materials  and  in  such  a  manner  as  to  make  it  reasonably  safe  for 
travel,  and  to  see  that  it  was  kept  and  maintained  in  a  reasonably 
safe  condition  for  use  and  travel  thereon  in  the  ordinary  modes; 
and  if  the  jury  believe,  from  the  evidence,  that  the  defendant  negli- 
gently or  knowingly  permitted  said  sidewalk  to  be  constructed  in 
an- improper,  insecure,  and  (Jefeetive  manner,  by  using  insufficient 
stringers,  and  placing  the  boards  across  the  stringers  so  that  the 
ends  of  the  boards  lapped  over  the  stringers  at  either  side,  and 
that  the  boards  were  insecurely  nailed,  whereby  and  by  reason 
thereof  said  sidewalk  became  and  was  unsafe  and  dangerous  and 
was.  not  reasonably  safe  for  travel  thereon,  or  if  the  jury  believe, 
from  the  evidence,  that  the  sidewalk,  at  the  time  and  place  when 

siGnau  v.  Ackei-man,  170  S.  W.  ,  .  a-' City  of  South  Omaha  v  Mevers 
217,  166  Ky.  258.  92  X.  W.  743,  3  iSeb.  (Unof.)  699.      ' 
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and  where  plaintiff  claims  to  have  been  injured,  was  dut  of  repair, 
and  unsafe  for  travel  thereon  by  the  ordinary  modes,  by  reason  of 
the  stringers  being  unsound,  and  the  boards  being  loose  or  inse- 
curely nailed  to  said  stringers,  and  that  defendant's  officers,  whose 
duty  it  was  to  keep  said  sidewalk  in  repair,  knew,  or  might  by  the 
exercise  of  ordinary  care  and  diligence  have  known,  of  its  defective 
and  unsafe  condition  in  time  to  have  repaired  the  same  before  said 
alleged  injury  to  plaintiff,  and  that,  while  plaintiff  was  walking 
along  said  walk,  where  it  was  so  defective  and  out  of  repair,  by  the 

side  of  Mrs.  ,  in  the  exercise  of  ordinary  care  herself,  she 

was  violently  thrown  down  upon  the  sidewalk  and  ground,  and 
injured,  by  a  loose  or  insecurely  nailed  board  in  said  walk  flying 

up  and  out  of  its  place  when  stepped  on  by  Mrs. ,  who  was 

walking  in  company  with  plaintiff,  then  and  in  such  case  the  jury 
should  find  for  plaintiff,  although  the  jury  may  believe,  from  the 
evidence,  that  plaintiff  knew  the  condition  of  said  sidewalk,  and 
that  it  was  out  of  repair  and  unsafe.** 

§  3945.     Obstruction  of  sidewalk  and  curbing  by  lumber  pile 

Lumber  pile  on  street  viaduct,  see  post,  §  3950(3). 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  all 
the  evidence  that  at  the  time  and  place  in  the  proof  described,  a 
number  of  boards  or  timbers  were  upon  the  sidewalk,  curbing  or 
gutter,  on  the  west  side  of street  south  of street,  op- 
posite the  bowling  alley  building  of  ,  and  that  the  city  of 

knew  of  their  presence,  or  could,  by  the  use  of  ordinary 

care  and  caution  have  known  of  the  presence,  of  said  boards  or 
timbers  a  sufficient  length  of  time  before  the  accident  to.  the  plain- 
tiff for  the  city  of  to  have  removed  same,  and  failed  to 

do  so,  and  that  the  defendant  and  its  agents  in  failing  to  do  so,-  if 
they  did  so  fail,  were  guilty  of  negligence,  and,  if  they  further  find 
that  said  curbing  or  gutter,  or  either,  at  the  time  and  place  de- 
scribed in  the  proof,  was  not  in  a  reasonably  safe  condition  for 
persons  to  cross  over  and  walk  upon  and  along,  and  that  the 
plaintiff  was  using  due  care  and  caution  at  said  time  and  place,  and 
that  the  plaintiff  did  not  know  of  the  presence  of  said  lumber  pile, 
and  could  not,  by  ordinary  care,  have  known  of  same,  and  that 
while  the  plaintiff  was  attempting  to  cross  the  curbing  and  gutter 
for  the  purpose  of  taking  a  street  car,  as  in  the  proof  described, 
and  solely  by  reason  of  the  unsafe  condition  of  said  curb  and  gut- 
ter, if  any,  the  plaintiff  fell  over  said  boards  or  timbers,  causing 

aaCliiUou  V.  City  of  St.  Josepli,  44  S.  W.  766,  143  Mo.  192. 
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the  injuries  in  the  proof  described,  they  will  find  a  verdict  for  the 
plaintiff;   otherwise,  for  the  defendant.** 

§  3946.    Permitting  excessively  smooth  surface  of  walk  or  exces- 
sive slant 
S  3946(1)-     Colorado 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
said  sidewalk  had  an  excessively ,  smooth  surface,  or  an  excessive 
inclination  or  sJant,  and  that  because  of  said  conditions,  or  either 
of  them,  it  was  not  in  a  reasonably  safe  condition,  and  that  the 
plaintifif,,  while  using  ordinary  care  in  walking  on  .said  sidewalk, 
fell,  and  was  injured  as  the  result  of  said  condition  of  the  walk, 
then  your  verdict  should  be  for  the  plaintiff.*^ 

§  3946(2).    Missouri 

You  are  instructed  that,  if  you  find  and  believe  ffom  the  evidence 
that,  at  the  time  plaintiff  alleges  she  was  injured  the  bricks  in 
said  crossing  at  the  point  where  she  was  injured  were,  as  originally 
put  in,  or  by  reason  of  wear  thereafter,  so  smooth  and  slippery  that, 
taken  in  connection  with  their  slope,  said  crossing  was  unsafe  or 
dangerous  for  pedestrians,  and  if  you  find  that  such  condition  ex- 
isted when  said  crpssing  was  originally  constructed  or  had  existed 
for  such  a  length  of  time  before  plaintiff's  injury  that  the  officers 
of  the  city  in  charge  of  its  streets  could,  by  the  exercise  of  reason- 
able diligence,  have  discovered  the  condition  of  such  crossing 
so  as  to  have  a  reasonable  time  to  correct  such  condition  before 
plaintiff  fell  thereon,  if  she  did  fall,  and  if  you  further  find  and 

believe  from  the  evidence  that  on  or  about  the  day  of 

,  the  plaintiff  slipped  and  fell' upon  said  crossing  on  account 

of  such  srriooth  and  slippery  condition,  if  any,  of  said  bricks,  taken 
in  connection  .with  the  slope  thereof,  you  will  return  a  verdict  for 
plaintiff  for  any  damages  sustained  by  such  fall.^* 
§  3946(3).    Wisconsin 

The  court  instructs  the  jury  that,  if  you  find  that  the  walk  was 
in  an  extraordinary  condition  of  slipperiness  in  view  of  the  season 
of  .the  year,  and  you  find  that  it  was  not  so  constructed  as  to  be 
reasonably  safe  after  severe  storms  and  freezing  weather,  such  as 
are  liable  to  occur  at  the  season  of  the  year  when  the  accident  hap- 
pened, you  will  be  warranted  in  finding  a  defect;  but  I  shall  say 
something  more  upon  this  question  further  on.  Now,  gentlemen, 
I  come  again  to  the  question,  was  the  highway  or  sidewalk  de- 

84Caty    of    Covington   v.    Whitney  as  Griffith  v.  City   and  County  of 

(Ky.)  99  S.  W.  337,  90  Ky.  Law  Rep.      Denver,  132  P.  57,  65  Colo.  37. 
659.  3  8  Berry  v.  City  of  Sedalia,  212  S. 

"W.  34.  201  Mo.  App.  436. 
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fective?  Upon  that  question  I  say,  by  way  of  instruction  that  the 
rule  of  the  statute  or  reasonable  safety  required  that  it  shall  have 
been  reasonably  safe  for  those  walking  upon  it  with  ordinary  care 
in  an  ordinary  condition  of  the  weather,  or  during  such  ordinary 
changes  of  the  weather  as  are  liable  to  occur  at  any  season  of 
the  year,  and  at  the  season  of  the  year  when  the  accident  occurred. 
To  return  once  more  to  the  main  question,  was  -the  sidewalk  de- 
fective? It  is  purely  a  question  of  fact  for  you  to  determine/  It 
is  a  question  somewhat  simple  in  its  nature  and  character.  It  in- 
volves the  question  and  only  the  question  of  whether  the  sidewalk 
at  the  point  complained  of  was  reasonably  safe  or  otherwise,  lo- 
cated where  it  was,  and  in  view  of  the  approach  to  it  from  the  di- 
rection in  which  the  plaintiff  was  traveling,  or  whether  it  was  so 
constructed  as  in  any  ordinary  condition  of  the  weather  liable  to 
exist  at  any  season  of  the  year  that  it  might  become  dangerous  to 
those  walking  upon  it  with  proper  or  ordinary  care.*' 

§  3947.     Permitting  accumulation  of  ice  and  snow 
§  3947(1).    Illinois 

You  are  instructed  that,  if  the  sidewalk  in  question  was  con- 
structed in  a  proper  manner,  sufficiently  level  and  smooth  for. ordi- 
nary travel,  without  obstructions,  and  so  built  that  it  would  not,  by 
reason  of  any  peculiarities  of  its  construction,  cause  snow  or  ice 
to  accumulate  thereon,  and  if  there  was  no  accumulation  of  snow 
or  ice  thereon,  and  the  accident  was  attributable  solely  to  the 
slippery  condition  of  that  part  of  the  sidewalk,  occasioned  by  a 
recent  fall  of  snow,  and  that  the  sole  cause  of  the  accident  was  the 
temporary  slipperiness  of  that  part  of  the  sidewalk  caused  by  the 
recent  fall  of  snow  thereon,  and  that,  in  the  absence  of  snow  or 
ice,  that  part  of  the  sidewalk,  in  its  ordinary  condition,  was  not 
unreasonably  unsafe,  such  condition  of  the  sidewalk  would  not- 
be  a  defect  for  which  the  city  would  be  liable.** 

§  3947(2).     Iowa 

The  court  instructs  the  jury  that  cities  and  towns  are  not  in- 
surers of  the  safety  of  travelers  upon  their  streets  and  sidewalks. 
It  is  their  duty,  however,  to  keep  their  walks  in  a  reasonably  safe 
condition  for  persons  desiring  to  pass  over  them,  to  pass  in  safety, 
by  the  use  of  due  care  and  prudence  on  the  part  of  said  pedestrians 
in  passing  over  said  walks,  and  if  the  plaintiff  has  shown  by  a  pre- 
ponderance of  evidence,  as  herein  defined  to  you,  that  while  she 
was  exercising  ordinary  care  and  prudence,  and  without  any  neg- 
ligence on  her  part  contributing  to  the  injuries  complained  of,  by 

8  7  Hill  V.  City  of  Fond  du  Lac,  14  as  City  of  Chicago  v.  MtGiven,  78 

N.  W,  25,  56  Wis.  242.  111.  347. 
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reason  of  the  negligence  pf  the  defendant,  as  charged  in  her  pe- 
tition, and  as  submitted  to  you  herein  by  the  court,  she  was  in- 
jured by  reason  of  the  defendant  permitting  snow  and  ice  to  be 
and  remain  on  the  walk  referred  to  in  the  plaintiff's  petition  in 
such  a  rough,  rounded,  and  uneven  condition  as  to  render  such 
walk  dangerous  to  persons  passing  over  the  same  in  the  exercise 
of  ordinary  care  and.  prudence,  then  in  Such  a  case  the  defendant 
would  be  liable  to  the  plaintiff  for  whatever  injury  the  evidence 
has  shown  she  has  sustained  by  reason  thereof,  providing  that  you 
further  find  that  at  the  time  and  prior  to'fthe  time  of  the  said  injury 
the  defendant  had  knowledge  of  such  defect  complained  of  or  by 
the  exercise  of  ordinary  care  arid  prudence  it  should  have  known 
of  such  defect  in  time  to  have  remedied  the  same  and  thereby  pre- 
vented the  injury.** 

The  court  instructs  the  jury  that  the  fact,  if  it  be  a  fact,  that  ice 
and  snow  has  been  permitted  to  accumulate  on  the  walk  of  a  city 
from  natural  causes  and  may  have  been  permitted  by  the  city  to 
remain  thereon  for  a  considerable  length  of  time,  and  though  slip- 
pery, because  of  the  smoothness  of  the  surface,  does  not  constitute' 
such  a  defect  alone  for  which  a  city  may  be  held  responsible  for  an 
injury  resulting  to  a  pedestrian  thereon.  It  is  only  where  such 
snow  and  ice  are  allowed  to  remairi  upon  the  walk  until  by  its 
being  trampled  upon  by  pedestrians,  freezing  and  thawing,  or  from 
other  causes  the  surface  of  such  snow  and  ice  becomes  rough, 
ridged,  rounded  in  such  a  manner  that  a  person  in  the  exercise  of 
ordinary  care  could  not  pass  over  it  without  danger  of  falling,  that 
the  defects  are  such  as  to  render  the  city  liable.  There  is  no  duty 
resting  on  the  city  to  remove  snow  and  ice  from  the  sidewalk  so 
long  as  the  snow  and  ice  remain  unchanged  by  the  interference  of 
man,  or  from  other  artificial  causes  by  which  the  snow  or  ice  be- 
come ridged,  uneven,  or  is  made  to  assume  some  other  form  or 
present  some  other  danger  than  it  would  have  presented  solely 
from  natural  causes.  And  if  you  believe  from  the  evidence  pro- 
duced upon  the  trial  hereof  that,  at  the  time  plaintiff  fell  upon  the 
sidewalk  in  question,  the  sidewalk  was  covered  with  snow  and 
ice,,  and  that  the  same  was  unbroken  and  smooth  and  even  as  it  had 
fallen  upon  said  sidewalk,  then  the  plaintiff  would  not  be  entitled 
to  recover  in  this  action,  and  you  should  find  for  the  defendant.*" 

You  are  instructed  that  it  may  be  stated  as  a  general  rule  that 
the  mere  fact  that  snow  or  sleet  has  fallen  upon  the  sidewalk  from 
the  clouds,  and  thereby  rendered  the  sidewalk  slippery  arid  diffi- 
cult to  pass  over,  would  not  make  the  city  liable  therefor,  even 

S9  Finnane  V.  City  at  Perry,  145  JM.  lo  Finiiane  v   City  of  Perrv   14'>  N 

W.  494,  164  Iowa,  171.  W.  494,  1C4  Iowa,  in.  • 
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though  such  ice  and  snow  should  remain  upon  the  walk  for  an 
unreasonable  length  of  time  after  the  officers  of  the  city,  whose 
duties  require  them  to  look  after  such  matters,  had  notice  of  its 
existence,  or  after  they,  in  the  exercise  of  reasonable  care  in  per- 
forming their  duties,  ought  to  have  known  of  its  existence;  but 
this  rule  relates  only  to  the  natural  conditions  resulting. from  rain 
or  sleet  falling  and  freezing  upon  the  walk,  or  snow  accumulating 
upon  the  walk  from  natural  causes.  Where,  after  such  ice  or  snow 
has  thus  accumulated,  if  by  reason  of  persons  traveling  over  same, 
or  if,  from  other  causes,  as  from  ice  or  snow  thawing  and  flowing 
down  upon  the  walk  from  other  lands,  the  surface  of  the  snow  or 
ice  upon  the  walk  becomes  rough,  or  ridged,  or  rounded  in  form,  or 
lies  at  an  angle,  or  slanting,  to  the  plane  surface  of  the  walk,  so 
that  it  becomes  difficult  and  dangerous  for  persons  traveling  on 
foot  to  pass  over  same  when  exercising  ordinary  care,,  or  if  the 
walk  is  constructed  in  such  manner  as  not  to  permit  the  natural 
flow  of  the*  water  and  thawing  snow  from  lands  adjoining,  but 
dams  same  upon  the  walk,  and  holds  same  there  until  it  freezes, 
and  the  walk  becomes  dangerous,  by  rfeason  thereof,  to  persons 
using  ordinary  care  in  attempting  to  pass  over  same,  or,  by  reason 
of  snow  or  ice  having  accumulated  on  the  walk  from  natural 
causes,  the  flowing  water  aad  snow  from  adjoining  lands  are 
dammed  up  and  held  upon  the  walk,  and  frozen  there,  and  by  rea- 
son thereof  make  the  walk  dangerous  for  persons  using'  ordinary 
care  in  passing  over  the  same  on  foot,  then  the  city  becomes  liable 
for  injuries  caused  by  such  obstruction,  provided  the  person  in- 
jured did  not  contribute  to  his  injury  by  negligence  on  his  part, 
and  the  obstruction  has  existed  for  an  unreasonable  length  of  time 
after  the  satne  became  known  to  the  city  authorities,  or  aught  to 
have  been  known  to  them  in  the  exercise  of  reasonable  care." 

§  3947(3).    Virginia 

The  court  instructs  the  jury  that  it  is  the  duty  of  the  defendant 
city  to  keep  its  sidewalk  in  a  reasonably  safe  condition,  and  free 
from  defect  and  obstructions  dangerous  to  persons  passing  along 
the  same  with  ordinary  care;  but  said  defendant  is  not  liable  for 
accumulation  of  ice  or  snow  on  the  sidewalks  which  produce  mere 
slipperiness,  and  have  not  been  allowed  to  become  uneven  or  round- 
ed as  to  amount  to  an  obstructipn;  and  if  the  jury  believe,  from 
the  evidence,  that  the  plaintiff  was  injured  by  reason  of  slipping 
and  falling  on  ice  or  snow  which  had  not  accumulated  so  as  to 
form  an  obstruction,  they  must  find  for  the  defendant.** 

*i  Huston  V.  City  of  Council  Bluffs,  *=  City  Qt  Lynchburg  yj  Wallace,  29 

ti9  N.  W.  1130,  101  Iowa,  33,  36  h.      S.  E.  675,  05  Va.  640. 
K.  A.  211. 
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The  court  instructs  the  jury  that,  if  they  believe,  from  the  evi- 
■dence,  that  the  injury  complained  of  was  caused  from  the  defend- 
ant negligently  allowing  ice  and  snow  so  to  accumulate  on  its 
sidewalk  as  to  become  uneven  and  rounded,  thus  to  become  an  ob- 
struction, and  after  notice  of  that  condition  permitted  the  same  to 
remain,  without  using  due  care  to  remove  or  remedy  the  said  ob- 
struction, they  must  find  for  the  plaintiff,  provided  they  believe, 
from  the  evidence,  that  the  plaintiff  exercised  ordinary  care,  under 
all  the  circumstances,  to  avoid  the  consequences  of  such  negligence 
■on  the  part  of  the  defendant.** 

§  3948.     Permitting  nuisance  in  street  attractive  to  children 

You  are  instructed  that,  if  for  several  wieeks  or  more  immediate- 
ly before  the  date  of  the  injury  different  fires  had  been  burning  in 
the  dump,  and  because  of  the  existence  of  such  fires  the  dumpi  was 
a  dangerous  place  for  plaintiff  aiid  other  children  of  tender  years 
to  play  Or  venture  upon,  and  the  defendant  with  knowledge  of 
these  facts  and  with  knowledge  that  the  pliaintiff  and  other  chil- 
dren of  tender  years  had  for  a  period  Of  several  weeks  or  more  been 
in  the  habit  of  playitig  or  venturing  thereon  or  thereabout,  and 
took  lio  reasonable  precaution  to  keep  the  plaintiff  away  from  the 
dump  or  fire  in  question  or  to  prevent  injury  to  him  or  to  prevent 
him  from  falling  into  the  fire  while  engaged  in  play  or  adventure 
"thereon  or  thereabout,  then  defendant  would  be  liable  for  injuries 
by  reason  of  such  negligence  without  any  contributory  negligence 
on  the  part  of  the  plaintiff.** 

J  3949.     Obstructions  near  to  traveled  way 

You  are  instructed  that,  if  the  town  officers  knew,  or  by  the 
•exercise  of  ordinary  diligence  might  have  known,  that  the  stump 
existed  so  near  the  traveled  track  as  to  render  the  highway  danger- 
ously defective  for  the  use  of  travelers  in  the  exercise  of  ordinary 
'Care,  and  plaintiff  in  the  exercise  of  ordinary  care  drove  against  it 
and  was  injured,  the  town  is  liable.*® 

§  3950.     Duty  to  place  barriers  or  warning  signals 

Duty  of  private  person  to  place  barriers  or  liglits  around  excavation  or  ob- 
struction, see  post,  §  4929. 
Duty  of  town  or  county,  see  post,  §  4914. 

§  3950(1).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  the 
sidewalk  in  question  was,  at  the  place  where  the  accident  occurred, 
inches  high  from  the  ground  and  without  railing,  this  is  not 

*3  City  of  Lyncliburg  v.  Wallace,  29  45  Boltz  v.  Town  of  Sullivan  77  N 
S:  E.  675,  95  Va.  640.  W.  870,  101  Wis.  608. 

*4  Roman  v.  City  of  Leavenworth, 
.133  P.  551,  90  Kan.  379. 
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of  itself,  as  matter  of  law,  conclusive  evidence  of  negligence  on 
the  part  of  the  city  to  make  it  liable.  And  if  you  further  believe 
from  the  evidence  that  the  sidewalk  was  of  such  width  and  in  such 
condition  and  was  so  lighted  at  the  time  of  the  accident  that  per- 
sons in  the  exercise  of  reasonable  care  and  prudence  could  safely 
pass  over  the  same,  you  will  find  for  the  defendant.** 

§  3950(2).    Maryland 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  take 
proper  precaution,  by  proper  guards,  signals,  lights,  or  other  warn- 
ings, to  warn  persons  of  the  impassable  condition  of  the  street,  so 
as  to  prevent  injuries  to  persons  passing  along  said  street;  and  if 
the  jury  further  find  that  the  defendant,  and  those  employed  by  it 
in  repaii-ing  and  recurbing  said  street,  did  not  use  ordinary  care  in 
providing  such  precautions,  and  that  the  plaintifif,  in  consequence 
of  such  neglect  to  provide  such  precautions,  was  thrown  from  his 
hack,  while  driving  with  ordinary  care  along  said  street,  then  the 
plaintiff  is  entitled  to  recover.*' 

§  3950(3).     Missouri 

The  jury  are  instructed  that,  if  you  believe  and  find  from  the 

evidence  that  on  or  before  ,  between  the  hours  of  

and  — '■ o'clock  in  the  morning,  and  when  it  was  quite  dark  and 

foggy  (if  you  so  find),  plaintiff  was  riding  in  an  automobile,  east- 
bound  across  what   is  commonly  known  as  the  avenue 

bridge,  crossing  the  river  from  to -,  and  that 

just  after  said  automobile  had  crossed  said  bridge  and  had  passed 
onto  a  temporary  wooden  structure  forming  the  eastern  approach 

to  said  bridge,  and  commonly  known  as  the street  viaduct, 

and  when  said  automobile  was  a  few  feet  northeast  of  the  point 
where  said  temporary  wooden  structure  joins  onto  the  permanent 
structure  composing  said r  avenue  bridge,  and  on  the  right- 
hand  side  of  said '—  street  viaduct,  and  within  a  few  feet  of  the 

right-hand  railing  of  said  viaduct  (if  you  so  find),  said  automo- 
bile collided  with,  a  certain  pile  of  lumber  upon  said  viaduct  at 
said  point  (if  you  so  find),  and  that  as  a  direct  result  of  said  colli- 
sion, if  any,  plaintiff  was  injured;  and  if  you  further  find,  that 
said street  viaduct  was  built  and  maintained  by  said  defend- 
ant at  the  times  herein  mentioned  as  a  public  thoroughfare,  and 

as  an  approach  to  said  avenue  bridge  across  the  

river,  and  that  at  the  times  herein  mentioned  and  for  a  long  time 
prior  thereto  said  viaduct  was  much  used  by  all  kinds  of  foot  and 

48  Smith  V.  City  of  Oilman,  38  111.  *t  Mayor  and  City  Council  of  Bal- 
App.  393.  timore  v.  O'DonneU,  53  Md.  110,  36 

Am.  Rep.  395. 
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vehicle  traffic  at  all  hours  of  the  day  and  night,  if  yon  so  find; 
and  if  you  find  that  all  said  facts,  if  you  find  them  to  be  facts,  were 
known  to  the  defendant,  or  by  the  exercise  of  ordinary  care  upon 

its  part  could  have  been  known  to  it  long  prior  to ;   and  if 

you  further  find  that  said  defendant  carelessly  and  negligently,  if 
you  so  find,  piled  the  aforesaid  lumber.,  on  said  viaduct  at  said 
place,  and  that  said  lumber,  if  any,  constituted  a  dangerous  and 
unsafe  obstruction  on  said  structure,  if  you  so  find ;  and  if  you 
further  find  that  said  defendant  carelessly  and  negligently,  if  you 
so  find,  failed  to  place  a  light  on  said  pile  of  lumber,  if  any,  when  it 
.knew,  or  by  the  exercise  of  ordinary  care  could  have  known,  that 
in  the  absence  of  light  on  said  pile  of  lumber  members  of  the  public 
using  said  structure  would  be  liable  to  collide  with  said  pile  of 
lumber  and  be  hurt  and  injured  thereby,  if  you  so  find;  and  if  you 
further  find  that  the  collision  of  said  automobile  with  said  pile  of 
lumber,  if  you  so  find  said  automobile  did  so  collide,  and  the  injury, 
if  any,  to  plaintiff  was  directly  caused  by  the  carelessness  and  neg- 
ligence of  defendant  in  the  foregoing  respects,  if  you  find  said  de- 
fendant was  careless  and  negligent  in  said  respects,  and  that  plain- 
tiff was  at  all  times  in  the  exercise  of  ordinary  care  for  her  own 
■safety — then  under  the  law  your  verdict  must  be  for  the  plaintiff 
and  against  the  defendant,  and  you  will  assess  plaintiff's  damages 
at  such  sum  as  you  find  from  the  evidence  will  reasonably  compen- 
sate her  for  her  said  injuries,  if  any,  received  as  a  direct  result  of 
said  collision,  if  any.** 

The  court  instructs  the  jury  that  even  if  you  find  and  believe 
from  the  evidence  that  no  warning  lights  had  been  placed  upon  the 
pile  of  macadam  in  the  street,  nevertheless,  if  you  further  find  and 
believe  from  the  evidence  that  the  place  at  which  the  macadam 
was  placed  was  so  well  lighted  that  the  pile  of  macadam  could  have 
been  easily  seen  by  one  exercising  ordinary  care  while  such  dis- 
tance away  as  to  enable  him  easily  to  avoid  it,  and  that  ordinary 
prudence  did  not  require  a  warning  light  to  be  placed  thereon,  then 
your  verdict  shall  be  in  favor  of  both  defendants.** 
§  3950(4).    Utah 

You  are  instructed  that  it  was  the  duty  of  the  defendant  city  to 

keep street  at  the  place  where  plaintiff  alleges  that  she  was 

injured  in  a  reasonably  safe  condition  for  travel  by  all  kinds  of 
vehicles,  including  bicycles,  and  in  case  of  a  defective  condition  in 
or  dangerous  obstruction  on  said  street,  it  was  its  duty  to  exercise 
ot-dinary  care  and.  diligence,  as  in  these  instructions  is  more  fully 
explained,  to  apprise  the  plaintiff  and  the  public  of  such  defect  or 

48  Roy  V.  Kansas  City,  l'2-l  S.  W.  ■!"  Hunt  v.   City  of   St.   Ix)uis.  211 

132,  204  Mo.  App.  332.  S.  W.  073,  278  Mo.  213. 
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dangerous  condition  by  placing  barriers  or  signals,  or  by  some 
other  efficient  means  to  point  out  the  danger.®* 

§  3951.     Same — Duty  to  guard  against  falling  off  embankment  or 
precipice 

You  are  instructed  that  if  the  city,  in  opening  or  repairing  one  of 
its  streets  or  sidewalks  for  travel,  has  opened  a  part  of  said  street 
for  travel  and  is  at  work  on  the  remainder — if  you  so  find— then  it 
must  use  reasonable  care  to  guard  passers-by  along  said  street  or 
sidewalk  from  injury  by  conditions  existing  on  that  part  of  said 
street  or  sidewalk  not  open  for  travel,  by  placing  sufficient  bar- 
riers to  protect  persons  from  injury  in  going  over  such  street,  pro- 
vided the  city  has  manifested  its  purpose  to  open  such  way  and 
dedicate  the  same  to  the  use  of  the  public;  and,  if  it  fails  to  use 
reasonable  care  in  this  respect,  that  is,  the  care  of  a  prudent  man 
under  all  of  the  circumstances,  and  a  pedestrian  is  injured  whilst 
traveling  along  such  street,  and  such  injury  was  proximately  caus- 
ed by  the  negligence  of  the  city,  the  city  would  be  liable  for  such 
damages  as  might  ensue.®* 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  keep 
its  streets,  including  its  sidewalks,  in  proper  repair,  that  is,  in  such 
condition  as  that  children  and  others  in  passing  and  repassing  over 
them  might  at  all  times,  when  said  streets  have  been  opened  for 
travel,  do  so  with  reasonable  safety,  and  proper  repair  means  that 
all  bridges  or  culverts,  dangerous  pits,  embankments,  and  like 
perilous  places,  very  near  and  adjoining  the  streets,  shall  be  guard- 
ed against  by  proper  railings  or  barriers.*'      i 

You  are  instructed  that,  if  you  find  by  the  greater  weight  of  the 

evidence   that   the   defendant   employed  tb   construct   the 

culvert  along street,  and  that  it  caused  and  others 

to  raise  — ^^ street,  at  and  near  the  said  culvert,  above  the  level 

of  the  surrounding  ground,  to  a  height  of  feet  or  more  at 

the  culvert,  and  you  find  that  said  street  was  opened  by  the  city  for 
travel,  and  you  find  that  it  failed  to  place  guard  rails  or  barriers 
along  the  said  sidewalk,  but  left  said  street  or  sidewalk  at  said 
point  unprotected,  and  you  find  that  such  failure  on  the  part  of  the 
city  was  the  proximate  cause  of  the  injury  to  the  plaintiff,  then  the 
defendant  would  be  guilty  of  negligence,  and  under  such  findings, 
if  so  made  by  you  from  the  evidence,  you  would  answer  the  first 
issue,  "Yes."  ** 

soEmelle  v.  Salt  Lake  City,  181  P.  =2  Alexander  v.  City  of  Statesville, 

266,  54  Utah,  360.  81  S.  E.  763,  165  N.  C.  527. 

51  Alexander  v.  City  of  Statesville,  =3  Alexander  v.  City  of  Statesville, 

81  S.  E.  763,  165  N.  0.  527.  81  S.  E.  763,  165  K.  C.  527. 
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5.    Depressions  and  Holes  in  Street  or  Sidewalk 

§  3952.    Duty  of  municipality  in  general 
§  3952(1).     Kentucky 

The  jury  are  instructed  that,  if  they  believe  from  all  the  evidence 

that  on ,  and  at  the  time  of  injury  to  plaintiff  mentioned  in 

the  proof,  there  was  a  hole  in  the  sidewalk  on'  the  north  side  of 

street,  east  of street,  and  opposite  the  palings  or  gate 

extending  between  the  warehouse  standing  on  the  northeast  cor- 
ner of  and  — ' streets  and  the  warehouse  next  to  the 

east,  and  that,  because  of  the  presence  of  said  hole,  if  any,  the  said 
sidewalk  at  said  point  was  not  in  a  reasonably  safe  condition  for 
the  use  of  those  walking  over  and  upon  the  Same  in  the  exercise  of 
ordinary  care,  and  that  said  hole,  if  any,  existed  at  said  point  be- 
fore the  injury  to  plaintiff  mentioned  in  proof  for  a  time  long 
enough  to  have  enabled  the  defendant  city  to  have  repaired  said 
hole,  if  any,  and  it  failed  so  to  do,  and  if  the  defendant  city,  by  the 
exercise  of  ordinary  care,  could  have  known  of  said  hole,  if  any, 
long  enough  before  the  injury  to  the  plaintiff  to  have  enabled  the 
city  to  repair  said  sidewalk  at  said  point,  if  such  hole  was  there, 
and  did  not  do  so,  and  if  the  jury  believe  that  the  plaintiff,  at  the 
time  mentioned  in  the  proof,  in  walking  along  and  over  said  side- 
walk at  said  point,  stepped  into  said  hole,  without  slipping  upon 
any  ice  or  snow,  or  both,  and  by  so  stepping  was  thrown  to  the 
ground  and  injured,  and  that  the  presence  of  said  hole,  if  any,  was 
the  proximate  and  sole  cause  of  his  fall  and  injury,  and  that  the 
city  was,  in  permitting  said  hole,  if  any,  to  remain  in  said  sidewalk 
at  said  point,  if  the  city  did  so  permit,  guilty  of  negligence,  and 
that  the  plaintiff  at  the  time  of  his  injury,  in  walking  along  and 
upon  said  sidewalk,  was  himself  in  the  exercise  of  ordinary  care, 
then  the  jury  should  find  a  verdict  for  the  plaintiff.®* 

§  3952(2).    Missouri 

You  are  instructed  that,  if  you  believe  ahd  find  from  the  evi- 
dence that  on  —  there  was,  at  or  near  the  usual  stopping 

place  (if  any)  for  north-bound '■ —  cars  at and  , 

a  depression  in  the  street  about inches  deep,  and  that  said 

depression  (if  any)  was  so  situated  that  there  was  danger  of  per- 
sons who  might  alight  from  street  cars  stopping  at  said  place 
stepping  into  the  same  and  being  injured  thereby,  and  if  you  fur- 
ther find  that  defendants  by  the  exercise  of  ordinary  care  should 
have  known  that  said  depression  was  at  said  place  and  that  there 
was  danger  of  persons' being  injured  by  stepping  into  same,  and  if 

04  City  of  Covington  v.  Billlter,  90  S,  W.  318,  30  Ky.  Law  Rep.  650. 
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you  further  find  that  the  defendant  city  by  the  exercise  of  ordi- 
nary care  should  have  known  said  facts  and  conditions  (if.  you  so 
find  them)  in  time  by  the  exercise  of  ordinary  care  to  have  re- 
moved the  depression  before  the  time  of  plaintiff's  injury  (if  any), 
but  that  said  defendant  city  negligently  (if  you  so  find)  permitted 
said  depression  to  be  and  remain  in  the  condition  aforesaid  at  said 
place,  and  if  you  furthtr  find  that  thereafter,  on ,  the  plain- 
tiff was  a  passenger  on  a  north-bound street  car  of  the  de- 
fendant    Railways  Company,   andt  desired   to   transfer   at 

and ,  and  that  the  defendant Railways  Com- 
pany negligently  (if  you  so  find)  stopped  said  car  at  the  aforesaid 
depression  for  the  plaintiff  to  alight,  and  that  said  place  was  not 
a  reasonably  safe  place  for  plaintiff  to  alight,  and  that  as  plaintiff 
alighted  from  said  car  she  stepped  into  the  aforesaid  depression 
and  received  injuries ;  and  if  you  further  find  that  plaintiff  herself 
was  at  all  times  in  the  exercise  of  ordinary  care  for,  her  own  safety, 
then  you  are  instructed  by  the  court  that  your  verdict  must  be  in 
favor  of  the  plaintiff  and  agaitist  both  of  the  defendants.^ 

The  court  instructs  the  jury  that,  if  they  believe  and  find  from 

the  evidence  that  the  sidewalk  on  the  north  side  of street 

extending  back  from. street  to  the  alley  between  

street  and street,  in  the  city  of ,  was  on  or  about  the 

day  of ,  a  public  street  and  sidewalk,  and  was  in  an 

unsafe  and  dangerous  condition  for  travel  thereon  by  the  public, 
t)y  reason  of  a  hole  or  depression  in  said  walk  (if  the  jury  believe 
there  was  a  hole  or  depression  in  said,  walk) ,  and  that  a  sufficient 
length  of  time  had  elapsed  between  the  time  said  sidewalk  became 
unsafe  and  dangerous  (if  the  jury  believe  it  was  unsafe  and  dan- 
gerpus)  and  the  time  of  the  alleged  injury  to  plaintiff  for  the  de- 
fendant city,  by  the  exercise  of  ordinary  diligence  and  care,  to  have 
discovered  and  repaired  said  sidewalk  before  the  time  of  the  al- 
leged accident,  and  if  the  jury  further  believe  from  the  evidence 
that  the  plaintiff  on  or  about  said  date  was  traveling  along  and 
over  said  sidewalk,  and  was  exercising  reasonable  care  for  her  own 
safety,  and  that,  while  passing  along  over  said  sidewalk  at  said 
point,  she  was  thrown  or  fell  upon  said  walk  and  injured  by  rea- 
son of  the  unsafe  and  da,ngerous  condition  of  said  walk,  if  it  was 
unsafe  at  that  point,  then  the  jury  are  bound  to  find  for  the  plain- 
tiff.«« 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 

that  on  the day  of , street  was  a  public  street 

of ;  that  on  the  said  day  there  was  a  hole  in  the  sidewalk  on 

5  5Costello  V.  Kansas  City,  219  S.  so  Clancy  v.  City  of  Joplin  (App.) 

W.  386,  280  Mo.  576.  181  S.  W.  120. 
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'  the  east  side  of  said  street,  between and —  streets,  at  a 

point  about  feet  north  of  street,  which  made  said 

-sidewalk  not  in  a  reasonably  safe  condition  for  persons  traveling 

over  it;   that  said  hole  was  known  to  the  officers  of  — : having 

supervision,  of  its  sidewalks,  or  could  have  been  known  to  them  if 
they  had  used  ordinary  care  and  diligence  in  the  discharge  of  their 
duties,  in  time  to  have  repaired  the  same  before  said  day ;  that  on 
said  day  plaintiff,  while  in  the  exercise  of  ordinary  care,  as  defined 
in  other  instructions,  w^  traveling  over  said  sidewalk,  and  stepped 
into  said  hole,  and  was  thereby  thrown  down  and  injured,  then 
your  verdict  should  be  for  the  plaintiff."' 

§  3953.     Liability  as  dependent  on  extent  of  depression 

The  court  instructs  the  jury  that  it  is  the  settled  law  in  this 
state  that  a  depression  in  a  walk  which  doe's  not  exceed  two  inches 
in  depth  will  not  render  the  city  liable  for  damages  incident  to  an 
accident  caused  by  such  depression.  Thus  you  will  see  that,  un- 
less the  plaintiff  in  this  case  has  proved  by  a  preponderance  of  the 
evidence  that  the  depression  or  obstruction  in  question  exceeded 
two  inches  in  depth  or  in  height,  she  cannot  recover.  But  if  you 
shall  find  as  a  fact  from  the  evidence  in  this  case  that  one  piece  of 
the  walk  had  been  depressed  and  the  other  had  been  so  raised  as 
to  cause  a  depression  of  from  two  to  four  inches  in  depth,  or  if 
one  of  the  sections  of  the  walk  was  elevated  at  one  side  or  end  of 
the  section  and  depressed  at  the  other  to  such  an  extent  that  there 
was  a  difference  in  height  of  the  adjacent  portions  of  the  walk 
of  from  two  to  four  inches,  then  it  would  be  a  question  of  fact  for 
you  to  determine  whether  the  walk  was  in  a  reasonably  safe  and 
fit  condition  for  public  travel.''* 

§  3954.     Defect  in  crossing— Opening  between  stepping  stones 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that  said  crossing  was  not  so  reasonably  safe  for  ordinary  travel  as 
aforesaid,  at  the  time  of  the  alleged  injury,  to  wit,  on  the  night  of 

the  day  of  ,  by  reason  of  an  opening  between   the 

stones  in  said  crossing  erected  for  and  used  as  stepping-stones 
therein;  and  further  find  that  the  defendant  had  notice  of  such 
defect  in  such  crossing,  or  that  the  same  had  existed  for  a  time 
prior  to  the  time  of  said  alleged  injury,  reasonably  sufficient  to 
have  enabled  the  defendant  to  have  ascertained  the  fact,  arid  reme- 
died said  defect,  and  further  find  that  on  the  night  of  said  day 
last  aforesaid  the  said  plaintiff's  wife,  ,  while  walking  over 

"Elliott  V.  Kansas  City,  96  S.  W.  ss  Wadkins  v.  City  of  Albion    JUi 

1023,  198  Mo.  593,  6  L.  li.  A.  (N.  S.)      N.  W.  982,  201  Mich   130 
1082,  8  Ann.  Gas.  653, 
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said  crossing,  and  while  in  the  exercise  of  ordinary  care  and  at- 
tention, fell  into  said  opening,  and  was  thereby  injured,  and  that 
her  said  fall  and  injury  was  caused~by  said  alleged  defect  in  said 
crossing,  then  they  must  find  for  said  plaintiff.** 

§  3955.     Failure  to  cover  catch  or  sink  basin 
§  3955(1).     Missouri 

You  are  instructed  that,  under  the  law,  the  city  of  ,  the 

defendant  herein,  is  charged  with  the  duty  of  maintaining  its 
streets  and  alleys  in  reasonably  safe  condition,  so  that  those  hav- 
ing occasion  to  use  them  may  do  so  in  safety.    It  was  the  duty  of 

the  defendant  to  keep street  in  a  reasonably  safe  condition 

at  the  point  covered  by  the  hole  in  question,  by  providing  a  rea- 
sonably safe  and  sufficient  covering  for  said  hole,  and  by  keeping 
the  said  hole  covered.  If  the  defendant  failed  to  provide  a  covering 
for  said  hole  reasonably  safe  and  sufficient,  in  consequence  of 
which  the  covering  fell  into  the  hole,  leaving  the  same  uncovered 
and  unprotected,  then  sucb  an  act  on  the  part  of  the  city  was  neg- 
ligence, or,  if  the  defendant  suffered  the  said  hole  to  remain  with- 
out cover  after  knowing  the  same  was  open,  or  when,  by  the  exer- 
cise of  ordinary  care,  the  defendant  might  have  known  that  said 
hole  was  open,  then  such  act  of  the  defendant  was  negligence. 
And  if  you  shall  believe  from  all  the  evidence  in  this  case  that  the 
plaintiff,  while  in  the  exercise  of  ordinary  care,  fell  into  the  hole 

on street  while  attempting  to  cross  said  street,  by  reason  of 

the  negligence  of  the  defendant,  as  in  this  instruction  defined, 
and  that  by  reason  Of  such  fall  plaintiff  sustained  the  injuries  com- 
plained of,  then  your  finding  must  be  for  the  plaintiff.*" 

§  3955(2).    Oldalioma 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  city  of 

to  use  reasonable  care  to  keep  its  streets  and  sidewalks  in 

a  safe  condition  for  persons  using  the  same,  and  for  failure  to  per- 
form this  duty  the  defendant  will  be  liable  in  damages  to  the  plaid- 
tiff,  if  injured  by  falling  into  the  manhole,  catch  or  sink  basin 
which  has  been  permitted  to  remain  in  the  street  uncovered  for 
such  a  length  of  time  as,  by  the  use  of  ordinary  care,  the  defendant 
could  have  discovered  and  known  the  condition,  and  failed  to  prop- 
erly cover  the  same,  provided,  the  negligence  of  the  plaintiff,  if 
any,  did  not  contribute  to  such  injury,  if  any;  and  as. applied  to 
this  case  you  are  instructed  that  if  you  believe  by  a  preponderance 

of  evidence  that  the  city  of failed  to  use  reasonable  care  to 

cover  the  sink  or  catch  basin  mentioned  in  evidence,  after  notice  of 

5»  Davenport  v.  City  of  Hannibal,  so  Barr  v.  Kansas  City,  16  S.  W. 

18  S.  W,.  1122,  108  Mo.  4Ti.  483,  105  Mo.  550. 
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its  condition,  or  if  you  believe  froni  a  preponderance  of  the  evi- 
dence that  the  same  remained  opened  and  in  a  defective  condition 
for  such  a  period  of  time  that  the  defendant,  by  the  exercise  of  or- 
dinary care  and  diligence,  could  have  known  of  its  condition  and 
repaired  the  same  and  placed  it  in  a  reasonably  safe  condition,  and 
that  it  failed  to  do  so,  and  you  further  believe  from  a  preponder- 
ance of  the  evidence  that  said  plaintiff,  while  traveling  upon  the 
street  mentioned  in  evidence,  stepped  into  said  sink  or  catch  basin, 
and  was  at  the  time  exercising  ordinary  care  on  his  part  for  his 
own  safety,  and  was  injured  thereby,  and  that  the  negligence  of 
the  defendant  aforesaid  was  the  direct  and  proximate  cause  of 
said  injury,  then  you  are  instructed  to  find  for  the  plaintiff,  other- 
wise you  would  find  for  the  defendant.*^ 

§  3956.     Duty  to  cover  or  guard  drain  or  gutter 
§  3956(l)-     Pennsylvania 

You  are  instructed  that  a  city  is  not  bound  to  keep  its  highways 
in  the  condition  of  absolute  safety;  nor  is  it  obliged  to  cover  its 
crossings  at  all  places,  if  it  does  not  see  fit  to  do  so.  This,  like  all 
other  city  improvements,  may  be  done  or  not,  as  the  rhunicipal  au- 
thorities see  proper;  and  the  absence,  therefore,  of  a  crossing  at 
the  place  of  the  accident,  was  not  of  itself  negligence  in  the  cor- 
poration.** 

§  3956(2).    Texas 

The  jury  are  instructed  that,  if  the  drain  was  a  reasonably  prop- 
er one  in  its  manner  of  construction,  and  leaving  it  uncovered  and 
unfenced  between  the  crossings  of  the  streets  and  alleys  was  not 
reasonably  liable  to  result  in  injury  to  persons  passing  and  using 
ordinary  care,  to  be  expected  from  those  who  usually  travel  streets 
in  the  city,  the  defendant  would  not  be  liable,  and  you  should 
return  your  verdict  for  the  defendant.®' 

The  jury  are  instructed  that  it  is  a  question  for  them  to  deter- 
mine from  the  proof  whether  the  drain  on street,  covered  at 

the  crossings  of  the  streets  and  alleys,  but  left  uncovered  in  the 
intervening  spaces  and  without  any  barrier  to  prevent  travelers 
falling  in  the  same,  was  such  a  construction  as  that  the  persons- 
using  said  street  could  with  ordinary  care  avoid  receiving  injury 
therefrom.** 

The  jury  are  instructed  that,  if  you  find  the  drain  was  a  danger- 
ous obstruction  in  the  street,  and  was  not  properly  guarded,  and 

61  Oity  of  Ada  v.  Smith,  175  P.  924.  es  city  of  Galveston  v.  Posnainsky. 

82  Heiss  V.  City  of  Lancaster,  52      62  Tex.  118,  50  Am.  Kep.  517 
A.  -201,  203  Pa.  260.  6  4  city  of  Galveston  v.  Posnainsky. 

62  Tex.  118,  50  Am.  Rep.  51T. 
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that  the  plaintiff,  using  due  and  ordinary  care  in  passing,  slipped 
and  fell  into  said  drain,  and  that  the  injury  she  received  resulted 
solely  from  said,  fall,  and,  not  in  part  from  the  presence  of  some 
accidental  caiise  unknowii  to  the  defendant,  you  will  find  for  the 
plaintiff,  and  assess  the  damage  at  such  sum  as  in  your  judgment 
of  the  proof  will  compensate  her  for  the  pecuniary  loss  the  plain- 
tiff has  sustained  in  the  damage  done  to  her  person  by  said  fall 
and  injury.*^ 

§  3957.     Defective  covering  of  coal  hole 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 

the  evidence  that  on  '—,  and  for  a  long  time  prior  thereto, 

street  was  a  public  street  within  the  defendant  city,  and 

that  the  sidewalk  on  the  west  side  of  said  street,  and  di- 
rectly in  front  of  No.  — ; — — , ■_ — ;  street,  was  at  all  said  times  a 

public  sidewalk  upon  said  street,  and  that  at  all  times  a  coal  hole, 
with  the  covering  and  lid  thereon,  ,was  in  said  sidewalk,  then  it 
became  the  duty  of  said  defendant  city  to  exercise  ordinary  care 

in  keeping  said  sidewalk  in  front  of  No. ,  — street,  in  a 

reasonably  safe  condition  for  persons  lawfully  walking  thereon; 
and  if  you  further  find  from  the  evidence  that  defendant  city,  neg- 
lected said  duty  by  allowing  the  covering  and  lid  on  said  coal  hole 

to  be,  on  said ,  and  to  remain  for  a  long  time  prior  thereto,  in 

an  unsafe  and  dangerous  condition  for  travel  on  account  of  the  cov- 
ering and  lid  of  said  coal  hole  extending  above  the  level  of  said 
sidewalk,  and  if  you  further  find  and  believe  from  the  evidence 
that  defendant  city,  either  knew  of  said  condition  of  said  coal 
hole,  or  by  the  exercise  of  ordinary  care  or  caution  could  have 
known  thereof  in  time  to  have  had  reasonable  opportunity  to  have 
repaired  said  defect,  if  any,  or  had  a  reasonable  opportunity  to- 
have  caused  the  same,  if  any,  to  have  been  repaired  in  time  to  have, 
prevented  the  accident  to  plaintiff  hereinafter  referred  to,  but  fail- 
ed and  neglected  so.tc)  do;  and  if  you  further  find  and  believe  from 

the  evidence  that  on  said day  of ,  while  plaintiff  was 

walking  so.uth  of  said  sidewalk  in  front  of  No. , street, 

she  struck  her  right  foot  against  or  under  the  said  covering  of  said 
coal  hole,  and  was  thrown  to  the  sidewalk  and  injured  without  any 
negligfence  on  her  part  contributing  thereto — then  you  are  to  find 
for  the  plaintiff.®* 

8  5  City  of  Galveston  v.  Posnainsky,      709,  208  Mo.  162,  14  L.  R.  A.  (N.  S.) 
62  Tex.  118,  50  Am.  Bep.  517.  565,  123  Am.  St.  Kep.  415,  13  Ann. 

86  Smart  v.  Kansas  City,  105  S.  W.      Cas.  932. 
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6.    Notice  to  Municipality  of  Defects 

§  3958.     Necessity  of  notice  to  municipality  of  defects 
§  3958(1).     Illinois 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  the  sidewalk  in  which  the  defect  is  alleged  to  have  been,  and 
where  the  plaintiff  is  alleged  to  have  been  injured,  was  properly 
and  safely  constructed  and  laid  down,  and  that  prior  and  up  to,  or 
about,  the  time  of  the  alleged  injury,  it  appeared  to  be  in  a  proper 
and  safe  condition,  then,  if  there  be  no  evidence  that  the,  defend- 
ant had  actual  knowledge  of  such  defect,  or  that  the  defect  existed 
for  such  length  of  time  before  the  injury,  that  the  defendant,  if  ex- 
ercising proper  care  and  diligence,  would  have  known  of  it,  the 
jury  should  find  the  defendant  not  guilty.*" 

The  jury  are  instructed  that,  notwithstanding  the  jury  may  be- 
lieve, from  the  evidence,  that  the  said  sidewalk^  at  the  time  of  the 
alleged  injury,  was  defective,  yet  this  fact  alone  woiild  not  be  suffi- 
cient evidence  of  negligence  on  the  part  of  the  defendant.  In  order 
to  charge  the  defendant  with  negligence,  it  must  appear,  from  the 
evidence,  not  only  that  the  said  sidewalk  was  defective  at  the 
time  of  the  alleged  injury,  but  also,  either  that  such  defect  was 
actually  known  to  the  defendant,  through  some  of  its  officers, 
agents,  or  servants,  or  that  the  defect  existed  for  suCh  a  length 
of  time,  prior  to  the  alleged  injury,  that  the  city,  if  exercising  ordi- 
nary diligence,  would  or  should  have  known  of  the  defect.** 

i  3958(2).  "Iowa 

The  court  instructs  the  jury  that,  in  order  to  recover  in  this  ac- 
tion, it  must  be  proved,  by  weight  or  preponderance  of  the  evidence 
introduced  upon  the  trial,  that  a  traveled' path  used  commonly  by 
pedestrians  had  existed  across  the  parking  at  the  place  in  ques- 
tion substantially  as  claimed  by  plaintiff;  that  the  defendant's  offir' 
cers  actually  knew  of  same,  or  that  it  had  existed  for  such  a  length' 
of  time  that  such  officers,  in  the  exercise  of  reasonable  and,  ordinary 
care"  and  diligence,  should  have  known  of  the  existence  thereof ; 
that  a  wire  had  been  negligently  stretched  across  such  path;  that 
the  defendant,  by  its  officers,  actually  knew  of  the  erection  of 
such  wire,  or,  by  the  exercise  of  reasonable  and  ordinary  care  arid 
diligence,  should  have  known  of  its  erection  a  sufficient  length  of 
time  before  the,  injury.to  plaintiff  so  that,  in  the  exercise  of  rea- 

8  7  City  of  Chicago  v.  McCartliy,  75  os  city  of  Chicago  v.  McCarthy,  75 

III.  602.  111.  602. 
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Sbnable  care  and  diligence,  such  wire  might  have  been  removed  or 
safeguarded  before  plaintiff  was  injured.** 

S  3958(3).     Kansas 

The  jury,  are.  instructed  that,  before  the  plaintiff  can  recover  a 
judgfnent  ifi  this  action,  it  must  appear  by  a  preponderance  of  the 

evidence   (1)   that  plaintiff's  intestate,  ,  was  killed  as  the 

result' of  a  defect  or  excavation  in  the  sidewalk  on street  in 

the  defendant  city,  and  that  such  excavation  was  left  in  an  unsafe 
coridition ;  and  (2)  that  said  city  or  its  officers  were  negligent  in 
permitting  said  sidewalk  to  remain  in  said  unsafe  condition  at  the 

time  said  is  alleged  to  have  been  killed.     To  charge  the 

defendant  with  negligence,  it  must  appear  that  the  proper  officers 
of  the  city  had  notice  of  the  unsafe  condition  of  the  sidewalk,  in 

time  to  have  prevented  the  killing  of by  falling  into  said 

excavation,  or  that  by  the  exercise  of  reasonable  and  ordinary  care 
and  diligence,  they  could  have  knOwn  of  the  unsafe  condition  of 
said  sidewalk,  in  time  tO  have  prevented  such  killing.  By  reason- 
able and  ordinary  care  and  diligence,  is  meant  that  degree  of  care 
and  prudence  which  an  ordinarily  careful  and  prudent  man  would 
reasonably  be  expected  to  use,  under  similar  circumstances.'" 

§  3958(4).    Missouri 

You  are  instructed  that  you  must  find  for  the  defendant  unless 
you  believe  from  the  evidence  that  the  defendant  had  actual  knowl- 
edge of  the  displacement  of  the  covering  of  the  drop,  and  the  con- 
dition of  said  drop,  and  a  reasonable  time  thereafter  to  repair  the 
the  same,  or  put  guards  thereabout  for  protection,  before  the  al- 
leged injury  to  the  plaintiff;  or  that  the  displacement  of  said 
cover  must  have  been  of  such  an  obvious  and  notorious  character, 
and  must  have  existed  for  such  length  of  time,  that  the  defendant 
would,  by  the  exercise  of  ordinary  care  and  diligene;e,  have  known 
the  Same.'^ 

§  3958(5).     Nelirasi(a 

You  are  instructed  that  negligence  is  the  gist  of  this  action,  aiid 
the  burden  of  proving  the  negligence  on  the  part  of  the  defendant 
city,  as  alleged  in  plaintiff's  petition,  is  upon  the  plaintiff,  and  be- 
fore he  would  be  entitled  to  recover  in  this  action  he  must  prove 
the  negligence  so  alleged  in  his  petition  on  the  part  of  said  defend- 
ant by  a  fair  preponderance  of  the  evidence,  and  in  this  case,  if  you 
find  from  the  evidence  that  the  said  scuttle  hole  in  controversy 
was  constructed  in  such  manner  as  was  considered,  in  the  exercise 

6  9  Youngblbod  v.  Mason  City,  146  'iBarr  v.  Kansas  City,  16  S.  W. 
N.  W.  20,  165  Iowa,  488.                           483,  105  Mo.  550. 

7  0  City  of  Kansas  City  v.  Berming- 
ham,  25  P.  569,  45  Kan.  212. 
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•of  ordinary  reason  and  prudence,  ordinarily  safe  to  persons  passing 
along  and  over  the  same  using  ordinary  care  and  diligence,  or 
that  said  scuttle  hole  became  out  of  repair  and  unsafe  and  defective 
and  that  said  defendant  city  through  its  authorities  had  no  knowl- 
edge of  the  same,  and  that  such  defective  condition  had  not  ex- 
isted a  sufficient  length  of  time  or  that  said  defective  condition 
existed  in  such  manner  that  by  the  exercise  of  ordinary  care  and 
diligence  the  said  defendant  city  could  not  have  known  it,  then  and 
in  that  event  said  defendant  city  would  not  be  liable,  and  your  ver- 
dict should  be  accordingly.'* 

You  are  instructed  that  the  defendant  city  is  liable  only  for  such 
unsafe  condition  of  its  streets  as  it  had  actual  notice  of,  or  ought 
to  have  known  of  by  exercising  what  would  be,  under  all. the  cir- 
cumstances, ordinary  and  reasonable  caution  and  diligence.  If, 
therefore,  the  preponderance  of  the  evidence  fails  to  show  that  the  , 
defendant  knew  or  ought  to  have  known  of  the  unsafe  condition  of 
said  box,  if  you  find  it  was  unsafe,  then  your  verdict  should  be 
for  the  defendant.'* 

§  3958(6).    Oklahoma 

Yoii  are  instructed  that  before  the  plaintiff  can  recover  it  must 
appear  from  the  testimony,  by  a  fair  preponderance  thereof,  that 

the  city  of ,  through  its  mayor  or  city  engineer,  or  both,  at 

least hours  prior  to  the  time  when  the  injury' complained  of 

or  alleged  to  have  been  received  by  the  plaintiff  was  received,  knew 
or  by  the  exercise  of  reasonable  diligence  could  have  known  of  the 
unsafe  condition  of  the  street  at  the  point  where  the  plaintiff  is 
alleged  to  have  been  injured,  if  you  find  from  the  evidence  that  it 
was  unsafe.'* 

§  3958(7).    Texai. 

You  are  instructed  that  if  you  find  that  plaintiff's  wife  was  in- 
jured by  reason  of  the  fact,  if  you  find  such  to  be  a  fact,  that  a 
plank  over  a  hole  in  defendant's  sidewalk  was  loose  or  warped, 
aiid  would  not  have  occurred  but  for  the  fact  that  such  plank  was 
loose  or  warped,  then,  before  plaintiff  could  recover  damages 
against  defendant,  you  must  find  from  the  evidence  before  you 
that  defendant's  officers,  agents,  or  servants,  or  some  of  them,  had 
actual  notice  that  the  same  was  so  loose  or  warped,  or  that  the 
same  had  been  in  such  condition  for  such  length  of  time  before  the 
said  accident,  that  by  the  use  of  reasonable  diligence  and  care  they 
could  have  known  of  such  fact  before  the  said  accident.  By  "rea- 
l's City  of  Omaha  v.  Kochem,  105  74  0ity  of  Tulsa  v.  Wells,  191  P 
N.  W,  182,  74  Neb.  718.                              186,  79  Okl.  39. 

7  3  City  of  South  Omaha  v.  Meyers, 
«2  N.  W,  743,  3  Neb.  (Dnof.)  699. 
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sonable  diligence  and  care,"  as  used  in  this  charge,  is  meant  such 
diligence  and  care  as  a  person  of  ordinary  prudence  would  have 
"used  in  such  a  matter  under  similar  circumstances.'* 

§  3959.     Same — Obstruction  of  street  by  third  person 

You  are  instructed  that  if,  at  the  time  of  the  injuries  com- 
plained of,  the  defendant  had  a  contract  with  any  person  to  fur- 
nish it  with  lumber  by  the  year  or  otherwise,  and  to  deliver  the 
same  to  the  city,,  and  such  person  did  in  fact,  under  such  contract, 
deliver  said  lumber,  and  pile  the  same  in  the  street,  then  the  act  of 
such  person  or  persons  in  delivering  and  piling  the  same  was  not 
the  act  of  the  city,  and  the  city  would  not  be  liable  for  any  negli- 
gence of  such  person  in  placing  the  same  in  the  street,  unless  it 
had  notice  thereof,  either  express  or  implied.'* 

You  are  instructed  that,  if  the  lumber  mentioned  in  the  com- 
plaint was  not  placed  in  the  street  by  the  city,  but  was  placed  there 
by  some  one  else,  to  be  used  in  the  construction  or  repair  of  a 
building,  or  for  any. other  purpose,  then  the  city  is  not  liable  for 
any  accident  resulting  therefrom,  unless  it  had  notice,  either  ex- 
press or  implied,  that  the  same  was.  in  the  street,  and  that  the  same 
was  in  an  unsafe  and  dangerous  condition." 

§  3960.     Same — Liability  for  latent  defects 

You  are  instructed  that,  to  render  a  village  liable  for  defects  in  a 
sidewalk  the  defect  must  be  of  such  character  that  the  village  au- 
thorities, by  using  ordinary  care  and  diligence,  could  discover  it.  If 
3'ou  should  find  from  the  evidence  in  the  case  that  the  defect  was 
of  such  a  nature  that  the  officials  of  the  village  could  not  have  dis- 
covered it  by  using  ordinary  care  and  diligence,  the  defendant  is 
not  liable  in  damages,  and  your  verdict  should  be  for  the  defend- 
ant village.'* 

s 

§  3961.     Necessity  of  actual  notice  to  city 

You  are  instructed  that  actual  notice  would,  of  course,  be  suffi- 
cient, but  it  is  not  necessary  in  all  cases.  It  may  be  inferred  from 
the  notoriety  of  the  defect  or  damage,  from  its  continuation  for 
such  length  of  time  as  to  lead  to  the  presumption  that  the  proper 
officers  did,  in  fact,  know,  or  with  proper  diligence  and  care,  might 
have  known  the  same.'* 

7  5  City  of  Dallas  v.  Jones,  53  S.  W.  47  N.  E.  634,  151  Ind.  42,  41  h.  R.  A. 

377,  93  Tex.  38.  728,  68  Am.  St.  Eep.  218. 

'8  City  of  EvansvlUe  v.   Senhenn,  .       fs  Shaw  v.  President,  etc.,  of  the 

47  N.  E.  634,  151  Ind.  42,  41  L.  E.  A.  •Village  of  Sun  Prairie,  42  N.  W.  271, 

728,  68  Am.  St.  llep.  218.  74  Wis.  105. 

7  7  City  of  Bvansville  v.  Senhenn,  '»  Rosenberg  v.  City  of  Des  Moines, 


41  Iowa,  415. 
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You  are  instructed  that,  if  the  sidewalk  was  properly  constructed 
and  alfterward  became  out  of  repair,  then  defendant  would  not  be 
liable,  unless  you  find  it  had  notice  of  such  defect.  But  actual  no- 
tice need  not  be  proved  in  all  cases.  It  may  be  inferred  from  the 
notoriety  of  the  defect  or  danger,  from  its  .continuance  for  such  a 
length  of  time  as  to  lead  to  the  presumption  that  the  proper  officers 
did  in  fact  know,  or  with  proper  diligence  might  have  known,  the 

same.*" 

• 

§  3962.  Necessity  of  notice  as  to  defects  in  original  construction 
§  3962(1).    Iowa 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
the  plaintiff  was  injured  by  the  defective  sidewalk  in  the  street  of 
the  defendant,  without  negligence  on  his  part,  it  is  not  necessary,  in 
order  to  entitle  the  plaintiff  to  recover,  that  he  should  prove  actual 
notice  of  the  defect  to  the  city,  if  the  same  was  the  result  of"  the 
construction  by  the  defendant,  or  if  the  defect  was  notorious  and 
had  remained  so  for  a  sufficient  length  of  time  to  enable  defendant, 
by  reasonable  diligence,  to  know  of  its  existence  and  repair  the 
same.*'- 

§  3962(2).     Tennessee 

You  are  instructed  that,  if  the  proof  shguld  show  that  the 
sidewalk  where  the  plaintiff  was  hurt  was  originally  put  down  in 
a  defective  condition,  and  so  remained  in  that  condition  from  the 
time  it  was  first  put  down  until  the  plaintiff  was  injured,  then  no 
notice,  either  actual  or  constructive,  was  necessary  to  defendant, 
for,  if  thus  defectively  constructed,  the  defendant  would  be  charg- 
ed with  notice  from  the  time  of  its  original  defective  construction.*^ 

§  3963.    What  constitutes  actual  notice 
§  3963(1).    Pennsylvania, 

You  are  instructed  that  any  defect  which  existed  in  the  walk  at 

the  time  when  examined  it,  and  which  was  apparent  to  a 

person  examining  it  with  ordinary  care,  of  course  the  borough  had 
actual  notice  of.  Notice  to  him  would  be  notice  to  the  borough, 
under  those  circumstances.  This  would  be  an  important  question 
for  you  to  determine :  What  was  the  condition  of  the  w.alk  at  that 
time?  He  testifies  that  there  were  no  such  defects  as  are  described 
by  the  plaintiff's  witnesses  at  that  time ;  substantially,  that  there 
were  no  broken  planks  and  no  loose  planks  that  he  discovered.** 

There  is  evidence,  too,  that  the  burgess, ,  was  accustomed 

80  Eice  V.  City  of  Des  Moines,  40  8  2  Pool  v.  City  of  Jackson  23  S 
Iowa,  638.                                                      W.  57,  93  Tenn.  62. 

81  Kice  V.  City  of  Des  Moines,  40  ss  Fee  v.  Borough  of  Columbus  31 
Iowa.  638.                                                   A.  1076,  168  Pa.  382. 
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to  walk  over  the  walk  about  every  day.  That  you  may  consider  in 
respect  to  the  question  of  actual  notice  of  the  defects. in  the  walk. 
He  testifies  that  he  did  not  discover  any  such  defects  as  described 
by  the  plaintiff,  and  he  things  he  would  have  discovered  them  if 
there  had  been  any  there.  All  this  is  for  you.  You  must  deter- 
mine from  this  conflicting  testimony  what  the  true  facts  are.  What 
was  the  actual  condition  of  this  sidewalk  at  the  time  when  the  acci- 
dent occurred,  and  how  long  had  it  existed  prior  to  that  time? 
If  it  was  actually  known,  as  I  have  said  to  you,  by  the  officers,  that 
the  sidewalk  was  dangerous,  and  .for  an  unreasonable,  time  they 
neglected  to  repair  it,  or  if  it  had  been  dangerous  so  long  that, 
considering  its  situation,  the  amount  of  travel  over  the  walk,  the 
public  place  the  walk  occupied,  and  all  the  circumstances  in  the 
case,  the  officers,  by  exercising  reasonable  and  ordinary  care 
should  have  known  of  it,  and  failed  to  repair  it,  then  they  were 
negligent.** 

$  3963(2).     Tennessee 

You  are  instructed  that  by  "actual  notice"  is  meant  that  if 
there  was  a  defect  in  the  sidewalk,  a;nd  some  member  of  the  board 
of  mayor  and  aldermen,  or  some  agent  or  employe  of  the  defend- 
ant,  whose  duty  it  was  to  keep,  or  see  the  streets  were  kept,  in 
repair,  saw  it,  or  that  some  one  notified  or  informed  them,  or  some 
of  them,  of  its  existence.** 

§  3964.     Notice  to  what  employees  or  officers  binding  on  munici- 
pality 
§  3964(1).    Iowa 

You  are  instructed  that  the  defendant  is  a  municipal  corporation, 
and,  as  such,  obtains  notice  and  knowledge  through  its  officers  and 
representatives,  and  you  are  instructed  that  by  negligence  of  said 
defendant,  as  used  in  these  instructions,  is  meant  the  negligence 
of  such  officers  or  representatives  of  the  defendant  as  were  charged 
with  the  duty  of  constructing  and  maintaining  the  sidewalk  at  the 
time  and  place  of  the  accident,  or  inspecting  the  same'  and  keeping 
it  in  proper  condition ;  that  notice  on  the  part  of  the  defendant  of 
improper  construction  or  defective  condition  as  alleged  by  the 
plaintiff  means  notice  to  the  officers  or  representatives  of  the  de- 
fendant charged  with  the  duty  of  constructing  and  maintaining 
said  sidewalk  or  inspecting  the  same  and  keeping  it  in  proper  con- 
dition; and  that  knowledge  on  the  part  of  the  defendant  of  said 
sidewalk  or  manhole  being  out  of  repair,  as  alleged  by  the  plain- 
tiff, means  knowledge  of  the  officers  or  representatives  of  the  de- 

8*  Fee  V.  Borough  of  Columbus,  31  ss  Pool  v.  City  of  Jackson,  23   S 

A.  1076,  168  Pa.  382.  W.  57,  93  Tenn.  62. 
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fendant  charged  with  the  duty  of  maintaining  or  inspecting  the 
same  and  keeping  it  in  proper  condition.** 

§  3964(2).    Washington 

You  are  instructed  that  the  city  is  not  charged  with  notice  of 
a  defect  merely  by  reason  of  the  fact  that  some  subordinate  em- 
ploye of  .one  of  the  city  departments,  having  no  supervision  of 
the  streets,  may  have  known  of  it.*' 

§  3965.     Constructive  notice  of  defects   as  equivalent  to   actual 

notice 

Constructive  notice  of  defects  in  bridge,  see  ante,  §  1224. 

Liability  of  private  persons  on  account  of  defects  in  streets,  see  post,  §  4932. 

§  3965(1).    Iowa 

You  are  instructed  that  actual  notice  need  not  be  shown  in  all 
cases.  It  may  be  inferred,  from  the  notoriety  of  the  defect,  or  front 
its  being  so  visible  and  apparent,  and  having  continued  for  such 
length  of  time,  as  that,  in  the  exercise  of  reasonable  observation 
and  care,  the  proper  ofificers  of  the  city  ought  to  have  known  of 
and  remedied  or  removed  the  defect  or  obstruction.  The  evidence 
in  this  case  fails  to  show  actual  notice  of  the  defect  or  obstruction 
complained  of,  if  same  existed,  to  the  defendant  or  its  officers ;  but 
if  the  evidence  shows  that  such  defect  or  obstruction  had  existed 
for  such  length  of  time,  and  was  so  visible  and  apparent;  as  that  the 
officers  and  servants  of  the  defendant  ought,  in  the  exercise  of  or- 
dinary care  and  observation,  to  have  known  of  and  remedied  or 
removed  same  before  the  time  of  the  accident  in  question,  this 
would  be  sufficient  to  show  that  the  defendant  was  negligent  in  per- 
mitting such  defects  or  obstructions  to  remain  at  the  time  of  the 
accident;  but  unless  the  evidence  does  show  that  said  defects  or 
obstructions  were  caused  by  the  negligence  of  the  defendant  in  con- 
structing the  culvert  at  the  place  in  question,  as  before  explained, 
or  that  same  were  of  such  notoriety,  or  had  existed  for  such  length 
of  time,  and  were  visible  and  apparent  before  the  accident,  as  that 
the  officers  and  servants  of  the  defendant,  in  the  exercise  of  or- 
dinary care  and  observation,  ought  to  have  known  of  and  remedied 
or  removed  said  defects  or  obstructions,  the  defendant  cannot  be 
charged  with  negligence  on  account  thereof,  and  the  plaintiff  can- 
not recover  in  this  case.  In  this  connection  you  are  charged  that 
notice,  in  order  to  bind  the  city,  must  be  to  some  representative 
charged  with  some  duty  with  reference  to  maintaining  the  streets 
in  proper  condition  for  travel.** 

88  Eoney  V.  City  of  Des  Moines,  130  ssHazzard    y.     City    of    Council 

N.  W.  396,  150  iQwa.,  447.  Bluffs,  53  N.  W.  1083.  87  Iowa,  51 

87  Owen  V.  City  of  Seattle,  116  P.  "                               ' 
261,  64  Wash.  10. 
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§  3965(2).    Kansas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
sign  in  question  was  in  a  dangerous  and  unsafe  condition  at  the 
time  of  and  previous  to  the  injury  complained  of,  and  had  been  in 
such  condition  for  several  months  prior  thereto,  and  that  such 
dangerous  condition  was  such  as  would  be  apparent  upon  an  or- 
dinary examination  and  inspection  thereof,  then  it  was  the  duty  of 
the  city  to  have  known  of  such  condition,  and  it  is  chargeable  with 
negligence  in  permitting  it  to  remain  where  it  was  in  such  unsafe 
condition,  the  same  as  if  the  city  or  its  officers  had  actual  knowl- 
edge of  such  condition.** 

§  3965(3).    Nebraska 

The  court  instructs  the  jury  that  actual  knowledge  in  all  cases 
need  not  be  proved,  but  may  be  inferred.  If  the  defective  and 
unsafe  condition  of  the  sidewalk  is  open  and  notorious,  and  con- 
tinued for  a  length  of  time  in  which  and  within  which  the  city  au- 
thorities, in  the  exercise  of  reasonable  diligence  and  care,  in  their 
reasonable  supervision  over  the  streets,  would  acquire  notice  of 
such  unsafe  condition,  the  city  would  be  liable  just  as  in  cases  of 
actual  notice.*" 

!  3965(4).    Virginia 

The  court  instructs  the  jury  that  the  defendant  city  has  notice  of 
a  defect  by  actual  notice  to  officers  having  supervision  over  its 
streets,  and  is  conclusively  presumed  to  have  notice  of  the  defect 
when  the  same  has  remained  such  a  length  of  time  that,  by  the 
exercise  of  ordinary  diligence,  it  could  have  discovered  said  de- 
fect. 91 

§  3966.    What  constitutes  constructive  notice  of  defects 
§  3966(1).    Illinois 

The  court  instructs  you  that  it  is  the  duty  of  a  city  in  this  state 
to  use  reasonable  care  to  keep  its  walks  and  streets  in  a  reasonably 
safe  condition  for  public  travel  by  those  who  are  in  the  exercise  of 
ordinary  care  for  their  own  safety ;  that  where  a  walk  or  a  public 
street  remains  in  an  unsafe  condition  for  a  considerable  time,  and 
such  a  length  of  time  that  the  city  authorities,  in  the  exercise  of 
ordinary  care  and  diligence,  should  have  discovered  such  condition 
and  remedied  it,  then  notice  to  the  city  of  such  defective  or  un- 
safe condition  of  such  walk  or  street  is  presumed.®* 

8»  Gray  v.  City  of  Emporia,  23  P.  bi  City   of  Lynchburg  v.  Wallace, 

944,  43  Kan.  704.  29  S.  E.  675,  95  Va.  640. 

»o  City  of  Lincoln  v.  Holmes,  28  N.  92  Graham  v.  City  of  Hockford,  87 

W.  851,  20  Neb.  39.  N.  E.  361,  238  111.  214. 
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§  3966(2).     Kansas 

You  are  instructed  that  it  is  not  necessary  that  the  defendant  city 
should  have  had  actual  notice  of  the  unsafe  and  dangerous  condi- 
tion of  the  sidewalk,  if  you  find  that  the  sidewalk  was  unsafe.  If 
you  find  that  said  condition  of  said  sidewalk  existed  a,  sufficient 
length  of  time  before  the  injury  to  plaintiff  to  have  enabled  the 
defendant  city  or  its  officers  and  agents,  by  the  exercise  of  ordinary 
care  and  diligence,  to  have  known  of  the  existence  thereof,  and 
remedied  the  same,  then  the  law  implies  a  notice  to  the  defendant 
city  of  the  existence  of  the  condition."* 

You  are  instructed  that  by  reasonable  and  ordinary  care  and  dili- 
gence is  meant  that  degree  of  care  and  prudence  which  an  ordina- 
rily careful  and  prudent  man  would  be  expected  to  use  under  sim- 
ilar circumstances.** 

§  3966(3).    Michigan 

You  are  instructed  ;that,  if  the  sidewalk  generally  was  in  bad 
shape,  otherwise  than  the  .particular  plank,  or  plank  and  a  half,  if 
the  ends  of  the  boards  were  loose,  and  if  it  was  in  such  shape  that 
planks  were  liable  to  get  out,  because  not  nailed,  and  because  the 
stringers  were  rotten,  and  that  such  a  defect  as  the  removal  of  a 
plank  might  be  expected,  then  I  charge  you  that  if  the  removal  of 
such  a  plank  would  cause  a  dangerous  place,  and  would'render  the 
sidewalk  unfit  for  travel,  the  general  condition  was  a  thing  that 
the  village  should  have  had  notice  of,  and  should  have  repaired; 
and  if  they  did  not  know  that  this  particular  plank  and  a  half 
were  gone,  if  they  knew  that  the  sidewalk  was  so  defective,  and 
had  been  in  the  same  general  bad  condition,  and  that  an  accident 
was  expected  and  likely  to  happen,  that  would  be  notice  that  re- 
quired them  to  go  on,  and  fix  and.  take  care  of  it."* 

§  3966(4).    Tennessee 

You  are  instructed  that  by  "constructive  notice"  is  meant  that 
if  there  was  a  defect  in  the  sidewalk,  and  that  the  defect  was  so 
patent  and  obvious  as  to  be  generally  noticed  by  persons  passing 
over  it,  and  thus  continued  to  exist  for  such  a  length  of  time  prior 
to  the  time  of  the  alleged  accident  as  that  it  might  be  reasonably 
inferred  that  some  members  of  the  board  of  mayor  and  aldermen, 
or  employe  of  defendant,  whose  duty  it  was  to  keep  the  streets  in 
repair,  had  notice  of  such  defects."* 

»3  City  of  Kansas  City  v.  Bradbury,  os  Grattan  v.  Village  of  WiUiams- 

25  P.  889,  45  Kan.  381,  23  Am.   St.  ton,  74  N.  W.  668,  116  Mich  46-> 

Kep.  731.  00  Pool  V.  city  of  Jackson,  23"  S.  W. 

»*  City  of  Kansas  City  y.  Bradbury,  57,  93  Tenn    62 
25  P.  889,  45  Kan.  381,  23  Am.  St. 
Bep.  731. 
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§  3966(5).    Wisconsin 

You  are  instructed  that,  if  the  village  had  laid  a  flew  walk  over 
the  place  of  injury,  it  would  thereby  have  discovered  the  defect  in 
question,  and  it  would  be  chargeable  with  constructive  notice  of 
such  defect.*'' 

The  court  instructs  the  jury  that,  if  the  jury  find,  from  the  tes- 
timony, that  the  cross-walk  or  crossing,  including  the  place  where 
the  accident  is  alleged  to  have  happened,  or  any  part  of  it,  was 
defective,  out  of  repair,  or  in  a  condition  dangerous  for  travelers 
over  the  same,  and  that  the  same  was  in  such  defective  or  dau- 
gerous  condition  for  several  weeks  or  months  before  the  accident, 
and  continued  so  to  be  up  to  the  time  the  accident  happened,  then 
the  city  and  its  officers  are  presumed  to  have  had  knowledge  or 
notice  of  such  defects  and  dangerous  condition  of  the  crossing  of 
cross-walk,  and  no  actual  notice;  was  necessary  to  make  the  city 
liable ;  that  is  to  say,  in  such  case  the  city  is  presumed  to  have  had 
notice.®* 

§  3967.     Constructive  notice  of  obstruction  of  street 

You  are  instructed  that  the  law  assumes  that  after  a  certain 
time  they  shall  take  notice  of  obstructions  of  such  a  character. 
That  depends  upon  the  circumstances  of  the  case,  to  be  sure,  and 
how  long  the  obstruction  may  remain  upon  the  street,  in  order  to 
charge  the  officers  of  the  borough  with  notice.  We  refer  you  to 
the  rule  hereinbefore  laid  down  with  regard  to  the  degree  of  dili- 
gence which  the  officers  are  to  exercise  according  to  the  extent  of 
the  use  of  the  street,  and  other  facts  which  might  bring  knowl- 
edge home  to  them,  and  of  which  they  should  take  notice.** 

You  are  instrticted  that,  tliough  you  should  conclude  the  par- 
ticular pile  of  rubbish  on  which  the  plaintiff  was  injured  had  not 
been  on  the  street  over  a  day  or  two,  yet  if  you  find  that  others  of 
a  similar  character  had  previously,  from  time  to  time,  occupied 
substantially  the  same  place,  so  that  the  one  complained  of  was 
but  a  later  one  of  a  series  of  such  obstructions,  the  municipality 
may  be  affected  with  notice  if,  considering  the  extent  of  travel  up- 
on   street,  the  demands  of  the  public  thereon,  and  the  period 

of  time  over  which  such  obstruction  extended,  and  in  view  of  the 
law  already  stated  as  to  the  duties  of  borough  officers  in  this  behalf, 
you  think  they  should,  in  the  exercise  of  reasonable  diligence,  have 
known  of  the  obstruction.^ 

'  r- 

97  Shaw   v^. 'Resident,  etc.,  of  Vil-  »<>  Frazier  v.  Borough  of  Butler,  33 

lage  of  Sun  Prairie,  42  N.  W.  271,  74  A.  691,  172  Pa.  407,  51  Am.  St.  Rep. 
Wis.  105.  739. 

9  8  JohE'on  V.  City  of  Milwaukee,  1  i  Frazier  v.  Borough  of  Butler,  33 

N    W.  1S7,  46  Wis.  568.  A.  691,  172  Pa.  407,  51  Am.  St.  Rep. 

739. 
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§  3968.     Duty  to  make  repairs  on  receiving  notice  of  defects 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  sidewalk  in  question  was  in  a  defective  or  unsafe  condition 
at  or  before  the  time  of  the  occiirrence,  and  the  city  authorities  had 
knowledge  or  were  notified  of  that  fact,  it  was  their  duty  to  re- 
pair it  without  unnecessary  delay ;  and  if  they  failed  or  neglected 
to  do  so,  and  the  injury,  if  any,  resulted  on  that  account — was  the 
consequence  of  such  neglect — and  no  fault  of  plaintifif  contributed 
to  the  injury,  you  should  find  for  plaintiff.* 

§  3969.    Right  of  city  to  reasonable  time  after  notice  to  remedy 

defects 
Eight  to  opportunity  to  repair  bridge,  see  ante,  |  1225. 
§  3969(1).     New  Hampshire 

The  jury  are  instructed  that,  if  the  ^njury  complained  of  resulted 
from  the  condition  of  the  sidewalk  produced  by  the  recent  sudden 
action  of  the  elements,  the  defendant  is  not  chargeable  unless,  un- 
der the  circumstances,  it  ought  to  have  repaired  the  defect  before 
the  accident  happened,  and  had .  reasonable  opportunity  to  do  so, 
and  that,  if  it  could  have  had  no  such  notice  and  reasonable  oppor- 
tunity as  would  have  enabled  it  to  repair  the  defect,  such  defect 
was  not  embraced  within  the  legal  construction  of  the  statute.  So 
produced  and  existing  without  such  lapse  of  time  as  to  give  the 
authorities  of  the  city  a  reasonable  opportunity  to  know  of  the  de- 
fect and  remove  it  before  the  accident,  it  had  not  become  the  kind 
of  obstruction,  insufficiency,  or  want  of  repairs  contemplated  by 
the  statute.* 
§  3969(2).    Virginia 

The  court  further  instructs  the  jury  that  the  defendant  was  en- 
titled to  a  reasonable  time  after  the  discovery  of  the  defect  to 
remove  and  remedy  the  same;  and  if  the  jury  shall  believe,  from 
the  evidence,  that  the  sidewalk  was  in  a  defective  condition  as 
above  set  forth,  and  that  by  reason  of  its  recentness  and  the  con- 
dition of  the  weather  it  had  not  had  reasonable  time  to  remove  the 
same,  they  must  find  for  the  defendant.* 

7.    Liability  of  Public  Contractor 

§  3970.    -Right  of  public  contractor  to  temporarily  obstruct  street 
Liability  of  sidewalk  contractor,  see  post,  §  4926. 

You  are  further  instructed  that  if  you  find  and  believe  from  the 
evidence  that  the  defendant was  engaged  in  the  f econstruc- 

J  »ii^  o^  ^^r^oa  ^-  ■^°'°'®''  ^^^-      c  '  ^"l  "^  r^ynchburg"'v.  Wallace,  29 
W.  851,  20  Neb.  39.  S.  E.  6?5,  95  Va.  640. 

8  Hubbard  v.  Concord,  35  N.  H.  52, 
69  Am.  Dec.  520. 
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tion  of street,  and  that  in  connection  with  such  work  he 

piled   macadam   upon   street    and   immediately   adjoining- 

■  street,  but  that  in  so  doing  he  used  only  such  part  of  said 

street  as  was  reasonably  necessary  for  that  purpose,  leaving  a  clear 
space  for  passage  of  vehicles,  and  that  said  macadam  was  not  per- 
mitted to  remain  there  for  a, longer  period  than  was,  under  all  the 
facts  and  circumstances,  reasonably  necessary,  then  said  pile  of 
macadam  was  in  itself  neither  wrongful  nor  an  unlawful  obstruc- 
tion of  said street.® 

The  court  instructs  the  jury  that  contractors  engaged  in  the  con- 
struction and  repair  of  public  highways  have  the  right  temporarily 
to  obstruct  and  use  such  part  of  such  highways  for  the  storage  of 
material  to  be  used  in  such  work  of  construction  or  repair  as  may 
be  reasonably  necessary  under  all  the  circumstances.* 

§  3971.     Maintenance  of  nuisance  attractive  to  children 

You  are  instructed  that  it  was  the  duty  of  the  abutting  owner, 

,  and  the  contractor, ,  to  so  place  and  guard  said  lime 

bed  as  to  render  the  street  reasonably  safe  for  persons  lawfully 
using  same ;  and  if  you  believe  from  the  evidence  that  said  lime 
bed  was  attractive  or  inviting  to  children,  and  it  was  dangerous 

for  them  to  go  upon  it,  and  that  the  said and knew 

or  by  the  exercise  of  ordinary  care  could  have  known,  that  the  said 
lime  bed  was  attractive  or  inviting  to  children,  and  that  it  was 
dahgerous  for  them  to  go  upon  it,  if  it  was  so  attractive  or  inviting 
and  dangerous  for  them  to  go  upon  it,  then  it  was  their  duty  to 
exercise  ordinary  care  to  prevent  injury  to  children  using  the 
street  by  adopting  and  enforcing  such  precautions  as  were  reason- 
ably sufficient  for  that  purpose;  and  if  you  shall  believe  from  the 

evidence  that  street  at  the  time  and  place  mentioned  was 

not  reasonably  safe  for  use  by  the  public  by  reason  of  the  lime 
bed  referred  to  in  the  evidence,  and  if  you  shall  further  believe  from 

the  evidence  that and  — '■ negligently  failed  to  adopt  and 

use  such  precautions  in  guarding  said  lime  bed  as  were  reasonably 
necessary  to  protect  children  using  said  street  from  injury,,. and 
that  by  reason  of  such  failure  upon  their  part,  or  of  either  of  them, 
or  any  of  their  employes,  if  they  or  any  of  them  did  so  fail,  the 
plaintiff  received  the  injuries  of  which  he  complains,  the  law  is 

for  the  plaintiff  as  against  the  defendants  and  ,  and 

the  jury  should  so  find.    But,  unless  you  shall  so  believe  from  the 

evidence,  the  law  is  for  the  defendants and '■ ,  and  the 

jury  should  so  find.'" 

s  Hunt  V.  City  of  St.  Louis,  211  S.  ^  Gnau  v.  Ackerman,  179  S.  W.  217, 

W.  67'S,  2Y8  Mo.  21.3.  166  Ky.  258. 

e  Hunt  V.  City  of  St.  Louis,  211  S. 
W.  673,  278  Mo.  213. 
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§  3972.     Effect  of  stipulation,  to  keep  street  in  repair  for  stated 
time 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  defendant constructed  the  sewer  on  

street  in  accordance  with  the  specifications  of  the  city  engineering 
department,  and  that  said  sewer  had  been  completed  by  him  and 
accepted  by  the  city  .before  the  time  of  the  injury  complgiined  of, 
then  they  are  instructed  that  there  was  no  duty  or  obligation  on 

the  part  of  the  said  defendant to  watch  for  or  to  be  on  the 

lookout  for  sinkages  or  holes  which  should  develop  on  said  sewer, 

and  that  there  was  no  duty  on  the  said  defendant to  guard 

such  sinkages  and  holes  by  barricades  or  lights,  and  they  must 
find  for  the  defendant,  unless  you  shall  believe  from  the  evidence 
that  the  city  gave  reasonable  notice  prior  to  the  accident  to  defend- 
ant, or  his  agent,  of  the  defect  in  said  street,  so  that  he  could  re- 
pair or  safeguard  it.* 

8.     Contributory  Negligence  of  Traveler 

§  3973.     Duty  of  traveler  to  use  ordinary  care 

i  3973(1).     Georgia 

Negligence  of  traveler  as  defense  in  action  against  town  or  county,  see  post, 
§  4916. 

The  jury  are  instructed  that,  if  the  plaintiff,  in  driving  his  car 
along  the  street  in  question,  by  the  exercise  of  ordinary  care  on 
his  part  could  have  discovered  the  existence  of  the  obstruction  in 
the  street,  and,  failing  to  do  so,  ran  his  car  into  the  obstruction  and 
was  injured,  his  injuries  would  be  attributable  to  want  of  care,  and 
he  would  not  be  authorized  to  recover ;  or  if,  in  the  exercise  of  or- 
dinary care,  he  discovered  the  obstruction  in  the  street,  and,  after 
making  such  discovery,  he  could  have  prevented  the  accident  and 
injury  to  himself  by  the  exercise  of  ordinary  care  for  his  own  pro- 
tection, and  failed  to  do  so,  and  was  thereby  injured,  he  could  not 
recover  for  such  injuries,  and  you  should  so  find.* 
§  3973(2).    Idalio 

You  are  instructed  that  a  person  using  the  public  highways  and, 
streets  of  a  city  is  bound  to  the  exercise  of  ordinary  care — that  is, 
such  care  as  an  ordinarily  prudent  man  would  exercise  under  like 
conditions — and  if  he  fails  to  use  such  care  he  cannot  recover  for 
any  damage  or  injury  he  may  suffer,  even  though  the  city  failed  to 
keep  its  streets  in  a  reasonably  safe  condition  for  travel.  If,  there- 
fore, you  find  from  the  evidence  that  the  plaintiff  did  not  exercise 

8  City  of  Richmond  v.  Jackson,  88  o  HoUiday  v.  Cltv  of  Athens    74  S 

S.  E.  49,  118  Va.  6T4.  E.  67,  10  Ga.  App."709. 
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ordinary  care  in  making  the  turn  from  street  into  


street  across  the  plank  bridge  or  culvert  referred  to  in  the  evi- 
dence, and  his  failure  to  exercise  such  care  proximately  contributed 
to  the  injury  complained  of,  then  you  are  instructed  to  find  for  the 
defendant.** 

§  3973(3).     Illinois 

You  are  instructed  that  the  only  care  and  caution  required  by 

,  the  plaintifif,  in  using  the  crossing  in  controversy,  was  such 

conduct  and  care  and  caution  for  her  own'  personal  safety  as  a  rea- 
sonably prudent  and  cautious  person  would  have  exercised  under 
the  same  condition  and  circumstances.** 

§  3973(4).    Iowa 

You  are  instructed  that  if,  under  all  the  circumstances  surround- 
ing him  (plaintiff)  he  could  readily  have  seen,  and  as  an  ordinarily 
prudent  and  careful  man  ought  to  have  seen,  the  wire  over  which 
he  claims  to  have  fallen,  then  he  was  guilty  of  contributory  negli- 
gence, and  he  can  recover  nothing  in  this  case.** 

§  3973(5).     Michigan 

In  case  you  conclude  that  the  defendant  is  guilty  of  negligence 
as  just  set  forth,  the  next  question  for  you  to  consider  is  whether 
or  not  the  plaintiff  was  himself  in  the  exercise  of  due  and  proper 
care  at  the  time  he  alleges  he  was  injured.  Plaintiff  must  also 
establish  this  proposition  in  his  favor  by  a  preponderance  of  evi- 
dence before  he  can  recover.  If  he  was  not,  he  is  guilty  of  con- 
tributory negligence,  and  cannot  recover  in  this  action.  Contribu- 
tory negligence  is  defined  to  be  some  act  of  omission  by  a  person 
injured  which  an  ordinarily  prudent  man  would  not  have  done,  or 
would  not  have  left  undone,  under  the  same  circumstances,  and 
which  directly  aided  in  causing  or  contributing  to  the  injury  re- 
ceived. Hence,  under  the  law  of  this  state  in  reference  to  this 
suit,  if  plaintiff  has  done  any  act  which  an  ordinarily  prudent  man 
would  not  have  done,  or  omitted  to  do  any  act  which  an  ordinarily 
prudent  man  would  have  done,  he  is  guilty  of  contributory  neg- 
ligence and  cannot  recover.** 
§  3973(6).    Missouri 

The  court  instructs  the  jury  that,  although  you  may  find  from 
the  evidence  that  plaintiff  was  injured  at  the  time  and  place  claimed 
by  her,  yet  if  you  find  from  the  evidence  that  plaintiff,  by  standing 
near  the  embankment  which  fell  upon  her  while  the  bank  was  sub- 

10  Smith  V.  City  of  Rexburg,  132  P.  i2Buchholtz  v.  Incorporated  Town 

1153,  24  Idabo,  1T6,  Ann.  Cas.  1915B,  of    Badcliffe,    105    N.    W.    336,    129 

276.  '  Iowa,  27. 

li  Town  of  Xormal  v.  Blight,  79  X.  i3  Belyea  v.  City  of  Port  Huron,  99 

E.  90,  223  111.  99.  ^'-  W.  740,  136  Mich.  504. 
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jected  to  the  heat  of  a  fire  built  near  it,  and  which  said  fire  caused 
said  bank  to  fall,  did  not  exercise  ordinary  care  under  the  circum- 
stances, and  that  such  lack  of  care  directly  contributed  to  her  in- 
jury, then  plaintiff  cannot  recover,  and  your  verdict  must  be  for 
defendant.** 
§  3973(7).    Pennsylvania 

You  are  instructed  that  there  is  evidence  that  the  plaintiff  had 
passed  over  the  walk  frequently.  She  did  not  testify,  as  I  remem- 
ber, that  she  had  observed  or  noticed  the  dangerous  condition  of 
the  walk,  these  loose  planks,  and  so  on,  before  this  time;  but 
whether  she  had  noticed  it — whether  she  ought  to  ha.v,e  noticed  it — 
is  for  you.  As  I  have  said,  she  was  not  bound  to  the  exercise  of 
extraordinary  care,  but  she  was  bound  to  use  such  care  as  A  person 
of  ordinary  prudence,  situated  as  she  was,  under  like  circumstances, 
would  use ;  and,  if  she  neglected  that,  it  would  be  negligence." 
I  3973(8).    Virginia, 

The  court  instructs  the  jury  that  a  person  using  a  public  street 
is  required  to  use  ordinary  care  and  to  exercise  his  faculties  in  a 
reasonable  manner  to  avoid  injury  to  himself,  and  the  care  thus 
required  must  be  commensurate  with  the  conditions  by  which  he 
is  surrounded.  And  if  the  jury  believe  from  the  evidence  that 
the  injury  to  the  plaintiff  occurred  or  was  contributed  to  by  rea- 
son of  his  failure  to  use  ordinary  care  or  to  make  reasonable  use  of 
his  faculties,  then  he  was  guilty  of  contributory  negligence,  and 

the  jury  must  find  for  the  defendant,  the  city  of  ,   even 

though  they  may  believe  from  the  evidence  that  the  city  was  guilty 
of  negligence,  and  that  the  sidewalk  was  not  in  a  reasonably  safe 
condition.''* 

§  3974.     Effect  of  slight  negligence 

The  court  instructs  the  jury  that  a  traveler  on  the  public  street 
is  held  to  the  exercise  of  only  ordinary  care.  Slight  negligence, 
which  is  a  want  of  extraordinary  care,  will  not  defeat  a  recovery 
for  an  injury  received  in  consequence  of  a  defect  in  a  public  street 
or  highway,  provided  the  evidence  shows  that  the  city  authorities 
were  guilty  of  negligence  in  permitting  the  defect  to  exist,  and  that 
the  traveler  was  injured  thereby,  and  was  using  ordinary  care  to 
avoid  the  injury.*'' 

§  3975.     Duty  to  exercise  ordinary  care  to  discover  defects 

You  are  instructed  that  it  is  the  duty  of  pedestrians  walking  on 
the  sidewalk  of  the  city  of to  use  ordinary  care  and  discern 

1*  Henson  r.  Kansas  City,  210  S.  W.  xe  city  of  Richmond  v.  McCormack' 

13,  277  Mo.  443.  91  S.  E.  767,  120  Va.  552 

15  Fee  V.  Borough  of  Columbus,  31  "Moore  v.  City  of  Richmond  8  S 

A.  1076,  168  Pa.  382.      ,.  E.  387,  85  Va.  538.          ^"™°'''*'  »  ^- 
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defects  in  a  sidewalk  over  which  they  are  walking.  They  are  not 
required  to  keep  their  eyes  constantly  on  the  sidewalk;  neither  are 
they  permitted  to  go  along  the  sidewalk  regardless  of  where  they 
are  walking.  Therefore  the  c6urt  instructs  you  that,  although  you 
may  find  from  the  evidence  that  the  hole  into  which  plaintiff  step- 
ped and  fell  was  a  dangerous  and  defective  hole,  still,  if  you  be- 
lieve from  the  evidence  that  plaintiff  knew  of  said  place  and  dan- 
ger of  using  same,  or  by  the  exercise  of  ordinary  care  on  her  part 
could  have  known  of  it,  and  that  plaintiff  attempted  to  pass  over 
said  point  (without  using  reasonable  care),  and  such  failure  con- 
tributed to  cause  her  injury,  then  the  plaintiff  is  guilty  of  con- 
tributory negligence  in  not  discerning  it,  and  your  verdict  should 
be  for  the  defendant." 

You  are  instructed  that,  although  the  jury  may  believe  from  the 
evidence  that  plaintiff  could  have,  by  the  exercise  of  ordinary  care 
and  diligence,  discovered  the  hole  in  the  sidewalk  in  question,  and 
that  it  was  unsafe  and  dangerous  (if  the  jury  believe  frotti  the 
evidence  that  it  was  unsafe  and  dangerous),  in  time  to  have  pre- 
vented stepping  therein  (if  the  jury  believe  she  did  step  therein), 
yet  that  will  not  be  sufficient  to  defeat  a  recovery,  unless  the  jury 
.  believe  from  -the  evidence  that  she  failed  to  exercise  ordinary  care 
and  prudence  in  passing  over  said  walk,  and  the  failure  to  exercise 
such  care  and  prudence  directly  contributed  to  her  injuries,' if 
any.^* 

§  3976.     Circumstances  increasing  degree  of  care  required 

The  jury  is  further  instructed  that  by  "ordinary  care,"  as  used  in 
the  foregoing  instructions,  is  meant  such  care  as,  a  prudent  per- 
son would  take  for  his  safety  under  all  the  circumstances  of  the 
case,  taking  into  consideration  her  age,  physical  condition,  the 
streets  and  sidewalks  generally,  the  condition  of  the  weather,  the 
time  of  day  or  night,  and  other. things  naturally  pertinent;  and,  if 
the  jury  find  from  the  evidence  that  the  accident  occurred  at  night, 
and  that  the  streets  and  sidewalks  of  the  said  city,  at  and  near  the 
point  of  the  alleged  accident,  were  generally  covered  with  ice  and 
snow,  and  dangerous  because  of  their  slipperiness,  then  "ordinary 
care"  on  the  part  of  the  plaintiff  means  a  greater  degree  of  care  and 
caution  would  be  required  of  her  than  is  ordinarily  required  of  a 
pedestrian  traveling  over  a  sidewalk.  And  if  the  jury  further  find 
from  the  evidence  that  in  passing  over  the  slippery  sidewalk  at 
the  place  of  the  accident  the  plaintiff  did  not  use  such  greater  care 

IS  Clancy   r.   City   of  Joplin   (Mo.  i»  Clancy   v.    City   of  Joplin   (Mo. 

App.)  181  S,  W.  120.  App.)  181  S.  W.  120, 
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arid  caution,  and  such  care  and  caution  as  a  prudent  person  would 
use  under  the  circumstances,  they  must  find  for  the  defendant-^* 

§  3977.    Assumptions  permissible  to  traveler  with  respect  to  safe- 
ty of  street 
See,  also,  ante,  §  3975. 
§  3977(r).    Delaware 

You  are  instructed  that,  in  the  absence  of  any  knowledge  to  the 
contrary,  the  traveler  has  a  right  to  assume  that  the  streets  of  a 
city  are  in  a  reasonably  safe  condition,  and  in  such  case  he  is  not 
bound  to  look  or  search  for  holes  or  obstructions.** 

§  3977(2).    Virginia 

The  court  instructs  the  jury  that  the  plaintiff  had  the  right  to 
assume  that  the  defendant  would  perform  its  duty  in  keeping  the 
sidewalk  in  the  declaration  mentiowed  in  safe  and  proper  condi- 
tion, and  he  was  required  to  exercise  only  ordinary  care  in  passing 
over  the  place  where  the  accident  occurred,  vmless  he  knew  of  its 
dangerous  condition,  or  might  have  seen  it  bjr  the  exercise  of  the 
care  ordinarily  observed  by  the  citizens  in  walking  along  the  side- 
walks of  the  city.  He  was  not  required  to  anticipate  danger,  nor 
to  be  on  the  lookout  for  its  existence.** 

I  3977(3).    Washington 

You  are  instructed  that  one  traveling  upon  the  sidewalk  or  street 
of  a  city  without  notice  of  any  defect  therein  has  the  right,  when 
using  due  diligence  and  care,  to  presume  and  act  upon  the  presump- 
tion that  it  is  reasonably  safe  throughout  its  entire  width.** 
§  3977(4).    West  Virginia 

You  are  instructed  that,  if  the  street  and  sidewalk  were  within 
the  corporation,  and  opened  up  as  a  street  and  public  highway  for 
the  use  of  travelers,  and  under  the  control  of  the  defendant,  the 
law  imposed  upon  the  defendant  the  duty  to  keep  said  street  and 
sidewalk  in  a  reasonably  safe  condition  for  persons  using  ordinary 
care ;  and  plaintiff  had  a  right  to  assume  and  believe  that  defend- 
ant had  performed  its  duty,  and  that  the  street  and  sidewalk  at 
the  place  mentioned  in  the  declaration  vyas,  at  the  time  of  the  in- 
jury, in  a  reasonably  safe  condition  for  his  use  as  a  traveler  in  the 
exercise  of  ordinary  care.** 


20  Boyland  v.  City  of  Parkersbiirg, 
90  S.  E.  347,  78  W.  Va.  749. 


23  Gallamore   v.    City   of   Olympia, 
„  .  ,.  76  P.  978.  34  Wash.  379. 

21  Stidham  V   Delaware  City,  67  A.  =4  PolPy  y.  City  of  Huntington.  41 

175,  6  PennewiU,  3u9.  S.  E.  113,  51  W.  Ya   396  •, 

2  2  Gordon  v.  City  of  Richmond,  2  »..   la.  ojo 

S.  E.  727,  83  Va.  436. 
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§  3978.     Unnecessarily  choosing  dangerous  way  or  duty  to  take 

safest  route 
§  3978(1).    Illinois 

The  jury  are  instructed  that,  if  they  believe,  from  the  evidence, 
that  the  most  direct  route  for  the  plaintiff  in  going  to  and  from 

his  home  to  his  place  of  business  was  over street  in  said  city 

of ,  then  the  fact  (if  shown  by  the  evidence)  that  the  side- 
walk on  said  street,  over  which  plaintiff  passed,  was  defective,  and 
had  been  in  a  defective  condition  for  some  years  previous  to  the 
alleged  injury,  would  not  oblige  him  to  take  another  less  conven- 
ient sidewalk.^" 

§  3978(2).    Iowa 

The  court  instructs  the  jury  that,  if  it  appears  from  the  evi- 
dence that  it  was  fairly  apparent  to  a  pedestrian,  while  using  his 
senses  as  an  ordinarily  prudent  rnan,  that  the  parking  had  been 
seeded,  and  the  existence  of  the  stakes,  or  stakes  and  wire,  alori^ 
the  parking  fairly  apprised  or  warned  him  not  to  go  upon  the 
parking,  then,  if  the  plaintiff  did  go  upon  said  parking  under  these 
circumstances,  he  was  guilty  of  negligence,  as  the  sidewalk  afford- 
ed him  a  reasonably  safe  and  convenient  way.^® 

You  are  instructed  that,  if  you  find,  from  the  evidence,  that 
the  defendant  was  negligent  in  permitting  the  sidewalk  to  remain 
in  the  condition  in  which  you  find  it  was  at  the  time  the  plaintiff 
fell,  and  that  said  walk  was  at  S3.id  time  in  a  dangerous  and  un- 
safe condition  for  travel,  and  you  further  find,  from  the  evidence, 
that  the  plaintiff,  at  the  time  he  attempted  to  pass  over  the  walk, 
well  knew  this  fact,  and  that  it  was  imprudent  for  him  to  attempt 
to  pass  over  it  at  the  time  he  did  attempt  to  pass  over  it  for  any 
reason,  and  with  this  knowledge  he  still  persisted  in  passing  over 
it,  although  there  was  another  walk  which  he  might  have  taken  in 
going  in  the  direction  which  he  desired  to  go,  then  his  own  negli- 
gence contributed  to  his  injury,  and  he  cannot  recover.  That  is,  if 
you  find,  from  the  evidence,  that  the  plaintiff  knew,  at  the  time  he 
attempted  to  pass  over  the  walk,  of  the  negligence. of  the  defendant, 
and  that  the  walk  was  in  a  dangerous  and  unsafe  condition,  and 
that  it  was  imprudent  for  him  to  attempt  to  pass  over  it  in  com- 
pany with  ,  as  the  evidence  shows  he  did  attempt  to  pass 

over  it,  and  yet,  notwithstanding  this  fact,  and  the  knowledge  he 
had  concerning  the  danger,  he  did  attempt  to  pass  over  it,  and  was 
injured  in  so  doing,  and  you  find  that  there  was  another  walk 
which  he  might  have  taken  in  going  in  the  direction  he  desired  to 

2  5  City   of  Aurora   v,  HiUman;  90  20  Youngblood   v.  Ma  sou   City,   XiQ 

111.  61.  ^■.  W.  20,  165  Iowa,  iSS. 
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go,  which  was  perfectly  safe  for  travel,  then  he  was  negligent  in  so- 
atternpting  to  pass  over  such  walk  and  cannot  recover.*'' 

You  are  instructed  that,  in  determining  whether  the  plaintiff 
was  guilty  of  a  want  of  care  in  going  upon  the  sidewalk,  you  will 
,take  into  consideration  the  defective  condition  of  the  walk  at  and 
prior  to  the  time  of  the  injury,  as  alleged  by  her  in  her  petition, 
and  which  allegation  binds  her  on  this  branch  of  the,  case,  her  con- 
dition, including  her  pregnancy,  and  her  agility  or  feebleness,  ow- 
ing to  said  condition  or  other  cause,  and  her  knowledge  or  want  of 
knowledge  of  the  Avalk,  and  all  the  circumstances  of  the  case,  as 
established  by  the  evidence;  and,  if  you  believe,  considering  the 
knowledge  that  the  plaintiff  had  of  the  walk,  if  any,  her  ability  to 
walk,  upon  this  kind  of  a  walk  at  the  time;  and  the  necessities  of  the 
case,  that  is,  the  need  of  her  going  upon  the  walk,  and  whether  she 
could,  without  unreasonable  precaution,  have  taken  another  way, 
and  thus  avoided  exposing  herself  to  the  danger  of  walking  upon 
this  walk  in  the  condition  it  is  alleged  to  have  been  in  at  the  time, 
that  a  reasonably  prudent  person,  in  the  exercise  of  ordinary  care 
and  caution,  would  not,  in  her  condition,  have  attempted,  with  her 
knowledge  of  the  walk,  if  any,  to  have  gone  upon  the  walk,  then 
she  is  not  entitled  to  recover.** 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff,  at  the  time  he  passed  over  the  walk,  well  knew  that  the 
walk  was  unsafe,  and  that  it  was  imprudent  to  do  so  at  that  tim^  in 
consequence  of  the  darkness^,  or  for  any  Other  cause,  and  with  this 
knowledge  he  still  persisted  in  passing  over  it,  though  there  was 
another  walk  which  he  might  have  taken  in  going  in  the  direction 
he  desired  to  go,  then  his  own  negligence  contributed  to  the  in- 
jury, and  he  cannot  recover.  But  if  you  find,  that,  although  he 
had  knowledge  of  said  defect,  he  believed  that  it  might  be 
passed  by.  the  exercise  of  ordinary  care,  and  that  he  did  not  be- 
lieve it  was  imprudent  to  go  upon  said  walk,  and  pass  along  the 
same,  and  had  the  right  as  a  reasonably  prudent  man  to  so  believe, 
then  he  was  under  no  obligation  to  take  another  walk,  and  his 
not  doing  so,  or  his  going  upon  the  walk  where  the  said  defect 
existed,  would  not  be  negligence.  The  plaintiff,,  in  the  selection  of 
the  walk  to  be  used  by  him,  if  he  had  knowledge  of  the  alleged 
defect,  was  under  legal  obligation  to  act  as  an  ordinarily  careful 
and  prudent  man  would.  So,  in  passing  along  said  walk,  he  must 
walk  as  an  ordinarily  prudent  man  would  walk.  He  must  use  his 
eyes,  and  act  carefully  and  prudently,  considering  all  of  the  cir- 
cumstances surrounding  him.     If  he  did  do  so,  and  met  with  an 

27  Barnes  v.  Town  of  Marcus,  65  2  s' Hunger  v.  City  of  "Waterloo   4& 

N.  W.  984,  96  Iowa,  675.  N.  W.  1028,  83  Iowa,  559. 
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accident,  which  is  caused  by  the  negligence  of  the  city,  then  he 
can  in  law  recover  for  the  damages  sustained.  If  he  did  not  use 
such  care  and  prudence,  and  meets  with  an  accident,  he  cannot  re- 
cover, although  the  city  may  also  be  negligent.** 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff,  at  the  time  that  she  passed  over  the  walk,  knew  that  the 
walk  was  unsafe,  and  that  it  was  imprudent  to  do  so  at  that  time 
in  consequence  of  the  darkness  or  for  any  other  cause,  and  with 
this  knowledge  she  still  persisted  in  passing  over  it,  though  there 
was  another  walk  which  she  might  have  taken  in  going  the  direc- 
tion which  she  desired  to  go,  then  her  own  negligence  contributed 
to  the  injury,  and  she  cannot  recover.*" 

§  3978(3).    Texas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 

plaintiff  drove  up  to  the  ditch  on street,  and  that  he  saw,  or 

could  by  the  exercise  of  ordinary  care  and  prudence  have  seen, 
the  same,  and  that  he  could  then  have  turned  back  and  proceeded 
upon  another  route,  or  that  he  could  have  driven  safely  directly  . 
across  the  ditch,  and,  instead  of  turning  back  or  driving  directly 
across,  he  turned  to  the  right,  and  attempted  to  cross  in  a.  diagonal' 
course,  and  his  vehicle  was  turned  over  by  the  ditch,  and  he 
disabled,  then,  before  you  can  find  for  plaintiff,  you  must  find 
from  the  evidence  that  he  acted  with  ordinary  prudence  and  care, 
and  that  he  was  guilty  of  no  contributory  negligence.'* 

§  3979.     Right  of  pedestrian  to  cross  street  at  points  other  than 
regular  crossings 
The  jury  is  instructed  that  the  plaintiff  had  the  legal  right  to 

cross  street  at  any  point,  either  at  crossings  or  between 

crossings,  if  she  believed  there  was  no  obstructions  or  dangerous 
places  on  said  highway.** 

§  3980.     Care  required  in  descending  hill  with  series  of  curves 

The  court  instructs  the  jury  that,  if  you  find  from  a  fair  prepon- 
derance of  the  evidence  that place  and street  consist- 
ed of  a  series  of  curves  upon  a  grade  reaching  from  the.  top  of  the 

liill  to avenue,  and  if  you  further  find  from  the  evidence 

that  the  plaintiff  knew,  or  should  have  known,  of  this  condition 
and  attempted  to  descend  the  hill  on  those  streets  with  a  truck 
loaded  with  feed,  then  I  charge  you  that  it  was  th^  duty  of  the 

29  Kendall  v.  City  of  Albia,  34  N.  si  Olty  of  Austin  v.  Hitz,  9  S.  W. 

W.  833,  73  Iowa,  241.  884,  72  Tex.  391. 

so  parkhill  v.  Town  of  Brighton,  15  32  city   of   Covington   v.   Whitney 

N.  W.  853,  61  Iowa,  103.  (Ky.)  99  S.  W.  337,  90  Ky.  Law  Eep. 
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plaintiff  to  exercise  a  degree  of  care  commensurate  with  the  con- 
ditions that  he  knew  existed  by  reason  of  the  curves  and  grades, 
and  if  you  find  from  a  fair  preponderance  of  the  evidence  that  the 
plaintiff  failed  to  use  such  care  and  caution  as  the  curves  and 
grades  on' said  street  required  him  to  exercise,  and  that  would  be 
such  care  and  caution  as  a  reasonably  prudent  person  would  have 
exercised  under  like  or  similar  circumstances,  and,  by  the  failure  to 
use  such  care  as  I  have  before  defined" to  you,  caused  or  contribut- 
ed to  the  injury  suffered  by  the  plaintiff,  and  was  the  proximate 
cause  thereof,  then  he  cannot  recover  in  this  action,  and  your  ver- 
dict should  be  for  the  defendant.** 

§  3981.     Effect  of  prior  knowledge  by  injured  person  of  dangerous 
or  defective  condition  of  street 

See,  also,  post,  §  4917. 

Duty  of  private  person  to  travelers  on  street,  see  post,  §  4937.    ' 
Use  of  bridge  with  knowledge  of  unsafe  condition  as  contributory  negligence, 
see  ante,  §  1227. 

§  3981(1).    Alabama 

You  are  instructed  that  if  the  jury  believe  from  the  evidence  that 
the  plaintiff  before  the  time  when  she  was  injured  knew  of  the 
"step-off"  in  the  sidewalk,  but  on  the  evening  she  was  injured 
through  her  own  forgetfulness  failed  to  use  due  care  to  avoid  it, 
and  that  this  forgetfulness  on  her  part  proximately  contributed  in 
the  least  degree  to  her  injuries,,  she  cannot  recover,  and  if  the  plain- 
tiff prior  to  the  night  on  which  she  was  injured  knew  of  the  con- 
dition of  the  sidewalk,  and  had  before  that  time  consciously  avoid- 
ed passing  over  it  for  fear  of  being  injured,  but  on  the  night  of  her 
injuries  forgot  to  avoid  the  place,  and  such  forgetfulness  contribut- 
ed to  her  injuries,  she  cannot  recover.'* 

The  court  charges  the  jury  that,  although  they  may  believe  the 
plaintiff  knew  of  the  defects  in  the  sidewalk,  that  constitutes  no 
legal  reason  why  she  should  not  use  the  sidewalk,  and  as  a  citizen 
she  had  the  legal  right  to  use  said  sidewalk,  notwithstanding  the 
defects,  and  such  use  of  the  sidewalk,  in  case  of  injury,  would 
not,  unless  she  was  negligent  in  the  manner  of  traveling  thereon, 
affect  her  right  to  recover  full  damages.*® 

The  jury  are  instructed  that  the  attempt  of  a  visitor  to  a  friend 
in  the  city  to  walk  home  at  night,  on  a  sidewalk  which  has  been 
left  in  bad  repair  by  the  city,  and  which  is  in  the  same  condi- 
tion in  which  it  has  been  kept  for  months,  and  which  is  the  only 

38  Walters  v.  City  of  Seattle,  167  P.  as  city  of  Mobile  y.  Shaw.  43  So 

124,  97  Wash.  657.  94,  149  Ala.  599. 

s*City  of  Birmingham  v.  Edwards, 
77  So.  841,  201  Ala.  251. 
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one  in  the  city  used  by  all  persons  having  occasion  to  go  in  that 
direction,  is  not  negligence  in  him ;  and  if  a  person  so  walking  is 
injured,  by  reason  of  a  defect  in  the  sidewalk,  he  is  entitled  to 
recover  damages,  unless  he  is  otherwise  guilty  of  negligence  con- 
tributing to  his  injury.^* 
§  3981(2).    Delaware 

You  are  instructed  that  it  is  nevertheless  the  duty  of  a  person 
using  such  streets  to  employ  his  senses  and  exercise  all  reasonable 
care  to  avoid  accident;  and  if,  at  and  immediately  before  the 
time  of  the  accident,  he  has  due  and  timely  warning  of  danger,  the 
defendant  would  not  be  liable  for  an  injury  sustained  by  reason 
of  a  disregard  of  such  warning.^' 

§  3981(3).    Iowa  , 

You  are  instructed  that  the  plaintiff,  in  the  absence  of  any 
knowledge  or  information  as  to  the  defective  condition  of  the  walk, 
if  it  was  defective,  had  the  right  to  assume  that  defendant  had  ex- 
ercised ordinary  care  to  keep  the  same  in  a  reasonably  safe  condi- 
tion. If,  however,  you  find  he  did  know  or  had  notice  of  the  de- 
fective condition  of  the  walk  then  it  will  be  for  you  to  say,  under 
all  the  facts  and  circumstances,  whether  he  was  negligent  in  going 
upon  it.^* 

You  are  instructed  that,  if  the  plaintiff  had  previous  knowledge 
of  the  alleged  defect  in  the  walk,  it  was  his  duty  to  keep  it  in  mind 
and  look  for  it,  unless  there  was  something  sufficient  to  divert  his 
attention;  and  if  he  failed  to  keep  it  in  mind  and  look  for  it,  he  is 
guilty  of  negligence  and  cannot  recover,  unless  you  find  that  he 
would  have  met  with  the  accident  had  he  kept  the  said  defect  in 
mind.  And  if  you  find  that,  before  he  reached  said  defect,  his  foot 
slipped  on  a  plank  in  the  crossing,  and  he  went  into  said  defect  by 
reason  of  the  slip,  and  you  find  that,  up  to  the  time  he  slipped,  he 
was  using  due  care  and  caution  in  passing  along  said  walk,  and  you 
find  that  he  would  not  have  met  with  the  accident  but  for  said 
slipping,  then  he  was  not  guilty  of  contributory  negligence.*® 

The  court  further  instructs  the  jury  that,  if  you  find  from  the 
evidence  that  plaintiff  knew  of  the  condition  of  the  sidewalk  at  the 
place  of  injury,  or  could  by  the  use  of  ordinary  diligence  have 
discovered  it  at  the  time  and  before  the  injury  complained  of, 
and  that  going  on  the  sidewalk  at  the  place  of  the  injury  with 
such  knowledge  was  negligence,  then  you  will  find  for  the  defend- 
ant, if  you  find  his  negligence  contributed  to  the  injury.** 

3  6  City  Council  of   Montgomery  v.  S8  HIU  v.  City  of  Glenwood,  100  N. 

Wright  72  Ala.  411,  47  Am.  Rep.  422.      W.  522,  124  Iowa,  479. 

3  7  Sti'dham  v.  Mayor,  etc.,  of  Dela-         so  Kendall  v.  City  of  Albla,  34  N. 
ware  City    67  A.  175,  6  reunewill,      W.  833,  73  Io*a,  ,241. 
359  '  *  O.Rice  V.  City  of  Des  Moines,  40 

Iowa,  63& 
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I  3981(4).    Michigan 

In  relation  to  this  question  of  contributory  negligence,  you 
should  consider  the  rapidity  which  the  testimony  shows  the  plain- 
tiff to  have  been  walking,  whether  the  night  was  dark  or  moon- 
light, and  these 'things  you  will  have  to  determine  from  the  testi- 
mony. If  you  determine  that  tJiere  was  sufficient  light  for  the 
plaintiff  to  have  seen  the  alleged  defect  by  using  his  sense  of 
sight,  you  have  a  right  to  say  that  his  failure  to  do  so  is  contribu- 
tory negligence.  You  may  consider  whether  or  not  the  plaintiff  is 
guilty  of  contributory  negligence  because  he  did  not  pass  around 
the  alleged  defective  sidewalk  instead  of  approaching  near  to  it 
or  attempting  to  pass  over  it.  The  knowledge  of  the  alleged  de- 
fects which  the  testimony  shows  he  possessed  placed  upon  him 
the  duty  to  exercise  such  ordinary  care,  to  act  himself  carefully  and 
prudently  in  view  of  the  recognized  danger,  and  to  use  such  rea- 
sonable care  and  caution  as  a  prudent  man  would  ordinarily  exer- 
cise in  view  of  such  fact,  and  in  view  of  all  the  circumstances  that 
surround  the  plaintiff  at  the  time  and  place  of  the  alleged  injury, 
taking  his  knowledge  of  the  condition  of  the  place  in  question  into 
consideration.**^ 

You  are  instructed  that,  if  the  jury  find  that  on  the day 

of ,  the  walk  in  question  was  in  a  condition  not  Reasonably 

safe  and  fit  for  piiblic  travel,  and  that  it  had  been  and  remained 
for  several  weeks  in  that  condition,  and  the  defendant  either  knew 
or  ought  to  have  known  the  existing  condition,  and  the  plaintiff 
at  or  about o'clock  came  out  of  a  lighted  room'  and  was  pro- 
ceeding carefully  along  the  walk,  and  endeavored  to  locate  the 
dangerous  place,  he  not  having  distinctly  in  mind  such  location 
by  reason  of  the  darkness  of  the  night,  and  by  reason  of  the  fact,  if 
the  jury  find  it  to  be  a  fact,  that  his  observation  was  dimmed  upon 
■coming  out  of  the  lighted  room  into  the  darkness,  he  momentarily 
failed  to  locate  the  dangerous  place,  and  to  detect  the  landmarks 
which  he  was  endeavoring  to  distinguish  to  use  as  a  guide  past  the 
dangerous  place,  and  while  using  reasonable  care  to  avoid  the 
•dangers  he  momentarily  lost  his  bearing  and  was  precipitated  into 
the  excavation,  then  he  may  be  entitled  to  recover.** 
§  3981(5).    Missouri 

The  court  instructs  the  jury  that  it  is  the  duty  of  pedestrians 

walking  on  the  sidewalk  of  the  city  of ;  to  use  ordinary  care 

and  discern  defects  in  a  sidewalk  over  which  they  are  walking. 
They  are  not  required  to  keep  their  eyes  constantly  on  the  side- 
walk ;  neither  are  they  permitted  to  go  along  the  sidewalk  regard- 

*i  Belyea  v.  City  of  Port  Huron,  99  *2  Belyea  v.  City  of  Port  Huron  m 

N..W,  740.  136  Mich.  504.  N.  W.  740,  136  Mich.  504:  ' 
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less  of  where  they  are  walking.  Therefore  the  court  instructs  you 
-that,  although  you  may  find  from  the  evidence  that  the  hole  into 
which  plaintiff  stepped  and  fell  was  a  dangerous  and  defective  hole, 
still,  if  you  believe  from  the  evidence  that  plaintiff  knew  of  said 
place  and  danger  of  using  same,  or  by  the  exercise  of  ordinary 
care  on  her  part  could  have  known  of  it*  and  that  plaintiff  attempt- 
ed to  pass  over  said  point  (without  using  reasonable  care),  and 
such  failure  contributed  to  cause  her  injury,  then  the  plaintiff  is 
■guilty  of  contributory  negligence  in  not  discerning  it,  and  your 
verdict  should  he  for  the  defendant.** 

The  court  instructs  the  jury  that,  althoughjthe  jury  may  believe 
from  the  evidence  that  plaintiff  could  have,  by  the  exercise  of  ordi- 
nary care  and  diligence,  discovered  the  hole  in  the  sidewalk  in 
question,  and  that  it  was  unsafe  and  dangerous  (if  the  jury  believe 
from  the  evidence  that  it  was  unsafe  and  dangerous),  in  time  to 
have  prevented  stepping  therein  (if  the  jury  believe  she  did  step 
therein),  yet  that  will  not  be  sufficient  to  defeat  a  recovery,  unless 
the  jury  believe  from  the  evidence  that  she  failed  to  exercise  ordi- 
nary care  and  prudence  in  passing  over  said  walk,  and  the  failure 
to  exercise  such  care  and  prudence  directly  contributed  to  her 
injuries,  if  any.** 

The  court  instructs  the  jury  that  where  a  person  knows  of  a 
confronting  danger,  and  fails  to  use  reasonable  care  to  avoid  being 
injured  thereby,  the  law  calls  his  conduct  careless,  because  it  is 
out  of  harmony  with  ordinary  prudence  and  loads  it  with  the  entire 
responsibility  for  the  consequences,  notwithstanding  the  negli- 
gence of  another  may  have  aided  in  producing  them.  Therefore 
if  you  find  and  believe  from  the  evidence  that  plaintiff  knew  of 
the  defective  condition  of  the  sidewalk  and  failed  to  use  reasonable 
care  to  avoid  falling  on  it,  your  verdict  should  be  for  defendant.*^ 

The  court 'instructs  the  jury  that  the  plaintiff  had  the  right  to 
assume  that  she  could  use  the  sidewalk,  on  which  she  alleges  she 
was  walking  when  she  fell,  with  safety,  using'  such  care  as  an 
ordinarily  prudent  person  would  exercise  under  like  circumstances, 
and,  though  she  may  have  known  the  sidewalk  was  defective,  yet 
this  fact  alone  would  not  prevent  her  from  recovering  in  this  ac- 
tion, but  should  be  taken  into  consideration  by  the  jury  with  other 
facts  and  circumstances  in  evidence  as  to  whether  she  was  exer- 
cising ordinary  care  as  above  defined.**  • 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 

48  Clancy  v.  City  of  Joplin  (App.)  Springs,  171  S.  W.  657,  185  Mo.  App. 

181  S.  W.  120.  464. 

4*  Clancy  v.  City  of  Joplin  (App.)  *<i  Elliott  v.  Kansas  Ctty,  96  S.  W. 

181  S  W   120.  1023,  198  Mo.  593,  6  h.  R.  A.  (N.  S.) 

«»  Stephens  T.  City  of  El  Dorado  J.082,  8  Ann.  Cas.,  653. 
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ant  city  to  see  that  the  sidewalk  in  question  was  constructed  of 
such  materials  and  in  such  a  manner  as  to  make  it  reasonably  safe 
for  travel,  and  to  see  that  it  was  kept  and  maintained  in  a  reason- 
ably safe  condition  for  use  and  travel  thereon  in  the  ordinary 
modes ;  and  if  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant negligently  or  knowingly  permitted  said  sidewalk  to  be  con- 
structed in  an  improper,  insecure,  and  defective  manner,  by  using 
insufficient  stringers,  and  placing  the  boards  across  the  stringers 
so  that  the  ends  of  the  boards  lapped  over  the  stringers  at  either 
side,  and  that  the  boards  were  insecurely  nailed,  whereby  and  by 
reason  thereof  said  Sidewalk  became  and  was'  unsafe  and  danger- 
ous, and  was  not  reasonably  safe  for  travel  thereon-,  or  if  the  jury 
believe,  from  the  evidence,  that  the  sidewalk,  at  the  time  and 
place  when  and  where  plaintiff  clairhs  to  have  been  injured,  was 
out  of  repair,  and  unsafe  for  travel  thereon  by  the  ordinary  modes, 
by  reason  of  the  stringers  being  unsound,  and  the  boards  being- 
loose  or  insecurely  nailed  to  said  stringers,  and  that  defendant's 
officers,  whose  duty  it  was  to  keep  said  sidewalk  in  repair,  knew, 
or  might  by  the  exercise  of  ordinary  care  and  diligence  have 
known,  of  its  defective  and  unsafe  condition  in  time  to  have  re- 
paired the  same  before  said  alleged  injury  to  plaintiff,  and  that, 
while  plaintiff  was  walking  along  said  Walk,  where  it  was  so  de- 
fective and  out  of  repair,  by  the  side  of  Mrs.  ,  in  the  exer- 
cise of  ordinary  care  herself,  she  was  violently  thrown  down  upon 
the  sidewalk  and  ground,  and  injured,  by  a  loose  or  insecurely 
nailed  board  in   said  walk  flying  up  and   out  of  its  place  when 

stepped  on  ^y  Mrs.  ,  who  was  walking  in  company  with 

plaintiff,  then  and  in  such  case  the  jury  should  find  for  plaintiff, 
although  the  jury  may  believe,  from  the  evidence,  that  plaintiff 
knew  the  condition  of  said  sidewalk,  and  that  it  was  out  of  repair 
and  unsafe.*' 

§  3981(6).     Montana 

You  are  instructed  that  the  ordinary  and  reasonable  care  re- 
quired of  plaintiff  is  that  degree  of  care  which  might  reasonably  be 
expected  from  an  ordinarily  prudent  person  under  the  circumstanc- 
es surrounding  her  at  the.  time.  If  you  find  from  the  evidence  that 
at  the  time  in  question  the  sidewalk  was  improperly  constructed, 
and  by  reason  of  such  improper  construction  was  unusually  slip- 
pery or  otherwise  dangerous,  and  you  further  find  that  such  facts 
were  then  known  to  plaintiff,  then  the  law  required  her  to  use 
more  care  than  if  she  had  not  such  knowledge,  and  if  she  neglected 
to  do  so,  and  such  neglect  contributed  to  the  injury  she  sustained, 

47  Cliilton  V.  City  of  St.  Joseph,  44  S.  \V.  766,  14,J  JXo.  192. 
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if  any,  she  cannot  recover  in  this  action,  and  your  verdict  should 
be  for  the  defendant.** 

§  3981(7).    Nebraska 

You  are  instructed  that  ordinary  and  reasonable  care  required 
of  plaintiff  is  that  degree  of  care  which  might  reasonably  be  ex- 
pected from  an  ordinarily  prudent  person  under  the  circumstances 
surrounding  him  at  the  time.  If  you  should  find  from, the  evi- 
dence that  at  the  time  and  prior  thereto  plaintiff  knew  of  the  de- 
fective and  dangerous  sidewalk  and  where  it  was  located,  he  was 
required  to  use  more  care  than  if  he  had  not  such  knowledge, 
and  if  he  neglected  to  do  so  and  such  neglect  contributed"  to  the 
injury  he  cannot  recover;  but  if  he  did  use  more  than  he  would 
be  required  to  do  in  case  he  had  no  such  knowledge  and  was  in- 
jured by  reason  of  defendant's  neglect,  and  no  fault  of  plaintiff 
contributed  to  the  injury,  you  should  find  for  the  plaintiff.** 

§  3981(8).    North  Dakota 

I  charge  you,  gentlemen  of  the  jury,  that  prior  knowledge  of  a 
defect  in  a  sidewalk  by  one  who  is  injured  is  not  necessarily  proof 
of  contributory  negligence;  and  if  you  believe  from  the  evidence 
in  this  case  that  the  plaintiff  had  knowledge  that  the  sidewalk  was 
out  of  repair,  and  even  dangerous,  yet  because  of  that  fact  alone 
he  would  not,  therefore,  be  bound  to  forego  travel  on  such  side- 
walk.^i 

§  3981(9).    Virginia 

The  court  further  instructs  the  jury  that  if,  previous  to  the 
accident,,  the  plaintiff  knew  that  there  was  ice  ahead  of  her,  and 
then  took  the  risk  of  passing  over  it  safely,  she  cannot  recover, 
unless  she  used  care  and  caution  which  a  person  of  ordinary 
prudence  would  exercise  with  a  knowledge  that  there  was  some 
ice  there ;  that,  if  she  had  knowledge  there  was  an  obstruction  and 
interference  with  the  passage,  so  as  to  render  it  perilous,  danger- 
pus,  and  insecure  for  a  person  of  ordinary  care  and  prudence  to 
pass,  she  took  heir  chance,  and  would  not  be  entitled  to  recover, 
notwithstanding  they  may  believe  the  city  negligent.** 

4  8  Kansier  v.  City  of  Billings,  184  utory    negligence    and    that   plaintiff 

P.  630,  56  Mont.  250.  must  have  exercised  such  care  as  an 

49  City   of   Lexington   v.    Fleharty,  ordinarily   careful   and  prudent  per- 

104  N.  W.  1056,  74  Neb.  626;   City  of  son  would  have  exercised  under  like 

Lincoln  v.  Holmes,  28  N.  W.  851,  20  -circumstances,    vyhich    circumstances 

Neb.  39.  include  plaintiffs  knowledge  of  the 

51  Gagnier  v.  City  of  Fargo,  96  N.  condition  of  the  walk  at  the  time  of 

W.  841,  12  N.  D.  219.    Proper  in  con-  the  accident. 

nectlon  with  other  instructions  that  62  city  of  Lynchburg  v.  Wallace,  29 

jury  may  consider  the  knowledge  of  S.  E.  675,  95  Va.  640. 
"plaintiff  on  the  question  of  contrib- 
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i  3981(10).   Washington 

I  instruct  you  that  if  the  plaintiff  knew  of  the  alleged  dangerous 
condition  of  the  sidewalk  prior  to  the  time  of  the  accident,  then  the 
law  would  require  more  care  on  her  part  to  avoid  injury,  than  if 
she  knew  nothing  about  it.  The  degree  of  care  in  each  case  re- 
quired to  ,be  used  by  the  plaintiff  would  still  be  ordinary  care,  and 
she  would  not,  be  under  obligation  to  use  a  greater  degree  of  care 
than  ordinary  care,  but  would  be  required  to  use  that,  degree  of 
care,  to  wit,  ordinary  care,  which  reasonable  prudence  and  caution 
would  dictate  to  the  ordinary  traveler  as  being  proper  to  be  used. 
When  a  person  knows  of  a  dangerous  sidewalk,  the  law  requires  of 
him  to  exercise  such  reasonable  care  as  an  ordinarily  prudent  and 
cautious-  person  would  use  under  like  circumstances.  If  this  is 
done,  and,  injury  results,  the  person  is  without  fault,  and, if  you  find 
this  to  be  the  case,  the  plaintiff  was  not  guilty  of  contributory 
negligence.  If  this  was  not  done,  and  the  failure  so  to  do.  proxi- 
mately contributed  to  the  injury,  then  she  was  guilty  of  contribu- 
tory negligence,  and  cannot  recover.  The  question  of  whether,  up- 
on all  the  facts  in  the  case  as  disclosed  from  all  the  evidence,  the 
plaintiff  was  or  was  not  guilty  of  contributory  negligence  is  one 
for  your  determination,  and  while  previous  knowledge,  if  you 
find  she  had  such  knowledge,  of  the  condition  of  the  sidewalk,  on 
the  part  of  the  plaintiff,  and  the  fact  that  she  was,  if  you  find  that 
she  was,  wearing  high-heeled  shoes,  is  not  conclusive  that  she  was 
guilty  of  contributory  negligence,  yet  you  have  a  right  to,  and  may, 
if  you  find  that  such  acts  or  omissions  on  her  part  were  acts  of 
negligence  contributing  proximately  to  her  injury,  find  for  the 
defendant,^* 

§  3982.    Violation  of  city  ordinance 

I  instruct  you  that  the  violation  of  a  city  ordinance  is  not  such 
negligence  as  will  bar  recovery,  unless  such  violation  is  the  proxi- 
mate cause  of  an  accident.    And  in  this  regard  I  instruct  you  that 
even  though  you  may  find  that  the  plaintiff  drove  his  motor  truck 

around  the  corner  of street  and avenue  at  a  rate  of 

speed  in  excess  of miles  per  hour,  and  in  violation  of  the 

ordinance  of  the  city  of ,  yet,  if  you  further  find  that  the 

speed  at  which  the  auto  truck  was  traveling  was  a  remote  cause  or 
a  mere  condition  of  the  accident,  as  alleged  in  plaintiff's  complaint, 
if  you  find  an  accident  did  occ,ur,  and  if  you  further  find  that  the 
defendant  was  negligent  in  the  way  and  manner  in  which  it  kept 

and  maintained  ■ street  and avenue  at  the  intersecting 

point  thereof,  ,and  the  way  and  manner  in  which  the  city  kept  the 

Bs  Taylor  v.  City  of  Spokane,  171  P.  249,  100  Wash.  409,  2  A.  L.  B.  1046. 
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lower  crosswalk,  as  alleged  in  plaintiff's  complaint,  all  of  wliich 
negligent  act  or  acts,  if  any,  were  the  direct  and  proximate  cause  of 
the  injury  that  the  plaintiff  sustained,  if  any,  then  your  verdict 
shall  be  for  the  plaintiff  and  against  the  defendant.^ 

§  3983.     Acts  in  emergencies 

I  am  asked  by  the  plaintiff  to  charge  you  that  some  testimony 
has  been  offered  by  the  defendant  by  which  it  is  attempted  to  show 
that  the  plaintiff  might  have  stopped  his  automobile,  or  might  have 
turned  it  to  the  right  or  left,  before  it  went  into  the  excavation. 
The  plaintiff  has  told  you  what  he  did  as  soon  as  he  discovered  the 
excavation  in  front  of  him,  and  has  told  you  the  kind  of  automo- 
bile he  was  on  at  the  time,  and  the  year  when  it  was  made,  and 
the  distance  in  which  it  can  be  turned,  the  speed,  going  at  the  rate 

of  or  ■■ —  miles  per  hour.     Upon  this  point  I  charge 

you  that  our  Supreme  Court  has  said  that  one  suddenly  put  in 
danger  is  not  required  imperatively  to  do  that  which,  after  the 
peril  is  ended,  it  is  seen  might  have  been  done,  and  escaped.  The 
law  makes  allowance  for  the  fright  and  lack  of  carefulness  or  judg^ 
ment  incident  to  the  peril,  and  it  would  be  absurd  to  require  the 
plaintiff  in  this  case,  when  he  saw  the  excavation  ahead  of  him, 
and  was  suddenly  called  upon  to  decide  how  he  should  escape,  to 
exercise  the  same  coolness  and  n^e  that  an  uninterested .  by- 
stander might  manifest.  There  c^fbe  no  question  about  that, 
gentlemen  of  the  jury,  but  still  he  is  bound  to  use  that  degree  of 
diligence  which  the  average  prudent  man  would  use  on  such  an 
occasion  as  that,  and,  if  he  haid  a  right  to  anticipate  that  there  was 
any  peril  at  that  particular  point,  of  course,  gentlemen  of  the  jury, 
he  was  bound  to  approach  at  a  rate  of  speed  which  was  coi^- 
sistent  with  a  rate  which  would  have  been  adopted  by  a  reasonably 
prudent  person.^ 

§  3984,    Care  required  from  children 
§  3984(r).    Virginia 

The  court  further  instructs  the  jury  that  the  conduct  of  an  in- 
fant is  not  of  necessity  to  be  judged  by  the  same  rules  which  gov- 
ern that  of  an  adult ;  that  while  it  is  the  general  rule,  in  regard  to 
an  adult  or  grown  person,  that,  to  entitle  him  or  her  to  recover 
damages  for  an  injury  resulting  from  the  fault  or  negligence  of 
another,  he  or  she  must  have  been  free  from  fault,  such  is  not  the 
rule  in  regard  to  an  infant  of  tender  years.  The-  care  and  caution 
required  of  a  child  is  according  to  its  maturity  and  capacity  whol- 
ly, and  this  is  to  be  determined  by  the  circumstances  of  the  case 

54  Walters  v.  City  of  Seattle,  1G7  P.  ss  Karrer  v.  Olty  of  Detroit,  106  JJ. 

124,  97  Wash.  65T.  W,  64,  142  Mich.  331. 
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and  the  evidence  before  the  jury,  and  the  law  presumes  that  a  child 
between  the  ages  of  7  and  14  years  cannot  be  guilty  of  contribu- 
tory negligence,  and,  in  order  to  establish  that  a  child  of  such  age 
is  capable  of  contributory  negligence,  such  presumption  must  be 
rebutted  by  evidence  and  circumstances  establishing  her  maturity 
and  capacity.^® 

§  3964(2).    Washington 

You  are  further  instructed  that,  in  determining  the  question 
whether  or  not  the  plaintiff  was  guilty  of  contributory  negligence 
to  such  an  extent  as  to  directly  and  proxiriiately  and  materially 
contribute  to  the  injury  which  he  suffered,  it  is  the  duty  of  the  jury 
to  take  into  consideration  the  boy's  age  and  all  of  the  circum- 
stances siirrounding  him,  his  experience  or  lack  of  experience,  his 
knowledge  or  lack  of  knowledge,  the  amount  of  prudence,  care,  and 
judgment  which  would  ordinarily  and  reasonably  be  expected  of  a 
boy  of  that  age  under  the  circumstances  and  conditions  shown  by 
the  evidence  in  this  case.  That  is  the  rule  by  which  the  question  of 
whether  or  not  he  is  guilty  of  contributory  negligence  is  to  be 
measured  by  the  jury.  You  should  not  apply  to  the  plaintiff  in 
the  case  the  same  rules  you  would  apply  to  a  grown  man.  You 
should  make  allowances  for  his  youth,  and,  in  attempting  to  deter- 
mine the  question  of  his  coii^ibutory  negligence  or  the  lack  of  it, 
inquire  whether  or  not  he  es^pcised  such  care  as  would  reasonably 
and  ordinarily  be  expected  of  a  boy  of  his  age,  intelligence,  and 
experience  under  like  circumstances  and  conditions.^' 

§  3985.     Intoxication  of  person  injured  at  time  of  accident 

You  are  instructed  that  since  a  person,  when  intoxicated,  is  less 
likely  to  use  ordinary  care  in  a  given  instance  than  when  he  is 
sober,  it  is  always  proper  to  inquire  into  his  condition  in  this  re- 
spect. If  he  has  been  called  upon  to  use  such  care,  and  if  it  is 
found  that  at  the  time  he  was  intoxicated,  this  circumstance  may 
be  considered  upon  the  question  whether  he  did  in  fact  use  ordi- 
nary care  at  the  time  in  question.^^ 

§  3986.     Effect  of  contributory  negligence 
§  3986(1).    Georgia 

I  charge  you,  whatever  the  law  required  positively  the  defendant 
to  do,  a  failure  to  do  so  is  negligence,  and  in  this  case  the  law 
required  the  city  to  keep  the  streets  in  safe  condition  for  travel 
in  the  ordinary  modes,  and,  if  you  are  satisfied  from  the  evidence 

"City  of  Roanoke  v.  Shull,  34  S.  os  Guertin  v.  Town  of  Hudson    63 

p.  34.  97  Va,  419,  75  Am.  St.  Rep.  791.       A.  736,  71  K.  H.  505.  ' 

i^'  Davis  V.  City  of  Wenatchee,  149 
P.  337,  86  Wash.  13. 
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that  it  failed  to  do  so,  then  I  charge  you  that  the  defendant  was 
guilty  of  negligence.  The  law  also  required  the  plaintiff  to  exer- 
cise* ordinary  care  in  using  the  street,  and  if  you  are  satisfied  from 
the  evidence  that  he  failed  to  do  so,  then  I  charge  you  that  the 
plaintiff  was  also  guilty  of  negligence.  Therefore,  if  you  are 
satisfied,  from  the  evidence,  that  the  defendant  was  negligent,  and 
such  negligence  resulted  in  injury  to  the  plaintiff,  and  you  are  also 
satisfied,  from  the  evidence,  that  the  plaintiff  was  also  negligent  at 
the  same  time,  and  his  negligence  concurred  with  the  negligence 
of  the  defendant,,  and,  concurring  with  the  negligence  of  the  de- 
fendant, contributed  to  this  injury  of  the  plaintiff,  so  that  plain- 
tiff's negligence  would  become  a  proximate  cause  of  the  injuries, 
and  that  the  plaintiff  would  not  have  been  injured  if  he  had  not 
been  negligent,  even  though  the  defendant  was  also  negligent,  the 
plaintiff,  under  such  circumstances,  could  not  r^ecover  for  his  in- 
juries.*® 

§  3986(2).    Kentucky 

I  further  instruct  you,  gentlemen,  that  it  was  the  duty  of  the 
plaintiff  to  exercise  ordinary  care  for  her  own  safety  in  using  the 
sidewalk,  and,  if  you  believe  from  the  evidence  in  this  case  that  she 
failed  to  exercise  such  care,  and  such  failure,  if  any,  so  contributed 
to  bring  about  her  fall  and  injury,  if  she  did  fall  and  was  injured, 
that  but  for  her  failure  to  exercise  such  care  she  would  not  have 
been  injured,  the  law  of  the  case  is  for  the  defendant,  and  you 
should  so  find,  although  you  may  believe  from  the  evidence  that  the 
sidewalk  was  negligently  permitted  to  be  in  an  unsafe  condition,  as 
submitted  to  you  in  the  first  instruction.*" 

You  are  instructed  that,  if  you  believe  that  the  plaintiff  was  in- 
jured by  reason  of  the  negligence  of  the  defendant,  and  also  believe 
that  the  plaintiff  was  also  guilty  of  negligence  contributing  to  said 
injury,  and  that,  but  for  the  concurrent  negligence  of  the  said 
plaintiff  and  defendant,  the  injuries  would  not  have  been  sustained, 
then  the  jury  should  find  for  the  defendant  city.®^ 

§  3986(3).    Michigan 

You  are  instructed  that  the  plaintiff  will  not  yet  be  entitled*  to 
recover  unless  he  has  shown  to  you  by  a  preponderance  of  the  evi- 
dence that  his  own  negligence  did  not  contribute  to  his  injury,  ff 
the  plaintiff  herein  might  have  avoided  the  consequences  of  de- 
fendant's negligence,  but  did  not,  he  cannot  recover."* 

59  HoUiday  v.  Mayor,  etc.,  of  City  ei  city  of  Covington  v.  Whitney,  !)!) 

of  Athens,  74  S.  E.  67,  10  Ga.  App.  S.  W,  337,  90  Ky.  Law  Rep.  659. 

709  62  Hunter  v.  Village  of  Durand,  100 

e'o  City  of  Louisville  v.  Dah'l,  185  S.  N.  W.  191,  137  Mich.  53. 
W.  1127,  170  Ky.  281. 
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§  3986(4).    Texas 

You  are  instructed  that,  if  you  find  that  the  ditch  was  dangerous, 
and  that  defendant  had  been  guilty  of  negligence  in  permitting  it 
to  become  and  remain  in  such  condition,  still,  if  you  find  that  plain- 
tiff was  guilty  of  negligence  in  the  manner  in  which  he  attempted 
to  cross,  and  that  his  negligence  contributed  to  the  accident,  and 
that  the  accident  would  not  have  occurred  if  plaintiff  had  exercised 
reasonable  care,  the  plaintiff  cannot  recover.®* 

§  3986(5).    Washington 

You  are  instructed  that  the  affirmative  defense  contained  in  the 
answer  of  the  defendant  to  the  complaint  is  the  defense  of  contribu- 
tory negligence  on  the  part  of  the  plaintiffs,  and  that  contributory 
negligence  on  the  part  of  the  plaintiffs,  if  established  by  the  evi- 
dence, under  the  instructions  of  the  court  given  you  in  thdt  regard,, 
is  a  complete  defense  to  the  action  of  such  plaintiffs,  and  precludes 
any  recovery  on  the  part  of  the  plaintiffs,  and  it  is  immaterial  to- 
such  defense,  when  contributory  negligence  is  established,  to  what 
extent  the  defendant  may  have  been  negligent  also  in  the  matter. 
You  are  further  instructed  in  this  regard  that  the  term  "contribu- 
tory negligence"  as  used  in  these  instructions  and  in  the  case  is- 
defined  and  explained  to  you  as  follows :  Such  an  act  or  omission? 
on  the  part  of  the  plaintiff,  amounting  to  want  of  reasonable  and. 
ordinary  care,  as  contributing  to,  or  concurring  or  co-operating 
with,  the  negligent  act  of  the  defendant,  is  the  proximate  cause  of 
the  injury  and  damage  complained  of,  that  is,  such  negligence  on 
the  part  of  such  plaintiff  as  helped  to  produce  the  injury  and  dam- 
age complained  of.** 

§  3987.     Negligence  of  plaintiff  not  proximate  cause  of  accident 
You  are  instructed  that  if  you  find  that  the  defendant,  the  city  of 

— ,  was  guilty  of  negligence,  as  alleged  in  plaintiff's  complaint^ 

which  negligence  was  the  direct  and  proximate  cause  of  the  injury  that 

the  plaintiff sustained,  if  any,  the  plaintiff  will  be  entitled  to- 

recover,  even  though  the  plaintiff at  the  time  he  was  operating 

his  auto  truck  down street  may  have  been  guilty  of  negligence 

in  eperating  his  automobile  truck  at  a  rate  of  speed  in  excess  of  the 
state  law,  if  you  further  find  that  the  negligence  of  the  plaintiff  ini 
this  regard  was  only  a  remote  cause  or  a  mere  condition  of  the  acci- 
dent.'" 

«8  City  of  Austin  v.  Ritz,  9  S.  W.  es  Walters  v.  City  of  Seattle,  let 

884,  72  Tex.  391.  P.  124,  97  Wash.  657. 

« 4  Walters  v.  City  of  Seattle,  167 
P.  124,  97  Wash.  657. 
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9.    Pleading  and  Evidence 

§  3988.    Confining  plaintiff  to  negligence  alleged  in  declaration 

You  are  instructed  that  in  order  that  the  plaintiff  may  recover  in 
this  case  it  is  necessary  that  you  should  be  satisfied,  not  only  that  the 
injuries  complained  of  were  caused  by  the  negligpnce  of  the  defend- 
ant, and  that  the  plaintiff  was  free  from  any  negligence  that  contributed 
thereto,  but  also  that,  the  said  injuries  were  caused  or  received  in  the 
manner  alleged  in  the  plaintiff's  declaration.  He  must,  therefore,  have 
satisfied  you  that  his  horse,  was  hurt  by  stepping  or  falling  into  a  hole 
or  excavation  in  the  street  as  he  has  averred;  for  that  is  the  injury 
upon  which  he  bases  his  action,  and  he  must  recover  for  that,  or  not 
at  all.«« 

§  3989.     Presumptions  and  burden  of  proof 

The  jury  are  instructed  that  contributory  negligence  is  an  affirmative 
defense,  and  that  the  burden  of  proof  is  upon  the  defendant,  alleging 
it,  to  establish  such  negligence  on  the  part  of  the  plaintiff  by  a  pre- 
ponderance of  the  evidence.*' 

§  3990.    Res  ipsa  loquitur 

I  instruct  you  that  if  you  find  that  the  accident  complained  of  was 
one  which,  in  the  ordinary  course  of  business,  would  not  have  occurred 
except  for  failure  or  neglect  on  the  part  of  the  defendant,  its  agents 
or  employes,  to  use  that  degree  of  care  which  the  law  requires,  and 
which  I  will  hereafter  explain  to  you,  and  you  further  find  that  the 
negligent  operation  of  the  defendant's  electrical  apparatus  is  naturally 
accompanied  with  danger,  and  that  knowledge  of  its  condition  is  prac- 
tically limited  to  the  defendant  or  its  servants,  and  evidence  as  to  the 
same  is  imavailable  except  through  it  or  them,  and  that  the  deceased 
was  under  no  obligation  to  know,  and  did  not  know,  or  have  reason  or 
opportunity  to  know  of  the  danger  that  threatened  him,  then  the  mere 
happening  of  the  accident  under  such  circumstances  creates  the  infer- 
ence that  the  defendant  was  negligent,  and  in  that  case  the  burden 
would  be  shifted  to  the  defendant  to  show  that  it  was  not  guilty  of 
such  negligence.^ 

§  3991.    Burden  of  proof  as  to  contributory  negligence 
See,  also,  ante,  g  3989. 

The  jury  are  instructed  that  the  burden  of  proving  contributory  neg- 
ligence is  upon  the  defendant,  if  that  defense  is  relied  upon,  and  it 
may  be  proved  by  affirmative  testimony,  or  may  be  deduced  from 

oe  Stidham  v.  Delaware  City  (Del.)  ««  Abrams  v.  City  of  Seattle,  111  P. 

67  A    175   6  Pennewill,  359.  168,  60  Wash.  356,  140  Am.  St.  Rep. 

67  Walters  v.  City  of  Seattle,  167  916. 
P.  124,  97  Wash.  657. 
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all  the  evidence  in  the  case,  but  the  defense  must  be  established  by  a 
preponderance  of  the  evidence  in  favor  of  the  defendant.*® 

§  3992.     Matters  considered  in  determining  whether  locus  in  quo 

defective 
§  3992(1).    Colorado 

You  are  instructed  that  the  testimony  shows  that  the  walk  in  ques- 
tion had  an  inclination  toward  the  street  slightly  in  excess  of  that 
fixed  by  ordinance.  Counsel  for  plaintiff  urge  that  this  conclusively 
establishes  negligence  against  the  city.  The  court  instructs  the  jury 
that  such  fact,  does  not  in  and  of  itself  alone  necessarily  establish  neg^ 
ligence,  but  that  it  is  a  fact  which  the  jury  should  take  into  consider- 
ation, with  all  of  the  other  testimony,  in  reaching  a  conclusion  as  to 
whether  the  walk  was  of  a  defective  or  dangerous  construction.'"' 

§  3992(2).    West  Virginia 

The  court  further  instructs  the  jury  that  the  question  as  to  whether 
or  not  the  street  and  sidewalk  at  the  place  mentioned  and  described  in 
the  declaration  in  this  case  were  in  a  reasonably  safe  condition  for  the 
purpose  of  persons  lawfully  passing  and  repassing  over  and  along 
the  same,  both  by  day  and  night,  must  be  determined  from  the. con- 
dition said  sidewalk  was  in  at  the  time  the  alleged  injury  complained 
of  by  the  plaintiff  was  received  by  him,  and  not  from  its  condition  be- 
fore or  after  that  time.''^ 

§  3993.     Conditions  prior  to  accident 

You  are  instructed  that  the  condition  of  the  set-off  prior  to  the  in- 
jury cannot  be  considered  by  you  in  determining  whether  or  not  the 
city  has  been  negligent,  if  you  should  find  that  the  set-off  complained 
of  as  dangerous  was,  on  the  evening  of  the  alleged  injury,  barricaded 
or  protected  so  as  to  be  reasonably  safe  to  persons  walking  on  the 
sidewalk  there,  in  the  exercise  of  due  care,  or  such  care  as  an  ordi- 
nary prudent  man  would  exercise,  taking  into  consideration  the  kind 
of  night  it  was."* 

§  3994.     Matters  considered  in  determining  question  of  contribu- 
tory negligence 
§  3994(1).    Iowa 

You  are  instructed  that  if  the  plaintiff,  by  his  own  negligence,  prox- 
imately contributed  to  his  own  injury,  then  the  defendant  is  not  liable 
in  this  suit.  In  determining  the  question  of  negligence  on  the  part  of 
the  plaintiff,  it  will  be  proper  for  the  jury  to  take  into  consideration 
the  hour  of  the 'night  the  injury  was  receiiied,  and  the  business  call- 

0  9  Gordon  v.  City  of  RiclimoiKl,  2  S.  7i  Foley  v.  Citv  of  I-Iuutln"-ton    41 

E.  727,  S3  Va.  436.  S.  E.  113,  51  W.  Va.  396.                ' 

7  0  Griffith  V.  City  and  CJoiinty  of  "  Cramer  v.  City  of  Burlinaton  42 

Denver,  132  P.  57,  55  Colo.  37.  Towa,  315.                                   fe      .  t- 
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ing  plaintiff  to 's  saloon,  the  darkness  of  the  night,  and  all  the 

facts  and  circumstances  connected  with  his  visiting  said  saloon,  and 
whether  or  not  the  plaintiff  was  under  the  influence  of  intoxicating 
liquors.'* 

§  3994(2).     Missouri 

The  court  instructs  the  jury  that,  in  determining  the  question  of 
negligence  or  carelessness  on  the  part  of  plaintiff,  the  jury  will  take 
into  consideration  all  the  facts  and  circunistaijces  proved,  including 
the  condition  of  the  streets  and  the  street  crossing  at  the  place  where 
the  injury  is  alleged  to  have  occurred,  the  condition  of  the  brakes  on 
the  wagon  in  which  the  plaintiff  was  riding,  the  manner  in  which  he 
had  his  wagon  loaded,  his  position  on  the  wagon  with  reference  to  the 
lever  which  controlled  the  brake,  his  manner  of  handling  his  team,  the 
time  of  day  when  he  was  injured,  and  all  other  facts  and  circumstances 
proven,  and  if,  after  the  consideration  of  all  the  evidence  and  cir- 
cumstances proven  in  the  case,  the  jury  believe  and  find  from  the 
evidence  that  the  plaintiff  failed  to  exercise  that  care  which  a  prudent 
person  ordinarily  would  have  used  under  like  circumstances,  and  that 
his  failure  to  exercise  such  care  contributed  to  his  injury,  he  is  not 
entitled  to  recover.'* 

§  3995.     Limiting  effect  of  evidence — Defects  at  other  places  than 
that  of  accident 

You  are  instructed  that  the  court  has  permitted  evidence  to  go  to 
you  tending  to  show  that  the  walk  within  a  short  distance  froni  the 
place  where  it  is  claimed  the  accident  happened  was  out  of  repair; 
that  is,  that  boards  were  loose  at  other  places  in  the  same  block.  You 
are  especially  instructed  that  this  testimony  should  be  considered  by 
you,  as  against  the  city,  only  for  the  purpose  of  tending  to  show,  if  it 
does  (and  that  is  for  you  to  say),  whether  o^  not  the  city  authorities 
should  have  had  knowledge  or  notice  of  the  condition  of  the  walk  or 
plank  where  the  accident  is  claimed  to  have  happened,  by  the  exercise 
of  reasonable  care.'® 

§  3996.     Sufficiency  of  evidence  of  cause  of  injury 

You  are  instructed  that  if  you. find  that  the  injury  sustained  by  the 
plaintiff  was  produced  by  two  cWuses,  namely,  the  slant  of  the  ^tep 
in  question,  and  a  coating  of  ice  thereon,  the  result  of  the  storm 
of  the  night  before,  the  latter  being  a  cause  for  which  no  one  was 
responsible,  the  plaintiff  cannot  recover,  unless  she  has  shown  by  a 
preponderance  of  the  credible  testimony  that  the  slant  of  the  step  was 

7  3  Cramer  v.  City  of  Burlington,  39  ?=  Bailey  v.  City  of  Centerville,  78 

Iowa,  512.  N.  W,  831, 108  Iowa,  20. 

'^Den-ington    v.    City    of    Poplar 
Bluff,  186  S.  W.  561. 
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the  real  cause  of  the  injury,  and  but  for  which  it  would  not  have 
happened;  neither  can  a  recovery  be  had  if  it  is  equally  as  probable 
that  the  injury  came  from  the  one  cause  as  from  the  other.''* 

E.    NegligkncE  with  Respect  to  Drains  and  Sewers 

§  3997.    In  general 
§  3997(1).    Georgia 

The  court  instructs  the  jury  that  the  issue  between  the  parties  to  this 
case,  as  set  out  at  length  in  the  pleadings,  which  yOu  are  at  liberty  to 
read  for  yourselves,  succinctly  stated;  makes  up  this  case :  The  plain- 
tifif  alleges  that  there  was  to  the  cellar  of  the  store  occupied  by  him  a 
sewer  built  for  the  purpose  of  draining  the  same,  and  that  with  that 
sewer  his  cellar  was  a  fit  place  to  store  goods,  and  that  he  had  cer- 
tain goods  stored  in  that  cellar ;  that  the  city  negligently,  and  without 
proper  exercise  of  its  duty,  cut  the  drainage  sewer,  and  caused  it  to 
be  fixed  in  such  a  way  as  to  render  it  less  fit  for  the  purposes  for 
which  it  was  built,  and  made  it  unfit  to  drain  the  same,  and  caused  it 
to  be,  by  those  repairs,  stopped  up  by  the  matters  and  things  that 
drained  through  it;   and. that  the  stop  in  the  sewer  at  the  intersection 

of and streets,  preventing  the  water  from  flowing  out 

of  the  sewer,  caused  the  water  to  back  into  the  cellar,  and  run  in  the 
cellar,  covering  in  whole  or  in  part  merchandise,  and  damaging  it  by 
contact  with  the  water.  The  defendant  denies  that — all  of  it — and 
says'  that,  if  there  was  any  sewer  at  all,  it  was  a  private  drain,  with 
which  the  defendant  had  nothing  to  do;  that,  if  it  cut  that  private 
drain,  it  fixed  it  in  a  workmanlike  manner ;  and,  whether  it  was  fixed 
in  a  workmanlike  manner  or  not,  the  water  in  the  cellar  did  not  get 

there  by  reason  of  the  stoppage  of  the  sewer  at and ,  but 

the  water  got  in  the  cdj^ar  of  plaintiff's  store  in  some  other  manner, 
-either  flowing  there  from  a  source  higher  than  plaintiff's  store,  or 
from  the  rains  on  the  surface  of  the  earth  falling  into  the  area  open- 
ings ;  and  that  in  any  event  it  is  not  liable  for  any  damages,  and  that, 
if  liable  at  all,  not  for  the  sum  claimed  by  the  plaintiff.  And  so  you 
are  to  decide  the  issues  of  fact  which  will  fix  the  rights  of  the  parties, 
and,  in  the  event  you  should  find  that  the  plaintiff  is  entitled  to  re- 
cover, then  you  would  decide  the  eStent  of  his  damage.''' 

The  court  instructs  the  jury  that  your  first  inquiry  will  be  touching 
those  issues  of  fact  upon  which  the  plaintiff's  right  of  action  depends, 
without  regard  to  the  question  of  damages,  for,  if  the  plaintiff  has  no' 
right  of  action,  of  course  he  can  have  no  recovery  for  any  damages 
he  may  have  suffered.    It  would  be  what,  under  the  law,  is  termed 

78  Langhammer  v.  Gity  of  Manches-  77  Mayor,  etc.,  of  City  of  Macon  v 

ter,  68  N.  W.  688,  99  Iowa,  295,  Small,  34  S.  E.  152,  108  Ga.  309. 
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"damage  without  injury.'.'    The  defendant  had  the  right  to  build  up 
and streets  and  the  pubHc  alleys  at  any  time  in  such 


way  as  its  judgment  dictated  to  be  for  the  interest  of  the  general 
public,  and  therefore  the  plaintiff  can.  have  no  right  of  action  because 
the  streets  and  alleys  were  changed  in  their  grades.  The  plaintiff's 
right  of  action  will  depend  upon  the  rights  which  he  and  the  defend- 
ant had  touching  the  sewer  which  is  alleged  to  have  drained  his  cellar. 
In  order  to  recover,  the  plaintiff  must  show  you  "that  the  water  came 
in  his  cellar  by  reason  of  the  negligent  act  of  the  defendant,  and 
damaged  his  goods.  So.  your  first  inquiry  will  be  directed,  perhaps, 
logically  to  the  inquiry  as  to  how  the  water  came  to  be  in  the  cellar, 
if  you  should  determine  that  there  was  water  in  the  cellar.  The  bur- 
d,en  is  on  the  plaintiff  to  show,  by  a  preponderance  of  the  testimony, 
that  the  presence  of  the  water  in  the  cellar  was  caused  by  the  clogging 

of  the  drain  sewer  at  the  intersection  of  and  — streets, 

that  stoppage  causing  the  water  which  flowed  into  the  sewer  to  fill  the 
sewer  and  back;  up  into  his  cellar.  If  the  water  came  into  the  cellar  in 
any  other  way  than  that,  your  verdict  will  necessarily  be  for  the  de- 
fendant in  the  case.  If  the  water  came  into  the  cellar  in  ^hat  man- 
ner, and  for  that  reason,  your  next  inquiry  would  be  whether  the 
stoppage  of  the  sewer  was  caused  by  the  negligence  of  the  city  in 
failing  to  discharge  its  duty  towards  the  plaintiff  with  reference  to 
that  sewer.  On  that  proposition,  which  the  court  has  suggested  as 
your  next  inquiry,  you  will  be  governed  by  your  opinion  of  the  evi- 
dence, looking  to  see  the  construction  of  the  cellar  with  reference  to 
the  streets  of  the  city  and  the  sewer  and  whether  or  not  there  was 
an  opening  from  the  cellar  into  the  sewer^  or  if  no  such  opening, 
whether  or  not  the  floor  of  the  cellar,  and  sewer  under  it,  were  burst 
by  the  pressure  of  water,  so  as  to  let  it  in  in, that  manner,  or  whether 
it  came  in  there  through  the  area  openings;  it  being  entirely  for  the 
jury's  decision  as  to  how  the  water  came  to  be  in  the  cellar.  If  you 
should  find  that  the  water  came  to  be  in  the  cellar  by  reason  of  the 
stoppage  in  the  sewer  which  was  to  drain  the  same,  or  other  property 
contiguous  to  it,  then  you  will  see  whether  the  stoppage  in  the  sewer 
was  caused  by  the  negligence  of  the  defendant.  If  it  was  not  caused 
by  the  negligence  of  the  defendant,  the  plaintiff  would  not  be  entitled  to 
recover.  If  it  was  caused  by  a  failure  of  duty  on  the  part  of  the 
defendant,  which  would,  in  law,  be  negligence,  the  plaintiff  would  be 
entitled  to' recover.'* 
§  3997(2).  Illinois 
You  are  instructed  that,  if  the  jury  believe,  from  the  evidence,  that 

the  city  of  ,  in street  in  said  city,  fixed  the  grade  and 

constructed  the  street  and  caused  to  be  constructed  sewers  and  drains 

7  8  Mayor,  etc.,  of  City  of  Macon  v.  Small,  34  S.  E.  152,  108  Ga.  309. 
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on  said  street  to  carry  off  the  surplus  water  -which  necessarily,  in  case 
of  rains,  would  run  down  said  street,  by  reason  of  said  grading,  and 

that,  in  ,  there'  came  a  rain,  and  said  sewers  or  drains  were 

stopped  up,  or  were  otherwise  defective,  so  that  they  would  not  carry 
off  the  surplus  water,  and  thereby  the  water  from  said  rain  was  forced 
into  the  basement  of  the  plaintiffs'  building,  and  the  plaintiffs  thereby 
damaged,  then  the  jury  should  find  for  the  plaintiffs  to  the  amount 
which  the  proof  shows  such  damage  to  be.'" 

§  3998.     Liability  as  dependent  on  whether  sewer  or  drain  private 
or  public 

You  are  instructed  that,  to  determine  the  question  of  the  duty  of  the 
defendant  in  reference  t^  the  sewer  in  question,  it  is  necessary  for  yqu 
to  determine  whether  the  sewer  was  a  public  or  a  private  sewer,  and, 
if  it  was  a  private  sewer,  whether  or  not  it  was  laid  in  the  streets  by 
permission  of  the  city.  Look  to  the  evidence  to  see  if  it  disclosed  who 
laid  the  sewer,  and  when,  and  for  what  purpose,  and  how  long  it  has 
been  used.  If  you  should  find  that  the  sewer  was  laid  a  great  number 
of  years .  ago,  under  such  circumstances  as  would  negative  the  idea 
that  it  was  laid  without  knowledge  of  the  city,  the  length  of  time 
through  which  it  has  existed  and  the  public  manner  in  which  it  was 
laid  would  authorize  the  jury  to  conclude  that  it  was  by  permission 
of  the  corporate  authorities.  The  jury  would  be  authorized,  if  the 
sewer  had  been  there  from  the  time  indicated  by  the  testimony, 
years  or  more,  to  conclude  that  there  was  an  original  per- 
mission granted  to  lay  it.  If  it  was  used  only  by  the  person  who 
originally  laid  it,  for  the  benefit  of  his  private  property  and  his  suc- 
cessors in  estate,  and  by  such  other  private  persons  as  he,  the  orig- 
inal owner  of  it,  might  have  permitted  to  connect  with  it  for  the  use 
of  their  property  and  their  successors  in  estate,  it  would  be  a  pri- 
vate sewer.  If  the  defendant,  the  city  of ,  at  any  time  be- 
gan to  use  the   sewer  itself  for  the   drainage   of   the   streets   or 

alleys  of  the  city  of  ,  any  one  or  more  of  them,  and  the 

city  connected,  or  tapped  a  connection  made  by'  another,  for  the 
purpose  of  carrying  away  the  surface  water  from  a  street  or  alley 
through  this  original  sewer,  the  jury  would  be  authorized  to  con- 
clude that  the  sewer  had  been  adopted  by  the  city;  and,  if  so 
adopted,  it  would  be  to  all  intents  and  purposes,  so  far  as  the 
defendant  is  concerned  in  regard  to  its  duty  towards  it — so  long  as 
the  defendant  should  use  it  for  the  purposes  of  draining  the  streets  and 
alleys — a  public  sewer.  If  the  city  used  it,  and  thereby  made 
it  a  public  sewer  while  it  used  it,  it  would  be  a  public  sewer  in  a 
limited   sense,  because  tlie   city   at  any   time,   by  ceasing  to   use   it, 

'9  City  of  Aurora  v.  Gillett,  56  111.  132. 
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could  take  away  the  rights  which  attached  to  it  as-  a  pubHc  sewer ; 
but  so  long  as  the  city  did  use  it,  and,  by  its  adoption,  took  charge  of 
it  for  the  purpose  of  using  it,  it  would  necessarily,  coincident  with 
that  use,  become  liable  for  its  adoption  of  the  sewer,  as  it  wpuld  for 
any  other  public  sewer.  If  a  private  sewer  is  built  and  occupied  un- 
der a  license  from  the  corporate  authorities,  and,  if  it  is  expensive  to 
build,  the  license  cannot  be  revoked  needlessly  nor  capriciously  until 
a  sufificient  time  had  elapsed  to  allow,  by  its  use  and  enjoyment,  a 
recompense  for  the  amount  expended  in  its  erection.  The  city  would 
not  be  allowed,  after  permitting  a  citizen  to  build  a  private  sewer 
at  an,  outlay  of  gireat  expense,  to  capriciously  take  away  that  right,  un- 
til the  enjoyment  of  the  sewer  had  fairly  compensated  the  owner  for 
the  outlay.  But  whether  such  fair  compensation  had  arisen  from 
the  long  use  of  a  sewer  or  not,  the  defendant  would  have  the  right  to 
abolish  any  private  sewer,  at  any  time  it  saw  fit  to  do  so,  when  its 
abolition  became  reasonably  necessary  for  the  public  good,  in  the 
construction  of  any  public  sewers  and  drainage,  whether  for  sanita^ 
purposes  or  a  system  of  surface  drainage.  Whenever  the  necessity  for 
surface  or  sanitary  sewerage  renders  the  construction  of  a  system  of 
sewerage  necessary,  and,  in  order  to  meet  it,  the  city,  in  its  construc- 
tion, has  to  abolish  any  private  sewer,  the  city  would  haye  the  right 
to  abolish  any  such  private  sewers,  and  cause  the  property  owners  to 
connect,  if  necessary,  with  the  public  system.*' 

§  3999.     Liability  with  respect  to  private  sewer 

The  court  instructs  the  jury  that  a  private  sewer,  so  long  as  it  is 
not  necessary  to  abolish  it,  may  continue  to  be  used,  and  the  city 
would  have  no  right  capriciously  and  needlessly  to  destroy  it,  if  it  had 
been  put  down  by  the  license  of  the  city,  and  enjoyed  for  any  great 
time.  In  the  case  of  a  private  sewer,  if,  while  the  license  is  unrevoked, 
the  defendant  makes  changes  in  the  sewer  which  are  calculated  to 
cause  the  sewer  to  overflow  plaintiff's  cellar,  and  such  changes  do  cause 
such  overflow  and  damage  to  the  owner  of  the  cellar,  the  defendant 
would  be  liable,  provided  the  changes  made  were  made  in  a  negligent, 
unskillful,  unworkmanlike  manner,  and  not  otherwise.  If  it  was  a 
private  sewer,  and  if  the  surface  water  from  one  of  its  alleys  was 
drained  into  said  sewer  through  one  of  the  defendant's  catch  basins 
or  intake  basins  placed  there  for  that  purpose,  then  it  was  the  duty 
of  the  defendant  to  exercise  ordinary  diligence  to  keep  said  sewer  in 
proper  repair.  If  while  it  was  so  used  by  the  plaintiff  and  defendant, 
if  the  same  was  cut  by  the  city  or  its  agents,  then  the  city  was  bound 
to  repair  it  in  a  proper  manner ;  and  if  it  was  repaired  in  an  improper 
and  negligent  manner,  and  damage  was  caused  thereby  to  the  plaintiff, 
then  the  defendant  is  liable.     You  will  see  first,  if  the  sewer  was 

so  Mayor,  etc.,  of  City  of  Macon  v.  Small,  34  S.  E.  152,  108  Ga.  309. 
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ever  cut  by  the  defendant,  under  what  circumstances  it  was  cut.  If  it 
was  cut  in  the  construction  of  a  system  of  sanitary  sewers,  the  de- 
fendant would  have  the  right  to  cut  it,  if  it  was  necessary  to  be  done ; 
and  in  the  construction  of  the  sewers,  in'  order  to  preserve  this  sewer 
from  being-  cut,  the  defendant,  and  whoever  was  constructing  the  sani- 
tary sewers,  would  only  have  to  exercise  ordinary  care  to  keep  from 
cutting  it.  And  if,  in  the  exercise  of  ordinary  care,  it  was  proper  and 
right  to  cut  it;  and  fix  the  sanitary  sewers,  and.  afterwards  repair  the 
cut  sewer,  if  that  were  done  in  an  ordinarily  prudent,  careful  way,  it 
would  entail  no  liability.  You  see  if  the  grade  of  the  sanitary  sewer 
was  lower  than  that  of  the  drain  sewer,  and  find  if  the  sewer  .could 
have  been  supported,  so  as  to  avoid  being  cut.  If  in  the  exercise  of 
ordinary  diUgerice  pursuing  a  work  of  that  kind  the  sewer  was  cut, 
and  afterwards  repaired  with  due  diligence,  the  fact  that  it  was  cut, 
and  not  kept  intact  as  it  originally  was,  would  not  entail  liability.  If 
it  was  necessary  to  cut  it,  and  therefore  necessary  to  repair  it,  it  would 
be  the  duty  of  the  defendant  itself,  or  to  cause  whoever  it  was  per- 
mitting to  work  in  the  streets,  to  repair  it  in  a  workmanlike  manner; 
that  is  to  say,  to  exercise  ordinary  diligence  to  so  repair  the  sewer  as 
to  enable  it  to  perform  the  functions  it  had  been  performing.  The  in- 
quiry necessarily  leads,  then,'  to  what  is  ordinary  care,  and  it  is  de- 
fined to  be  that  care  and  diligence  which  every  prudent  man  exercises 
in  and  about  his  own  affairs  of  a  like  kind,  for  the  preservation  of  his 
own  property.  Therefore  you  look  to  the  testimony  to  see  what  knowl- 
edge the  city  had  of  the  purposes  for  which  this  sewer  was  used,  and 
how  great  a  volume  of  water  it  had  to  take  off,  whether  it  had  any 
streets  drained  in  it,  or  such  drainage  as  would  likely  have  a  small 
quantity  or  large  quantity  of  debris,  and  see  what  ordinary  diligence 
would  have  discovered  to  the  city  touching  the  uses  to  which  the 
sewer  was  put,  and  whether  in^the  light  of  all  that  the  city  knew 
about  it,  and  of  all  that  by  the  exercise  of  ordinary  diligence  the 
city,  would  have  known  about  it,  the  city  repaired  the  damage  to 
the  sewer,  if  it  was  bound  to  repair  it,  as  a  prudent  man  for  the 
preservation  of  his  own  property  would  have  repaired  it;  and 
anything  short  of  so  repairing  it,  if  they  failed,  would  have  been 
negligence.  It  follows,  necessarily,  that  if  the  city  exercised  that 
degree  of  care,  and  repaired  it  in  the  same  manner  that  a  prudent 
man  would  have  repaired  it — in  the  way  that  prudence  and  dili- 
gence w6uld  have  suggested  would  keep  the  sewer  amply  large 
enough  and  free  enough  to  carry  off  the  matter  that  it  was  to 
receive  and  take  away— -the  city  would  have  discharged  its  full 
duty,  and  would  not  be  liable,  even  though  it  might  have  erred 
in  its  judgment  as  to  the  space  which  it  ought  to  have  preserved, 
or  the  manner  in  which  it  ought  to  have  repaired  it.     On  the 
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otJier  hand,  if  it  did  not  exercise  that  care  and  diligence  which 
a  prudent  man  wijpuld  have  exercised,  but  negligently  or  improperly- 
repaired  the  sewer,  and  such  negligent  and  improper  repair  of  it  caus- 
ed it  to  form  a  place  that  would  catch  the  contents  of  the  sewer  so 
as  to  cause  it  to  stop  up  and  overflow,  the  defendant  would  be  liable 
for  such  negligent  conduct,  and  the  damage  resulting  therefrom.  If 
you  believe  from  the  testimony  that  the  manner  in  which  the  sewer 
was  repaired  would  have  caused  it  to  be  sufficient  for  the  purpose  for 
which  it  was  intended,  and  that,  if  it  was  stopped  at  all,  the  stoppage 
was  caused  by  the  reception  in  it  of  debris  which  could  not  reasonably 
be  expected  to  be  in  a  sewer,  and  that  the  debris  was  in  the  sewer  by 
reason  of  the  fault  and  negligence  of  the  plaintiff  in  this  case,  and, 
but  for  such  debris,  the  sewer  would  not  have  become  stopped  up,  and 
therefore  you  believe  that  the  plaintiff  in  the  case  himself  was  heg^ 
ligent  in  permitting  things— foreign  substances — which  could  not  rea- 
sonably be  expected  to  be  in' a  sewer  to  be  there,  then  you  would  be 
authorized  to  conclude  that  the  stopping  was  not  caused  by  the  change 
in  the  size  of  the  sewer,  but  from  the  negligence  of  the  plaintiff  in 
p6rinitting  things  to  be  in  it  which  ought  not  to  be  in  there ;  and,  if 
that  was  the  case,  you  would  find  for  the  defendant.  If  you  believe 
that  the  water  in  the  cellar  of  the  plaintiff  was  caused  by  the  plaintiff 
stopping  up  the  outlet  from  his  cellar  -into  his  sewer  himself  with  any 
material  which  prevented  the  water  from  flowing  out  of  it,  and  that 
such  conduct  as  that  was  the  reason  why  his  cellar  was  flooded,  as  a 
matter  of  course  the  plaintiff  would  not  be  entitled  to  recover  if  the 
sewer  would  have  carried  off  the  water  from  the  cellar  from  the  in- 
take, if  there  was  an  intake  in  it — in  the  cellar  of  the  plaintiff — ^but 
for  the  fact  that  the  plaintiff  himself  stopped  up  that  intake;  as  a 
matter  of  course  the  damage  in  that  event  would  be  caused  by  the 
plaintiff  stopping  up  the  intake,  and  he  cannot  recover  against  the 
city  any  damages.*^ 

§  4000.     Duty  to  repair  public  sewer 

50  much  if  the  sewer  was  a  private  sewer.  If  it  was  a  public  sewer, 
in  that  it  had  been  adopted  by  the  defendant  as  a  receptacle  for  the 
surface  water  from  the  street  or  alley,  then,  while  the  defendant 
would  have  had  the  right  to  cut  it  in  building  a  system  of  sanitary 
sewerage,  it  would  have  been  bound  to  exercise  ordinary  diligence  in 
repairing  it,  so  as  to  keep  it  reasonably  capable  for  the  purposes  for 
which  it  had  been  theretofore  used.  The  difference,  practically,  in 
your  consideration  of  the  manner  of  its  repair,  whether  a  public  or  a 
private  sewer,  would  be  in  the  difference  of  information  which  the 
city  might  have,  in  your  opinion,  or  ought  to  have  had.    You  would 
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take  into  consideration,  if  it  was  a  public  sewer,  what  knowledge 
the  city  had,  or  in  the  exercise  of  ordinary  diligeufe  ought  to  have 
had,  about  the  volume  of  water  likely  to  flow  into  the  sewer,  and  you 
would  hold  the  city  to  the  exercise  of  that  diligence  which  a  prudent 
man,  under  like  circumstances,  with  like  knowledge,  would  have  exer- 
cised in  repairing  a  sewer  to  preserve  its  reasonable  capacity  for  the 
purposes  for  whicli-it  was  used.  To  illustrate:  If  it  should  be  de- 
cided by  you  to  be  a  private  sewer,  you  might  reasonably  decide  what 
the  city  knew  about  what  volume  of  the  water  and  the  contents  of 
the  sewer  might  be  from  the  cellars>  If  it  received  surface  water,  it 
would  be  a  question  for  you  to  decide  as  to  what  the  city  ought  to 
have  known,  by  reasonable  diligence,  about  the  volume  of  surface 
water  th^t  would  flow  into  it,  and  what  would  likely  go  along  with 
the  surface  water.  In  both  cases  the  city  was  only  bound  to  exercise 
ordinary  diligence,  in  the  light  of  the  facts,  to  repair  the  sewer  in 
a  workmanlike  manner,  so  as  to  make  it  reasonably  safe  for  the 
purposes  for  which  it  was  intended,  and  reasonably  as  serviceable 
after  the  work  as  before.  So  that  on  that  proposition,  if  you  should 
find  that  the  city  did  exercise  proper  diligence  in  repairing  the  sewer, 
then  the  defendant  would  not  be  liable  for  any  stoppage  which  might 
have  resulted  from  the  repairs  being  inadequate,  even  though  they 
were  inadequate  in  fact.  If  you  believe  that  proper  diligence  was 
exercised  in  making  them,  there  would  be  no  liability  upon  the  city 
for  consequences  flowing  from  the  repairs.  If  they  were  inadequate, 
and  that  inadequacy  followed  from  improper  diligence  in  the  repairing 
of  the  sewer,  then  there  would  be  liability  for  such  damages  as  flow- 
ed from  s^ch  repairs.*^ 

§  4001.     Liability  for  injuries  to  abutting  owners  through  over- 
flow of  sewage 

The  court  instructs  the  jury  that,  if  you  believe  from  the.  evidence 
that  the  sewer  in  street  referred  to  in  the  proof  was  negli- 
gently permitted  to  become  and  remain  stopped  up,  and  that  by  reason 
thereof  the  water  or  sewage  from  said  sewer  was  caused  to  flow 
back  into  plaintiffs'  property  through  the  connecting  pipe  referred  to 
in  the  proof,  and  plaintiffs  were  thereby  injured,  and  you  further  be- 
lieve from  the  evidence  that  defendant  knew  or  by  the  exercise  of 
ordinary  care  could  have  known  of  the  stoppage  in  said  sewer,  if 
there  was  any,  long  enough  before  the  flowing  back  of  the  water 
or  sewage  into  plaintiffs'-  property  through  the  connecting  pipe,  if  any 
there  was,  so  as  to  have  enabled  the  defendant  by  the  exercise  of  ordi- 
nary care  to  have  removed  or  caused  to  be  removed  said  stoppage 
before  said  flowing  back  of  said  water  or  sewage  into  plaintiffs'  prop- 
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erty  and  thereby  prevented  tlie  injury  to  plaintiffs'  property,  if  there 
was  any  on  said  account,  then  you  will  find  a  verdict  for  plaintiffs.** 
The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 

that  the  sewer  in  street  referred  to  in  the  proof  was  not 

stopped  up  or  if  you  believe  from  the  evidence  that  it  was  stopped 
up,  but  that  defendant  did  not  know  of  said  stoppage  or  by  the  exer- 
cise of  ordinary  care  could  not  have  known  of  said  stoppage  long 
enough  before  the  flowing  back  of  the  water  or  sewage  through  the 
connecting  pipe  into  plaintiffs'  property  to  have  enabled  defendant  in 
the  exercise  of  ordinary  care  to  have  removed  or  caused  to  be  re- 
moved said  stoppage  before  said  backing  of  said  water  or  sewage  into 
plaintiffs'  property,   or  if  yoti  believe  from  the  evidence  that  there 

was  a  stoppage  in  the  sewer  in street,  but  that  said  stoppage  did 

not  cause  the  water  or  sewage  to  flow  back  through  the  connecting 
pipe  into  plaintiffs'  property,  or  if  you  believe  from  the  evidence  that 
the  water  or  sewage  was  caused  to  flow  back  into  plaintiffs'  property 
through  the  connecting  pipe  by  reason  of  any  other  cause  whatso- 
ever other  than  the  stoppage  of  the  sewer  in street,  then  in 

either  or  any  of  said  events  you  will  find  a  verdict  for  defendant. 
The  word  "negligently,"  as  used  in  the  foregoing  instruction,  means 
the  failure  to  exercise  ordinary  care,  and  the  words  "ordinary  care" 
mean  that  degree  of  care  which  ordinarily  careful  and  prudent  per- 
sons engaged  in  the  same  or  a  similar  business  ordinarily  exercise 
under  the  same  or  similar  circumstances.** 

§  4002.     Duty  to  provide  for  flood  caused  by  extraordinary  storm 

You  are  instructed  that,  while  it  is  the  duty  of  the  city,  in  the  con- 
structing of  water-ways,  to  take  into  consideration,  not  only  the  ordi- 
nary and  usual  quantity  of  water  in  ordinary  times,  but  also  the  lia- 
bility to  freshets  occasionally  occurring,  still  if  they  should  so.  pro- 
vide, and  there  should  occur  an  unusual  and  extraordinary  storm, 
whereby  the  whole  immediate  country  around  should  be"  overflowed 
and  flooded,  and  which,  by  the  exercise  of  ordinaiy  prudence,  could 
not  be  provided  for  and  guarded  against,  and  the  damage  accrued  by 
reason  of  such  disastrous  storm,  the  city  will  not  be  liable,  the  law 
only  holding  the  city  to  the  exercise  of  ordinary  care  and  prudence.** 

You  are  instructed  that  it  is  claimed  by  the  defendant  that  the  water 
coming  down  street  overflowed  street  at  its  con- 
junction with street  on  the  south,  and  then  down  at  or  near 

'  street,  when  it  struck  said  ■ street,  undermining  said 

street  with  such  a  volume  and  with  such  force  as  to  raise  the 

8  3  Toebbe  v.  City  of  Covington,  141  so  German    Theological    School    t. 
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stone  curbing  and  flagging,  and  breaking  up  the  street,  and  that 
the  damage  was  the  result  of  the  action  of  the  flood  thus  coming  onto 
said  street,  and  not  from  any  negHgence  on  the  part  of  the  city.  If 
you  so  find  from  the  evidence,  and  the  damage  complained  of  was 
the  washing  out  of  said  vacant  lot,  and  that  the  same  was  not  caused 
by  the  result  of  any  negligence  on  the  part  of  the  city  in  the  negli- 
gent or  defective  construction  of  the  improvement  upon  the  streets  of 
said  city,  the  city  would  not  be  liable.** 

§  4003.     Liability  for  pollution  of  waters  by  sewage 
The  court  instructs  the  jury  that,  if  you  believe  frorri  the  evidence 

that  the  defendant,  city  of ,  within years  next  before  the 

institution  of  the  plaintiffs'  several  actions  did  construct  its  several 

sewers  at  street  and  through  its  stiburb,  -,  in  such  a 

manner  as  to  cause  them  to  empty  into creek  any  human  ex- 
crement, or  other  deleterious  or  putrid  matter,  and  shall  further  be- 
lieve from  the  evidence  that  said  matter,  if  any  there  was  emptied  into 
said  creek,  produced  a  foul  and  nauseating  or  poisonous  stench,  and 
polluted  the  waters  of  the  creek  to  such  an  extent  as  to  pollute  or 
poison  the  atmosphere,  and  thereby  deprive  the  plaintiffs  or  either  of 
them  of  the  reasonable  use  of  the  waters  of  the  creek  as  stock  water, 
or  impair  the  reasonable  use,  comfort,  and  enjoyment  by  the  plaintiffs, 
or  any  of  them,  of  their  homes  or  lands,  then  and  in  that  event,  you 
should  find  for  the  plaintiffs,  or  such  of  them,  if  any,  as  were  so  in- 
jured, such  damages,  if  any,  as  you  may  believe  from  the  evidence 
they  or  he  sustained  thereby.  But,  unless  you  shall  so  believe  and 
find  from  the  evidence  as  above  required,  your  verdict  should  be 
for  the  defendant.*'' 

§  4004.     Sam&— Right  of  one  buying  property  with  knowledge  of 
acts  of  city 

You  are  instructed  that,  although  you  may  believe  that  the  plaintiffs 
knew  at  the  time  that  they  bought  the  land  that  said  sewer  was  emp- 
tied into  such  land,  yet  this  fact  does  not  preclude  a  recovery  on 
their  part,  and,  notwithstanding  the  water  was  to  some  extent  contam- 
inated or  polluted  by  said  sewage  at  the  time  of  said  purchase,  and 
the  plaintiffs  knew  thereof,  yet  that  will  not  defeat  a  recovery  in  this 
case  unless  the  general  character  of  the  injury  and  of  the  acts  exer- 
cised were  substantially  as  offensive  and  to  so  great  extent  as  at  the 
time  suit  was  brought ;  and,  if  you  believe  from  the  evidence  at  the 
time  plaintiffs  purchased  the  premises  in  question  the  damages  could 
not  then  for  all  time  be  ascertained  and  estimated,  then  the  fact  that 

86  German    Theological    School    v.         sr  city  of  Henderson  v.  Robinson. 
City  of  Dubuque,  17  N.  W.  153,  64      153  S.  W.  224,  152  Ky.  245. 
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said  water  was  to  some  extent  impure  at  the  time  of  the  purchase 
will  not  defeat  a  recovery.** 

§  4005.    Liability  for  diversion  of  surface  waters 
§  4005(1).    Illinois 

You  are  instructed  that  it  may  be  stated  as  a  general  principle  that, 
when  the  situation  of  two  adjoining  fields,  lots,  or  pieces  is  such  that 
the  water  falling  or  collected  by  melting  snows  upon  one  naturally 
descends  upon  the  other,  it  must  be  suffered  by  the  lower  one  to  be 
discharged  upon  his  lands,  if  desired  by  the  owner  of  the  upper  field ; 
but  the  latter  cannot,  by  artificial  trenches  or  otherwise,  cause  the 
natural  mode  of  its  being  discharged  to  be  changed  to  the  injury  of 
the  lower  field  or  lot,  as  by  conducting  it  by  new  channels  in  unusual 
quantities  onto  particular  parts  of  the  lower  field  or  lot;  therefore, 
if  the  jury  believe,  from  the  evidence,  that  the  water  which  flowed  into 

the  basement  of  the  building,  and  occupied  by  plaintiffs  in  — , 

would  have  flowed  upon  the  lot  covered  by  the  building,  in  a  state  of 
nature,  than  it  still  had  the  right  to  flow  over  the  samq,  and  the  jury- 
should  find  for  the  defendant.    But  if  the  jury  also  believe,  from  the 

evidence,  that  the  natural  flow  of  the  said  water  across street 

was  interfered  with  by  the  grading  of  street,  and  that  the 

water  was  sought  to  be  conducted  by  the  city  by  drains  and  sewers 
down street  to  river,  and  that,  by  reason  of  such  in- 
terference and  of  insufficient  sewers  and  drains,  or  by  allowing  the 
sewers  to  fill  up,  the  city  conducted  the  water  by  new.  channels 
in  unusual  quantities  into  the  basement  of  said  building,  then  the 
city  is  liable  to  the  plaintiffs  in  this  suit.*® 
§  4005(2).    Iowa 

You  are  instructed  that  the  city,  as  a  public  corporation,  has  a  right 
to  establish  grades  for  the  streets,  and  to  fill  up  the  streets  to  corre- 
spond with  the  grade  established,  and,  if  the  work  is  done  in  a  careful! 
and  skillful  manner,  the  city  will  not  be  liable  for  injuries  to  prop- 
erty, which  are  the  necessary  results  of  the  careful  and  skillful  grad- 
ing of  the  streets.  On  the  other  hand,  if  the  city,  in  grading  the 
streets,  did  the  work  in  an  unskillful  and  improper  manner,  by  mak- 
ing improper  or  insufficient  gutters,  by  reason  of  which  the  water" 
was  caused  to  flow  from  the  street  upon  the  premises  of  plaintiff,  she 
will  be  entitled  to  recover  if  you  find  the  injuries  complained  of  re- 
sulted from  such  alleged  unskillful  construction  of  the  street.*" 

§  4006.    Diversion  of  surface  water  into  vrater  course 

The  court  instructs  the  jury  that,  if  you  find  for  plaintiffs,  or  any 
of  them,  you  should  not  allow  them  or  any  of  them  any  damages  that 

88  Fansler  v.  City  of  Sedalia,  176  S.  so  city  of  Aurora  v.  Gillett,  56  lU. 
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resulted  to.tliem,  or  any  of  them,  by  reason  of  the  city's  draining,  or 
allowing  the  drainage,  of  surface  water  alone  into  said  creek'  be- 
fore or  after  the  sewers  on street  and  from were  con- 
structed.'* 

§  4007.     Contributory  negligence 

You  are  instructed  that  as  a  matter  of  course  the  plaintiff  was  bound 
to  exercise  ordinary  diligence  himself  to  prevent  injury  to  his  goods, 
and  also  to  avoid  any  injury  to  them  by  the  negligence  of  the  de- 
fendant, if  there  was  any.  Hence,  if  you  believe  from  the  testimony 
that  the  plaintiff's  fault  in  the  improper  use  of  the  sewer  caused  the 
sewer  to  become  stopped,  plaintiff  cannot  recover,  even  though  the 
defendant  was  negligent  in  its  repairs.  But  the  fault  of  the  plaintiff 
must  be  such  as  would  likely  have  caused  the  sewer  to  become  stopped 
if  it  had  been  in  its  original  condition.  The  plaintiff  would  have  the 
right  to  use  the  sewer  in  the  same  manner  and  on  the  idea  that  it 
was  in  the  same  condition  as  it  had  theretofore  been.** 

§  4008.     Damages  for  failure  to  keep  sewer  in  repair 
§  4008(1).    Georgia 

You  are  instructed  that,  if  you  should  find  that  the  city  was  negli- 
gent in  its  conduct,  and  that  that  negligence  caused  the  plaintiff  to 
suffer  damage,  then  you  would  consider  the  question  of  the  amount 
of  the  damages.  If  entitled  to  recover  at  all,  the  plaintiff  would  be 
entitled  to  recover  whatever  diminution  was  caused  to  the  market 
value  of  his  merchandise  by  coming  in  contact  with  the  water.  To 
determine  that  question,  you  would  look  to  the  evidence  to  see  what  the 
damage  was.  If  any  articles  of  merchandise  were  entirely  destroyed, 
as  a  matter  of  course  the  measure  of  damages  as  to  those  articles 
would  be  the  market  value  at  the  time  of  destruction.  If  articles  were 
not  destroyed,  but  only  injured,  then  the  measure  of  damages  as  to 
those  articles  would  be  the  diminished  market  value  of  the  articles 
caused  by  the  contact  with  the  water.  You  would  look  to  the  evi- 
dence for  enlightenment  on  this  subject.  The  plaintiff  would  not  be 
entitled  to  recover  for  any  breakage  of  any  barrels  or  other  things 
containing  merchandise,  in  moving  them,  or  in  placing  them  about 
the  cellar.  If  the  water  washed  down  any  property,  so  as  to  cause  it 
to  fall  and  burst,  why  that  would  be  a  damage  that  is  recoverable. 
The  plaintiff  cannot  recover  any  damages  except  what  the  jury  believes 
to  be  reasonable  and  were  consequences  of  the  contact  with  the  water. 
And  hence,  if,  in  moving  the  property  from  the  cellar  to  any  other 
place,  it  was  thrown  down  or  otherwise  broken,  that  would  not  be 
a  damage  which  could  be  recoverable  by  the  plaintiff  in  this  case.  If 
the  water  came  in  contact  with  anything  in  the  cellar — anything  put 

91  City  of  Henderson  v.   Robinson,  9  2  Mayor,  etc.,  of  Citv  of  Macon  v 
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up  in  barrels,  which  could  not  be  injured  by  the  water  unless  the  barrel 
burstrd,  or  unless  the  water  caused  the  barrel  to  burst — as  a  matter  of 
course  there  could  be  no  recovery  for  any  barrels  not  bursted  or 
their  contents ;  but  if  the  water  coming  in  contact  with  anything  ei- 
ther burst  the  vessel  in  which  it  was  contained,  or  soaked  through 
by  leaking  into  the  vessel,  injuring  and  damaging  the  contents  such 
as  would  be  injured  from  the  contact  of  the  water,  that  would  be 
damages  that  are  recoverable.  Any  items  of  expense  necessarily 
incurred  in  the  preservation  of  the  property  and  the  saving  of  it 
from  further  damage  by  contact  with  the  water  are  recoverable, 
but  no  items  of  expense  except  such  as  were  necessary  for  that 
purpose  are  recoverable.  The  burden  is  on  the  plaintiff  to  show, 
therefore,  not  only  those  items,  but  that  they  were  necessarily 
incurred  for  the  preservation  of  the  property,  and  that,  therefore, 
the  incurring  of  them  inured  to  the  benefit  of  the  defendant  by 
lessening  the  damages,  and  making  them  smaller  than  they  would 
otherwise  have  been  but  for  such  expense,  and  the  same  prin- 
ciple applies  to  any  allegation  as  to  the  breaking  of  a  sewer  and  re- 
pairing of  it.  Unless  such  work  was  necessary  for  the  preservation  of 
the  property  from  further  damage,  and  it  inured  to  the  benefit  of  the 
defendant  by  the  prevention  of  greater  damage  than  was  sustained, 
there  can  be  no  recovery  for  any  such  outlay.  If  it  was  necessary,  in 
order  to.  take  the  goods  out  of  the  water,  or  to  preserve  them  from 
further  injury  or  destruction,  to  rent  a  temporary  place  for  the  proper 
handling  of  the  goods  to  save  further  damage  to  them,  such  necessary 
expense  as  that  might  be  recovered.  In  a  word,  only  those  items  of 
damage  which  are  shown  to  the  jury  to  have  been  reasonable  and 
necessary  consequences  of  the  contact  of  the  water  with  the  goods 
are  recoverable,  and  such  items  as  were  reasonably  necessary  and 
proper  to  preserve  the  goods  from  total  destruction  are  included  in 
the  damage.  The  burden  is  on  the  plaintiff  to  show  you  what  damage 
was  sustained,  before  you  are  authorized  to  find  for  the  plaintiff.®* 

t;  4008(2).    Kentucky 

The  court  instructs  the  jury  that,  if  you  find  a  verdict  for  plain- 
tiffs, you  will  award  them  such  sum  of  money  as  you  may  believe  from 
the  evidence  will  fairly  and  reasonably  compensate  them  for  the  cost 
of  disconnecting  the  drain  referred  to  in  the  proof,  not  exceeding  on 

this  account  the  sum  of  $ ,  and  for  the  diminution,  if  any,  in 

the  value  of  the  use  and  occupancy  of  the  property  referred  to  in  the 
proof  to  plaintiffs  from  the  time  of  the  flowing  back  of  the  water 

or  sewage  into  plaintiffs'  property  in  ,  up  to  the  date  of  the 

filing  of  the  petition  herein  arising  solely  and  exclusively  by  reason 
of  the  water  or  sewage  flowing  back  into  the  property  and  cellar  of 

!'3  Slayor,  etc.,  of  City  of  Macon  v.  Small,  34  S.  E.  152,  108  Ga.  309. 
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plaintiffs  through  the  drainpipe  referred  to  in  the  proof,  if  you  be- 
lieve from  the  evidence  that  said  water  or  sewage  did  so  flow  back 
into  said  cellar  through  said  drainpipe,  but  your  verdict  must  not  in  any 

event  exceed  the  sum  of  $ -7-,  the  amount  prayed  for  by,  plaintiffs 

in  their  petition.  The  court  instructs  the  jury  that  you  shall  not 
consider,  in  arriving  at  a  verdict  in  this  case,  any  damage  or  injury 
to  the  plaintiffs,  or  their  use  or  enjoyment  of  their  property  occasioned 
by  any  overflowing  of  said  property  prior  to  the  overflow  described 
in  the  proof  as  occurring  in  — ,  nor  subsequent  to  the  disconnect- 
ing of  the  pipe  from  plaintiff's  property  to  said  sewer,  up  to  the 
filing  of  the  petition  on  — • .** 

§  4009.     Damages  for  pollution  of  water  course  by  sewage 

The  court  instructs  the  jury  that,  if  you  find  for  plaintiffs,  or  any 

of  them,  as  predicated  in  instruction  No.  ,  you  should  allow 

them,  or  him,  such  a  sum  in  damages,  if  any,  as  you  may  believe 
from  the  evidence  will  fairly  compensate  them  or  him,  for  the  diminu- 
tion, if  any,  in  the  value  of  the  use  and  enjoyment  of  the  lands  and 
homes  owned  or  occupied  by  them  or  him,  and  for  the  diminution,  if 
any,  in  the  value  of  the  appurtenant  use  of  the  creek  for  stock  water, 
that  may  have  resulted  from  and  been  directly  caused  by  the  act  of 
defendant  in  so  constructing  its  sewers  as  to  cause  their  contents  to 
empty  into  the  creek,  if  they  did  so  empty  therein,  but  the  damages, 

if  any  are  allowed,  should  not  exceed  $ — ^ to  each  plaintiff  found 

to  have  been  damaged.*^ 

§  4010.     Measure  of  damages  for  diversion  of  surface  water 

You  are  instructed  that,  in  determining  what  damages,  if  any,  the 
plaintiffs  have  sustained  to  the  store  building,  the  damages  would  be 
the  difference  between  the  value  of  the  store  building  at  the  time  the 
injuries  were  sustained  and  the  value  of  the  same  after  the  injuries 
were  sustained;  that  is,  the  amount  in  money  that  it  would  take  to 
repair  the  damages  caused  by  the  defendant,  if  any.  And  in  determin- 
ing the  damages,  if  any,  the  plaintiffs  have  sustained  to  their  real  es- 
tate, the  damages  would  be  the  difference  between  the  value  of  said 
real  estate,  that  is  the  lots,  at  the  time  the  injuries  to  said  lots  were 
sustained,  if  any,  and  the  less  value  of  such  real  estate  immediately 
after  such  damages  were  sustained,  if  any,  by  reason  of  the  deposit  of 
sand,  etc.,  upon  said  real  estate.^* 

§  4011.     Duty  of  plaintiff  to  mitigate  damages  resulting  from  neg- 
ligence of  city  with  respect  to  drain 

You  are  instructed  that,  if  you  believe,  from  the  evidence,  that  the 
plaintiffs  had  notice  or  knowledge  that  their  sugar,  coffee  and  tea  were 

0*  Toebbe  v.  City  of  Covington,  141  00  Oklahoma  City  v.  Stewart    184 

S.  W.  421,  145  Ky.  763.  P.  779,  76  Okl.  211. 

»«  City  of  Henderson  v.  Robinson, 
153  S.  W.  224,  152  Ky.  245.- 
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being  injured  by  the  water,  then  it  was  their  duty  to  remove  the  same, 
if  they  could  have  conveniently  done  so ;  and  all  damage  that  accrued 
to  the  said  groceries  after  such  notice  the  plaintiffs  cannot  recover,  if 
the  evidence  shows  that  the  same  could  have  been  removed  without 
much  trouble  or  inconvenience.*' 

F.    IviABiLiTY  FOR  Obstructing  Water  Course 

§  4012.     Flooding  lands  of  riparian  owner — ^Proximate  cause 

The  court  instructs  the  jury  that  if  they  believe  from  the  testimony 
that  an  unprecedented  rainfall  and  flood,  which  could  not  have  been 
reasonably  anticipated  by  an  ordinarily  cautious  person,  was  the  effi- 
cient cause,  the  one  cause  that  necessarily  set  in  operation  said  causes 
contributing  to  plaintiffs'  injury,  that  plaintiff  cannot  recover.** 

§  4013.     Same — Damages 

You  are  instructed  that,  if  you  find  that  the  defendant  increased  the 
height  of  the  dam  mentioned  in  the  plaintiff's  petition,  on  or  about  the 
time  mentioned  therein,  and  that  by  reason  thereof  the  water  in  the 
channel  of  the  creek  was  caused  to  back  up  on  the  premises  of  the 
plaintiff,  and  you  further  find  by  a  preponderance  of  the  evidence  that 
the  premises  of  the  plaintiff  described  in  the  petition  were  injured 
thereby,  and  that  by  reason  thereof  the  market  value  of  his  land  was 
diminished,  and  the  plaintiff  damaged  thereby,  your  verdict  should  be 
for  the  plaintiff;  and  in  this  connection  you  are  further  instructed 
that,  if  you  find  for  the  plaintiff,  the  measure  of  his  damage,  which 
means  the  amount  of  his  recovery,  should  be  the  difference  in  the 
market  value  of  the  land  described  prior  to  the  raising  of  the  dam 

in  — ' and  its  value  thereafter  caused  by  the  increased  height  of 

said  dam,  if  any,  without  regard  to  any  general  increase  or  deprecia- 
tion in  the  value  thereof  from  any  other  cause  or  source;  and  in  ar- 
riving at  the  difference  in  the  value  of  said  land,  if  any,  you  may  take 
into  consideration  the  effect  the  backing  up  of  the  water  on  the 
premises  had  upon  the  sand  beds  in  the  creek  on  said  premises,  if 
any,  the  inconvenience,  if  any,  you  find  the  backing  up  said  water  had 
or  might  have  in  the  use  of  the  fords  or  crossings  on  the  creek  on 
plaintiff's  premises,  the  increase,  if  any,  of  the  distance  the  plaintiff 

would  be  compelled  to  travel  in  going  to  and  from  the  city  of , 

or  his  nearest  market,  the  effect,  if  any,  it  had  in  the  use  of  the  pasture 
on  said  premises,  the  effect  it  had,  if  any,  on  the  banks  of  the  creek, 
the  washifag  away  of  trees  and  soil- from  said  premises,  if  any,  and 
such  other  matters  and  things  as  you  may  find  was  the  direct  and 
proximate  result,  if  any,  tending  to  increase  or  decrease  the  market 

»7  City  of  Aurora  v.  Gillett,  56  111.  »8  city  of  Piqua  v.  Morris,  120  N. 

132.  E.  300,  98  Ohio  St.  42,  7  A.  L.  R.  129. 
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value  of  said  premises,  and  allow  him  such  amount  as  you  may  find 
will  compensate  him  for  the  detriment  caused  thereby,  but  you  will  not 
allow  the  plaintiff  any  damage  caused  by  said  dam  prior  to  the  raising 

thereof  in  the  year ." 

You  are  instructed  that  you  cannot  allow  the  plaintiff  special  dam- 
ages for  any  specific  or  particular  item  of  injury,  if  any,  he  may  have 
, sustained  by  reason  of  the  backing  up  of  said  water;  but  you  may 
consider  all  such  specific  and  particular  items  and  matters  mentioned  in 
the  foregoing  instruction,  for  the  purpose  only  of  arriving  at  the  dif- 
ference in  the  market  value  of  the  land  prior  to  the  raising  of  said 
dam  and  its  market  value  thereafter.^*' 

G.    Matters  Pertaining  to  Remedies  Against  City 

§  4014.     Conditions  precedent  to  enforcement  of  claim — Presenta- 
tion to  council 

You  are  instructed  that  it  is  provided  in  substance  by  the  charter  of 

the  city  of  — • ,  that  all  claims  against  the  city  shall  be  audited  and 

allowed  by  the  common  council,  and  that  a  statement  of  the  claim  shall 
be  made  by  the  claimant,  and  filed  with  the  cornmon  council,  and 
verified  by  the  oath  of  the  claimant  before  the  claim  is  allowed,  and 
that  it  shall  be  a  conclusive  answer  to  any  suit,  brought  by  the  party 
to  enforce  such  a  claim,  that  it  had  not  been  presented  to  the  council. 
In  my  judgment,  gentlemen  of  the  jury,  that  provision  of  the  charter 
is  applicable  to  this-case.  It  is  conceded  by  the  plaintiff  that,  before 
commencing  this  suit,  he  did  not  present  any  claim  to  the  cOmmon 
council  for  a  return  or  payment  back  to  him  of  this  tax  as  provided  by 
the  charter;  and  consequently  for  this  reason  it  becomes  my  duty, 
as  I  view  the  law,  to  instruct  you  that  the  plaintiff  cannot  recover  in 
this  action,  and  that  your  verdict  should  be  for  the  defendant.^** 

H.     Taxation 

§  4015.     Validity  of  special  tax  bills — Description  of  premises 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
the  land  described  in  the  tax  hill  sued  on  is  inclosed  in  one  general  in- 
closure,  and  the  said  land  is  under  the  charge  and  control  of  the  de- 
fendant cemetery  association,  then  it  was  legal  and  proper  to  issue  the 
special  tax  bills  against  the  same  as  one  tract,  and  the  special  tax  bills 
are  legal  and  valid  as  against  whatever  interest  the  said  defendant 
has  in  said  land,  and  plaintiff  is  entitled  to  a  special  judgment  against 
said  land,  and  whatever  interest  said  defendant  has  therein.**" 

»9  City   of   Kingfisher    v.   Zalabak,  loi  Crittenden  v.  City  of  Mt.  Clem- 

186  P.  936,  77  Okl.  108.  ens,  49  N.  W.  144,  86  Mich.  220. 

100  City  of  Kingfisher   v.  Zalabak,  102  Mullins  v.  Mt.  St.  Mary's  Cem- 

186  P.  936,  77  Okl.  108.  etery  Ass'n,  168  S.  W.  685,  259  Mo. 

142. 
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CHAPTER  CCXI 

MUTUAL  BENEFIT  INSURANCE 

§  4016.    Constitution  and  by-laws  of  association  as  part  of  insurance  con- 
tract. 

4017.  Avoidance  of  policy  for  misrepresentations  by  insured. 

4018.  Same— Statements  as  to  use  of  liquor. 

4019.  Suspension  for  failure  to  pay  dues — Sufficiency  of  notice  of  assess- 

ment 

4020.  Same — Notice  of  suspension. 

4021.  Same — Effect  of  failure  to  apply  for  reinstatement. 

4022.  Forfeiture  of  membership  by  failure  fo  pay  assessments. 

4023.  Waiver  of  forfeiture  for  failure  to  pay  assessments. 

4023(1).  Indiana. 
4028(2).  Virginia. 

4024.  Power  of  local  court  to  waive  forfeiture. 

4025.  Right  to  accident  benefits — Blood  poisoning  resulting  from  attempt 

to  remove  Ingrowing  hair. 

4026.  Agreement  to  pay  in  case  of  total  disability  of  insured — Ability  to 

do  manual  labor. 

4027.  Exception  from  policy  of  death  occurring  while  violating  the  law. 

4027(1).  Alabama. 
4027(2).  Michigan. 

4028.  Same — Insanity  of  insured. 

4029.  Death  resulting  from  vicious,  intemperate,  or  Immoral  habits. 

4030.  Defense  that  deceased  committed  suicide. 

4031.  Right  of  insured  to  appeal  to  courts — Duty  to  exhaust  remedy  with- 

in society. 

4032.  Presumptions  and  burden  of  proof. 

4033.  Presumption  of  payment  of  premium. 

4034.  Presumption  against  suicide. 

§  4016.     Constitution  and  by-laws  of  association  as  part  of  insur- 
ance contract 

You  are  instructed  that  it  is  admitted  in  the  pleadings  that  the 
defendant  is  a  fraternal  insurance  corporation  or  association  and 

that  the  plaintiff  was  in  good  standing  in  this  association  on . 

The  pleadings  also  admit  a  number  of  the  provisions  contained  in 
the  constitution  and  Tsy-laws  of  the' defendant.  The  jury  is  in- 
structed that  all  of  these  provisions  contained  in  the  constitution 
and  by-laws  of  the  defendant  corporation  and  alleged  in  the  an- 
swer of  the  defendant  are  binding  upon  the  plaintiff,  and  plaintiff 
can  only  recover  in  this  case  by  showing  that  under  the  terms 
and  conditions  contained  in  the  constitution  and  by-laws  of  the 
defendant  plaintiff  is  entitled  to  recover.^ 

§  4017.     Avoidance  of  policy  for  misrepresentations  by  insured 

The  jury  are  instructed  that,  if  you  believe  that  the  answer  given 
by  the  assured  to  the  question  set  up  in  instruction  No.  

-  Kendall  v.  Travelers'  Protective  Ass'n  of  America,  169  P.  751,  87  Or.  179. 
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was  untrue,  and  was  knowq  by  her  at  the  time  of  making  of  the 
application,  or  the  receipt  of  said  policy,  to  be  untrue,  and  was 
made  by  her  for  the  purpose  of  deceiving  the  defendant  insurance 
company  and  procuring  the  policy  thereby,  and  the  defendant  was 
deceived  into  issuing  said  policy  by  such  untrue  statement,  which 
v/\s  known  by  her  to  be  untrue,  the  law  is  for  the  defendant,  and 
the  jury  should  so  find.* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
question,  "Have  you  ever  been  afflicted  'with  any  of  the  following 
complaints  or  diseases:  Any  diseases  of  the  alimentary,  genital, 
or  urinary  organs?"  did^not  convey  to  an  ordinarily  intelligent 
person,  under  circumstances  such  as  described  by  the  proof,,  that 
an  answer  was  required  as  to  diseases  of  the  kidneys,  and  you 
further  believe  from  the  evidence  that  said  question  was  not  ex- 
plained to  decedent,  as  requiring  such  an  answer,  and  that  such 
decedent  did  not  know  or  understand,  and  could  not.  understand,  by 
the  exercise  of  such  diligence  and  understanding  as  persons  of  ordi- 
nary, diligence  and  understanding  ordinarily  ex.ercise  under  the 
same  or  similar  circumstances  to  those  in  this  case,  that  such  an 
answer  was  required,  then  you  will  not  find  decedent's  answer  to 
said  question  untrue,  even  though  you  may  believe  from  the  evi- 
dence that  decedent,  at  the  time  he  so  answered  said  question,  had 
been  afflicted  with  a  disease  of  the  urinary  organs.* 

§  4018.     Same — Statements  as  to  use  of  liquor 

The  court  charges  the  jury  that,  in  order  to  find  a  verdict  for 
the  defendant  on  the  ground  that  insured  used  alcoholic  or  other 
stimulants,  you  must  believe  that  at  the  time  of  making  his  applica- 
tion for  membership  in  the  defendant's  order  it  was  the  habit  of 
to  use  alcoholic  or  other  stimulants.* 

§  4019.     Suspension  for  failure  to  pay  dues— Sufficiency  of  notice 
of  assessment 
You  are  instructed  that  the  defendant's  laws  read  in  evidence 

required  the  recorder  of Council  No.  — ,  of  which  the 

deceased  was  a  member,  to  send  notices  of  contributions,  which  he 
was  required  to  pay,  to  his  regular  address.  The  words,  "regular 
address,"  as  used  in  said  by-laws,  mean  the  place  where  the  mem- 
ber is  known  by  the  recorder  to  receive  customarily  his  mail.  That 
is,  the  place  where  he  is  known  to  expect  his  mail  to  be  addressed 
to  him,  and  where  he  usually  receives  it,  although  he  may  not  al- 

2  National  Council,  Knights  and  men  v.  Swearlngen  171  g  w  455 
Ladies  of  Security,  v.  Dean,  231  S;.  W.  161  Ky.  665.  '  •  •  > 
29,  191  Ky.  622.  This  Is  correct  as  i  Supreme  Lodge,  Knights  and  La- 
far  as  it  goes.  dies  of  Honor,  v.  Baker,  50  So.  958 

s  Brotherhood  of  Kailroad  Train-  163  Ala.  518.                                          ' 
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ways  be  present  at  such  plaice.  In  determining  whether  at  the 
time  mentioned  above  the  regular  address  of  the  deceased  was  at 

No. , avenue,  in  the  city  of ,  or  at  No. , 

avenue,  ,  you  are  to  take  into  consideration  all  the 

.facts  and  circumstances  in  evidence  in  this  case  tending  to  show 
whether  the  deceased  expected  to  receive  regularly  his  mail  at  one 
place  rather  than  at  the  other,  in  the  absence  of  any  special  direc- 
tion, and  also  tending  to  sljow  what  knowledge  or  information,  if 
any,  the  recorder  of  Council  No.  had  of  this  in- 
tention. If  you  believe  and  find  frpm  the  evidence  in  this  case 
that  No. , avenue,  in  the  city  of ,  was  the  reg- 
ular address  of  the  deceased  at  the  time  mentioned  above,  and  that 

the  recorder  of  Council,  on  or  about  the  day  of 

,  deposited  in  the  United  States  mail  postage  prepaid,  ad- 
dressed to  the  deceased  to  such  place,  a  notice  or  call  for  a  contri- 
bution due  from  him  for  the  month  of ,  that  said  contribu- 
tion was  not  paid  by  the  deceased  or  by  any  person  for  him  on  or 

before  the  first  meeting  night  of  said  council  in ,  and  that 

thereupon  he  was  suspended  by  said  council  at  said  meeting  for  the 
nonpayment  of  said  contribution,  and  that  notice  of  such  sus- 
pension was  deposited  in  the  United  States  mail  by  the  supreme 
recorder  of  defendant,  postage  prepaid,  and  addressed  to  the  de- 
ceased at  said  number  on  avenue,  in  the  city  of  j. 

and  that  thereafter  the  deceased  made  no  application  to  be  rein- 
stated in  said  council  prior  to  his  death,  then  your  verdict  must  be 
in  favor  of  the  defendant." 
You  are  instructed  that,  if  you  believe  from  the  evidence  that  on 

or  about  the day  of ,  the  recorder  of Council 

deposited  in  the  United  States  mail,  postage  prepaid,  and  addressed 
to  deceased,  ,  at  No.  ,  avenue,  ,  a  no- 
tice or  call  for  a  contribution  due  from  him  for  the  month  of 

,  and  that  such   notice  was   forwarded   from  said  

avenue  address  to  the  deceased  at  No.  ,  avenue, 

,  and  was  there  received  by  him  in  time  to  have  enabled 

him  to  have  paid  said  corttribution  within  days  from  the 

date  of  said  notice,  and  that  he  failed  to  make  such  payment, 

and  was  suspended  by  said  council  at  its  first  meeting  in , 

on ,  then  the  question  of  the  regular  address  of  the  deceased 

is  immaterial,  and  your  verdict  must  be  in  favor  of  the  defendant.* 

B  Bange  v.  Supreme  Council  Legion  «  Bange  v.  Supreme  Council  Legion, 

of  Honor  of  Missouri,  161  S.  W.  652,  of  Honor  of  Missouri,  161  S.  W.  652, 
179  Mo.  App.  21.  179  Mo.  App.  21. 
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§  4020.     Same — Notice  of  suspensioa 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

was  declared  suspended  at  the  meeting  of  Council 

held  on  ,  and  his  suspension  reported  to  the  supreme  re- 
corder of  defendant,  and  that  notice  of  his  suspension  was  mailed 
to  him  by  said  supreme  recorder  directed  to  him  at  No.  — ^ — — , 

avenue,  ,  and  that  said  notice  was  at  orjce  forward- 
ed by  mail  from  said avenue  address  by  the  wife  or  moth- 
er-in-law of  said ,  to  his —  address,  No. , 

avenue,  ,  and  was  received  at  said  address  in  time 

to  have  enabled  said  to  have  applied  for  reinstatement  as 

a  member  of Council,  within days  from  date  of  said 

suspension,  and  that  thereafter  he  made  no  application  to  be  rein- 
stated as  a  member  of  defendant  organization  or  of  said  

Council,  and  neither  paid  nor  offered  to  pay  any  assessments  or 
dues,  and  never  did  anything  indicating  that  he  considered  him- 
self a  member  of  said  council  or  of  defendant,  or  indicating  any 
desire  on  his  part  to  continue  such  membership,  then  the  verdict 
of  the  jury  must  be  in  favor  of  defendant.' 

§  4021.     Same — Effect  of  failure  to  apply  for  reinstatement 

You  are  instructed  that,  if in  any  manner  obtained  knowl- 
edge that  he  was  or  had  been  suspended  from  membership  in  the 

,  then  if  he  did  not  desire  to  acquiesce  in  such  suspension 

it  was  his  duty,  within  a  reasonable  time,  to  make  known  such 

fact  to  the  officers  of  the  defendant  or  the  officers  of  said  

Council,  and  if  you  believe  from  the  evidence  that  after  becoming 

aware  of  said  suspension  from  membership  in  Council  on 

— ■■ ,  if  you  find  as  a  fact  that  he  did  so  become  aware  thereof, 

he  took  no  steps  to  protest  against  such  suspension  or  to  procure 
his  reinstatement  as  such  member,  or  in  any  way  express  to  any 

officer  of  the  defendant  or  to  said Council  that  he  did  not 

consent  to  such  suspension,  then  the  plaintiff  is  not  entitled  to 
recover,  and  your  verdict  must  be  in  favor  of  the  defendant.* 

§  4022.     Forfeiture  of  membership  by  failure  to  pay  assessments 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  failed,  neglected,  or  refused  to  pay  his  assess- 
ment for  the  months  of  to  ,  in  the  time  prescribed 

by  the  by-laws,  that  being  the  regular  monthly  assessment  due 

by  him,  and  after  he  had  been  requested  to  pay  same  by  

the  financial  secretary  of Council  No. ,  then 

^  Bange  v.  Supreme  Council  Legion  s  Bangs  v.  Supreme  Council  Legion 

of  Honor  of  Missouri,  161  S.  W.  652,  of  Honor  of  Missouri,  161  S  W  65"> 
179  Mo.  App.  21.  179  Mo.  App.  21. 
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he  forfeited  his  membership  in  the  ,  and  the  plaintiff  can- 
not recover  in  this  action." 

§  4023.     Waiver  of  forfeiture  for  failure  to  pay  assessments 
§  4023(1).    Indiana 

You  are  instructed  that  if  the  local  union  officer  who  collected 
the  assessments  for  the  months  of , and ,  col- 
lected the  same  unconditionally,  and  as  being  in  full  compliance 
with  the  terms  of  the  contract,  and  as  having  been  paid  when 
due  and  did  not  treat  said  payment  as  having  been  made  when 

months  in  arrears,  but  treated  the  same  as  having  been  paid 

prior  to  the day  of ,  and  did  not  report  said  member 

as  suspended  to  the  defendant,  and  that  the  head  officers  did 
not  know  of  these  facts  and  of  the  acts  and  conduct  of  said  de- 
ceased until  the  receipt  of  proofs  of  death,  yet  that,  upon  receipt 
of  this  information,  they  did  not  repudiate  the  acts  of  said  local 
union  officer,  and  did  not  offer  to  return  the  money  so  collected 
or  any  money  thereafter  collected,  and  thereby  ratified  the  acts  of 
said  officer  of  said  local  union  and  estopped  themselves  from  set- 
ting up  said  defenses,  then,  if  you  find  for  the  plaintiff,  you  will 
assess,  etc.^** 

§  4023(2).    Virginia 

The  jury  are  further  instructed  that  as  a  matter  of  law  the  re- 
ceipt of  said  money  by  the  said ,  financial  secretary  of  ■ 


Council  No. , ,  on  behalf  of  said ,  was  without 

right  or  authority  on  his  part,  and  that  the  acceptance  by  him 
of  said  money  was  not  a  waiver  of  the  conditions  by  the  said  de- 
fendant under  which  said  benefit  certificate  was  issued.  To  the 
contrary  each  and  every  benefit  certificate  is  issued  only  upon  the 
conditions  stated  in  and  subject  to  the  constitution  and  by-laws 

of  the  order  of  said .^^ 

The  jury  are  further  instructed  that  the  said ,  as  financial 

secretary  of  the  said Council  No. ,  ,  and  said 

Council  No.  ,  ,  in  administering  the  powers 

and  duties  provided  under  the  laws  of  said  defendant,  were  not 
the  agents  of  the  said  order,  but  the  agents  of  the  members  there- 
of, and  that  the  acceptance  of  said  money  by  said  after 

said  forfeiture  of  membership  of  said did  not  create,  or  can- 
not be  construed  to  create,  any  liability  on  the  part  of  said  defend- 

9  Knights     of    Columtus    v.     Bur-       v.  Barton,  92  N.  E.  64,  46  Ind.  App. 
roughs'  Beneficiary,  60  S.  B.  40,  107      160. 

Va.  671,  17  li.  K.  A.  (N.  S.)  246.  n  Knights    of    Columbus    v.    Bur- 

10  Brotherhood  of  Painters,   Deco-      roughs'  Beneficiary,  60  S.  B.  40,  107 
raters  and  Paperhangers  of  Ajnerica      Va.  671,  17  L.  R.  A.  (N.  S.)  246. 
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ant  to  said  plaintiff.  Therefore  the  verdict  should  be  for  the  de- 
fendant.^" 

§  4024.    Power  of  local  court  to  waive  forfeiture 

The  jury  are  instructed  that  the  relation  between  the  district 
courts  and  the  supreme  court  of  defendant  is  that  of  agency,  and 
whatever  the  district  court  did,  through  its  proper  officer,  in  the 

matter  of  the  suspension  and  reinstatement  of ,  is  bindiilg 

on  the  defendant.** 

You  are  instructed  that Court  No.  of  the 

was  an  agent  for  the  supreme  court  in  all  its  dealings  with  the  de^ 

ceased, ;  and  if  the  jury  believe  from  the  evidence  that  said 

local  court,  acting  by  its  officer,  the  recorder,  ,  accepted 

from  the  said assessments  and  general  dues  after  his  sus- 
pension on ,  and  reinstated  him  upon  the  books  of  said  local 

lodge,  "and  if  the  jury  further  believe,  from  the  evidence,  that  the 

said was  a  member  in  good  standing  upon  the  books  of  said 

local  court  at  the  time  of  his  death,  and  that  he  had  paid  all  as- 
sessments and  general  dues  then  owing  by  him  to  said  order,  tha!t 
is  evidence  from  which  the  jury  might  infer  that  the  defendant 
waived  the  right  to  declare  the  contract  of  insurance  forfeited." 

§  4025.     Right  to  accident   benefits — Blood   poisoning   resulting 
from  attempt  to  remove  ingrowing  hair 

The  jury  is  instructed  that  if  plaintiff  directed  the  barber  to  re- 
move the  ingrowing  hair  from  his  chin,  and  the  barber  proceeded 
to  remove  the  hair  under  instructions  from  plaintiff,  plaintiff 
cannot  recover  in  this  case,  even  though  the  work  of  the  barber 
was  unskillfuUy  done,  and  the  results  were  such  as  neither  plain- 
tiff nor  the  barber  anticipated.** 

§  4025.  Agreement  to  pay  in  case  of  total  disability  of  insured — 
Ability  to  do  manual  labor 
The  jury  are  instructed  that  the  term  "manual  labor,"  in  its  ordi- 
nary and  usual  meaning  and  acceptation,  means  labor  performed 
by  and  with  the  hands  or  hand,  and  it  implies  the  ability  for  such 
sustained  exercise  and  use  of  the  hands  or  hand  at  labor  as  will 
■enable  a  person  thereby  to  earn  or  assist  in  earning  a  livelihood. 
Being  able  to  temporarily  use  the  hands  or  hand  at  and  in  some 
kind  of  labor,  but  without  the  ability  to  sustain  such  ordinary  exer- 
cise and  use  of  the  hands  at  some  useful  labor  whereby  money 

12  Knights    of   Columbus    v.    Bur-  i*  Court  of  Honor  r.  Dinger,  77  N. 

roughs'  Beneficiary,  60  S.  B.  40,  107  B.  557,  221  111.  176. 

Va.  671, 17  L.  B.  A.  (N.  S.)  246.  lo  Kendall  v.  Travelers'  Protective 

IS  Court  of  Honor  v.  Dinger,  77  N.  Ass'n  of  America,  188  P.  188.  95  Or 

E.  557,  221  lU.  176.  569. 
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may  be  earned  to  substantially  assist  in  earning  a  livelihood  at 
some  kind  of  manual  labor,  does  not  constitute  the  ability  to  per- 
form manual  labor  as  it  must  be  understood  was  contemplated  by 
the  parties  to  the  indemnity  contract  sued  upon  and  relied  on  in  this 
action.*^ 

§  4027.    Exception  from  policy  of  death  occurring  while  violating 

the  law 
§  4027(1).    Alabama 

The  court  charges  the  jury  that  under  the  clause  in  the  policy 
which  states  that,  "if  the  holder  of  said  policy  should  die  as  a 
consequence  of  the  violation  or  attempted  violation  of  the  laws  of 

the  state  of ,"  no  recovery  can  be  had,  the  question  is  with 

you  as  to  whether  he  died  as  a  consequence  of  the  violation  or 
attempted  violation  of  the  laws  of ." 

§  4027(2).    Michigan 

The  jury  are  instructed  that  the  one  simple  thing  for  you  to  de- 
termine is.  Who  was  the  aggressor?  Did  the  insured  intend  to 
bring  about  this  controversy — start  an  affray,  an  assault,  which 
resulted  unfortunately  in  his  death?  If  he  did,  if  he  was  doing 
something  that  was  in  violation  of  the  criminal  law  of  the  land, 
of  the  state,  that  is,  seeking  to  assault  or  commit  an  assault  and 

battery  upon  the  person  of  the  man ,  and  brought  about  the 

affray  which  resulted  in  his  death,  he  was  violating,  the  law  of  the 
land,  and  the  plaintiff  cannot  recover.  If  you  find  that  the  in- 
sured went  to  the  house  of ,  and  that  he  then  and  there,  by 

means  of  any  words  spoken,  did  maliciously  threaten  any  injury  to 

the  person  of  the  said ,  with  intent  to  extort  money  or  any 

pecuniary  advantage,  or  with  intent  to  compel  said  to  re- 
turn his ,  or  pay  him  for  the against  his  will,  or  to 

compel  the  said . to  do,  or  refrain  from  doing,  any  act  against 

his  will,  and  as  a  result  of  such  threats  a  fight  was  brought  on, 
in  which  the  insured  lost  his  life,  then  the  insured  met  his  death 
while  violating  the  laws  of  the  land,  and  your  verdict  must  be  for 
the  defendant.** 

§  4028.     Same — Insanity  of  insured 

The  jury  is  instructed  that,  if  you  find  from  the  evidence  that  at 

the  time  the  deceased  made  the  assault  upon  the  marshal, , 

he  knew  right  from  wrong,  and  he  knew  it  was  wrong  to  make 

18  Grand  Lodge   Locomotive  Fire-  is  Payne  v.  Union  Life  Guards,  99 

men  v.  Orrell,  69  N.  B.  68,  206  111.  N.  W.  376,  136  Mich.  416,  112  Am. 
208.  St.  Eep.  3Q8. , 

17  Woodmen     of     the     World     v. 
Wright,  60  So.  1006,  7  Ala.  App.  255. 
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said  assault,  then,  under  the  law,  he  was  sane,  unless  you  find  that 
at  the  time  he  was  acting  under  an  irresistible  impulse  arising  from 
a  defect  in  his  will  caused  by  the  diseased  condition  of  his  mind, 
and  was  not  acting  from  mere  anger  or  revenge.-'" 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
in  this  case  that  at  the  time  the  deceased  made  an  attack  upon 

the  marshal  of  the  city  of he  was  temporarily  insane,  and 

that  such  temporary  insanity,  if  such  there  was,  was  produced 
by  the  voluntary  recent  use  of  ardent  spirits,  it  would  afford  no 
excuse  for  the  assault  made  by  him  upon  the  officer,  if  the  act  was 
otherwise  criminal.** 

§  4029.     Death  resulting  from  vicious,   intemperate,   or  immoral 
habits 

You  are  instructed  that,  if  you  believe  from  a  preponderance  of 
the  evidence  that  the  insured,  after  the  issuance  of  the  beneficiar}'^ 
certificate  in  question,  became  so  intemperate  from  the  use  of  in- 
toxicating liquors  as  to  produce  delirium  tremens,  or  that  he  died 
from  the  direct  result  of  the  drinking  of  intoxicating  liquors,  or 
died  from  a  disease,  resulting  from  his  own  vicious,  intemperate, 
or  immoral  habits,  act  or  acts,  then,  in  that  event,  the  plaintiff 
cannot  recover  in  this  case,  and  you  should  return  your  verdict  for 
the  defendant.*^ 

§  4030.     Defense  that  deceased  committed  suicide 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  decedent  voluntarily  and  intentionally  drank  car- 
bolic acid  at  a  time  when  his  mind  was  in  sufficiently  sound  con- 
dition to  know  the  probable  consequences  of  the  taking  of 
the  carbolic  acid,  if  he  did  so  do  it  at  all,  with  the  intention  of  .bring- 
ing about  or  producing  his  death,  then  in  that  event  the  law  is 
for  the  defendant,  and  the  jury  should  so  find ;  but,  on  the  contrary, 
the  court  says  to  the  jury  that  although  they  may  believe  from 
the  evidence  that  the  decedent  died  from  the  effects  of  carbolic 
acid  which  he  had  taken,  s^ill,  if  they  should  further  believe  from 
the  evidence  that  said  poison  was  not  voluntarily  or  intentionally 
taken  by  him  for  the  purpose  of  committing  suicide,  but  by  acci- 
-dent,  or  mistake,  on  his  part,  then  and  in  this  latter  event,  if  the 
jury  so  beHeve,  the  law  is  for  the  plaintiff,  and  the  jury  should  so 
find  as  directed  in  No. .**  • 

19  Eminent  Household  of  Columbi-  21  Sovereign  Camp  of  Woodmen  of 
an  Woodmen  v.  Howie,  187  S.  W.  176,  the  World  v.  Hutching,  159  P  920  60 
124  Ark.  224.  Obi.   181.                                     '        ' 

20  Eminent  Household  of  Columbi-  22  Sovereign  Camp  of  Woodmen  of 
an  Woodmen  v.  Howie,  187  B.  W.  176,  the  World  v.  Valentine  190  S  W   71" 
124  Ark.  224.  173  Ky.  182.                              ■      •      -. 
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You-  are  instructed  that,  although  the  jury  may  believe  from  the 

evidence  that was  insane  at  the  time  he  drank  the  carbolic 

acid,  if  he  did  so,  and  took  his  own  life,  yet  the  jury  should  find 
for  the  defendant  unless  they  should  believe  from  the  evidence  that 
at  the  time  he  did  so  he  was  insane  and  did  not  have  enough  mind 
to  know  the  act  that  he  was  committing  would  probably  result  in 
his  death.** 

The  court  instructs  the  jury  to  find  for  the  plaintiff  the  sum  of 

$ with  interest  from  ,  unless  they  believe  that  the 

decedent  voluntarily  committed  suicide,  while  sane  as  is  defined  in 
instruction  No. .** 

§  4031.     Right  of  insured  to  appeal  to  courts — Duty  to  exhaust 
remedy  within  society 

The  jury  are  instructed  that  the  constitution  of  the  defendant 
society  provides  that  a  member  making  a  claim  for  indemnity  on 
account  of  total  disability  shall  present  his  proof  of  such  disability, 
and  that  the  question  of  his  right  to  receive  payment  shall  be  re- 
ferred to  a  board  of  the  officers  of  the  grand  lodge,  and  further 
provides,  if  such  claims  are  disallowed  by  the  board,  the  claimant 
may  appeal  to  the  grand  lodge  in  session.  This  provision  does 
not  deprive  the  plaintiff  of  his  right  to  sue  the  claim  in  a  court 
of  law.  But  it  was  his  duty  before  beginning  such  suit  to  first 
lay  his  claim  before  the  proper  officers  or  board  of  the  defendant, 
and  give  it  opportunity  to.  pay  without  further  litigation;  and,  if 
he  failed  to  show  that  he  made  such  proofs  before  commencing 
this  suit,  he  cannot  recover.** 

§  4032.     Presumptions  and  burden  of  proof 

You  are  instructed  that  the  law  presumes  knowledge  on  the  part 
of  deceased  of  the  constitution  and  general  laws  of  the  defendant 

order  and  of  the  by-laws  of ■  Council  No. ,  which  were 

in  force  during  the  entire  time  that  he  was  a  member  of  defend- 
ant organization.*® 

You  are  instructed  that,  in  order  for  the  plaintiff  to  recover  in 

this  action  it  is  not  necessary  for  her  to  prove  that at  the 

time  of  his  death  was  in  good  standing  in  the  defendant  order,  but, 
on  the  contrary,  to  defeat  recovery  the  defendant  must  establish  by 

a  preponderance  or  greater  weight  of  the  evidence   that  — ^ 

was  lawfully  suspended  on  the day  of '-,  or  that  said 

23  Sovereign  Camp  of  Woodmen  of  2=  Lillie  v.  Brotherhood  of  Railway 

the  World  v.  Valentine,  190  S.  W.  712,  Trainmen,  86  N.  W.  279,  114  Iowa, 

173  Ky.  182.  252. 

=4  Sovereign  Camp  of  Woodmen  of  26  Bange  v.  Supreme  Council  Le- 
the World  v.  Valentine,  190  S.  W.  712,  gion  of  Honor  of  Missouri,  161  S.  W. 
Its  Ky.  182.  652,  179  Mo.  App.  21. 
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acquiesced  in  such  suspension,  although  you  may  believe 

and  find  from  the  evidence  that  such  suspension  was  illegal." 

§  4033.     Presiunption  of  payment  of  premium 

The  court  instructs  the  jury  that  the  burden  is  upbn  the  plaintiff, 
not  only  to  show  the  issuing  of  the  policy,  but  the  performance  ot 
the  specifications  of  its  conditions,  and  among  these  conditions  the 
performance  of  the  specifications  respecting  the  payment  of  dues. 
The  law,  however,  in  actions  upon  insurance  policies,  presumes 
in  favor  of  the  payment  of  the  premium.  That  presumption  of  law, 
gentlemen,  takes  the  place  of  positive  testimony  on  the  part  of  the 
plaintiff  to  the  payment  of  the  premium,  and  it  results  that,  upon 
the  introduction  by  the  plaintiff  of  this  policy  and  proof  of  the 

death  of ,  she  is  entitled  to  a  verdict  for  the  amount  of  the 

policy  unless  the  presumption  of  law  that  the  premium  was  paid 
has  been  overcome  by  the  testimony  introduced  here  by  the  dcr 
fendant;  and  there,  gentlemen,  you  come  to  the  only  question  in 
the  case.  If  the  testimony  in  the  case  has  been  sufficient  to  over- 
come the  presumption  of  law  that  the  premium  was  paid,  then  the 
verdict  here  must  be  for  the  defendant.  The  defendant  is  not 
bound  to  prove  by  a  preponderance  of  evidence  that  the  payment 
was  not  made,  but  the  defendant  is  bound  to  put  into  the  case  evi- 
dence fairly  tending  to  show  that  the  payment  of  this  premium 
was  not  made,  in  order  that  the  jury  may  be  able  to  say  that  the 
presumption  of  the  payment  has  been  overcome.** 

The  court  instructs  the  jury  that,  in  determining  the  question 
whether  or  not  the  presumption  of  payment  has  been  overcome, 
you  have  a  right,  of  course,  to  take  into  consideration  all  the  evi- 
dence which  has  been  submitted  in  your  presence.  Certain  books 
of  account  have  been  introduced  in  evidence.  It  will  be  the  duty 
of  the  jury  to  look  over  these  books  of  account  in  connection  with 
all  the  testimony  relating  to  the  books  of  account.  Do  you  find 
from  the  evidence  that  the  books  of  account  were  correctly  kept  ? 
Do  you  find  that  they  correctly  set  forth  the  transactions  between 
the  defendant  and  the  deceased?  These  are  all  questions  of  fact 
for  the  jury.  You  have  a  right  to  take  into  consideration  these 
books  of  account  in  connection  with  all  the  other  evidence  in  the 
case,  and  say  whether  or  not,  under  all  the  evidence  in  the  case, 
the  presumption  of  law  that  the  premium  was  paid  has  been  over- 
come. As  I  have  said,  if  you  are  able  to  say  that  it  has  been 
overcome,  then  the  verdict  must  be  for  the  defendant,  the  insur- 
ance company ;  but,  unless  you  are  able  to  say  that  that  presump- 

arBange  v.  Supreme  Council  Le-  as  Rousseau  v.  Brotherhood  of 
^on  of  Honor  of  Missouri,  161  S.  W.  American  Yeomen.  152  N  W  939  iSfi 
652,  179  Mo.  App.  21.  Mich.  101.  " 
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tion  has  been  overcome,  then  it  will  be  your  duty  to  render  a  ver- 
dict in  favor  of  the  plaintiff.*' 

§  4034.    Presumption  against  suicide 

The  jury  are  instructed  that  a  man's  natural  instinct  is  to  pre- 
serve his  life  and  not  to  destroy  it.    Therefore  the  presumption  is 

that did  not  commit  suicide,  and  that  presumption  should 

be  considered  in  deciding  whether  or  not  he  did  commit  suicide.** 

2  9  Rousseau  v.  Brotherbood  ol  8o  Tackman  v.  Brotherhood  of 
American  Teomen,  152  N.  W.  939, 186  American  Yeomen,  106  N.  W.  350,  132 
Mich.  101.  Iowa,  64,  8  I/.  R.  A  (N.  S.)  974. 
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CHAPTER  CCXII 
NAVIGABLE  WATERS 

§  4035.    What  are  navigable  streams. 

4036.  Same— Burden  of  proof. 

4037.  Liability  for   injuries  caused   by  unlawful   obstruction — ^Negligence 

per  se. 

4038.  Same — Logging  boom. 

4089.     Same — Failure  to  construct  bridge  as  I'equired  by  statute. 

4040.  Same — Proximate  cause. 

4041.  Recovery  for  injuries  to  bridge — Defense  that  it  constituted  an  un- 

lawful obstruction. 

4042.  Duty  to  reniove  wreck — Liability  for  injuries  caused  by  deflection  of 

current. 

4043.  Rights  of  riparian  owners  in  accretion  or  reliction. 

4044.  Title  to  land  as  dependent  upon  whether  it  was  formed  by  process  of 

accretion  or  reliction. 

4045.  Same^Burden  of  proof. 

4046.  .  Same — Sufficiency  of  evidence  as  to  whether  land  in  dispute  was  an 

island  or  accretion. 

4047.  Ownership  of  Islands. 

4048.  Ownership  of  tide  lands. 

§  4035.     What  are  navigable  streams 

You  are  instructed  that  a  stream,  to  be  navigable,  must  furnish  a 
common  passage  capable  of  floating  vessels  for  the  transporta- 
tion of  property  Conducted  by  the  agency  of  man,  and  a  stream  is 
navigable  in  fact  only  where  it  affords  a  channel  for  useful  com- 
merce and  of  practical  utility  to  the  public  as  such.  The  fact,  if 
it  be  a  fact,  that  there  is  water  enough  in  places  or  at  certain  sea- 
sons of  the  year  for  rowboats  or  small  launches,  is  not  sufficient  to 
make  the  stream  navigable  in  fact.^ 

The  jury  are  instructed  that  a  stream  of  water,  to  be  navigable 
in  fact,  must  in  its  ordinary  and  natural  condition  furnish  a  high- 
way over  which  commerce  is  or  may  be  carried  in  the  customary 
mode  in  which  siich  commerce  is  conducted  by  water.* 

§  4036.     Same — Burden  of  proof 

The  court  instructs  the  jury  that  a  party  who  alleges  or  claims 
that  a  stream  is  navigable  has  got  the  burden  of  showing  that  fact, 
if  it  be  a  fact.^ 

§  4037.     Liability  for  injuries  caused  by  unlawful  obstruction — 
Negligence  per  se 

You  are  instructed  that,  if  you  find  that  the  defendant,  ^ — 

through  its  agent  or  employes  deposited  or  caused  to  be  deposited 

1  Sanitary  Dist.  of  Chicago  v.  Been-  a  Sanitary  Dist.  of  Chicago  v  Boen- 

ing,  107  N.  E.  810,  267  111.  118.  ing,  107  N.  E.  810,  267  111.  118. 

^  Sanitary  Dist.  of  Chicago  v.  Boeu- 
ing,  107  N.  E.  810,  267  111.  118. 
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any  trees  or  brush  in  the  north  fork  of  the  ■—  river  or  its 

branches,  without  a  permit  so  to  do  from  the  Secretary  of  War  of 
the  United  States,  and  that  said  brush  and  trees  were  carried  by 
ordinary  rise  of  water  in  such  manner  as  to  proximately  cause  the 
damage  complained  of,  then  you  are  instructed  that  the  said  de- 
fendant was  and  is  guilty  of  negligence.  The  court  has  instructed 
you  that  the  depositing  of  trees  and  brush,  or  either,  in  the  wa- 
ters of  the  north  fork  of  the river  without  a  permit  would 

be  a  violation  of  the  law ;  in  other  words,  would  constitute  negli- 
gence per  se  on  the  part  of  defendant.* 

§  4038.     Same — Logging  boom 

The  jury  are  instructed  that  lumbermen  or  persons  running  logs 
cannot  by  custom  acquire  the  right  to  obstruct  a  navigable  stream 
by  maintaining  a  boom  across  the  river  so  as  to  prevent  the  pas- 
sage of  vessels  along  said  river,  and  if  they  do  so  they  are  liable 
for  the  proximate  damages  occasioned  thereby.® 

§  4039.     Same — Failure  to  construct  bridge  as  required  by  statute 

The  court  instructs  the  jury  that  the  law  regarding'  the  

drawbridge  under  consideration  is  that  it  shall  have  spans  of  not 

less  than  feet  in  length  in  the  clear  on  each  side  of  the 

central  or  pivot  pier  of  the  draw.    This  means  that  the  open  span 

between  the  piers  must  be  feet  when  measured  at  right 

angles  with  the  pier.    If  you  shall  find  from  the  testimony  that  the 

bridge  was  built  diagonally  across  the  river,  and  not  at 

right  angles  with  the  piers  of  the  bridge,  the  measurement  along 
the  line  of  the  track  of  the  railroad  or  the  chord  of  the  bridge  is 

not  the  proper  measurement,  and  the  distance  of feet  thus 

obtained  is  not  a  compliance  with  the  act  of  Congress  requiring 

feet  in  the  clear,  and  to  the  extent  of  this  difference  between 

a  line  at  right  angles  with  the  piers  and  the  measurement  along 
the  track  or  chord  of  the bridge,  it  is  an  unauthorized  struc- 
ture, so  far,  at  least,  as  any  question  pertaining  to  and  connected 
with  this  case  is  concerned.^ 

§  4040.     Same — Proximate  cause 

You  are  instructed  that,  though  you  may  find  from  the  testimony 
that  the  width  between  the  piers  as  constructed  is  less  than  the 
act  of  Congress  requires,  yet  this  violation  of  the  law  by  the  de- 
fendant, in  the  construction  of  its  bridge,  is  not  available  to  plain- 

4  Myrtle  Point  Transp.  Co.  v.  Port  e  Missouri  River  Packet  Co.  v.  Han- 
of  Coqullle  River,  168  P.  625,  86  Or.  nibal  &  St.  Joseph  R.  Co.  (C.  C.  Mo.) 
311.                                                                  2  F.  285. 

5  Gifford  V.  McArtliur,  22  N.  W.  28, 
55  Mich.  535. 
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tiff  in  recovering  damages,  unless  it  caused  or  contributed  to  the 
injury  by  plaintiff  complained  of.' 

§  4041.  Recovery  for  injuries  to  bridge — Defense  that  it  consti- 
tuted an  unlawful  obstruction 
I  charge  you  that  the  requirement  of  law  is  that  that  bridge  must 
be  constructed  and  maintained  according  to  the  requirements  of 
the  plans  approved  and  sanctioned  by  the  Secretary  of  War.  I 
charge  you  further  that  if  any  one  constructed  such  an  obstruction 
as  a  bridge,  assuming  it  to  be  under  the  authority  of  the  state  and 
of  the  permission  of  the  Secretary  of  War,  and  does  not  construct 
it  so  as  to  conform  with  the  plans  and  regulations,  it  is  an  unlawful 
structure,  and  the  person  who  constructs  it  is  under  the  statute 
liable  to  a. severe  penalty,  to  be  inflicted  by  the  United  States,  for 
disobeying-  the  requirements  of  the  plans  in  the  construction  or 
maintenance  of  that  bridge,  and  is  also  liable  by  the  United  States 
authorities  to  be  ordered  to  remove  it,  and  make  it  conform  to- 
those  plans.  No  matter  what  the  circumstances  may  be,  they  can 
be  required  to  move  or  alter  it,  or  change  it  to  conform  to  those 
plans.  It  is'  an  unlawful  structure  in  tha,t  sense;  but  I  charge 
you  that  it  is  not  an  unlawful  structure  in  the  sense  that  anybody 
has  a  right  to  go  and  knock  it  down  or  move  it,  or  disregard  it. 
To  illustrate  what  I  mean :  If  a  wharf  is  authorized  by  the  United 
States  to  extend  towards  the  channel  66  feet,  and  the  Wharf  owner, 
through  inattention  or  inadvertence,  constructs  to  67  feet,  tliat  does 
not  mean  that  anybody  can  hurl  a  heavy  barge  against  it,  the 
whole  pier,  or  that  he  can  destroy  a  part  of  the  wharf,  or  that  he 
can  take  an  ax  and  destroy  the  wharf  because  the  requirement  at 

the  time  was  disobeyed,  and  it  was  constructed feet  out  in 

the  channel,  instead  of feet.    So  I  charge  you,  gentlemen, 

that  if  a  person  or  a  corporation  is  authorized  to  construct  a 
bridge  and  he  is  directed  by  the  plans  to  construct  it  with  a  draw 

feet  in  width,  and  he  constructs  it feet,  or  

feet inches,  so  as  to  be  less  than  the  requirement  by 

inches,  that  does  not  authorize  anybody  to  destroy  that  bridge,  or 
hurl  a  boat,  or  any  other  object  which  will  hurt  it,  against  it,  and 
destroy  it  because  the  party  who  constructed  it  may  have  made  an 
immaterial  and  unsubstantial  alteration  and  have  disobeyed  the 
requirements  of  the  plans.  The  remedy  in  those  cases  is  not  that 
the  whole  bridge  is  declared  outlawed,  open  to  destruction  and  to 
be  ignored  by  any  one,  but  that  the  party  should  be  reported,  and 
required  under  the  statute  by  the  War  Department  to  tear  down, 
his  bridge  and  reconstruct  it,  if  necessary,  as  the  War  Department 

1  Missoiiri  River  Packet  Co.  t.  Bannibal  &  St.  Joseph  K.  Go.  (0.  O.  Mo  > 
2  F.  285. 
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may  accept  and  ratify,  or  the  party  is  liable  to  prosecution  and 
punishment  by  fine  for  not  having  obeyed  the  plans;  but,  because 
he  has  done  it,  he  is  not  open  to  have  his  property  destroyed  as 
if  he  were  an  outlaw.  His  bridge  is  there,  and 'has  been  authorized, 
to  be  there,  though  required  to  be  put  there  according  to  the  plans 
approved  by  the  War  Department ;  yet  a  variation  between  those 
plans  and  the  actual  structure  does  not  mean  that  the  party  who 
constructed  it  forfeits  all  right  to  his  property  or  to  the  use  of  it. 
I  therefore  charge  you  in  this  case  that  the  fact  that  the  draw  in 

this  case  may  at  this  time,  nearly years  after  the  original 

authorization  of  the  construction  of  the  bridge,  vary  from  the 

width  required  by  the  plans  to  the  extent  of inches,  does 

not  mean  that  anybody  who  wishes  may  disregar4  the  whole  au- 
thority for  the  construction  of  ^he  bridge,  and  treat  it  as  an  unlaw- 
ful construction  existing,  which  they  can  destroy,  and  for  which 
the  party  owning  it  is  not  entitled  to  any  remedy  or  reparation  if 
it  is  carelessly  or  negligently  destroyed ;  if  it  is  not  constructed  ac- 
cording to  the  plans,  nOt  only  is  he  subject  to  prosecution  under 
the  statute,  but  to  the  general  common  law  that  he  must  place  no 
obstruction  in  navigable  waters  which  causes  injury  as  the  proxi- 
mate cause.  A  man  is  not  liable  to  another  simply  because 
he  has  an  obstruction  in  the  navigable  water.  He  is  only  liable  if 
that  unlawful  obstruction  is  the  cause  of  injury  to  another,  to  the 
individual,  as  distinguished  from  the  government,  and  therefore 
I  charge  you  in  this  case  that  -not  only  if  he  did  not  follow  the 
plans  is  he  still  bound  by  the  law  that  his  obstruction  must  not  be 
one  that  is  such  an  obstruction  to  the  navigable  stream  as  in  any 
case  causes  injury  to  a  party;  but  I  charge  you  that,  if  that  draw 

was  less  than feet,  he  is  not  entitled  on  .the  construction  of 

the  draw  to  any  protection  as  having  fully  complied  with  the  plan 

,in  this  respect.    If  he  constructed  it* feet  wide,  then  any  boat 

that  touched  or  injured  that  bridge  was  negligent.    If  he  conformed 

to  the  law  and  constructed  it  full feet  wide,  then  that  was 

the  requirement  of  the  law,  and  no  boat  passing  through  that  draw 
had  the  right  to  strike  the  fender  and  obstruction  on  either  side, 

so  as  to  injure  it ;  but  if  he  constructs  it  at  less  than '—  feet  he 

is  deprived  of  that  absolute  protection,  and  a  party  who  strikes  it 
is  not  presumptively  negligent  or  careless,  but  the  bridge  owner 
would  be  presumptively  in  fault,  unless  he  can  show  that  the 
lessening  of  the  width,  if  the  jury  find  it  to  be  unsubstantial,  was 
not  any  one  of. the  factors  or  causes  which  contributed  to  the  in- 
jury. What  I  mean  is  this,  gentlemen,  to  put  it  more  concretely  to 
you :  If  the  law  authorized  the  construction  of  a  bridge  there  with 
a  width  of  feet,  any  boat  that  goes  through  there  is  ex- 
pected to  do  so  without  striking  anything  at  the  side.     She  is 
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notified  by  law  that  she  has  a  clear  way  of '■ —  feet,  and  no  more, 

and  is  to  be  piloted,  managed,  and  guided  accordingly ;   and  if  she 

strikes  within  the feet,  when  it  is =-  feet,  unless  he  can 

show  it  was  due  to  some  uncontrollable  cause,  which  exists  when- 
ever you  deal  with  navigation,  a  boat  that  strikes  is  presumptively 

negligent ;  but,  if  it  is  less  than feet,  then  that  presumption 

is  destroyed,  and  the  bridge  owner  is  entitled  to  recover  from  the 
boat  it  strikes  or  injures  only  if  he  can  show  that  lessening  of  the 
width  was  in  no  way  responsible  for  or  contributed  to  the  acci- 
dent or  disaster.  If  there  was,  if  the  barge  was  so  navigated  and 
towed  through  that  lane  or  bridge  way,  so  that  it  was  carelessly 
and  negligently  allowed  to  strike  against  the  side  with  an  impact 
not  simply  incident  to  the  usual  and  ordinary  impact  of  a  boat  go- 
ing through,  then  I  charge  you  you  would  be  authorized  to  infer 
that  there  was  negligence  on  the  part  of  the  boat.  Now,  it  is  for  the 
jury  to  say :  Was  it  negligently  carried  through,  so  as  to  strike  the 
bridge  structure?  And  if  it  did,  and  broke  it  down,  and  in  con- 
sequence of  such  carelessness  and  negligent  management  it  then 
struck  against — directly  or  indirectly  against — the  swinging  bridge 
and  injured  that,  then  I  charge  you  that  the  defendant  would  be  in 
the  first  instance  responsible.  In  this  case  there  is  no  question  of 
narrowing  of  the  waterway  at  the  swinging  bridge  itself,  be- 
cause the  testimony  is  that  at  the  time  the  bridge  was  conipletely 
swung  away,  off  the  waterway,  did  not  protrude  to  one  side,  and 
the  only  question  is:  Was  this  barge  so  unskillfully  handled  by 
the  tug  which  was  towing  it,  by  the  people  on  board  the  barge,  that 
she  by  any  unskillful  management  struck  against  those  piles  and 
injured  the  bridge  structure  and  the  bridge?  If  that  was  due  to 
the  negligence  of  the  parties  on  the  tug  or  the  barge,  then  they 
are  responsible.     But,  however,  if  you  find  that  that  was  due  to 

the  fact  that  the  draw  opening  at  that  point  was feet 

inches,  and  not. feet,  that  the  diminution  of  it  by  

foot  inches   was   the   contributive   cause   of   that   striking 

against  the  bridge,  then  they  would  not  be  responsible,  as,  for  in- 
stance, if  a  boat  which  had  a  beam  of feet  could  be  safely 

carried  through,  and  when  she  got  to  a  place  where  the  width  was 

reduced  to feet inches,  there  was inches  too 

little,  why  then  that  would  manifestly  be  the  responsibility  of  the 

bridge,  because  the  boat  that  went  through  was  entitled  to 

feet,  and  if  feet  prevented  it  from  going  through  it,  with 

only  feet inches  it  would  be  the  responsibility  of 

the  bridge.    That  is,  of  course,  an  extreme  case.  '  Now,  I  charge 

you  in  this  case  that,  if  you  find  that  this  boat  was  feet 

beam,  and  that  the  lessening  of  the  draw  opening  to  feet 

inches  at  that  point  was  a  concurring,  contributing,  proxi- 
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mate  cause  of  the  injury,  was'  the  concurring  thing  in  making  the 
boat  strike,  it  would  be  contributory  negligence  on  the  part  of  the 
bridge  owner,  and  although  there  may  have  been  unskillful  man- 
agement of  the  tug  in  causing  it  to  strike  in  the  first  instance,  the 
tug  owner  or  barge  owner  would  not  be  responsible,  and  that  is 
pretty  much  this  case.  There  has  been  some  evidence,  I  charge 
you,  as  to  the  condition  of  the  iron  structure  of  the  bridge,  but  the 
testimony  is  that  that  was  all  removed  from  this  draw  opening ; 
that,  therefore,  could  not  be  a  contributing  cause  to  the  accident 
at  all,  and  the  only  contributing  causes  in  this  case,  shown  upon 
the  testimony,  that  would  justify  the  jury  in  finding  it,  are:  First, 
the  lessening  of  the  draw  width;  and,  next,  the  decayed-^if  you 
find  it  existed — rotten  condition  of  the  fenders  and  piles,  that  they 
were  in  an  unsafe  condition.  Now,  if  you  find  that  those  piles 
and  fenders  were  so  decayed  as  not  to  be  able  to  withstand  the 
ordinary,  usual  bump,  scrape,  touch,  or  contact  to  the  sides  in 
the  passage  of  a  boat  of  this  size  through  that  draw  opening,  then 
I  charge  you  you  are  also  authorized  to  find  that  there  was  .con- 
tributing negligence  on  the  part  of  the  plaintiff,  provided  that  was 
a  concurring,  contributing,  proximate  cause  of  the  accident.  Un- 
der the  testimony  those  are  the  only  two  causes  which  are  shown 
to  have  been  capable  of  contributing  to  the  injury  here.     One  is 

the  lessening  of  the  size  of  the  draw  by inches ;    the  other 

is  the  condition  of  the  piles  and  fenders,  shown  not  to  be  in 
accordance  with  the  plans,  according  to  the  testimony  to  have 
been  in  a  decayed  condition ;  if  either  of  those  factors,  the  lessen- 
ing of  the  width  of  the  draw'  or.  the  condition  of  the  piles  and 
fenders,  were  in  any  wise  the  contributing,  concurring,  proximate 
cause  of  this  accident  then  the  plaintiff  is  not  entitled  to  recover.* 

§  4042.  Duty  to  remove  wreck — Liability  for  injuries  caused  by 
deflection  of  current 
Regarding  the  pontoons,  at  one  time  kept  and  maintained  by  the 
defendant  company,  extending  from  the  south  pier  up  the  south 
bank  of  the  river,  testified  to,  you  are  instructed  that  the  company 
owning  the  bridge  was  not,  by  law,  required  to  put  them  there 
or  keep  them  in  position,  yet,  if  the  owners  of  the  bridge,  for  the 
protection  thereof,  or  for  any  reason,  kept  them  there,  and  they 
were,  from  any  cause,  sunk,  and  thereby  diverted  the  current  of 
the  river  from  its  usual  and  ordinary  course  or  channel,  thus  caus- 
ing diihculty  or  danger  in  the  approaching  of  the  bridge  draw  by 
boats,  and  that  such  change  of  the  current  caused  or  contributed 
to  the  collision  of  plaintiff's  boat  with  the  drawrest  of  the  bridge, 

8  Savannah  &  N.  Y.  Transp.  Co.  v.  Klaren  Bridge  Co.  (C.  C.  A.  S.  O.)  252 
F.  499,  164  C.  C.  A.  415. 
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you  are  authorized  to  find,  for  the  plaintiff,  provided  the  plaintiff 
company,  navigating  its  boats  on  the  occasion  of  the  collision,  did 
so  with  care  and  skill,  and  did  not  contribute  to  the  injury  by  its 
ow^n  neglect  or  improperly  handling  its  vessel.  Those  navigating 
the  river  are  under  no  obligation  to  remove  wrecks  which  may 
be  made  in  the  ordinary  and  proper  course  of  navigation.  While 
this  is  undoubtedly  the  law,  it  is  also  the  law  that  he  who,  for  his 
own  benefit,  and  not  for  the  purpose  of  navigation  or  commerce, 
uses  any  navigable  part  of  a  river,  is  liable  in  damages  to  the 
party  injured  if  such  use  causes  a  diversion  and  change  in  the 
ordinary  course  of  the  channel  of  the  river,  and  thereby  increases 
the  difficulty  and  danger  of  navigation,  and  injury  results  there- 
from.® 

You  are  instructed  that,  while  the  defendartt  company  were  un- 
der no  legal  obligation  to  keep  pontoons  from  the  bridge  pier  to  the 
banks  of  the  river,  as  testified  to,  yet  if  for  any  reason  they  kept 
them  there,  and  they  were  sunk  by  ice  or  otherwise,  the  com- 
pany was  bound  to  remove  them;  and  if  it  failed  to  do  so,  and  a 
change  of  current  was  caused  by  this  neglect,  and  the  plaintiff's 
boat  was  injured  in  consequence  of  such  change,  you  are  justified 
in  finding  for  plaintiff,  unless  unskilfulness  or  neglect  on  the  part 
of  plaintiff  in  handling  his  boat  caused  or  contributed  to  the  colli- 
sion.^" 

§  4043.     Rights  of  riparian  ovimers  in  accretion  or  reliction 
§4043(1).    Iowa 

The  jury  are  instructed  that,  when  the  United  States  surveyed 
the  land  through  which  the river  flowed,  and  abutting  there- 
on on  either  side  of  said  river,  the  same  was  treated  as  a  navigable 
river,  and  the  land  along  its  shores  was  meandered  on  both  sides 
of  said  river,  and  the  space  between  the  meander  lines  on  each 
shore  was  excluded  in  calculating  the  number  of  acres  in  any  sec- 
tion or  part  thereof  through  which  said  river  flowed ;  and  the  pur- 
chasers of  the  tracts  of  land  abutting  upon  said  river  acquired 
title  to  the  meander  line  of  said  river,  but  at  the  same  time  be- 
came what  is  known  in  law  as  "riparian  owners,"  so  that  the  en- 
croachment by  the  river  upon  their  land,  and  washing  away,  would 
be  their  loss,  and  at  the  same  time  any  accretions  made  by  the 
river  to  their  land  abutting  upon  said  river  would  inure  to  their 
benefit  and  become  their  property;  and  hence,  if  you  find  from 
the  evidence  in  the  case  that  on  the  south  side  of  the  river,  and 
east  of  the  line rods  west  of  the  east  line  of  said  section, 

0  Missouri  Kiver  Packet  Co.  v.  Han-  lo  Missouri  River  Packet  Co.  v. 
nibai  &  St.  J.  R.  Co.  (C.  0.  Mo.)  2  Hannibal  &  St.  J.  R.  Co.  (CO  Mo) 
F.  285.  2  F.  285. 
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there  have  been  accretions  to  the  land  in  said  section  '■ — , 


abutting  upon  said  river,  by  reason  of  which  the  quantity  of  land 
abutting  thereon  has  been  increased,  then  such  increase  would 
inure  to  the  benefit  of  the  abutting  owner  thereof,  and  if  the  plain- 
tiff was  such  abutting  owner  thereof,  oh  the  south  side  of  said 
river,  it  would  inure  to  her  benefit,  but  only  to  the  extent  to  which 
the  same  was  added-  to  her  land  iabutting  thereon,  and  included  in 

said  southeast  quarter  section,  east  of  the rod  line." 

§  4043(2).    Missouri 

You  are  instructed  that,  if  you  shall  find  from  the  evidence  that 

the  plaintiff's  grantors, and ,  the  parties  under  whom 

he  claims,  were  in  possession  of  the  land  described  in  the. petition, 
using  it  as  a  pasture,  and  exercising  acts  of  ownership  over  it,  and 
claiming  title  thereto  as  an  accretion  to  their  land,  and  it  was  an 
accretion  to  their  land,  and  that  afterwards  the  defendant,  without 
the  consent  of  plaintiff's  grantors,  and  without  any  claim  of 
title,  entered  upon  said  land,  and  was  at  the  time  of  the  institution 
of  this  suit,  and  still  is,  in  possession  of  same,  then  plaintiff  is 
entitled  to  recover  upon  said  prior  possession  and  title  of  his  gran- 
tors, and  the  court  will  so  find.^^ 

You  are  instructed  that,  if  you  shall  find  from  the  evidence  that 
at  the  time  of  the  institution  of  this  suit  the  defendant  was,  and 
still  is,  in  possession  of  the  land  described  in  the  petition,  and 
shall  further  find  that  said  land  in  controversy  was,  by  the  action 

of  the  river  in  gradually  abandoning  its  old  channel  and 

running  further  south,  imperceptibly  and  from  time  to  time  added 

to  the  north  bank  of  the river,  against  the  land  patented  by 

the  United  States  to ,  and  the  accretions  thereto,  then  the 

deeds  read  in  evidence  passed  the  title  to  the  land  described  in 
the  petition  to  plaintiff,  and  the  finding  must  be  in  his  favor.^* 

You  are  instructed  that,  if  you  shall  fjnd  from  the  evidence  that 
the  defendant  was  at  the  time  of  the  institution  of  this  suit,  and 
still  is,  in  possession  of  the  land  described  in  the  petition,  and  that 
said  land  was  not  formed  to  and  against  the  north  bank  of  the 

river,  but  in  the  former  bed  of  said  river,  and  not  connected 

with  either  bank,  but  was  formed  by  the  river  abandoning  its  old 
bed,  and  its  waters  receding  therefrom  and  running  south  of  its 
former  channel,  Ifeaving  this  land  sued  for  in  said  abandoned  bed  of 
the  river,  then  the  deed  or  patent  from county  to  the  plain- 
tiff passed  to  him  the  legal  title  to  said  land,  and  the  finding  must 
be  in  his  favor." 

11  Dashiel  v.  Harshman,  85  N.  W.  is  McBaine  v.  Johnson,  55  S.  W. 
85,  113  Iowa,  283.  1031,  155  Mo.  191. 

12  McBaine  v.  Johnson,  55  S.  W.  i*  McBaine  v.  Johnson,  55  S.  W. 
1031,  155  Mo.  191.  1031,  155  Mo.  191. 
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The  court  instructs  the  jury  that  under  the  law  of  this  state 

persons  owning  land  on  or  bounded  by  the  river  own  to 

the,  water's  edge,  and  when  the  water  recedes  gradually,  making 
new  land,  the  owner  of  the  land  bounded  by  the  river  is  owner  of 
the  land  so  made,  and  sflch  owner's  rights  to  such  made  land  re- 
main equal  to  his  river  front,  and  such  riparian  rights  cannot  be 
encroached  upon  by  adjoining  owners  so  running  their  boundary 
lines  as  to  diminish  such  river  front  or  accretions.^® 

The  court  instructs  the  jury  that  the  term  "accretion,"  as  used 
in  the  instructions  in  this  case,  means  portions  of  soil  added  to 
that  already  in  possession  of  the  owner  by  gradual  deposit  caused 
by  a  change  in  the  bed  of  the  river,  and  that  accretion  belongs  to 
the  owner  of  the  land,  and  it  makes  no  difference  whether  the 
accretions  were  formed  before  or  after  the  ownership  has  accrued, 
and  that  ownership  may  be  acquired  by  adverse  possession  as  well 
as  by  deed." 

§  4044.     Title  to  land  as  dependent  upon  whether  it  was  formed 
by  process  of  accretion  or  reliction 

The  jury  are  instructed  that  the  deeds  read  in  evidence  in  behalf 
of  plaintiff  constitute  color  of  title  to  the  land  lying  on  the  north 

bank  of  the river  immediately  north  of  the  lands  described 

in  plaintiff's  petition,  and  if  the  jury  believe  from  the  evidence  that 
plaintiff  and  his  grantors  have  been  in  the  open,  notorious,  peace- 
able, and  adverse  possession  of  said  land,  situate  on  the  said  north 

bank  of  said river,  for  a  period  of  — ^ — - —  years  or  more  next 

before  the  institution  of  this  suit,  then  such  possession  vested  in 
plaintiff  the  legal  title  to  said  premises,  and  also  vested  in"  him  the 
title  to  all  accretions  made  thereto;  and  if  the  jury  so  believe, 
and  shall  further  believe  that  the  land  sued  for  was  made  to  and 
against  the  said  north  bank  by  the  gradual  and  imperceptible  de- 
posit of  earth,  sand,  and  sediment  against  said  bank  by  the  action  of 
the  water,  and  by  the  gradual  receding  of  the  water  of  said  river 
from  said  north  bank,  then  the  jury  must  find  the  issues  for  plain- 
tiff." 

The  court  ins^tructs  you  that  the  plaintiff,  only  taking  title  to 
the  margin  of  the  river,  can  claim  in  addition  to  the  original  grants 
only  such  land  as  may  have  been  added  thereto  by  the  regular 
process  of  accretion  or  reliction.  Land  formed  by  alluvion,  or  the 
gradual  and  imperceptible  accretion  from  the  water,  and  land 
gained  by  reliction,  or  the  gradual  and  imperceptible  recession  of 

loBenne  v.  Miller,  50  S.  W.  824,  "  Ohinn  v.  Naylor,  81  S    W   HOT 

149  Mo.  228.  182  Mo.  583.  »*•  iiva, 

jeBenne  v.   MUler,   50   S.  W.  824, 
149  Mo.  228. 
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the  water,  belongs  to  the  owners  of  the  contiguous  land  to  which 
the  addition  is  made.  The  formation  or  reliction  must  be  imper- 
ceptible, and  must  be  made  to  the  contiguous  land,  so  as  to  change 
the  position  of  the  water's  edge  or  margin,  and  the  owner  of  con- 
tiguous land  is  not  the  owner  of  an  island  or  sand  bar  that  springs 
up  or  forms  in  the  midst  of  the  stream ;  and  in  this  case,  unless 
the  jury  find  from  the  evidence  that  the  land  in  controversy  was 
an  accretion  to  lands  owned  by  plaintiff,  and  not  an  island  orig- 
inally formed  out  in  the  river,  then  the  verdict  should  be  for  de- 
fendant." 

The  jury  are  instructed  that  it  is  for  them  to  determine  as  a 
question  of  fact  from  the  evidence  whether  the  tract  of  land  sued 

for  was  formed  as  an  island  in  the river,  or  as  an  accretion  to 

the  north  bank  of  said  river;  and  if  the  jury  find  from  the  evidence 
that  said  land  was  formed  against  the  north  shore  by  the  gradual 
receding  of  the  waters  of  the  river  from  said  shore,  and  the  deposit 
of  earth  and  other  substances  against  said  bank,  then  your  verdict 
must  be  for  the  plaintiff.^* 

You  are  instructed  that,  although  the  jury  may  believe  from  the 
evidence  that  the  land  in  question  first  appeared  above  the  water 
as  a  large  bar,  made  to  and  against  the  north  shore  or  bank  of  the 

river,  after  an  overflow  and  rise  of  the  waters  of  said  river, 

still,  if  this  bar  was  so  made  by  the  gradual  deposit  of  earth,  sand, 
and  sediment  by  the  action  of  the  water,  and  by  the  gradual  re- 
ceding of  the  water  of  said  river  to  the  south,  it  is  an  accretion, 
and  your  verdict  will  be  for  plaintiff.** 

You  are  instructed  that,  although  the  jury  may  believe  from  the 
evidence  that  after  an  original  bar  was  formed  in  the  river,  if  you 
find  the  bar  was  formed  therein,  and  willows  had  begun  to  grow 
thereon,  there  was  deposited  upon  said  bar  by  the  waters  in  one 
season  earth,  sand,  and  other  substances,  so  as  to  raise  the  ,sand 
bar  four  or  five  feet  higher  than  where  it  was  first  formed  or 
made,  still  this  will  not  prevent  the  same  from  being  an  acci-etion 
to  the  north  shore  of  the  river,  provided  the  jury  shall  find  from 
the  evidence  that  the  land  or  bar  as  originally  made  was  formed 
against  and  annexed  to  the  said  north  shore  by  the  action  of  the 
waters  in  receding  from  said  shore  and  running  further  south.''^ 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 

that  a  slpugh,  or  arm  of  the river  ran  between  Island 

and  survey '-,  at  the  time  of  making  the  United  States  survey, 

and  that  since  that  time  the  same  has  been  filled  up,  so  as  to  connect 

18  Chinn  v.  Naylor,  81  S.  W.  1109,  2»  Chinn  v.  Naylor,  81  S.  W.  1109, 

182  Mo.  .583.  1S2  Mo.  583. 

10  Chinn  r.  Naylor,  81  S.  W.  1109,  21  Chinn  v.  Naylor,  81  8.  W.  1109, 

182  Mo.  583.  182  Mo.  583. 
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the  island  with  the  mainland,  and  make  the  island  and  survey  one 

continuous  tract  of  land,  then  the  adjacent  owners  of  Island 

and  survey are  entitled  to  the  accretions  to  their  respective 

lands;  but  if  the  slough  simply  filled,  up  from  the  bottom,  or  by 
deposits  within  the  bed  of  said  slough,  and  said  accretions  did  not 
form  on  the  one  side  or  the  other,  then  the  center  of  the  slough, 
as  it  was  before  the  water  deserted  it,  is  the  boundary  between 
said  survey  and  said  island.*^ ' 

§  4045.     Same — Burden  of  proof 

You  are  instructed,  that,  before  the  plaintiff  can  recover  in  this 
case,  he  must  prove  to  the  satisfaction  of  the  jury  that  the  lands  in 
controversy  are  accretions  to  his  shore  land,  formed  by  the  action 

of  the river  in  washing  sand  or  dirt  against  said  land,  and 

from  thence  said  lands  were  formed  out  into  the river,  and, 

unless  said  lands  were  so  formed,  your  finding  must  be  for  the 
defendant.** 

§  4046.     Same — Sufficiency  of  evidence  as  to  whether  land  in  dis- 
pute was  an  island  or  accretion 

The  jury  are  instructed  that,  notwithstanding  the  county  of 
— — —  caused  the  land  sued  for  to  be  surveyed  as  an  island  and 
conveyed  it  to  defendant  as  such,  still  this  is  not  evidence  that  it 
was  an  island,  to  control  the  jury  in  this  case;  but  the  jury  must 
determine  that  question  from  all  the  facts  and  circumstances  in 
evidence  before  them.** 

The  jury  are  instructed  that  although  there  may  have  been,  since 
the  years  and  ,  a  low  place  or  wide  depression  be- 
tween the  lands  described  in  plaintiff's  deeds  and  the  land  in  con- 
troversy in  this  action,  with  well-defined  banks,  and  that  waters 

of  the ■_ —  river  have  passed  through  and  over  the  same  in  time 

of  overflow  and  high  water,  still,  notwithstanding  you  shall  so 
find,  you  should  return  a  verdict  for  plaintiff,  provided  you  shall 
further  find  from  the  evidence  that  the  land  in  dispute  was  orig- 
inally made  to  and  against  the  lands  described  in  plaintiff's  deeds  as 
an  accretion.*® 

The  court  instructs  you  that,  before  the  plaintiff  can  recover  in 
this  case,  he  must  prove  by  a  preponderance  of  the  testimony  that 
he  is  the  owner  of  the  land  in  controversy,  and,  unless  he  has  done 
so  to  your  satisfaction,  you  should  find  for  the  defendant.** 

22  Buse  V.  Russell,  86  Mo.  209.  25  Chinn  v.  Naylor,  81  S    W    1109 

23  Chinn  7.  Naylor,  81  S.  W.  1109,      182  Mo.  583.  '       ' 

182  Mo.  583.  26  Chinn  v.  Naylor,  81  S.  W.  1109. 

24  Chinn  v.  Naylor,  81  S.  W.  1109,      182  Mo.  583. 
182  Mo.  583. 
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§  4047.     Ownership  of  islands 

The  court  instructs  the  jury  that  under  the  law  of  this  state  all 

islands  and  sand  bars  forming  in  the river  are  the  property 

of  the  county,  and  the  county  court  has  a  perfect  right  to  convey 
the  same  to  this  defendant,  or  any  one  else ;  and  in  this  case,  if  you 
find  that  the  land  in  controversy  was  an  island  or  sand  bar  formed 
out  in  the river,  your  verdict  should  be  for  the  defendant.*' 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 

that  a  sand  bar  or  an  island  formed  in  the  river  opposite 

plaintiff's  land,  and  that  the  waters  of  the river  ran  around 

said  island  or  sand  bar  for  any  considerable  length  of  time,  then 
such  island  or  sand  bar  is  not  an  accretion  to  plaintiff's  land,  al- 
though the  jury  may  further  find  that  by  the  washing  of  the 

river  such  island  or  sand  bar  is  now  connected  with  plaintiff's  land ; 
and  in  such  case  your  finding  must  be  for  defendant.** 

The  court  instructs  you  that,  if  you  find  and  believe  from  the 
evidence  that  there  was  a  well-defined  slough  between  the  land  now 
owned  by  plaintiff  and  the  land  in  controversy,  which  existed  for 
any  considerable  length  of  time  after  the  formation  of  the  land  in 
controversy,  and  that  said  formation  was  originally  an  island  or 
sand  bar,  then  you  should  find  for  the  defendant.** 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 

the  land  in  controversy  formed  out  in  the river,  and  did  not 

form  by  connecting  with  or  accreting  to  the  land  on  the  north  bank 
of  said  river,  then  in  that  event  plaintiff  cannot  recover  in  this 
proceeding.** 

The  court  instructs  you  that,  unless  you  find  and  believe  from  the 
evidence  that  the  land  sued  for  is  an  accretion  to  plaintiff's  land, 
as  in  these  instructions  explained,  your  verdict  must  be  for  the  de- 
fendant.*^ 

§  4048.     Ownership  of  tide  lands 

The  court  instructs  the  jury  that  by  statute  the  bounds  of  every 
man's  land  lying  on  the  seaboard  is  extended  to  ordinary  low-water 
mark,  and  that  a  drain  or  gut  which  goes  bare  at  ordinary  low 
water  does  not  cut  off  or  prevent  the  extension  of  such  line,  but 
the  same  is  continued  across  and  beyond  such  stream  down  to 
ordinary  low-water  mark.** 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  division  line  between  the  upland  of  the  plaintiff 

2  7  Chinn  v.  Naylor,  81  S.  W.  1109,  so  Chinn  v.  Naylor,  81  S.  W.  1109, 

182  Mo.  583.  182  Mo.  583. 

28  Chinn  v.  Naylor,  81  S.  W.  1109,  si  Oilnn  v.  Naylor,  81  S.  W.  1109, 

182  Mo.  583.  182  Mo.  583. 

2»  Chinn  r.  Naylor,  81  S.  W.  1109,  3  2  Wheal  ton  &  Wlsherd  v.  Doughty,  - 

182  Mo.  583.  72  S.  E.  112,  112  Va.  649. 
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and  those  under  whom  she  claims,  and  the  uplands  of  the  defends 
ant  and  those  under  whom  he  claims,  is  a  straight  line  for  some 
distance  before  it  reaches  high-water  mark,  then  the  law  contin- 
ues such  line  in  the  same  course  to  low-water  mark, , and,  if  the 
course  of  such  line  has  been  changed  below  high-water  mark,  the 
burden  is  upon  the  plaintiff  to  show  it,  but  in  deciding  this  ques- 
tion the  jury  should  consider  all  the  evidence  heard  in  the  case.** 

3  8  Whealton  &  Wisherd  v.  Doughty,  72  S.  E.  112,  112  Va.  649. 
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CHAPTER  CCXIII 

NEGLIGENCE 

A.    In  Genebai. 

§  4049.    Definition  and  elements  of  negligence. 
4049(1).  United  States. 
4049(2).  Alabama. 
4049(3).  Colorado. 
4049(4).  Delaware. 
4049(5).  Illinois.! 
4049(6).  Indiana. 
4049(7).  Iowa. 
4049(8).  Kentucky. 
4049(9).  Missouri. 
4049(10).  Nebraska. 
4049(11).  New  York. 
4049(12).  North  Carolina. 
4049(13).  Oklahoma. 
4049(14).  Oregon. 
4049(15).  Texas. 
4049(16).  Washington. 

4050.  What  constitutes  ordinary  care  and  diligence^ 

4050(1).  Georgia. 
4050(2).  Illinois. 
4050(3).  Kentucky. 
4050(4).  Missouri. 
4050(5).  Nebraska. 
4050(6).  Tennessee. 
4050(7).  Texas. 
4050(8).  Wisconsin. 

4051.  Conduct  of  man  of  ordinary  or  reasonable  prudence  as  standard  of 

care  required. 
4051(1).  United  States. 
4051(27.  Idaho. 
4051(3).  Indiana. 
4051(4).  Missouri. 
4051(5).  Oregon. 

4052.  Gross  negligence. 

4053.  Good  faith  as  affecting  question  of  negligence. 

4054.  Acts  ia  emergencies. 

4055.  Duty  to  guard  against  sudden  and  unanticipated  acts  of  another. 

4055(1).  Michigan. 
4055(2).  Missouri. 
4055(3).  Washington. 

B.    Pakticulae  Acts  of  wegligencf 

4056.  Duty  not  to  frighten  horses. 

4057.  Same — Care  required  in  handling  stationary  whistle. 

4058.  Negligence  in  management  of  vehicles. 

4059.  Care  required  from  driver  of  automobile  with  respect  to  person  rid- 

ing with  him  as  guest  or  licensee. 

4060.  Duty  to  avoid  injury  to  passers-by  from  operation  of  Hoisting  ap- 

pliances. 
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4061.  Care  required  in  operation  of  elevator  to  avoid  injury  to  peraona 

working  about  sliaft, 
4061(1).  Kentucky. 
4061(2).  Missouri. 

4062.  Eecklessness  in  handling  truck. 

4063.  Care  required  as  to  trespassers — Boys  playing  on  defendant's  wragon. 

4064.  Violation  of  ordinance. 

C.    Dangeeous  Peemises 

4065.  Degree  of  care-required  in  general. 

4065(1).  California. 
4065(2).  New  York. 
4065(3).  Oklahoma. 

4066.  Injuries  from  falling  objects. 

4067.  Duty  as  to  children  straying  on  premisea, 

4068.  Attractive  nuisance — Injuries  to  children. 

4068(1).  United  States. 
4068(2).  Colorado. 
4068(3).  Illinois. 
4068(4).  Iowa. 
4068(5).  Kentucky. 
4068(6).  Minnesota. 
4068(7).  Oklahoma. 

4069.  Same — Injuries  to  animals. 
i070.     Responsibility  for  latent  defects. 

D.    Pkoximate  Cattse 

4071.  Necessity  that  actionable  negligence  be  proximate  cause  of  injury 

sued  for. 
4071(1).  Arkansas. 
4071(2).  California. 
4071(3).  Indiana. 
4071(4).  Iowa. 
4071(5).  Kansas. 
4071(6).  Nebraska. 
4071(7).  Oklahoma. 
4071(8).  Texas. 

4072.  Liability  of  district  telegraph  company  for  failure  to  set  burglar 

alarm. 

4073.  Proximate  result  of  negligence  in  obstructing  water  course. 

4074.  Negligence  of  defendant  concurring  with  other  causes  in  producing 

injuries  complained  of. 

4075.  Concurrent  negligence  of  two  or  more  persons. 

4075(1).  Illinois. 
4075(2).  Washington. 

4076.  Act  of  God  concurring  with  negligence  of  defendant. 

E.      CONTRIBtTTOET  NEGLIGENCE 

4077.  Contributory  negligence  as  proximate  cause  of  injury. 

4077(1).  Alabama. 
4077(2).  Illinois. 
4077(3).  Kentucky. 
4077(4).  Massachusetts. 
4077(5).  Texas. 
4077(6).  Washington. 

4078.  Duty  to  exercise  ordinary  carej 

4078(1).  Missouri. 
4078(2).  Texas. 
4078(3).  Wisconsin. 
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§  4079.    Duty  to  restrain,  or  to  avoid  the  consequences  of,  the  negligent  acts 
of  third  persons. 

4080.  Duty  with  respect  to  anticipating  negligence  of  another. 

4081.  Duty  of  one  riding  with  another  to  restrain  recklessness  of  latter. 

4081(1).  Colorado. 
4081(2).  Oregon. 

4082.  Acts  in  sudden  exigency. 

4082(1).  California. 
4082(2).  Delaware. 
4082(3).  Minnesota. 
4082(4).  South  Carolina, 

4083.  Care  required  of  children, 

4083(1).  California. 
4083(2).  Colorado. 
4083(3).  Delaware, 
4083(4).  Kansas. 
4083(5).  Kentucky, 
4083(6).  Oklahoma. 
4083(7).  Oregon. 
4083(8).  Washington. 

4084.  Intoxication  of  injured  person. 

4085.  Imputed  negligence. 

4086.  Imputing  negligence  of  parent  to  child. 

4086(1).  Colorado. 
4086(2).  Virginia. 

4087.  Negligence  of  parent  as  precluding  recovery  for  Injuries  to  child  in 

action  for  benefit  of  parent. 

4088.  Imputing  negligence  of  husband  to  wife. 

4088(1).  Iowa. 
4088(2).  Ohio. 

4089.  Imputing  negligence  of  driver  of  vehicle  to  guest. 

4089(1).  United  States, 
4089(2).  Arkansas. 
4089(3).  California. 
4089(4).  Colorado. 
4089(5).  Delaware. 
4089(6).  Illinois. 
4089(7).  North  Dakota. 
4089(8).  South  Carolina, 
4089(9).  Washington. 

4090.  EfCect. 

4090(1).  Missouri. 

4090(2).  New  York.  v 

4090(3).  Tennessee. 

4091.  Contributory  negligence  as  defense  in  action  based  on  wanton  con- 

duet. 

4092.  Comparative  negligence. 

F.      EVIDENCB 

4093.  Burden  of  proof. 

4093(1).  California. 
4093(2).  Missouri. 
4093(3).  New  York. 

4094.  Res  ipsa  loquitur. 

4094(1).  California. 
4094(2).  Indiana. 
4094(3).  Maryland. 
4094(4).  Oklahoma. 
4094(5).  Utah. 

4095.  Burden  of  proof  as  to  contributory  negligence, 

4095(1).  California. 
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4095(2).  Kansas. 
4095(3).  Missouri. 
4095(4).  Washington. 
§  4096.    Sufficiency  of  evidence. 

4097.    Same— Injuries  due  to  one  of  two  possible  causes. 

See,  also,  titles  involving  particular  relations  or  liability  for  particular  acts, 
such  as  Abutting  Owners ;   Animals ;   Collision ;   Fires,  etc. 

A.  In  General 
§  4049.     Definition  and  elements  of  riegligence  ■ 
§  4049(1).    United  States 

I  may  say  to  you  in  a  general  way  that  negligence  consists  in 
doing  that  which  a  person  of  ordinary  prudence  and  care  would 
not  do  under  the  circumstances  of  a  particular  or  given  situation, 
or  in  omitting  to  do  something  that  such  a  person  would  do  under 
those  circumstances.  Now  you  know,  and  everybody  knows,  that 
acts  under  certain  circumstances — acts  of  a  person  under  certain 
circumstances — might  not  be  negligence  under  those  particular  cir- 
cumstances which  -would  be  under  other  and  different  circum- 
;Stances.^ 

You  are  charged  that  negligence  as  meant  in  this  charge,  is  the 
failure  to  do  what  reasonably  prudent  persons  would  ordinarily 
have  done  in  like  circumstances,  having  due  regard  to  the  proper 
protection  of  the  life  and  limb  of  themselves  and  others.* 

§  4049(2).    Alabama 

The  court  instructs  the  jury  that  negligence  is  the  failure  to  do 
what  an  ordinarily  prudent  person  would  have  done  under  the  cir- 
cumstances, or  the  doing  of  that  which  an  ordinarily  prudent  per- 
son would  not  have  done.* 
§  4049(3).    Colorado 

The  court  instructs  the  jury  that  negligence  is  the  failure  to  ob- 
serve, for  the  protection  of  the  interests  of  others,  that  degree  of 
care,  precaution,  and  vigilance  which  the  circumstances  justly  de- 
mand, whttthy  such  other  person  suffers  injury.* 
S  4049(4).    Delaware 

You  are  instructed  that  negligence  has  been  defined  as  the  fail- 
ure to  observe  for  the  protection  of  the  interests  of  another,  that 
degree  of  care,  prudence  and  vigilance  which  the  circumstances 
justly  demand,  whereby  such  other  person  suffers  damages.  It 
has  been  termed  the  want  of  ordinary  care;    that  is,  the  want  of 

1  Illinois  Cent.  R.  Co,  v.  Nelson  (U.  s  Alabama  Consol.  Coal  &  Iron  Co 
C.  A.  Iowa)  203  F.  956,  122  C.  C.  A.  v.  Heald,  53  So.  162,  168  Ala.  6''6  '  ' 
258.  <i  Colorado  Springs  &  I.  Ry   Co  '  v 

2  Norfolk    &    Portsmouth    Traction  Marr,  141  P.  142,  26  Colo  Ann   4S    ' 
Co.  V.  Rephan  (C.  C,  A.  Va.)  188  F.  "     ^^'  *^' 
276,  110  0.  0.  A.  i:54. 
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such  care  as  a  reasonably  prudent  and  careful  man  would  exer- 
cise under  similar  circumstances.^ 

§  4049(5).    Illinois 

The  jury  are  further  instructed  that  negligence  is  the  omission  to 
do  something  which  a  reasonable  man,  guided  by  those  ordinary 
considerations  which  ordinarily  regulate  human  affairs,  would  do, 
or  the  doing  of  something  which  a  prudent  and  reasonable  man 
would  not  do.® 

§  4049(6).    Indiana 

The  jury  are  instructed  that  negligence,  whether  on  the  part  of 
the  defendant  or  plaintiff,  may  be  briefly  defined  to  be  the  doing 
or  failing  to  do  some  act  or  thing  which,  under  the  circumstances, 
it  is  the  duty  of  the  party  to  do  or  to  Ifeave  undone." 

§  4049(7).     Iowa 

The  jury  are  instructed  that  negligence,  or  what  is  the  same 

•  thing,  the  absence  of  reasonable  care,   is  the  foundation  of  this 

action,  and  it  is  to  be  determined  by  what  you  find  an  ordinary, 

prudent,  and  careful  man  would  have  done  under  the  particular 

circumstances  of  this  case.* 

The  jury  are  instructed  that  negligence  is  a  failure  to  exercise 
that  degree  of  care  and  diligence  that  an  ordinarily  prudent  person 
would  exercise  in  his  own  affairs  under  like  or  similar  circum- 


§  4049(8).    Kentucl<y 

You  are  instructed  that  negligence,  as  used  in  these  instructions, 
means  the  failure  to  use  ordinary  care,  and  by  ordinary  care,  as 
used  in  these  instructions,  is  meant  such  care  as  ordinarily  prudent 
persons  would  usually  exercise  under  the  same  or  similar  circum- 
stances, as  proved  in  this  case." 

You  are  instructed  that  negligence  is  the  failure  to  exercise  or- 
dinary care.^^ 
§  4049(9).    Missouri 

You  are  instructed  that  negligence  is  the  want  of  ordinary  care,, 
and  ordinary  care  is  that  degree  of  care  that  ought  reasonably  to 

5  Cecil    V.    Mundy,    92    A.    850,    5  s  McLaughlin  v.  Griffin,  135  N.  -^ 

Boyee,    291.  1107,  155  Iowa,  302. 

«  Ferryman  v.  Chicago  City  Ry.  Co.,  »  German   Ins.   Co.   of  Preeport   v. 

89  N.  E.  980,  242  III.  269 ;    Pease  v.  Chicago  &  N.  W.  Ey.  Co.,  104  N.  W. 

Chicago    &  S.  Traction  Co.,  158  111.  361,  128  Iowa,  386. 

App.  446.  ^'>  Louisville  &  N.  R.  Co.  v.  Hollo- 

1  Van  Camp  Hardware  .&  Iron  Co.  way's  Administrator,  173  S.  W.  343,: 

V.  O'Brien,  62  N.  B.  464,  28  Ind.  App.,  163  Ky.  125. 

152.  "  Cross  T.  IJlinois  Cent.  R.  Co.,  llOi 

S.  W.  290,  33  Ky.  Law  Rep.  432. 
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be  expected  from  a  person  of  ordinary  prudence,  in  view  of  all  the 
circumstances  developed  in  evidence.^* 
§  4049(10).    Nebraska 

The  jury  are  instructed  that  by  the  term  "negligence,"  as  used 
herein,  is  meant  the  failure  to  exercise  such  care,  prudence,  and 
'forethought  as  under  the  circumstances  duty  requires  should  be 
given  or  exercised.^* 

§  4049(11).    New  York     ■ 

The  jury  are  instructed  that  if  defendant  would  not,  in  the  ex- 
ercise of  ordinary  care,  have  anticipated  that  the  accident  in  which 
the  plaintiff  was   injured  would  occur,  then  plaintiff   cannot   re- 
cover.* 
§  4049(12).    North  Carolina 

The  jury  are  instructed  that  negligence  is  the  failure  to  do  what 
a  reasonable  and  prudent  person  would  ordinarily  have  done  under 
the  circumstances  of  the  situation,  or  doing  what  such  a  person, 
under  the  existing  circumstances,  would  not  have  done.'^* 

The  jury  are  instructed  that  negligence  is  the  failure  to  observe 
for  the  protection  of  the  interests  of  another  person  that  degree  of 
care,  precaution,  and  vigilance  which  the  circumstances  justly  de- 
mand, whereby  such  other  person  suffers  injury .^^ 

§  4049(13).    Oklahoma 

You  are  instructed  that  negligence  is  the  failure  to  do  what  a 
reasonably   prudent   man,    under   the   circumstances,    would    have 
done,  or  doing  what  a  reasonably  prudent  man  would'  not  have 
done  under  the  circumstances.^" 
§  4049(14).    Oregon 

You  are  instructed  that  negligence  is  the  counter  term  of  dili- 
gence.    It  is  the  want  of  that  reasonable  care  which  would  be  ex- 
ercised by  a  person  of  ordinary  prudence  under  the  existing  cir- 
cumstances, having  in  mind  the  probable  danger  of  injury." 
§  4049(15).    Texas 

The  jury  are  instructed  that  negligence  is  the  failure  to  do  what 
a  reasonable  and  prudent  person  would  have  done  under  the  same 
or  similar  circumstances,  or  doing  what  such  a  person  would  not 
have  done  under  the  same  or  similar  circumstances." 

12  Anderson  v.  Union  Terminal  Co.,  is  Folsom-Morrls  Coal  Mining  Co. 
61  S.  W.  878,  161  Mo.  411.                         v.  De  York,  160  P.  64,  61  Okl.  75,  L 

13  Bauer  v.  Griess,  181  N.  W.  156.      K.  A.  1917A,  1290. 

♦Whitney  v.   Terry  &  Tench  Co.,  i?  Northwest    Door    Co.    v.    Lewis 

143  N.  T.  S.  905,  158  App.  Div.  608.  Inv.  Co.,  180  P.  495,  92  Or.  186 

iiTurrentine  v.  Wellington,  48  S.  is  St.  Louis  Southwestern  Ry'  Co 

E.  739,  136  N.  C.  308.  of  Texas  v.  Woodall  (Ciy.  App)  159 

IB  Everett   v.    lleceivers    of   Rich-  S.  W.  1012. 
mond  &  D.  R.  Co.,  27  S.  E.  991,  121 
N.  C.  519. 
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The'  jury  are  instructed  that  negligence  is  the  want  of  that  de- 
gree of  care  that  an  ordinarily  prudent  person  would  have  exer- 
cised under  the  same  circumstances.^® 

§  4049(16).     Washington 

You  are  instructed  that  "negligence"  has  been  aptly  defined  to 
be  the  omission  to  do  something  which  a  reasonable  man,  guided 
by  those  considerations  which  ordinarily  regulate  the  conduct  of 
human  affairs,  would  do,  or  the  doing  of  something  which  a  pru- 
dent and  reasonable  man  would  not  do,  under  the  circumstances 
of  a  given  case.  Before  you  can  find  for  the  plaintiff,  therefore, 
you  must  find  the  defendant  to  have  been  guilty  of  negligence 
as  alleged  in  the  complaint.''" 

§  4050.     What  constitutes  ordinary  care  and  diligence 
§  4050(1).    Georgia 

I  charge, you  that  the  standard  of  care  and  diligence  required 
by  law  of  both  the  plaintiff  and  the  defendant  is  the  same.  It  is 
ordinary  care  and  diligence.  Ordinary  care  and  diligence  is  that 
care  and  diligence  which  every  prudent  man  takes  of  his  own  prop- 
erty of  a  similar  nature,  or  that  care  and  diligence  which  every 
prudent  man  would  exercise  under  similar  circumstances  and  like 
surroundings.  The  absence  of  such  care  and  diligence  is  termed 
"ordinary  neglect."  ** 

§  4050(2).    iiiinois 

The  court  instructs  the  jury  that  when  it  is  said  in  these  in- 
structions that  the  plaintiff  was  required  to  exercise  ordinary  care 
for  his  own  safety,  it  is  meant  that  he  was  required  to  exercise  that 
degree  of  care  which  an  ordinarily  prudent  person,  situated  as 
plaintiff  was  before  and  at  the  time  of  the  accident,  would  have 
exercised  for  his  or  her  own  safety.** 

§  4050(3).    Kentuciiy 

You  are  instructed  that  ordinary  care  as  used  in  these  instruc- 
tions is  that  degree  o£  care  that  ordinarily  prudent  persons  would 
usually  exercise  if  surrounded  by  the  same  or  similar  circumstances 
to  those  proved  in  this  case.** 
§  4050(4).*   IVIissourl 

The  jury  are  instructed  that  ordinary  care,  effort;  and  diligence, 
as  the  terms  are  used  in  these  instructions,  mean  such  care,  effort, 
and  diligence  as  a  person  of  ordinary  sense  or  prudence  engaged 

19  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  22  Pierson  v.  Lyon  &  Healy,  90  N. 
Simon,  54  S.  W.  309.  E.  693,  243  lU.  370. 

20  Traver  v.  Spokane  St.  Ry.  Co.,  23  Cross  v.  Illinois  Cent.  R.  Co.,  110 
65  P.  284,  25  Wash.  225.  S.  W.  290,  33  Ky.  Law  Rep.  432. 

21  Hosteller  v.  City  of  Rome,  80  S.  ' 
E.  655,  141  Ga.  140, 
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in  the  same  business  or  similar  business  might  reasonably  -be  ex- 
pected to  use  under  the  same  or  similar  circumstances.** 

§  4050(5).  Nebraska 

The  jury  are  instructed  that  by  the  term  "due  and  ordinary  care," 
as  used  in  these  instructions,  is  meant  such  a  degree  of  care  as  a 
prudent  and  reasonable  man,  guided  by  those  considerations  which 
ordinarily  regulate  the  conduct  of  human  affairs,  would  exercise 
under  the  existing  circumstances  and  conditions.*'' 

§  4050(6).    Tennessee 

The  jury  are  instructed  that  "ordinary  care"  is  such  care  as  an 
ordinarily  and  reasonably  prudent  and  cautious  man  would  use 
in  his  own  affairs,  about  his  own  business,  in  preventing  person- 
al injury  to  himself.** 

§  4050(7).     Texas     - 

The  jury  are  instructed  that  by  the  terms  "ordinary  care,"  "ordi- 
nary skill/'  and  "ordinary  diligence,"  as  same  may  be  used  in  this 
charge,  is  meant  that  degree  of  care,  skill,  and  diligence,  respec- 
tively, that  an  ordinarily  prudent  person  would  use  in  the  transac- 
tion of  his  own  business  under  like  or  similar  circumstances.*' 

§  4050(8).    Wisconsin 

You  are  instructed  that  ordinary  care  is  such  care  as  the  great 
mass  of  mankind  ordinarily  use  in  the  same  or  similar  circum- 
stances.** 

§  4051.     Conduct  of  man  of  ordinary  or  reasonable  prudence  as 

standard  of  care  required 
§  4051(1).    United  States 

You  are  instructed  that  you  fix  the  standard  for  reasonable,  pru- 
dent, and  cautious  men  under  the  circumstances  of  the  case  as  you 
find  them,  according  to  your  judgment  and  experience  of  what  that 
class  of  men  do  under  these  circumstances,  and  then  test  the  con- 
duct involved  and  try  it  by  that  standard;  .and  neither  the  judge, 
who  tries  the  case  nor  any  other  person  can  supply  you  with  the 
criterion  of  judgment  by  any  opinion  he  may  have  on  that  subject.** 
§  4051(2).     idaho 

Cnkovch  v.  Success  Mining  Co.,  166  P.  567,  30  Idaho,  6^3,  citing 
Grand  Trunk  R.  Co.  v.  Ives,  12  S.  Ct.  679,  144  U.  S.  408,  36  I.  Ed 
485.    See  §  4051(1). 

=  4  Spi-ingfieia  Crystallized  Egg  Co.  27  Guitar  v.  Eandel  (Civ.  App  )  147 

V.  Springfield  Ice  &  Refrigerating  Co.,  S.  W.  642. 

168  S.  W.  772,  259  Mo.  664.  28  Palmer  v.  Schultz,  120  N  W  348 

25  Bauer  v.  Griess,  181  N.  -W.  136.  138  Wis.  455. 

26  Nashville,  C.  &  St.  L,  Ry.  v.  =»  Grand  Trunk  Ry.  Co.  of  Canada 
Wade,  153  S.  W.  1120,  127  Tenn.  104,  v.  Ives,  12  S.  Ct.  679,  144  U  S  408 
Ann.  Cas.  1914B,  1020.  tiC  L.  Ed.  485.                           •     •        . 
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$  4051(3).    Indiana 

The  court  instructs  the  jury  that  negligence  is  the  doing  of  a 
thing  that  a  reasonably  prudent  person  would  not  do  under  the 
circumstances  surrounding  him  at  the  time,  or  it  is  the  omission  to 
do  a  thing  that  a  reasonably  prudent  person  would  do  under  the 
circumstances.  The  degree  of  care  required  in  any  given  case,  to 
avoid  the  imputation  of  negligence,  is  ordinary  care.  The  law  in- 
terprets ordinary  care  to  be  that  degree  of  care  which  a  person  of 
ordinary  prudence  under  the  particular  circumstances  is  presunied 
to  exercise  to  avoid  injury.  Such  care  is  required  to  be  in  propor- 
tion to  the  danger  to  be  avoided  and  the  fatal  consequences  that 
may  result  from  neglect.*" 

§  4051  <4).    Missouri 

The  court  instructs  the  jury  that  in  law  one  is  liable  for  such 
consequences  of  his  acts  as  a  reasonably  prudent  man  may  rea- 
sonably anticipate  as  likely  to  flow  from  his  acts,  and  is  not  re- 
sponsible for  unforeseen  and  unexpected  consequences  a  reason- 
ably prudent  person  would  not  anticipate.  Therefore,  unless  you 
find  and  believe  from  the  evidence  that  the  defendant,  in  the  ex- 
ercise of  "reasonable  care,"  as  the  term  is  in  these  instructions  de- 
fined, had  reasonable  grounds  to  anticipate  that  the  acts  complained 
of  by  plaintiff  would  reasonably  and  probably  flow  from  and  be  the 
result  of  such  failure  to  exercise  ordinary  care,  then  your  verdict 
must  be  for  the  defendant.*^ 

§  4051(5).    Oregon  . 

You  are  instructed  that  this  is  the  standard  by  which  you  are  to 
determine  in  this  case  whether  there  was  any  negligence  upon  the 
part  of  the,  defendant.  You  will  observe  that  this  description  of 
negligence,  which  I  have  given  you,  does  not  call  for  the  highest 
degree  of  care,  nor  yet  is  it  satisfied  with  a  low  degree  of  care. 
The  law  has  taken  as  its  standard  the  man  of  ordinary  prudence, 
and  when  the  law 'undertakes  through  the  tribunal  which  is  called 
upon  to  determine  the  fact  whether  one  has  been  negligent  or  not, 
the. question  is:  Was  the  conduct  of  the  one  charged  the  reason- 
able conduct  of  a  person  of  ordinary  prudence,  under  the  existing 
circumstances,  having  in  view  the  probable  danger  of  injury  ?=*^ 

§  4052.     Gross  negligence 

The  jufy  are  instructed  that  gross  negligence  means  a  failure  to 
observe  slight  care.*' 

30  Shirley  Hill  Coal  Co.  v.  Moore,  s^  Northwest  Door  Co.  v.  Lewis  Inv. 
103  N.  B.  802,  181  Ind.  513.  Co.,  180  P.  495,  92  Or.  186. 

31  Davis  V.  Springfield  Hospital  as  Lpuisville  &  N.  R.  Co.  v.  Smith, 
(App.)  196  S.  W.  104.  122  S.  W.  806,  135  Ky.  462. 
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§  4053.     Good  faith  as  affecting  question  of  negligence 

The  court  charges  the  jury  that  a  negligent  act  is  none  the  less 
negligently  performed  because  of  the  good  faith  which  character- 
izes it.** 

§  4054.     Acts  in  emergencies 

You  are  instructed  that,  ordinary  care  is  such  care  as  a  person  of 
ordinary  prudence  would  usually  exercise  under  like  circumstances, 
and  the  law  does  not  hold  a  person  who  is  faced  with  a  sudden 
danger  to  the  same  degree  of  judgment  and  presence  of  mind  as 
would  otherwise  be  required  of  him  under  circumstances  not  indi- 
cating sudden  peril.** 

§  4055.     Duty  to  guard  against  sudden  and  unanticipated  acts  of 

another 
§  4055(1).    Michigan 

You  are  instructed  that  in  this  case  the  defendant  claims  that 
the  plaintiff  and  other  children  were  playing  ball  in  the  back  yard 
of  the  house  where  these  goods  were  being  moved  out ;  that  after 
the  van  was  loaded  up  the  defendant's  servants  got  on  the  wagon 
to  drive  away,  and  just  at  the  time  the  driver  was  about  to  start 
the  horses  the  ball  was  thrown  by  some  one  from  the  back. yard 
and  went  under  the  back  end  of  the  van ;  and  that  this  little  girl, 
the  plaintiff,  suddenly  and  unexpectedly  ran  from  thp  back  yard  to 
and  under  the  back  end  of  the  van  to  get  the  ball,  and  that  her 
hands  were  caught  under  the  back  wheel,  and  that  this  was  a 
sudden  and  unexpected  act  on  the  part  of  this  child,  which  the  driv- 
er did  not  anticipate.** 

Now,  I  charge  you  as  a  matter  of  law  that  if  this  injury  and  acci- 
dent was  due  to  the  sudden,  unanticipated,  and  unforeseen  act  of 
this  child,  and  the  defendant's  agents  did  not  know  or  did  not  have 
reason  to  anticipate,  that  this  plaintiff  was  going  to  suddenly  run 
under  the  back  of  the  wagon,  she  cannot  recover  in  this  case.  The 
law  does  not  impose  any  duty  on  a:nother  to  guard  against  sudden, 
unforeseen,  and  unanticipated  acts  of  another.*' 
§  4055(2).     Missouri 

The  jury  are  instructed  that  the  defendant  had  a  right  to  open 
the  trapdoor  in  question,  and  defendant's  servant  had  a  right  to 
assume  that  persons  using  the  street  at  that  point  would  exercise 
ordinary  care  and  caution  to  avoid  injury  from  the  crowbar  in 

s4Tannehill    v.    Birmingham    Ry„  so  Czarniski  v.  Security  Storage  & 

Light  &  Power  Po.,  58  So.  198,  177  Transfer  Co.',  170  N.  W  52  204  Mich 

Ala.  297.  276. 

3  5  Cole  Motor  Car  Co.  v.  LuaorfC,  37  Czarniski  v.  Security  Storage  & 

111  N.  E.  447,  61  Ind.  App.  119.  Transfer  Co.,  170  N.  W.  52,  204  Mich 
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question,  and  such  servant  was  not  negligent  unless  a  person  in 
his  situation,  and  engaged  in  what  he  was  actually  doing,  would,, 
in  view  of  the  then  uses  of  the  street,  have  anticipated  the  possi- 
bility of  a  footman  passing  the  point  in  question,  and  of  injury  to 
such  footman,  in  the  exercise  of  ordinary  care,  from  the  manner  in 
which  the  jury  believe  from  the  evidence  such  servant  of  defendant 
was  using  the  crowbar  at  the  time  in  question.^* 

i  4055(3).    Washington 

You  are  instructed  that  before  you  can  find  a  verdict  for  the 
plaintiff  in  this  case  you  must  find,  from  a  fair  preponderance  of 
the  evidence,  that  the  plaintiff,  without  any  negligence  on  her  part 
contributing  thereto,  attempted  to  step  over  the  cable  described  in 
the  evidence  in  this  case,  while  the  said  cable  was  lying  upon  the 

planking  of avenue,  and  that  some  agent  of  the  defendant,. 

city  of  — : ,  with  knowledge  that  she  was  attempting  to  step 

over  said  cable,  or  who  by  the  exercise  of  reasonable  diligence 
should  have  known  from  some  word  or  action  of  the  plaintiff  that 
she  was  about  to  step  over  said  cable,  started  or  caused  to  be  start- 
ed the  donkey  engine  attached  to  said  cable,  and  as  a  result  said 
cable  was  raised  in  the  air,  and  the  plaintiff  was  tripped  or  thrown 
and  injured  by  the  raising  of  said  cable.** 

B.    Particular  Acts  of  NbgligbncB 

§  4056.     Duty  not  to  frighten  horses 

The  court  instructs  you  that  if  you  find  from  the  evidence  that, 
while  plaintiff  was  driving  a  one-horse  wagon  at  the  place  on 

avenue,  mentioned  in  the  evidence,  and  that  the  agent  of  the 

defendant  in  chargie  of  a  certain  steam  street  roller,  mentioned  in 
the  evidence,  negligently  blew  a  steam  whistle  on  said  steam  street 
roller,  and  that  the  horse  of  the  plaintiff,  as  a  direct  result  of  the 
blowing  of  said  steam  whistle  so  negligently  blown  on  said  steam 
street  roller,  became  frightened  and  unmanageable  and  ran  away, 
and  caused  the  injuries  to  plaintiff  complained  of,  and  if  you  fur- 
ther find  that  the  said  blowing  of  said  steam  whistle,  if  any,  was 
unnecessary  in  the  performance  of  the  work  of  finishing  the  surface 

on  — avenue  in  which  the  defendant  was  engaged  at  the  time, 

then  your  verdict  should  be  for  the  plaintiff,  unless  you  further 
find  from  the  evidence  that  there  was  negligence  on  plaintiff's  part 
directly  contributing  to  the  injuries  sustained  by  him.** 

38  Henry  v.  Grand  Ave.  Ry.  Co.,  21  *o  Phelan    v.    Granite    Bituminous 

S.  W.  214,  113  Mo.  525.  Paving  Co.,  167  S.  W.  1059,  183  Mo. 

3»Zellers   v.   City   of   Bellingham,      App.  531. 
145  P.  613,  83  Wash.  601. 
Inst.to  Juries— 274 
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§  4057.     Same^ — Care  required  in  handling  stationary  whistle 

The  jury  are  instructed  that  the  law  distinguishes  the  necessary 
nature  of  a  locomotive  whistle  from  that  of  a  stationary  whistle,  in- 
tended for  the  purpose  of  notice  only ;  that  locomotive  whistles  are 
necessary,  among  other  purposes,  for  the  purpose  of  frightening 
animals  off  the  track,  and  to  give  notice  of  the  approach  of  trains 
to  persons  about  to  cross  the  track  at  such  a  distance  that  the  bell 
cannot  be  heard  or  the  trains  readily  observed;  and  that  in  these 
and  other  cases  their  use  upon  railroads  is  both  sanctioned  and 
required  by  law;  and  that  in  such  cases  the  usefulness  of  the' 
whistle  depends  upon  the  alarming  and  frightening  character  of 
the  noise  it  makes,  and  one  of  the  purposes  for  which  it  is  used  is 
to  frighten  and  to  alarm.  But  the  court  instructs  the  jury  the  rule 
is  different  in  respect  to  stationary  whistles,  intended  for  notice 
only,  and  that  if  used,  if  there  is  no  necessity  for  constructing  or 
operating  them  in  such  a  way  as  to  alarm  or  frighten  any  per- 
son or  animal  of  ordinary  gentleness,  any  unnecessary  alarming  or 
frightening  use  of  them,  if  productive  of  injury  to  another,  is 
wrongful,,  and  the  proprietors  should  be  holden  responsible  for  the 
injury.*^ 

§  4058.     Negligence  in  management  of  vehicles 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 
evidence  that  at  the  time  defendant's  driver  started  to  back  the 
defendant's  wagon  the  plaintiff  \Yas  in  such  a  position  of  danger 
that  if  the  defendant's  driver  continued  to  back  his  wagon  his  said 
wagon  would  run  upon  and  against  the  plaintiff,  and  if  you  further 
find  that  at  such  time  the  driver  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  the  plaintiiif  in  such  a  position  of  danger  (if 
you  find  and  believe  from  the  evidence  the  pfaintiff  was  in  such  a 
position),  and  that  the  defendant's  driver  did  not  notify  or  warn  the 
plaintiff  of  his  intention  to  continue  backing,  or  notify  the  plaintiff 
of  his  perilous  situation,  but  continued  to  back  his  said  wagon  upon 
and  against  the  plaintiff,  and  if  you  further  find  that  the  failure  of 
the  defendant,  after  seeing  and  knowing  of  the  perilous  position  of 
the  plaintiff,  to  notify  the  said  plaintiff  of  his  intention  to  continue 
backing  said  wagon  was  a  failure  on  the  part  of  the  defendant's 
driver  to  exercise  ordinary  care,  then  your  verdict  will  be  for  the 
plaintiff,  if  you  further  find  at  said  time  plaintiff  was  exercising  or- 
dinary care  for  his  own  safety.** 

*i  Powell  V.  Nevada,  C.  &  O.  Ey.,  «  Lauff  v.  J.  Kennard,  &  Sons  Car- 

82  P.  96,  28  Nev.  305.  pet  Co.  (Mo.  App.)  195  S.  W.  56.      ■ 
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§  4059.     Care  required  from  driver  of  automobile  with  respect  to 

person  riding  with  him  as  guest  or  licensee 
See,  also,  ante,  §  3883. 
§  4059(1).    Michigan 

Now,  in  this  particular  case,  the  rule,  as  I  say,  is  somewhat  dif- 
ferent than  in  the  ordinary  case,  because  this  plaintiff  was  either  a 
guest  or  a  licensee,  and  as  I  view  the  law  the  rule  is  no  different 
whether  he  is  a  guest  or  a  licensee,  so  you  will  not  have  to  struggle 
over  that  problem.  The  testimony  is  conflicting  on  that  point.  He 
says  he  was  invited  to  ride.  That  would  make  him  a  guest.  The 
defendant  says  that  he  invited  himselfT  That  would  make  him  a 
licensee.  So,  of  course,  it  is  for  you  to  determine  whether  he  was 
invited  to  take  this  ride  by  the  defendant,  or  whether  he  invited 
himself.  One  way  he  would  be  a  guest  and  the  other  way  a  li- 
censee. But,  as  I  say,  I  do  not  think  you  need  bother  about  which 
way  that  is,  because  the  rule  is  about  the  same  anyway.  In  other 
words,  the  rule  is,  as  to  a  guest  or  a  licensee,  that  the  defendant, 
to  be  liable,  must  do  some  act  that  either  increased  the  danger,  or 
created  a  new  danger,  for,  if  you  are  invited  to  ride  in  a  car  by  a 
man,  or  if  you  invite  yourself,  either  way,  you  assume  the  risks 
that  would  naturally  attach  to  riding  in  such  a  vehicle,  that  is,  you 
know  that  there  are  certain  dangers  that  are  incident  to  an  auto- 
'  mobile  and  to  riding  in  an  automobile,  and  if  you  accept  an  invi- 
tation to  ride,  or  you  invite  yourself,  either  way,  you  assume  those 
ordinary  risks,  and  if  an  accident  happens  in  that  way,  then  the 
driver  is  not  liable  to  you.  But  if  he  does  some  act  that  increases 
those  ordinary  dangers,  or  creates  a  new  danger  entirely,  then  he 
is  liable.** 

You  are  instructed  that  the  rule  in  regard  to  the  guest  or  li- 
censee may  be  stated  in  this  way:  That  any  one  knowing  that 
there  is  always  some  danger  in  traveling  in  an  automobile,  who 
accepts  an  invitation  to  ride,  as  the  guest  of  the  driver,  assumes 
the  risk  of  the  ordinary  dangers  of  which  he  is  aware,  and  cannot 
hold  the  driver  of  the  car  responsible  in  damages  for  an  accident, 
if  there  was  no  fault  or  negligence  or  imprudence  on  the  driver's 
part.  The  driver's  duty  and  responsibility  is  merely  to  be  careful 
and  avoid  committing  any  act  of  negligence  or  imprudence  that 
might  add  to  or  increase  the  ordinary  danger  of  the  occupation.** 

As  to  the  defendant,  the  question  is.  Did  the  defendant  do  what 
an  ordinarily  prudent  person  would  do  under  similar  circumstances? 
Or,  did  he  fail  to  do  what  an  ordinarily  prudent  person  would 
under  similar  circumstances?    That  is  a  good  test.    Because,  if  he 

43  Roy  V.  Kirn,  175  K  W.  475,  208  **  Roy  v.  Kim,  175  N.  W.  475,  208 

Mich.  571.  Mich.  571.    . 
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•did,  then  he  is  not  liable,  and  your  verdict  should  be  no  cause  of 
-action.  And  if  he  did  not  do,  as  he  approached  this  corner  in. driv- 
ing this  car,  if  he  did  not  do  or  act  as  an  ordinarily  prudent  person 
would  under  similar  circumstances,  then  he  is  guilty  of  an  act  of 
negligence,  and  the  plaintiff  may  be  entitled  to  recover,  providing 
you  also  find  the  other  elements  that  I  will  explain  to  you.*® 

You  are  instructed  that  defendant's  duty  in  reference  to  the  plain- 
tiff was  to  use  ordinary  care,  and  not  to  increase  the  danger  of  his 
riding  with  him,  or  to  create  any  new  danger.  One  who  invites 
another  to  ride  is  not  bound  to  furnish  a  safe  vehicle,  or  a  safe 
horse,  or  a  safe  automobile,  but  if  the  driver  fails  to  use  ordinary 
care  in  driving  the  autornobile,  he  thereby  creates  a  new  danger 
for  which  he  is  liable.** 

You  are  instructed  that  in  this  case  you  have  to  determitie 
whether  the  defendant  did  any  act  that  increased  the  danger  of 
riding  in  an  automobile,  or  that  created  a  new  danger?  If  he  did, 
he  is  liable,  and  if  he  did  not,  he  is  not  liable.*' 

You  are  instructed  that,  if  you  believe  the  testimony  of  the  plain- 
tiff's witnesses  that  at  the  time  that  G.  with  his  machine  started 
to  cross  W.  avenue  the  defendant  in  his  automobile  was  a  block 
away,  and  was  coming  as  testified  to  by  some  of  the  plaintiff's  wit- 
nesses, from  to  —  miles  per  hour,  and  that  when  G. 

in  his  car  had  got  across  the  street  car  tracks  into  the  space  on 
W.  avenue  between  the  car  tracks  and  the  curb,  that  the  defendant 
in  his  car  had  reached  a  point  about  the  safety  zone,  or  about 

feet  therefrom,  and  still  coming  at or miles 

per  hour,  and  at  that  point  he  applied  his  brakes,  or  started  to  put 

•  on  his  brakes,  and  skidded  or  feet  and  hit  the  G. 

machine,  and  driving  them  both or feet  beyond  that 

after  striking  him — I  say,  if  you  believe  all  those  facts,  you  can 
find  from  that  evidence  that  the  defendant  did  an  act  which  in- 
creased; the  danger  of  riding  in  an  automobile,  and  from  that  you 
•could  find  him  liable.** 

§  4059(2).    Nebraska 

The  jury  are  instructed  that,  when  defendant  invited 


and  his  wife  to  ride  in  the  automobile  operated  by  him,  and  under- 
took to  provide  a  conveyance  for  plaintiff  and  her  husband,  al- 
though defendant  did  so  gratuitously,  he  was  bound  to  exercise 
due  and  reasonable  ca;re  in  the  operation  of  said  car  for  the  safety 
of  his  guests,  and  not  by  any  act  of  his  to  increase  the  danger  or 

*5  Roy  y.  Kirn,  175  N.  W.  475,  208  *7  Roy  v.  Kirn,  175  N.  W  475   208 

Mich.  571.  Mich.  571. 

46  Roy  V.  Kim,  175  N.  W.  475,  208  *8  Roy  v.  Kirn,  175  N.  W.  475'  208 

Mich.  571.  Mich.  571.  ' 
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create  a  new  and  unnecessary  danger.  If,  therefore,  you  find  from 
the  evidence  taking  into  consideration  the  condition  of  the  road, 
the  experience,  knowledge,  and  skill  of  defendant  in  driving  the 
•car,  the  speed  at  which  he  was  going,  and  all  the  conditions  and 
■circumstances  shown  by  the  evidence,  that  defendant  was  negli- 
gent and  careless  in  the  operation  of  the  car,  or  you  find  that  by  his 
acts  he  increased  the  danger  or  created  a  new  and  unnecessary  dan- 
ger, and  you  also  find  that  defendant's  negligence  and  want  of 
care  was  the  proximate  cause  of  the  injury  and  death  of  plaintiff's 
husband,  then,  if  you  so  find,  your  verdict  will  be  for  the  plaintiff.** 

§  4060.  Duty  to  avoid  injury  to  passers-by  from  operation  of 
hoisting  appliances 
You  are  instructed  that  before  you  can  find  a  verdict  for  the  plain- 
tiff in  this  case  you  must  find,  from  a  fair  preponderance  of  the 
evidence,  that  the  plaintiff,  without  any  negligence  on  her  part 
contributing  thereto,  attempted  to  step  over  the  cable  described 
in  the  evidence  in  this  case,  while  the  said  cable  was  lying  upon  the 

planking  of avenue,  and  that  some  agent  of  the  defendant, 

city  of  ,  with  knowledge  that  she  was  attempting  to  step 

over  said  cable,  or  who  by  the  exercise  of  reasonable  diligence 
should  have  known  from  some  word  or  ■  action  of  the  plaintiff 
that  she  was  about  to  step  over  said  cable,  started  or  caused  to  be 
started  the  donkey  engine  attached  to  said  cable,  and  as  a  result 
said  cable  was  raised  in  the  air,  and  the  plaintiff  was  tripped  or 
thrown  and  injured  by  the  raising  of  said  cable.®" 

§  4061.     Care  required  in  operation  of  elevator  to  avoid  injury  to 

persons  working  about  shaft 
Duty  to  warn  as  to  removal  of  elevatof,  see  ante,  §  3720. 
S  4061(1)-    Kentucky 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant company  and  its  employe  in  charge  of  its  elevator  at  the  time 
and  place  complained  of  by  plaintiff  to  exercise  ordinary  care  in 
the  operation  of  defendant's  elevator  to  avoid  striking  and  injuring 
persons  engaged  in  work  about  the  elevator  shaft;  and  if  you 
shall  believe  from  the  evidence  in  this  case  that  defendant's  em- 
ploye in  charge  of  said  elevator  failed  to  exercise  such  care,  and 
by  reason  of  such  failure,  as  a  direct  and  immediate  cause  of  such 
failure,  plaintiff  was  struck  and  injured  by  same,  then  the  defend- 
ant is  chargeable  with  negligence,  and  the  law  is  for  the  plaintiff, 
and  you  will  so  find;  but,  unless  you  shall  believe  from  the  evi- 
dence in  this  case  that  defendant  has  been  proven  guilty  of  negli- 
ge Bauer  V.  Griess,  181  N.  W.  156.  oo'zellers  v.  City  of  Belliagham,  145 

P.  613,  83  Wash,  601. 
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g-ence,  as  defined  to  you  in  this  instruction,  then  tlie  law  is  for  the 
defendant,  and  you  will  so  find.'^ 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant in  the  operation  and  management  of  its  elevator  to  exercise  the 
highest  degree  of  care  and  skill  usually  exercised  by  prudent  per- 
sons in  the  same  business  in  the  management  and  operation  of 
elevators  of  the  kind  and  character  as  shown  by  the  proof,  and  if 
the  jury  believe  from  the  evidence  that  the  plaintiff  entered  the 
storehouse  of  defendant,  and  in  the  exercise  of  ordinary  care  at- 
tempted to  enter  the  elevator  cage  in  the  storehouse  to  go  to  the 
cellar  by  invitation  of  defendant's  servant,  or  when  the  acts  of  the 
servant  were  such  that  a  person  of  ordinary  prudence  would  rea- 
sonably infer  such  an  invitation,  and  the  plaintiff,  in  the  exercise  of 
ordinary  care,  when  he  attempted  to  enter  the  elevator,  failed  to 
discover  that  the  elevator  cage  was  not  in  the  proper  position,  and 
by  reason  of  the  negligence  of  the  defendant  the  plaintiff  fell 
down  into  the  elevator  well,  injuring  himself  by  the  fall,  the  law  is 
for  the  plaintiff,  and  the  jury  should  so  find.®* 

§  4061(2).    Missouri 

You  are  instructed  that  if  you  find  and  believe  from  the  evidence 

that  the  plaintiff  is  the  widow  of ,  deceased,  that  on  or  about 

,  and  at  about  the  hour  of a.  m.  on  'said  day,  said  de- 
ceased was  in  the  employ  of  the  company,  and  was  plac- 
ing a  safety  gate  on  a  doorway  on  the  fifth  floor  of  a  passenger 

elevator   in   the   —   Building,    corner    of   and   

streets,  in ,  and  was  drilling  a  hole  through  a  brick  wall 

about  one  foot  above  the  fifth  floor  landing  at  the  doorway  of  said 
elevator  for  the  purpose  of  attaching  a  guide  roller  of  a  safety 
gate,  that,  in  order  to  drill  said  hole  into  said  wall,  the  said  deceased 
was  compelled  to  place  part  of  his  body  in  the  shaftway  of  said 
elevator,  and  that  said  defendant  kncAy,  or  by  the  exercise  of  ordi- 
nary care  should  have  known,  that  said  deceased  was  required  to 
place  part  of  his  body  in  the  shaftway  of  said  elevator  in  doing 
said  work,  that  while  said  deceased  was  so  engaged  in  drilling  said 
hole  the  operator  of  said  elevator  carelessly  and  negligently  ran 
said  elevator  down  said  shaftway  and  against  the  said  deceased, 
without  warning  him  of  the  approach  of  said  elevator,  and  so  crush- 
ed, bruised,  and  injured  him  that  he  died  on  the  same  day  as  the 
result  of  said  injuries,  and  if  you  further  find  and  believe  from  the 
evidence  that  said  elevator  was  there  and  then  under  the  man- 
agement and  control  of  the  defendant,  and  was  at  the  time  being 
run  by  an  employe  of  said  defendant,  and  that  the  operator  of  said 

=1  Otis  Elevator  Co.  v.  Wilson,  145  r'=  Eilerman  v.  Farmer    118  S    W 

S.  W.  391,  147  Ky.  670.  2S9.  '       ' 
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elevator  knew,  or  by  the  exercise  of  ordinary  care  should  have 
known,  that  said  deceased  was  working  in  said  shaftway  in  time 

to  have  avoided  injuriiig  said ' ,  and  if  you  further  find  and 

believe  from  the  evidence  that  the  death  of  said was  caused 

by  the  carelessness  and  negligence  of  the  operator  of  said  elevator 
in  carelessly  and  negligently  running  said  elevator  down  said  shaft- 
way  and  upon  the  said  deceased,  without  warning  him  of  the  ap- 
proach of  said  elevator,  and  that  at  the  time  he  was  injured  the 
deceased  exercised  the  care  of  an  ordinarily  prudent  person  under 
'the  same  or  similar  circumstances,  then  you  will  find  for  the 
plaintiff  and  against  defendant,  and  assess  her  damages:  at  such 

sum,  not  exceeding  the  sum  of  $ ,  as  you  tnay  deem  fair  and 

just,  in  view  of  all  the  evidence,  and  with  reference  to  the  neces- 
sary pecuniary  injury  (if  any)  resulting  from  such  death  to  the 
plaintiff.  And  you  are  further  instructed  that,  if  you  find  no  evi- 
dence or  circumstances  to  the  contrary,  you  may  assume  that  the 
deceased  at  the  time  he  was  injured  was  in  the  exercise  of  ordinary 
care.** 

§  4062.     Recklessness  in  handling  truck 

You  are  instructed  that,  under  the  proof  in  this  case,  the  plaintiff 
had  a  right  to  be  upon  the  platform  and  grounds  of  the  defendant 
railway  company  at  the  time  and  place  where  he  claims  to  have 
been  injured;  and  that  defendant  express  company  owed  plaintiff 
the  duty  to  use  ordinary  care  in  using  and  handling  its  express 
trucks,  so  as  to  avoid  injuring  plaintiff  at  such  time  and  place.  If 
therefore  you  find  the  defendant,  express  company  was  guilty  of 

•  negligence  in  the  manner  of  usjng  and  handling  its  trucks,  or  the 
tongue  or  handle  thereof,  under  the  circumstances  of  the  situa- 
tion at  the  time,  on ;   and  if  you  find  that  by  reason  of  such 

,  negligence,  if  any,  it  allowed  the  trucks  or  tongue  or  handle  there^ 
of  to  be  and  lie  upon  the  platform  commonly  used  by  passengers  • 
and  others  having  the  lawful  right  to  use  and  be  upon  said  plat- 
form ;  and  if  you  find  that  plaintiff,  in  the  exercise  of  ordinary 
care,  while  walking  upon  said  platform  with  his  brother,  in  going 
from  the  train  to  his  automobile,  struck  the  tongue  or  handle  of 
said  truck  with  his  foot,  and  fell  over  the  same  upon  the  platform, 
and  thereby  sustained  injury;  and  if  you  find  that  said  negligence 
of  defendant  express  company,  if  any,  was  the  proximate  cause  of 
said  injury  to  plaintiff,  if  any,  then  you  will  find  a  verdict  in  favor 
of  plaintiff  against  defendant  express  company,  compensating  him 
for  the  damages  sustained  by  him  by  reason  of  said  negligence,  if 

.  any,®* 

5  3  Hutchinson  v.  Richmond  Safety  s*  Wells   Fai-Ro   &,  Co.   v.   Lowery 

Gate  Co.,  152  S.  W.  52,  247  ilo.  Tl.  (Tex.  Civ.  App.)  197  S.  \y.  605. 
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§  4063.  Care  required  as  to  trespassers — Boys  playing  on  defend- 
ant's wagon 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
these  defendants  owned  ■  this  stone  wagon,  which  was  driven  by 
their  employe,  and  that,  while  the  wagon,  with  the  horses  harnessed 
thereto,  was  on  a  public  highway  of  this  city,  this  boy,  one  of  the 
plaintiffs,  climbed  upon  the  wagon  without  the  consent  of  the  de- 
fendants or  their  driver,  then  I  charge  you  that  he  was  a  trespasser, 
regardless  of  his  age."® 

You  are  instructed  that,  if  this  boy  was  in  fact  a  trespasser,  then 
neither  he  nor  his  father  can  recover,  unless  you  find  from  the  evi- 
dence that  the  defendants  or  their  driver  wantonly  or  intentionally 
inflicted  this  injury,  or  acted  in  such  a  malicious  manner  that  the 
injury  resulted.®' 

You  are  instructed  that,  if  you  find  from  the  evidence  that  this 
boy  was  where  he  had  no  right  to  be  on  the  property  of  the  de- 
fendants, which  they  were  using  in  a  proper  manner  for  a  proper 
purpose,  in  the  conduct  of  their  business,  and  that  the  driver  of  the 
wagon  did  not  intentionally  or  wantonly  injure  the  boy,  then  your 
verdict  should  be  for  the  defendant.®' 

§  4064.     Violation  of  ordinance 

Violation  of  statute  or  ordinance  relating  to  use  of  highway,  see  post,  §§ 
4976,  4977. 

You  are  instructed  that  the  ordinances  of  the  city  of pro- 
vide that  it  shall  be  unlawful  for  any  person  or  persons  to  reck- 
lessly and  carelessly  handle  any  express  trucks  on  any  railway 
platform  within  said  city.  If,  therefore,  you  find  that  plaintiff's 
injuries,  if  any,  were  caused  by  the  reckless  or  careless  handling 
of  the  express  trucks  of  the  defendant  express  company,  by  its  em- 
ployes, by  allowing  said  truck,  or  the  tongue  or  handle  thereof,  to, 
be  and  lie  upon  or  across  that  portion  of  the  platform  of  defendant 
railway  company  in  use  by  passengers  and  others  having  the  lawful 
right  to  go  thereon,  and.  if  you  find  that  it  was  reckless  or  careless 
for  the  employes  of  defendant  express  company  to  so  leave  said 
truck  or  the  tongue  or  the  handle  thereof  upon  or  across  said 
platform,  and  if  you  find  that  such  reckless  or  careless  handling  of 
said  express  truck,  or  the  tongue  or  handle  thereof,  by  defendant 
express  company's  employes  in  leaving  said  truck,  or  the  tongue  or 
the  handle  thereof,  upon  or  across  the  platform,  if  they  did,  was  the 
proximate, cause  of  plaintiff's  injury,  if  any,  then  you  are  instructed 

6  0  McGinnis  v.  Peoples,  94  A.  925,  b?  McGinnis  v.  Peonies    94  A    Q2fi 

249  Pa.  335.  249  Pa.  385.  '  "         ' 

5  8  McGinnis  v.  Peoples,  94  A.  925, 
249  Pa.  335. 


4377  NEGLIGENCE  §  4065(3) 

that  this  was  negligence  in  law,  which  would  entitle  plaintifif  to 
recover  against  defendant  express  company.®* 

You  are  instructed  that  the  word  "reckless,"  as  the  same  is  used 
in  this  paragraph,  means  gross  negligence  and  a  failure  to  exercise 
any  care  for  the  rights  and  protection  of  others  under  the  circum- 
stances. And  you  are  instructed  that  the  word  "careless,"  as  used 
in  this  paragraph,  means  free  from  care,  or  without  care.®* 

C.    Dangerous  PrbmisiIs 

§  4065.     Degree  of  care  required  in  general 
§  4065(1)-    California 

You  are  instructed  that  the  defendant  is  only  bound  to  exercise 
the  care  which  housekeepers,  or  owners  of  houses,  of  common  pru- 
dence are  accustomed  to  exercise;  and,  if  you  find  from  the  evi- 
dence that  the  defendant  did  exercise  such  care  in  and  about  keep- 
ing the  platform  in  good  condition,  then  your,  verdict  will  be  in 
favor  of  the  defendant.*" 

-§  4065(2).     New  Yorli 

The  jury  are  instructed  that,  if  you  find  that  there  was  a  dan- 
gerous situation  existing  in  the  defendant's  place,  not  known  to 
the  plaintiff,  it  was  the  duty  of  the  defendant  to  warn  or  otherwise 

apprise  the  plaintiff  o-f  such  danger.* 

I  4065(3).    Oldalioma 

The  court  instructs  the  jury  that,  if  you  find  from  a  preponder- 
ance of  the  evidence  that  the  pit  or  excavation  was  permitted  to 
remain  by  the  defendants  upon  the  premises  described  in  such  re- 
lation to  the  public  street  and  in  such  proximity  to  the  excavation 
that  the  defendants  could  reasonably  have  foreseen  that  a  person 
traveling  on  the  public  street  in  the  exercise  of  due  care  himself 
would  be  injured,  and  that  the  plaintiff,  while  traveling  along  the 
public  street  in  the  exercise  of  due  care,  was  allured  by  the  condi- 
tion of  the  premises  from  the  public  street  and  into  the  pit  and 
sustained  the  injuries  complained  of,  then  your  verdict  should 
be  for  the  plaintiff.  But  before  you  can  so  find  you  must  first  find 
that  the  situation  regarding  the  pit  and  driveway  was  one  from 
-which  it  could  reasonably  have  been  foreseen  by  the  defendants 
that  the  injury  might  occur  to  a  person  traveling  carefully  on 
the  highway.*^ 

58  Wells  Fargo  &  Co.  v.  Lowery  Oal.  1,  33  h.  R.  A.  747,  55  Am.  St. 
-(Tex.  Civ.  App.)  197  S.  W.  605.  Eep.  56. 

5  9  Wells   Fargo  &   Co.   v.   Lowei-y  *  Cheifetz  v.  Hills,  148  N.  T,  S.  103, 

(Tex.  Civ.  App.)  197  S.  W.  605.  86  Misc.  Rep.  7. 

60  Baddeley  r.  Shea,  45  P.  990,  114  ei  st.  Louis  &  S.  F.  Ry.  Co.  v.  Ray, 

165  P.  129,  L.  E.  A.  1918A,  843. 
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§  4066.     Injuries  from  falling  objects 

With  relation  to  the  opefation,  installation,  and  maintenance  of 
the  fan,  the  court  instructs  you  it  was  the  duty  of  the  defendants 
to  exercise  ordinary  care  in  the  erection  and  installation  of  this 
appliance  in  the  theater,  and  that  that  ordinary  care  is  to  be  meas- 
ured with  relation,  so  far  as  this  case  is  concerned,  to  the  effect  up- 
on the  patrons  of  the  theater.    If,  therefore,  you  find  that  the  fan  in 

question  fell  on  the day  of ,  and  injured  the  plaintiff 

while  he  was  a  patron  in  the  theater  it  will  be  for  you  to  determine 
whether  or  not  such  fall  was  the  result  of  its  negligent  installation, 
operation,  or  maintenance.  If  you  find  that  the  fall  was  due  to 
such  maintenance,  operation,  or  installation  having  been  made  in' 
a  negligent  manner,  your  verdict  in  this  case  will  be  in  favor  of  the 
plaintiff  for  such  amount  as  you  find  from  the  evidence  and  under 
the  instructions  of  the  court  he  has  suffered  in  the  way  of  damages 
by  reason  of  such  negligence  of  the  defendants,  if  you  find  they  arc- 
negligent.®* 

§  4067.     Duty  as  to  children  straying  on  premises 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  defendant's,  employe,  H.,  invited  and  permitted  plaintiff  to  go 
upon,  the  premises  upon  which  said  pumphouse  was  located,  and 
knowingly  permitted  him  to  remain  thereon ;  and  if  you  further 
believe  that  said  pumphouse  and  premises  were  dangerous  for  per- 
sons of  plaintiff's  age,  intelligence,  and  experience;  and  if  you  be- 
lieve that  such  fact,  if  it  was  a  fact,  was  known  to  said  H.,  or 
ought  to  have  been  known  to  him  by  the  exercise  of  ordinary 
care;  and  if  you  further  believe  that  in  so  inviting  him  and  per- 
mitting plaintiff  upon  said  premises,  if  the  said  H.  did  invite  and 
ermit  him  to  be  there,  the  said  H.  was  guilty  of  negligence,  as  that 
erm  has  been  heretofore  defined;  and  if  you  further  believe  that 
said  negligence,  if  any,  was  the  proximate  cause  of  plaintiff's  in- 
jury— you  will  find  for  the  plaintiff,  and  assess  his  damages  as 
hereinafter  directed,  unless  you  find  for  defendant  under  other  por- 
tions of  this  charge.** 

§  4068.     Attractive  nuisance — Injuries  to  children 

Liability  of  city  or  contractor  for  permitting  nuisance  in  sti-eet  attractive  to 
children,  see  ante,  §§  3948,  3971. 

§  4068(1).    United  States 

The  jury  are  instructed  that  to  maintain  the  action  it  must  ap- 
pear from  the  evidence  that  the  turntable,  in  the  condition,  situa- 
tion, and  place  where  it  then  was,  was  a  dangerous  machine,  one 

62  Haun  V.  Tally,  181  P.  81,  40  Oal.  es  Houston  &  T.  0.  R.  Oo  v  Bul<'er 

■App.  585.  &0  S.  W.  557,  35  Tex.  Olv.  App.  478! 
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.which,  if  unguarded  or  unlocked,  would  be  likely  to  cause  injury 
to  children ;  that  if,  in  its  construction  and  the  manner  it  was  left, 
it  was  not  dangerous  in  its  nature,  the  defendants  are  not  liable  for 
negligence.  You  are  further  to  consider  whether,  situated  as  such 
turntable  was,  as  the  defendants'  property  in  a  small  town,  some- 
what remote  from  habitations,  there  was  negligence  in  not  antici- 
pating that  injury  might  occur  if  it  was  unlocked  or  unguarded.  If 
you  find  from  the  evidence  that  defendant  did  not  have  reason  to 
anticipate  that  children  would  be  likely  to  resort  to  it,  or  that  they 
would  be  likely  to  be  injured  if  they  did  resort  to  it,  then  there 
was  no  negligence.* 

The  jury  are  instructed  that  the  machine  in  question  is  part  of 
defendants'  road,  and  was  lawfully  constructed  where  it  was.  If 
the  railroad  company  did  not  know,  and  had  no  good  reason  to 
suppose,  that  children  would  resort  to  the  turntable  to  play,  or 
did  not  know,  or  had  no  good  reason  to  suppose,  that,  if  they  went 
on  the  turntable  to  play,  they  would  be  likfely  to  get  injured  there- 
by, then  you  cannot  find  a  verdict  against  them ;  but  if  defendants 
did  know,  or  had  good  reason  to  believe,  under  the  circumstances 
of  the  case,  that  the  children  of  the  locality  would  resort  to  the 
turntable  to  play,  and  that,  if  they  did,  they  would  or  might  be  in- 
jured, then  if  they  took  no  means  to  keep  the  children  away,  and 
used  no  means  to  prevent  accident,  defendants  would  be  guilty  of 
negligence,  and  would  be  answerable  for  damages  caused  to  chil- 
dren by  such  negligence.* 

§  4068(2).    Colorado 

You  are  instructed  that  plaintiff  claims  that  the  defendant  was 
possessed  of  certain  electric  cars  and  left  them  exposed  in  a  public 
street  and  with  the  appliances  thereof  unguarded  ancl  so  insecure 
that  the  cars  might  be  set  in  motion  by  children  amusing  them- 
selves thereat,  the  defendant  knowing  that  children  were  attracted 
and  frequently  had  been  attracted  to  such  cars  at  the  same  place, 
and  that  plaintiff,  being  of  tender  years,  seeing  the  cars  so  left, 
vielded  to  his  natural  propensity  to  amuse  himself,  and  resorted 
thereto,  and  while  playing  about  the  cars  the  same  were  accidental- 
ly or  ignorantly  set  in  motion,  and  that  by  this  means  plaintiff 
was  injured.  Plaintiff's  claim  is  that  the  injury  was  a  permanent 
one,  and  will  render  him  always  incapable  of  labor  or  active  move- 
ment. Plaintiff  seeks  to  recover  not  only  for  this  disability,  but 
for  the  sufferings  resulting  from  his  injury.** 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant,  knowing  that  its  cars  were  attractive  to  chil- 

*  Sioux  City  &  P.  K.  Co.  v.  Stout,  »*  Denver  City  Tramway  Co.  v.  Ni- 

17  Wall.  657,  21  L.  Ed.  745.  cholas,  84  P.  813,  35  Colo.  462. 
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dren,  exposed  them  in  a  public  street  unfastened  and  unguarded, 
and  in  such  a  condition  that  a  child  playing  thereat  might  ignorant- 
ly  or  accidentally  set  the  same  in  motion,  and  that  plaintiff  was  so 
inexperienced  that  he  was  unconscious  of  the  danger  which  he  in- 
curred by  amusing  himself  at  the  said  cars  and  resorting  thereto, 
and,  by  reason  of  the  accidental  or  ignorant  turning  on  of  the  cur- 
rent by  the  plaintiff,  or  the  boy  who  was  with  him,  the  car  was  set 
in  motion,  and  plaintiff,  endeavoring  to  dismount  therefrom,  was 
injured,  the  verdict  should  be  for  the  plaintiff.*^ 

§  4068(3).    Illinois 

The  court  instructs  the  jury  that  the  defendant  is  not  liable  in 
this  case  unless  you  find,  from  a  preponderance  of  the  evidence, 

that  the  defendant  should  have  anticipated,  prior  to  ,  that 

plaintiff's  intestate  or  other  children  would  have  been  attracted 
to  defendant's  premises  by  means  of  said, push  car  standing  on 
or  near  the  platform,  and  would  have  been  injured  or  killed  by  ai 
railroad  train  when  such  children  were  playing  with  said  push, 
car."* 

The  court  instructs  the  jury  that  the  defendants  are  not  liable 
in  this  case,  and  you  cannot  find  a  verdict  of  guilty  against  the 
defendants  unless  you  find,  from  a  preponderance  of  evidence,  first, 
that  the  chain  and  sprocket  wheels  in  question  were  dangerous; 
second,  that  the  defendants  knew  of  the  dangerous  character  of 
said  wheels  and  chains,  or  by  the  exercise  of  ordinary  care  would 

have  known   thereof,   before  ;    third,   that   the   defendants 

should  have  anticipated,  prior  to ,  that  plaintiffs'  intestate,  or 

other  children,  would  become  caught  in  or  injured  or  killed  in  and 
by  means  of  said  chairi.and  sprocket  wheel.  If  either  one  of  the 
above  propositions  is  not  established  by  a  preponderance  of  the 
evidence  your  verdict  must  be  not  guilty.*' 

§  4068(4).     Iowa 

The  court  instructs  the  jury  that  it  is  for  the  jury  to  determine 
whether  or  not  the  defendant  was  negligent,  as  charged  by  the 
plaintiff.  The  negligence  chai-ged  against  the  defendant  in  this 
case  may  be  stated  thus:  That  at  the  time  and  place  of  the  acci- 
dent, at  a  time  and  place  where  little  children  were  apt  to  be,  the 
defendant  was  using  an  apparatus,  dangerous  in  character,  and  of 
a  nature  likely  to  excite  the  curiosity  and  attract  little  children  tO' 
play  with,  or  interfere  with,  such  apparatus;'  that  defendant  knew^ 

85  Denver  City  Tramway  Co.  v.  Ni-  know,  that  prior  to  the  acciaeut  chil- 

cholas,  84  P.  SIS,  35  Colo.  462.  dreu   were  in   the   habit   of  playing 

0  6  Follett  V.   Illinois  Cent.  R.   Co.,  around  the  push  car. 

123  N.  E.  592,  288  111.  506.     In  this  0  7  StoUery  v.  Cicero  &  P.   St.  Ey. 

case  the  complaint  alleged  that  de-  Co.,  90  N.  B.  709,  243  111.  290.    ' 
fendant  knew,  or  had  opportunity  to 
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or  in  the  exercise  of  ordinary  care  should  have  known,  that  chil- 
dren were  apt  to  be  at  that  place  at  that  time ;  that  the  defendant 
knew,  or  in  the  exercise  of  ordinary  care  should  have  known, 
that  said  apparatiis  was  dangerous  in  character,  and  of  a  nature 
likely  to  excite  the  curiosity  and  attract  little  children  to  play 
with,  or  interfere  with,  such  apparatus;  that  in  such  use  of  such 
apparatus  the  defendant  did  not  exercise  such  care  to  guard  against 
injury  to  such  children  as  an  ordinarily  careful  and  prudent  person 
would  exercise  under  the  circumstances.  If  that  charge  has  been 
proved,  by  a  preponderance  of  the  evidence,  you  would  be  war- 
ranted in  finding  defendant  was  negligent,  and  you  may  consider 
as  hereinafter  instructed.  If  it  has  not  been  so  proved,  you  will 
consider  no  further,  but  return  your  verdict  for  the  defendant. 
That  an  accident  may  have  happened,  about  the  time  and  place 
alleged,  does  not  establish,  nor  does  it  raise  a  presumption,  that 
defendant  was  negligent.  The  defendant  was  not  an  insurer 
against  accident,  and  can  be  held  liable,  if  at  all,  only  for  damages, 
if  any,  which  resulted  from  injury  caused  by  the  negligence  of  the 
defendant,  charged  by  the  plaintiff  in  his  petition,  and  proved 
upon  the  trial.  In  determining  whether  the  defendant  was  negli- 
gent, you  will  consider  only  the  acts  charged  by  the  plaintiff  as 
negligence,  set  forth  and  enumerated  in  these  instructions,  that 
have  been  proved,  if  any  have  been  proved,  and  then  only  such 
negligence,  if  any,  as  was  the  proximate  cause  of  the  injury  to 

.    In  determining  whether  the  defendant  was  negligent,  you 

will  consider  the  definitions  of  "ordinary  care"  and  "negligence," 
elsewhere  given  you  in  these  instructions ;  and  you  will  consider, 
as  shown  by  the  evidence,  the  nature  and  character  of  the  business 
in  which  the  defendant  was  engaged,  the  location  where  the  ac- 
cident is  alleged  to  have  occurred,  and  the  surroundings  thereabout, 
whether  or  not  the  place  was  one  where  small  children  were  apt 
to  be  at  that  time,  the  location  and  character  of  the  apparatus  in 
use  by  defendant,  and  the  manner  of  its  use,  whether  or  not  said 
apparatus  was  of  a  nature  likely  to  excite  the  curiosity  of  small 
children,  and  tempt  them  to  play  with  or  interfere  with  the  same, 
whether  or  not  said  apparatus  was  dangerous  in  character,  what,  if 
any,  precautions  were  taken  by  defendant  to  warn  children  and 
prevent  injury  to  them,  the  age,  intelligence, .  and  experience  of 

—. at  that  time,  and  what  might  reasonably  be  expected  from 

one  of  his  age,  experience,  and  intelligence,  what  defendant's  em- 
ployes, in  charge  of  said  apparatus,  were  doing,  or  in  the  exercise 
of  ordinary  care  should  have  done,  whajt'the  defendant's  employes, 
in  charge  of  said  apparatus,  knew,  or  in  the  exercise  of  ordinary 
care  should  have  known,  where  the  defendant's  employes,  in  charge 
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of  said  apparatus,  were,  or  in  the  exercise  of  ordinary  care  should 
have  been,  together  with  any  other  facts  and  circumstances  dis- 
closed by  the  evidence  showing,  or  tending  to  show,  that  the  de- 
fendant was  or  was  not  negligent,  as  defined  in  these  instructions. 
In  this  connection  you  are  instructed  that  what  would  be  ordinary 
care  as  against  injury  to  persons  of  mature  years  arid  judgment 
would  not  necessarily  be  ordinary  care  as  against  injury  to  persons 
of  immature  years  and  judgment.  If  the  defendant's  employes, 
while  in  the  discharge  of  their  duties  as  such  employes,  in  the 
handling  and  operation  of  said  ropes,  pulleys,  and  apparatus,  are 
proved  to  have  been  guilty  of  negligence,  as  defined  in  these  in- 
structions, such  negligence  would,  within  the  meaning  of  these 
instructions,  be  the  negligence  of  the  defendant.  The  defendant, 
at  the  time  and  place  of  the  accident,  had  the  right  to  use  the 
street  in  placing  its  cable  upon  the  telephone  poles,  and  had  a 
right  to  use  tackle,  apparatus,  and  machinery;  which  were  neces- 
sary for  the  accomplishment  of  that  purpose."* 

§  4068(5).    Kentucky 

The  court  instructs  the  jury  that  the  defendant  had  the  right  to 
stack  the  iron  building  material  where  it  was  at  the  time  plaintiff 
was  injured,  using  ordinary  care  in  so  doing;  but  if  it  was  so 
stacked  as  to  be  attractive  or  inviting  to  children  to  go  upon  it, 
and  they  did  go  upon  it  to  play,  and  the  defendant,  or  its  agents 
or  employes,  knew  that  fact,  it  was  the  duty  of  the  defendant  to 
exercise  ordinary  care  to  prevent  the  said  stack  of  material  fropi 
bemg  dangerous  to  children  so  using  it;  and  if  the  jury  shall  be- 
lieve from  the  evidence  that  the  defendant,  or  its  agents  or  em- 
ployes, did  not  exercise  that  degree  of  care  for  the  protection  from 
injury  of  the  children  who  so  used  the  said  stack,  and  that  by 
reason  of  that  failure  the  plaintiff  received  the  injury  of  which  he 
complains,  then  the  l»w  is  for  the  plaintiff,  and  they  should  so 
find,  unless  they  shall  further  believe  from  the  evidence  that  the 
plaintiff  was  negligent,  and  thereby  helped  to  cause  or  bring  about 
his  injuries,  and  but  for  which  he  would  not  have  been  injured,  as 
defined  in  instruction  No.  .** 

§  4068(6).    Minnesota 

'  The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  turntable  mentioned  in  the  evidence  was  situated  in  a 
public  place,  that  it  was  unfastened,  and  when  so  unfastened  could 
easily  be  put  in  motion  by  small  children,  and  that  such  turntable 
was  thus  rendered  attractSve  to  children,  and  if  the  jury  further 

'8  Ashbach  v.  Iowa  Telephone  Co.,  ao  Louisville  Ry.  Co.  v.  Esselmaa 

116  N.  W.  441,  165  Iowa,  473.  03  S.  W.  50.  20  Ky.  Law  Rep   333 
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believe  from  the  evidence  that  many  children  were  in  the  habit 
of  going  upon  such  turntable  to  play,  and  that  when  it  was  put  in 
motion  it  was  dangerous  to  them,  and  if  the  jury  further  believe 
that  the  defendant  knew  that  such  turntable,  when  left  unfastened, 
was  easily  revolved,  and  so  was  attractive  to  small  children,  and 
that,  when  put  in  motion,  it  was  dangerous  to  them,  and  that  many 
children  were  in  the  habit  of  going  upon  such  turntable  to  play, 
then  defendant  was  bound  to  exercise  ordinary  care  to  protect 
children  from  injury  by  such  turntable,  and  if  they  further  find 
irOm  the  evidence  that  defendant  did  not  exercise  ordinary  care 
to  keep  children  away  from  such  turntable,  or  to  guard  them 
against  injury  frofn  such  table,  and  that  by  reason  thereof  the 
plaintiff,  while  playing  on  such  turntable,  was  injured  while  exer- 
cising such  reasonable  care  as  a  child  of  his  age  and  understand- 
ing was  capable  of  using,  and  if  they  further  find  there  was  no 
negligence  on  the  part  of  his  parents  or  guardians  contributing  to 
his  injury,  they  will  find,  for  the  plaintiff.* 

§  4068(7).    Oklahoma 

In  this,  case,  you  are  instructed  that  if  you  find  from  a  prepon- 
derance of  the  evidence  that  said •  was  injured  as  alleged, 

and  that  such  injuries,  if  any,  were  occasioned  by  and  the  result  of 
the  emission  of  steam,  water,  and  hot  mud  from  the  pipe  as  alleged 
in  the  plaintiff's  petition,  and  you  further  find  that  the  steam,"  hot 
water,  and  hot  mud  were  discharged  from  said  pipe  while  the  em- 
ployes of  the  company  in  a  negligeiit  and  careless  manner,  and 

with  a  knowledge  of  the  presence  of  the  said  : —  on  the  said 

premises,  at  or  near  the  said  pipe  in  question  as  alleged  in  his  pe- 
tition, and  you  further  find  that  the  said —  was  free  from  any 

negligent  and  careless  conduct  on  his  part  which  contributed  to 
his  injury,  then  you  should  find,  for  the  plaintiff,  and  assess  his 
recovery  at  such  sum  as  you  find,  from  all  the  facts  and  circum- 
stances in  the  evidence  and  under  the  instructions  hereinafter  giv- 
en you,  he  is  justly  entitled  to,  in  no  event  to  exceed  the  sum  sued 
for,  to  wit,  $ .'"> 

§  4069.     Same — Injuries  to  animals 

You  are  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendant had  erected  such  structure  as  has  been  described,  and  that, 
•  acting  as  a  reasonably  prudent  person,  it  ought  to  have  foreseen 

*  Keffe  V.  Milwaukee  &  St.  P.  Ry.  should   be   accompanied   by   instruc- 

Co.,  2X  Minn.  207,  18  Am.  Rep.  393.  tions  that,  before  plaintiff  can  recov- 

la  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  er,  he  must  prove  that  he  was  Injured 

Wright,    161   P.   1070,   62   Okl.    134.  through    wanton   and    willful   negli- 

Where  plaintiff  is  a  trespasser,  as  he  gence. 
was   in    this    case,    this   instruction 
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under  all  the  circumstances  that,  if  left  open,  a  cow  would  be  at- 
tracted, and  would  enter  and  be  injured,  and  that  defendant  neg- 
ligently left  same  open,  and  that  plaintiff's  cow  did  enter,  and 
was  so  injured  that  her  death  resulted,  you  will  find  for  the  plain- 
tiff for  such  an  amount  as  the  evidence  shows  to  have  been  the 
value  of  the  cow.'^ 

§  4070.     Responsibility  for  latent  defects 

You  are  instructed  that  those  latent  defects  which  are  either 
•concealed  in  defective  workmanship,  or  are  incident  to  the  ordinary 
wear  and  tear  of  houses,  are  among  the  casualties  which  no  man 
■can  avoid  without  that  extraordinary  care  and  vigilance  which 
the  law  does  not  impose.  If  you  believe  from 'the  evidence  that 
the  platform  through  which  the  plaintiff  broke  was  constructed  in 
a  good  and  substantial  manner,  and  gave  no  indication  of  being  un- 
safe, up  to  the  accident  testified  to,  then  I  instruct  you  the  defend- 
ant was'  under  no  legal  obligations  to  have  the  said  platform  in- 
spected from  time  to  time;  and  if  you  find  from  the  evidence  that 
the  defect  in  said  platform  was  secret,  and  unknown  to  defendant, 
and  was  incident  to  the  ordinary  wear  and  tear  of  said  platform, 
then  you  will  find  a  verdict  for  the  defendant.'* 

D.    PROxiMATii  Cause 

^  4071.     Necessity  that  actionable  negligence  be  proximate  cause 

of  injury  sued  for 
§  407((l).    Arkansas 

You  are  instructed  that,  if  the  jury  believe  from,  the  evidence 

that  the  defendant  set  fire  to  the  grass  in  the  — yard,  at  the 

request  of  plaintiff's  mother  or  of  his  own  volition,  that  after  the 
grass  had  about  burned  out  he  left,  that  plaintiff  then  went  into 
the  yard  with  pieces  of  paper  and  set  fire  to  some  of  the  grass  which 
had  not  burned,  and  while  engaged  in  thus  setting  fire  to  the  un- 
burned  grass  she  in  some  way  accidentally  caught  on  fire — the  de- 
fendants are  not  liable.'* 

§  4071(2).    California 

You  are  instructed  that  the  "proximate  cause"  of  an  injury  is 
that  cause  which  in  natural  and  continuous  sequence,  unbroken  by 
any  efficient  intervening  cause,  produces  the  injury,  and  without 
which  the  result  would  not  have  occurred ;  it  is  the  eificient  cause, 
the  one  that  necessarily  sets  the  other  cause  in  operation.'* 

71  Buckeye  Cotton  Oil  Ooj  v.  Hor-  78  Arkansas  Valley  Trust  Co  v  Mc- 

ton,  173  S.  W.  423,  117  Ark.  1.  Ilroy,  133  S.  W.  816,  97  Ark.  160  31 

7  2  Baddeley  v.  Shea,,  45  P.  990,  114  L.  R.  A,  (N.  S.)  1020. 

Cal.  1,  33  L.  R.  A.  747,  55  Am.  St.  Rep.  74  Baillargeon  v.  Myers,  182  P   37 

56.  180  Cal,  App.  504.                                 ' 
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S  4071(3).    Indiana 

You  are  instructed  that  "proximate  cause"  may  be  defined  as  an 
act  which  immediately  causes  or  fails  to  prevent  an  injury  which 
might  reasonably  have  been  anticipated  would  result  from  such 
negligent  act  or  omission.'® 

The  court  instructs  the  jury,  if  two  or  more  causes  combine  to 
produce  an  injury,  a  person  who  is  responsible  for  only  oiie  of  such 
causes  will  not  be  relieved  from  liability  when  the  person  injured 
was  not  responsible  for  either  of  the  causes,  and  was  free  from 
fault.'* 

The  jury  are  instructed  that,  before  the  plaintiff  is  entitled  to  re- 
cover in  this  case,  he  must  establish  by  a  fair  preponderance  of 
the  evidence,  first,  that  he  received  the  injuries  or  some  part  there- 
of, as  urged  in.  his  complaint ;  and,  second,  that  the  carelessness  of 
the  defendant,  as  charged  in  the  complaint,  was  the  direct  and  prox- 
imate cause  of  such  injury." 

S  4071(4).    Iowa 

You  are  instructed  that  negligence  is  the  proximate  cause  of  an 
injury  which  follows  such  negligent  act,  if  it  can  be  fairly  said  that, 
in  the  absence  of  the  alleged  negligence,  the  injury  and  damage 
complained  of  would  not  have  occurred.'* 

§  4071(5).    Kansas 

You  are  instructed  that,  as  applied  to  this  case,  the  defendant 
company  is  not  to  be  held  for  any  alleged  act  of  negligence  that 
was  not  the  proximate  cause  of  the  injury.  Negligence  being  the 
failure  to  exercise  the  ordinary  care  of  prudent  men  under  all  the 
attending  circumstances,  it  follows  that  the  negligence  of  a  per- 
son cannot  be  the  proximate  cause  of  a  harm  to  another  following 
it,  unless,  under  all  the  attending  circumstances,  ordinary  prudence 
would  have  admonished  the  person  sought  to  be  charged  with  the 
negligence  that  his  act  or  omission  would  probably  result  in  injury 
to  some  one.  The  general  test  as  to  whether  negligence  is  the 
proximate  cause  of  an  accident  is  therefore  whether  it  is  such  that 
a  person  of  ordinai-y  intelligence  should  have  foreseen  that  an  acci- 
dent was  liable  to  be  produced  thereby.  It  is  not  necessary  that 
the  injury  in  the  precise  form  in  which  it  in  fact  resulted  should 
have  been  foreseen;  it  is  enough  that  it  appears  to  have  been  a 
natural  and  probable  consequence.  In  other  words,  it  is  not  neces- 
sary to  establish,  in  addition  to  a  defendant's  negligence,  that  the 

''sEingan  &  Co.  v.  Albin,  123  N.  E.  7  7  Indianapolis  Traction  &  Terml- 

711,  70  Ind.  App.  493.  nal  Co.  ,v.  Holtsclaw,  82  N.  E.  986,  41 

TO  Indianapolis  Traction  &  Termi-  Ind.  App.  520. 

nal  Co.  V.  Springer,  93  N.  E.  707,  47  ts  Reed  r.  Rex  Fuel  Co.,  141  N.  W. 

Ind.  App.  35.  1056,  160  Iowa,  510; 
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consequences  of  his  negligence  could  have  been  foreseen  by  him; 
it  is  sufficieht  that  the  injury  or  damage  is  thfe  natural,  though  not 
the  necessary  and  inevitable,  result  of  the  negligent  act.'" 
§  4071(6).    Nebraska 

The  court  instructs  the  jury  that,  where  the  causal  connection 
between  the  negligence  complained  of  and  the  injury  inflicted  is 
interrupted  by  the  interposition  of  an  independent  hunian  agency, 
which  of  itself  inflicts  the  injury,  the  independent  agency,  in  law, 
is  regarded  as  superseding  the  original  wrong  complained  of.  In 
such  case,  the  new  intervening  cause  becomes  the  proximate  cause 
of  tHe  injury,  while  the  original  wrong  becomes  the  remote  cause 
only,  and  is  not  actionable.*' 
§  4071(7).     OkraJioma 

You  are  instructed  that  to  constitute  actionable  negligence, 
where  the  alleged  wrong"  is  not  willful  and  intentional,  three  essen- 
tial elements  are  necessary  and  must  concur:  First,  the  existence 
of  a  duty  on  the  part  of  the  defendant  to  protect  the  plaintiff  from 
injury;  second,  failure  of  the  defendant  to  perform  that  duty,  and, 
.third,  injury  to  the  plaintiff  proximately  resulting  from  such  fail- 
ure.*^ 
S  4071(8).    Texas 

You  are  instructed  that,  if  you  believe  there  was  such  a  rock  on 
said  premises,  yet  if  you  believe  that  said  rock,  if  any,  was  not  the 
cause  of  plaintiff's  wagon. being  careened  and  turned,  or  if  you  be- 
lieve from  the  evidence  that  defenda,nt's  agents  and  servants  were 
negligent  in  permitting  said  rock  to  be  upon  its  premises,  if  they 
did,  but  that  said  rock  being  in  such  place,  if  it  was,  was  not  the 
proximate  cause  of  plaintiff's  wagon  being  careened  and  turned, 
causing  plaintiff  to  be  injured,  then  in  either  event  you  will  find 
for  the  defendant.** 

.  You  are  instructed  that  the  "proximate  cause"  of  an  injury,  as 
that  term  is  herein  used,  means  an  efficient  cause,  or  that  which  in 
natural  and  continuous  sequence  unbroken  by, any  new  or  inter- 
vening cause  produces  the  injury,  and  without  which  it  would 
not  have  occurred.  In  order,  to  constitute  proximate  cause  of  an 
injury  the  act  or  omission  complained  of  must  be  of  such  a  nature 
that  a  very  careful,  cautious,  and  prudent  person  might  anticipate 
that  some  injury  might  result  therefrom.** 

7  9  Barnett  V.  United  Kansas  Port-  8  2  Schaff    v.    Brasher    (Civ     Ann  i 

land  Cement  Co.,  139  P.  484,  91  Kan.      124  S.  W.  1117.  ' 

719-  *5  Jlissouri,  K.  &  T.  Ry.  Co.  of  Tex- 

80  Amend  v.  Lincoln  &  N.  W..  R.  as  v.  WUitsett  (Civ.  Ann )  185  S  W 
Co.,  135  N.  W.  235,  91  Neb.  1.  406.  •i'  ^  •       ■ 

81  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Penix,  159  P.  1141,  61  Okl.  4. 
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The  jury  are  instructed  that,  in  order  to  warrant  a  finding  that 
ncirligrence  is  the  proximate  cause  of  an  injury,  it  should  appear 
that  the  injury  wa&^'the  natural  and  probable  consequence  of  the 
negligent  act,  and  that  it  ought  to  have  been  foreseen,  not  neces- 
sarily the  precise,  actual  injury,  but  some  like  injury  likely  to  result 
therefrom.** , 

§  4072.     Liability  of  district  telegraph  company  for  failure  to  set 
burglar  alarm 

You  are  instructed  that,  even  although  you  conclude  that  the 
alarm  was  not  put  on,  unless  you  find  that  the  failure  to  put  it  on 
was  negligence,  and  you  are  convinced  by  the  evidence  that  the 
failure  to  set  the  alarm  was  the  proximate  cause  of  the  loss  of  the 
articles  that  it  is  claimed  were  stolen,  your  verdict  must  be  for 
defendant.  The  proximate  cause  of  an  event  is  that  which  in  a 
natural  and  continuous  sequence,  unbroken  by  any  new  cause, 
produces  the  event.  The  consequence  must  be  the  natural  and 
probable  consequence,  distinguished  from  the  possible  conse- 
quences. The  natural  and  probable  consequences  are  those  which 
human  foresight  can  foresee,  because  they  happen  so  frequently 
that  they  may  be  expected  to  happen  again.  The  possible  conse- 
quences are  those  which  happen  so  infrequently  that  they  are  not 
expected  to  happen  again.  Unless  the  proximate  cause  of  the 
robbery  was  the  failure  to  set  the  alarm,  your  verdict  must  be  for 
the  defendant.  If  you  are  convinced  that  the  robbery  was  the  nat- 
ural and  probable  consequence  that  would  be  expected  to  follow  a 
failure  to  set  the  alarm,  and  that  the  alarm  was  not  set,  you  will  be 
justified  in  finding  a  verdict  in  favor  of  the  plaintiff.?" 

§  4073.     Proximate  result  of  negligence  in  obstructing  water  course 
The  court  instructs  the  jury  that  it  is  contended  by  the  defend- 
ant that,  even  though  it  did  negligently,  by  its  railroad  grades  and 

embankments,  accumulate  and  divert  the  waters  of  —  creek 

and creek,  and  thereby  imperil  the  life  and,  safety  of , 

it  would  not  be  liable  for  her  death,  because  the  proximate  cause  of 
her  death  was  the  overturning  of  the  boat  in  which  she  was  being 
conveyed;  from  her  home  to  higher  and  more  elevated  ground.  But, 
before  you  could  find  that  the  overturning  of  the  boat  was  the 

proximate  cause  of  the  death  of  -^ ,  you  must  find  that  the 

intervening  cause  of  the  overturning  of  the  boat  was  not  procured 
or  produced  by  the  original  act  of  accumulating  and  diverting  the 
waters  of  the  creeks  aforesaid,  if  you  find  they  were  wrongfully 

8  4  Bering  Mfg.  Co.  v.  Peter.son,  67  8  5  Nlrdlinger  v.  American  District 

S   W  133,  28  Tex.  Civ.  App.  194.  Telegraph  Co.,  91  A.  883,  245  Pa.- 453, 

Ann.  Cas.  1915D,  llSi. 
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and  negligently  accumulated  and  diverted.  Where  the  evidence 
discloses  a  succession  of  intermediate  events,  each  dependent  upon 
the  one  immediately  preceding  it,  and  all  depending  upon  the  orig- 
inal act  complained  of,  such  original  act  is,  in  legal  contemplation, 
the  primary  and  proximate  cause  of  the  resultant  injury.** 

§  4074,     Negligence  of  defendant  concurring  with  other  causes  in 
producing  injuries  complained  of 

The  jury  are  instructed  that  negligence  may  be  the  proximate 
cause  of  an  injury  of  which  it  is  not  the  sole  or  immediate  cause. 
If  you  find  from  the  evidence  that  defendant  was  negligent  in 
either  particular  alleged  in  the  complaint,  and  that  said  negligence 
in  that  particular  concurred  with  some  other  cause  or  causes  in 
bringing  about  and  causing  plaintiff's  injury,  the  defendant's  said 
negligence  would  be  a  proximate  cause  within  the  meaning  of  that 
term  as  used  in  these  instructions.*' 

§  4075.     Concurrent  negligence  of  two  or  more  persons 
§  4075(1).     Illinois 

You  are  instructed  that,  if  the  negligence  of  two  unite  in  causing 
an  accident  by  which  another  is  injured,  it  is  no  defense  for  one 
of  such  wrongdoers  to  show  that  the  other  is  also  to  blame  in 
causing  such  accident.** 

§  4075(2).    Washington 

You  are  instructed  that,  while  there  can  be  but  one  recovery  of 
damages  for  an  injury,  the  law  holds  all  those  whose  negligent  acts 
directly  contributed  or  united  in  causing  the  injury  liable  both 
jointly  and  severally  to  the  person  injured.  I  instruct  you  that, 
if  you  shkll  find  from  a  fair  preponderance  of  the  evidence  that  the 
plaintiff  was  injured  as  a  proximate  result  of  the  concurrent  or 
combined  negligence  of  two  or  more  of  the  defendants,  and  that 
the  defendants  whose  acts  of  negligence  so  concurred  or  combined, 
in  the  exercise  of  ordinary  care  and  prudence,  should  have  fore- 
seen that  an  injury  would  naturally  and  probably  have  resulted 
from  their  negligence,  then  all  defendants  so  contributing  to  plain- 
tiff's injury  are  jointly  and  severally  liable.** 

You  are  instructed,  in  the  present  case,  that  if  you  should  find 
that  the  premises  of  the  defendant  S.  were  kept  in  a  manner  so  as 
to  be  an  unlawful  obstruction  to  the  view  of  the  defendants  driv- 
ing their  automobiles  at  these  street  intersections,  and  yet  you 
should  find  that  the  manner  in  which  the  defendants  operated  their 

86  Amend  v.  lyincoln  &  N.  W.  R.  ^8  Frank  ParmeleeCo.  v  Wheeloek 

Co.,  1.S5  N.  W.  235,  91  Neb.  1;  79  N.  B.  652,  224  111   194     **""^°'^'^' 

87 -Grand  Trunk  Western  By.  Co.  V.  8o  jioss  v.  Smith  &  Bloxom   182  P 

Poole,  93  N.  E.  26,  175  ind.  567.  582,  107  Wash.  493.             "»".  J-o-i  J-. 
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automobiles  pr  either  of  them  was  such  in  itself  as  to  be  suffi-! 
cient  to  produce  this  collision  and  injury  to  the  plaintiff,  without 
the  concurrence  of  any  obstruction  on  the  defendant  S.'s  premises, 
then  I  charge  y6u  that  you  could  not  hold  S.  liable  in  this  case, 
because  his  negligence,  if  any,  would  not  have  been  the  proxi- 
mate or  efficient  cause.*" 

§  4076.     Act  of  God  concurring  with  negligence  of  defendant 

You  are  instructed  that  when  two  causes  combine  to  produce 
an  injury,  both  of  which  causes  are,  in  their  nature,  proximate,  and 
both  contributing  to  an  injury,  the  one  being  a  culpable  negligent 
act  of  the  defendant,  and  the  other  some  occurrence  in  the  nature 
of  an  act  of  God,  for  which  neither  party  is  responsible,  then  the 
defendant  is  liable  for  such  loss  as  is  proximately  caused  by  his 
own  act  concurring  with  the  act  of  God,  provided  the  loss  would 
not  have  been  sustained  by  the  plaintiff,  but  for  such  culpable,  neg- 
ligent act  of  the  defendant  (if  there  was  any  such  culpable,  negli- 
gent act).** 

E.    Contributory  Negligbncb 

§  4077.     Contributory  negligence  as  proximate  cause  of  injury 

Contributory  negligence  Of  traveler  as  proximate  cause  of  injury  from  vehicle, 
see  post,  i  5001. 

i  4077(1).    Alabama 

You  are  instructed  that  contributory  negligence,  in  order  to  avail 
the  defendant,  niust  not  only  be  a  want  of  ordinary  care,  but  there 
must  further  be  a  proximate  connection  between  this  want  of  ordi- 
nary care  and  the  injuries.®* 
§4077(2).    Illinois 

The  jury  are  instructed  that  contributory  negligence  is  such  neg- 
ligence on  the  part  of  plaintiff  as  helped  to  produce  the  injuries 
complaitied  of,  and  if  the  jury  iind  from  a  preponderance  of  all  the 
evidence  in  the  case  that  plaintiff  was  guilty  of  any  negligence  that 
helped  to  bring  about  pr  produce  the  injuries  complained  of,  then 
and  in  that  case  the  plaintiff  cannot  recover  in  this  action.** 
§  4077(3).    Kentucky 

You  are  instructed  that  contributory  negligence  means  the  fail- 
ure to  observe  that  degree  of  care  which  ordinarily  careful  and 
prudent  persons  usually  observe  under  the  same  or  similar  circum- 
stances to  protect  themselves  from  injury,  and,  by  reason  of  such 
failure,  helped  to  cause  or  bring  about  the  injury  complained  of.** 

90  Ross  V.  Smith  &  Bloxom,  182  P.  »3  Baltimore  &  O.  S.  W.  R.  Co.  v. 
582,  107  Wash.  493;  Young,  54  N.  E.  791,  153  Ind.  163. 

91  Mulrone  v.  Marshall,  88  P.  797,  ?4  McLaughlin  v.  Louisville  Elec- 
35  Mont.  238.  trie  Light  Co.,  37  S.  W.  851,  100  Ky. 

92  Herring  v.  Louisville  &  N.  R.  Co.,  173,  18  Ky.  Law  Rep.  693,  34  S.  W. 
82  So.  166,  203  Ala.  136.  812. 
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S  4077(4).    Massachusetts 

.;  The  jury  are  instructed  that  it  does  not  necessarily  follow,  be- 
cause a  parent  negligently  suffers  a  child  of  tender  age.  to  cross 
a  street,  that  therefore  the  child  cannot  recover.  If  the  child, 
without  being  able  to  exercise  any  judgment  in  regard  to  the 
matter,  yet  does  no  act  which  prudence  would  forbid,  and  omits  no 
act  that  prudence  would  dictate,  there  has  been  no  negligence  \yhich 
was  directly  contributory  to  the  injury.  The  negligence  of  the 
parent  in  such  a  case  would  be  remote.®^ 

§  4077(5),     Texas 

The  jury  are  instructed  that  contributory  negligence,  in  its  legal 
signification,  is  such  an  act  or  omission  on  the  part  of  the  plaintiff, 
amounting  to  a  want  of  ordinary  and  proper  care  and  prudence,  as, 
Concurring  or  co-operating  with  some  negligent  act  of  the  defend- 
ant, is  the  proximate  cause  of  the  occasion  of  the  injuries  com- 
plajpe'd  of.** 
§  4077(6).    Washington 

You  are  instructed  that  by  contributory  negligence  is  meant 
any  negligence  upon  the  part  of  the  person  injured  which  proxi- 
mately or  naturally  contributed  to  his  injury.*' 

§  4078.     Duty  to  exercise  ordinary  care 
i  4078(1).    Missaiiri 

,,  The  jury  are  instructed  that  by  contributory  negligence  is  meant 
thp  wapt  of  such  care  and  prudence  on  the  part  of  the  plaintiff  as 
an  ordinarily  careful  and  prudent  person  would  have  used  under 
the  same  circumstances.** 

§4078(2).    Texas 

You  are  instructed  that  plaintiff  was  required  to  exercise  such 
care  for  his  own  safety  as  an  ordinarily  careful  and  prudent  per- 
son would  exercise  under  the  same  or  similar  circumstances,  and 
if  you  believe  from  the:  evidence  that  plaintiff,  in  loading  his  wagon 
with  hay  in  the  manner  and  in  the  amount  in  which  he  did,  failed 
to  exercise  such  care  for  his  own  safety  as  an  ordinarily  careful 
and  prudent,  person  would  exercise  under  the  same  or  similar 
circumstances,  and  that  such  failure,  if  any,  caused  or  contributed 
to  cause  his  injury,  if  any,  then  you  will  find  for  the  defendant.** 

You  are  instructed  that  plaintiff  cannot  be  charged  with  the 
duty  of  anticipating  and  avoiding  n^gligpnce,  if  any,  on  the  part 

»5WiswelI  V.  Doyle,  35  N.  E.  107,  o?  McLeod  v.   City  of  Snokane    67 

160  Mass.  42,  39  Am.  St.  Rep.  451.  P.  74.  26  Wash.  346.         "^i""  *■»"«■  »* 

»6  International  &  G.  N.  R.  Co.  v.  »8  Buckner  v.  Stockyards  Horse  & 

Anchonda,  75  S.  W.  557,  33  Tex.  Oiv.  Mule  Co.,  120  S.  W.  766  221  Mo  700 
App:  24.         '  o»  SchafE  v.  Brasher  (Civ.  Add!)  2'>4 

S.  W.  1117. 
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of  the  defendants,  or  either  of  them,  and  he  had  a  right,  in  care- 
fully using  said  platform,  to  assume,  that  the  defendants  and  their 
employes  had  and  would  use  ordinary  care  to  prevent'  injury  to 
him.  But  it  was  plaintiff's  duty  to  so  conduct  and  care  for  him- 
self as  to  avoid  any  danger  or  injury  that  was  known  to  him,  or 
that  could  have  been  known  to  him  by  the  exercise  of  ordinary  care, 
to  threaten  him  by  reason  of  negligence,  if  any,  of  the  defendants,; 
and  also  to  avoid  any  injury  that  might  result  to  him  in  thci 
ordinary  and  proper  operation  of  the  businesses  of  the  defendants 
under  the  circumstances  of  the  situation  at  that  time.^ 

You  are  instructed  that  it  was  the  duty  of  plaintiff  to  exercise, 
ordinary  care  in  going  upon  and  walking  along  and  upon  the  plat- 
form and  premises  of  the  defendants  at  the  time  and  place  of  the 
accident,  to  avoid  injury  to  himself  and  for  his  own  protection,, 
and  if  you  find  that  plaintiff  failed 'to  exercise  ordinary  care  for  his 
own  safety  under  the  circumstances  of  the  situation  at  the  time,, 
and  if  you  further  find  that  the  tongue  or  handle  of  the  truck  was_ 
down  upon  the  platform,  and  that  plaintiff,  in  the  failure  to  exer- 
cise ordinary  care,  walked  against  and  fell  over  same,  and  that 
this  was  the  proximate  cause  of  his  injury;  then  if  you  so  find^ 
you  will  find  for  both  defendants.*  i 

You  are  instructed  that  if  you  find  that  the  tongue  or  handle 
of  the  truck  was  hooked  up,  and  you  further  find  that  plaintiff; 
walked  against  said  tongue  or  handle  and  knocked  it  down  and 
fell  over  it,  and  thereby  received  his  injuries;  you  will  find  for 
both  defendants.* 

You  are  instructed  that  if  you  find  that  plaintiff,  by  going  upon' 
and  along  the  platform  and  from  the  train  of  defendant  railway 
company  with  his  brother,  by  the  route  and  along  the  way  he  did 
go,  was  guilty  of  contributory  negligence,  and  if  you  find  that 
this  was  the  proximate  cause  of  his  injury,  if  any,  then,  if  you  so' 
find  you  will  find  for  both  defendants.* 

The  court  instructs  the  jury  that  the  plaintiff  in  this  case  was 

employed  as  a  watchman  by  the Railway  Company,  and  as 

such  it  was  his  duty  to  exercise  ordinary  care  to  keep  a  lookout 

for  vehicles  upon  street  approaching  the  railway  trackb, 

and  also  to  exercise  ordinary  care  to  keep  a  lookout  for  the  approach 
of  the  motorcar  of  the  defendant  railway  company.  It  was  also' 
his  duty  to  exercise  ordinary  care  to  give  signals  of  warning  to 
approaching  vehicles.  It  Was  also  his  duty  to  exercise  ordinai-y' 
care  to  signal  drivers  of  Vehicles  as  to  approaching  trains  in  time 

1  Wells  Fargo  &  Co.  v.  Lowery  (Civ.  3  Wells  Fargo  &  Co.  v.  Lowery  (Civ. 
App.)  197  S.  W.  605.                .  App.)  197  S.  W.  605. 

2  Wells  Fargo  &  Co.  v.  Lowery  (Civ.  *  Wells  Fargo  &  Go.  y.  Lowery  (Civ. , 
App.)  197  S.  W.  605.  App.)  19T  S.  W.  605. 
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SO  as  to  avoid  any  danger  to  said  vehicles  or  their  drivers  from 
the  approaching  trains.  If  you  find  and  believe  from  the  evidence 
that  he  failed  to  exercise  this  degree  of  care  in  any  of  these  respects, 
and  that  this  failure,  if  any,  caused  or  contributed  to  cause  his  in- 
juries, if  any,  then  he  was  guilty  of  contributory  negligence,  in 

which  event  he  cannot  recover  against  the  defendant -,  whose 

team  of  mules  is  alleged  to  have  forced  plaintiff  upon  the  rail- 
road track  in  front  of  the  approaching  motor  car  of  the  defend- 
ant railroad  company,  and  in  such  event  his  recovery,  if  any,  you 

find  against  the Railway  Company,  should  be  diminished  in 

accordance  with  instructions  given  in  the  court's  main  charge.'' 

§  4078(3).    Wisconsin 

The  court  instructs  the  jury  that  by  "ordinary  care"  is  meant 
such  care  as  the  great  mass  of  mankind  ordinarily  exercise  under 
the  same  or  similar  circumstances,  and  if  you  find  the  pick  was  de- 
fective, and  further  find  that  plaintiff  by  the  exercise  of  ordinary 
care  could  have  examined  it  and  observed  its  condition  .  before 
using  it,  then  you  must  find  this  question  in  the  affirmative,  or,, 
if  you  find  that  he  was  otherwise  guilty  of  any  want  of  ordinary 
care  that  contributed  to  produce  his  injury,  then  you  will  answer 
the  question  in  the  affirmative.* 

§  4079.     Duty  to  restrain,  or  to  avoid  the  consequences  of,  the 
negligent  acts  of  third  persons 

You  are  instructed  that  if  you  find  that  the  defendant  express 
company  was  guilty  of  negligence  in  the  manner  of  handling  its 
trucks,  or  the  tongue  or  handle  thereof,  under  the  circumstances 
of  the  situation  at  the  time  it  is  claimed  plaintiff  received  an  in- 
jury ;  and  if  you  find  that  by  reason  of  said  negligence,  if  any,  the 
truck,  or  the  handle  or  tongue  thereof,  was  allowed  to  be  and  lie 
upon  the  platform  commonly  used  by  passengers  and  others  hav- 
ing the  lawful  right'to  use  and  be  upon  said  platform;  and  if  you 
find  that  defendant  railway  company  knew  or  ought  to  have  known 
in  the  exercise  of  ordinary  care  that  defendant  express  company 
and  its  employes,  in  the  use  of  its  trucks,  did  allow  the  truck,  or 
the  tongue  or  handle  thereof,  to  be  and  lie  upon  the  platform,  if  it 
did;  and  if  you  find  that  plaintiff,  in  the  exercise  of  ordinary  care, 
while  walking  upon  said  platform  with  his  brother,  going  from' 
the  train  to  his  automobile,  struck  the  handle  or  tongue  of  said 
truck  with  his  foot,  and  stumbled  and  fell  upon  said  platform  and 
thereby  sustained  injury;  and  if  you  find  that  said  negligence,  if 
any,  upon  the  part  of  defendant  railway  company,  was  the  pro'xi- 

»  Sulzberger  &  Sons  Co.  of  America  e  Lehman  v.  Chicaeo    St   P    M   & 

T.  Page  (Oiv.  App.)  195  S.  W,  928.  O.  Ry.  Co.,  122  N.  w!  io59,  140  Wif 

497, 
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mate  cause  of  said  injury,  if  any,  to  plaintiff,  then,  if  5'ou  so  find 
you  will  find  for  plaintiff  against  the  defendant  railway  company 
a  verdict  compensating  him  for  the  damage  sustained  by  reason 
of  said  negligence,  if  any.' 

§  4080.  Duty  with  respect  to  anticipating  negligence  of  another 
I  further  charge  you  that  it  is  an  established  rule  of  law  that 
one  person  will  not  be  allowed  to  impute  a  want  of  vigilance  to 
another  injured  by  his  act  if  that  very  want  of  vigilance  were  the 
consequence  of  an  omission  of  duty  on  his  part;  that  is,  if  the 
defendant,  by  his  own  act,  throws  a  plaintiff  off  his  guard,  the 
plaintiff's  lack  of  vigilance  cannot  be  regarded  as  negligence,  and 
one  is  not  chargeable  with  contributory  negligence  in  failing  to 
anticipate  the  negligence  of  another,  and  in  not  providing  against 
it.  Every  one  has  a  right  to  presume  that  others  will  act  in  a 
lawful  and  proper  manner;  consequently  the  law  will  not  hold  it 
imprudent  in  a  plaintiff  to  act  upon  a  presumption  that  the  de- 
fendant has  done  or  will  do  his  duty.*  i 

§  4081.     Duty  of  one  riding  with  another  to  restrain  recklessness 

of  latter 
See,  also,  post,  §  4889. 
§  4081(1).    Colorado 

You  are  instructed  that  plaintiff  while  in  a  buggy  as  the  guest 
of  another,  and  when  such  other  is  driving,  is  charged  with  certain 
duties  to  care  for  her  own  safety,  and  that  such  duties  are  those 
imposed  upon  an  ordinarily  careful  and  prudent  person  under  the 
circumstances,  and  that  said  plaintiff  cannot,  because  another  is 
driving,  escape  all  obligation  and  care  for  her  own  safety;  and 
that,  if  you  find  from  the  evidence  that  she  failed  to  exercise  the 
care  and  caution  that  an  ordinarily  careful  and  prudent  person 
would  have  done  under  the  circumstances,  then  she  is  guilty  of 
contributory  negligence,  and  cannot  recover  in  this  iaction,  even 
if  defendant  was  guilty  of  the  negligence  charged.' 

§  408  r  (2).    Oregon 

You  are  instructed  that  the  plaintiff  in  this  case  was  required  to 
exercise  reasonable  care ;  that  is,  that  degree  of  care  which  a  per- 
son of  reasonable  prudence  would  exercise  in  the  situation  in  which 
he  was  placed.  If  he  had  reason  to  suspect  carelessness  or  incom- 
petency on  the  part  of  the  driver,  it  was  his  duty  to  protest  and  re- 
monstrate with  or  caution  him  against  being  careless,  or  to.cau- 

1  Wells    Fargo   &    Co.    v.    Lowery  »  Denver  City  Tramway  Co.  v.  Arm- 

(Tex.  Civ.  App.)  197  S.  W.  605.  strong,  123  P.  136,  21  Colo.  App.  640. 

8  Steele  v.  Northern  Pao.  Ry.  Co., 
57  P.  820,  21  Wash.  287. 
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tion  him  concerning  tlie  operation  of  the  car,  and  if  the  driver  was 
running  the  car  at  a  dangerous  rate  of  speed,  and  the  plaintiff 
knew  of  the  rate  of  speed  and  its  danger,  or,  in  the  exercise  of  rea- 
sonable prudence,  ought  to  have  known  and  appreciated  it,  it  was 
his  duty  to  rernonstrate  against  such  speed,  and  direct  the  driver 
to  slacken  the  same,  and  if  he  knew  and  appreciated  the  danger 
of  a  collision  in  time  to  avert  it  by  promptly  warning  the  driver, 
it  was  his  duty  to  do  so.-"* 

§  4082.     Acts  in  sudden  exigency 

See,  also,  post,  §§  4882,  4996. 

Acts  of  servant  in  sudden  emergency,  see  ante,  §  377&. 

Care  required  from  passenger  in  alighting  from  vehicle  of  transportation,  see 

ante,  §  1702. 
Negligence  of  person  injured,  in  railroad  crossing  accident  as  defense  to  action 

against  railroad,  see  post,  §  4427. 
Negligence  of  traveler  as  defense  in   action   against  city  for   injuries,   see 
ante,  §  3983. 

§  4082(1).  .  California 

You. are  instructed  that,  if  the  deceased  was  suddenly  put  in 
peril  without  having  sufficient  time  to  consider  all  the  circum- 
stances, he  is  excusable  for  omitting  some  precaution  or  making 
an  unwise  choice  under  this  disturbing  influence,  although  if.  his 
.mind  had  been  clear  he  ought  to  have  done  otherwise.  This  is 
•especially  true  if  the  peril  is  caused  by  the  defendant's  fault.  In 
;  such  case,  even  if  in  bewilderment  he  runs  directly  into  the  very 
danger  which  he  fears,  he  is  not  at  fault.^^ 

§  4082(2).    Delaware 

You  are  instructed  that  the  plaintiflf  would  be  entitled  to  recover 
notwithstanding  there  had  been  some  negligence  on  the  part  of  the 
deceased,   if  it   was   the   negligence   of  the   defendant   alone   that 
'was  the  proximate  or  immediate  cause  of  the  accident.     A  person 
'  will  not  be  held  guilty  of  contributory  negligence  who  in  the  ef- 
'  fort  to  avoid  ifpmediate  dangei",  in  the  exigency  of  the  moment, 
suddenly  and  without  time  or  opportunity  for  reflection,  puts  him- 
self in  the  way  of  other  perils  without  fault  on  his  part,  and  par- 
;  ticularly  so  if  the  defendant  has  placed  him  in  such  position.     It 
is  an  established  rule  of  law  that  when  one  is  required  to  act  sud- 
denly and  in  the  face  of  imminent  danger,  he  is  not  required  to 
exercise  the  same  degree  of  care  as  if  he  had  time  for  deliberation. 
The  question  under  such  circumstances  is  not  whether  the  person 
acted  in  that  way  which  in  the  light  of  after  events  appeared  to  be 
the  one  most  likely  to  have  avoided  the  danger,  but  is  whether  he 

10  BUing  V.  Blake-McFall  Co.,  166  ii  Randolph  v.  Hunt  183  P  358  41 

P.  57,  85  Or.  91.  Cal.  App.  739.     This  Instruction  was 

approved  as  an  abstract  proposition. 
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acted  as  a  person  of  ordinary  prudence  and  discretioti  would  have 
acted  under  like  conditions.^^ 
,§  4082(3).    Minnesota 

The  jury  are  instructed  that,  where  one  is  placed  by  the  negli- 
gent acts  of  another  in  such  a  position  that  he  is  compelled  to 
choose,  upon  the  instant  and  in  the  face  of  apparent  gfeat  and  im- 
pending peril,  between  two  hazards,  and  he  makeg  such  a  choice, 
as  a  person  of  ordinary  prudence,  placed  in  the  same  situation, 
would  probably  make,  and  injury  resul.ts  therefrom,  the  fact  that, 
if  he  had  chosen  the  other  hazard,  he  would  haye , escaped  injury, 
does  not  prove  contributory  negligence.-'* 
§  4082(4).    South  Carolina 

The  jury  are  instructed  that,  when  one  is  placed  by  the  negligence 
of  another  in  a  situation  of  terror,,  his  atte;iipt  to  escape  danger 
even  by  doing  an  act  which  is  in  itself  dangerous,  and  from  which 
injury  results,  is  not  contributory  negligence  such  as  will  prevent 
him  from  recoveriug.  If  a  man  is  in  danger,  and,  in  order  to  avoid 
that  danger  bona  fide  does  something  which  is  dangerous,  that, 
would  not  be  considered  in  law  contributory  negligence.'^*  , 

§  4083.     Care  required  of  children 

See,  also,  post,  §§  4348,  4430. 

Care  required  from  children  to  avoid  injuries  from  explosives,  see  ante,  §  2378.' 

Care  required  from  children  to  avoid  injuries  from  vehicles,  see  post,  §  4998. 

Care  required  to  avoid  injuries  frofti  electricity,  see  ante,  §-2229. 

Negligence  of  child  as  defense  in  action  against  city  for  injuries,  see  ante,  § 

3984, 
Negligence  of  minor  as  defense  to  action  against  master  for  injuries,   see 

ante,  §  3788.  - 

§  4083(1).    Caiifornia 

The  court  instructs  you  that  a  child  of  such  tender  years  and 
immature  judgment  as  to  be  incapable  of  knowing,  comprehend- 
ing, and  measuring  the  danger  to.  which  it  is  exposed,  and  of  exer- 
cjsing  the  necessary  precaution  in  guarding  against  it,  cannot  be 
charged  with  negligence  in  exposing  itself  to  the  threatened  dan-, 
ger.  In  determining  this  proposition  in  connection  with  this  case, 
you  must  consider  the  age,  sex,  and  all  the  conditions  surrounding 
the  plaintiff  at  the  date  of  the  injury,  as  disclosed  to  you  by  the  evi- 
dence.-'^ 
§  4083(2).    Colorado 

You  are  instructed  that  the  plaintiff  is  not  to  be  allowed  to  re- 
cover if,  upon  all  the  evidence,  it  appears  to  you  that  he  was  con- 

12  Nailer  v.  Maryland,  D.  &  V.  Ry.  n  Mitchell  v.  Charleston  Light  & 
Co.,  97  A.  418,  6  Boyce,  145.                        Power  Co.,  22  S.  E.  767,  45  S.  O.  146, 

13  Wilson  V.  Northern  Pac.  K.  Co.,      31  L.  R.  A.  577. 

3  N.   W.  333,  26  Minn.  278,  37  Am.  i  s  Rosenbere ;  v.  Durfee,  26  P.  793, 

Kep.  410.  87  Cal.  545. 


§    4083(3)  INSTRUCTIONS  TO  JURIES  -  4396 

scious  of  the  hazard  and' danger  of  resorting  to  the  cars  to  amuse 
himself.  But  the  conduct  of  plaintiff  is  not  to  be  measured  by  the 
discretion  of  an  adult  person.  No  greater  measure  of  prudence, 
circumspection,  and  discretion  can  be  required  of  him  than  that 
reasonably  to  be  expected  of  a  child  of  the  same  age,  capacity,  and 
experience.^* 

§  4083(3).     Delaware 

You  are  instructed  that,  while  it  is  a  rule  of  law  that  contribu- 
tory negligence,  on  the  part  of  the  person  injured,  will  defeat  the 
recovery  of  damages  for  the  injury,  yet  such  rule  is  somewhat  af- 
fected by  the  relative  rights  and  duties  of  the  plaintiff  and  the 
defendant  at  the  time  and  under  the  circumstances  of  the  accident, 
growing  out  of  the  infancy  of  the  plaintiff  or  person  injured.  It 
is  a  weir  established  rule  of  law  that  the  conduct  of  children  in 
the  matter  of  contributory  negligence,  should  not  be  governed  by 
the  same  rule  that  governs  adults.  For  while  it  is  the  duty  of  the 
infant  to  exercise  ordinary  care  to  avoid  the  injuries  of  which  he 
complains,  ordinary  care  for  him  is  that  degree  of  care  which 
children  of  the.  same  age,  of  ordinary  care  and  prudence,  are  ac- 
customed to  exercise  under  like  circumstances.  But  this  is  not  an 
inflexible  rule,  and  is  to  be  modified  according  to  the  maturity  and 
capacity  of  the  infant,  his  ability  to  understand  and  appreciate  the 
danger,  and  his  familiarity  with  all  the  surroundings  and  condi- 
tions in  each  particular  case,  and  it  is  for  the  jury  to  say  whether 
under  all  the  circumstances  the  infant  exercised  reasonable  care." 

§  4083(4).    Kansas 

You  are  instructed  that  children  of  tender  age  are  not  held  to  the 
same  strict  accountability  as  persons  of  full  age  and.  experience, 
but  are  required  to  exercise  such  prudence  and  care  as  persons  of 
their  age,  experience,  knowledge,  and  intelligence  are  ordinarily 
expected  to  exercise  under  like  circumstances.-'* 

§  4083(5).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  plaintiff  at  the 
time  mentioned  in  the  petition  to  exercise  for  his  own  protection 
from  injury  the  degree  of  care  usually  exercised  by  persons  of  his 
age,  experience,  and  intelligence  under  the  same  or  similar  circum- 
stances; and  if  he  failed  to  exercise  that  degree  of  c^re,  and  by 
reason  of  such  failure,  if  any  there  was,  helped  to  cause  or  bring 
about  his  injury,  and  but  for' such  failure  or  contributory  negligende 

18  Denver  City  Tramway  Co.  vt  Ni-  is  Eames  y.  Clark.  177  P   540   in4 

cholas,  84  P.  813,  35  Colo.  462.  Kan.  65.  '        ' 

.  17  LintWcum  v.  Truitt,  80  A.  245,  2 
Boyce,  338. 
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he  would  not  have  been  injured,  then  the  law  is  for  the  defendant, 
and  you  should  so  find.^* 

§  4083(6).    Oklahoma 

You  are  instructed,  gentlemen  of  the  jury,  that  said  defendant 

alleges  in  its  answer  that  said  injuries,  if  so  received  by  said , 

were  directly  occasioned  and  were  the  proximate' result  of  the  plain- 
tiff's own  negligence  and  want  of  care,  and  if  you  find  from  the 
evidence  said  — — — ,  through  carelessness  or  negligence  upon  his 
part,  coiitributed  to  the  injuries  received  by  him,  or  that  said 
injuries  were  a  result  of  his  own  negligence  and  want  of  care,  then 
your  verdict  should  be  for  the  defendant,  but  in  this  connection  you 

are  instructed  that  a  child  under years  of  age  will  be,  and 

a  child  between  and  years  of  age  is  presumed  to 

be,  incapable  of  guilt  of  more  than  technical  trespass,  as  affecting 
the  question  of  duty  of  an  owner  in  respect  to  dangerous  condition 
of  premises,  and  the  character  of  the  trespass  may  be  a  circum- 
stance to  be  considered,  by  the  jury  in  ascertaining  whether  there 
is  contributory  negligence."'* 
S  4083(7).    Oregon 

You  are  instructed  that  a  child  is  not  to  be  held  to  the  same 
degree  of  care  as  an*  adult,  but  he  must  exercise  only  that  degree 
of  care  commensurate  with  his  age,  experience,  and  understanding, 
and  that  unless  he  fails  to  exercise  commensurate  care  he  is  not 
guilty  of  contributory  negligence.*^ 

§  4083(8).    Washington 

You  are  instructed  that  plaintiff  was  required  to  act  as  a  rea- 
sonably prudent  person  of  the  age  and  capacity  of  the  plaintiff 
"here  would  naturally  be  expected  to  act  under  similar  circum- 
stances. And,  should  you  find  that  the  plaintiff  here  was  not  using 
his  faculties  or  powers  of  observation  in  a  reasonable  way,  having 
in  consideration  his  age  and  experience,  and,  if  he  had  been  using 
the  same  in  such  manncE,  the  accident  would  not  have  happened, 
or  that  his  failure  to  use  the  same  contributed,  in  any  material  de- 
gree to  the  happening  of  the  accident,  and  these  things  you  be- 
lieve by  a  fair  preponderance  of  the  evidence,  then  he  cannot  re- 
cover.** 

You  are  instructed  that,  in  determining  the  question  whether  or 

not was  guilty  of  contributory  negligence  to  such  an  extent 

as  to  directly  and  proximately  and  materially  contribute  to  the 
injury  which  he  suffered,  it  is  the  duty  of  the  jury  to  take  into  con- 

19  Louisville  Ry.  Co.  v.  Esselman,  21  Lawrence  v.  Portland  Ry.,  Light 
93  S.  W.  50,  20  Ky.  Law  Bep.  333.  &  Power  Co.,  179  P.  485,  91  Or.  559. 

20  Chicago,  B.  I.  &  P.  By.  Co.  v.  22  Barton  v.  Van  Gesen,  157  P.  215, 
-Wright,  161  P.  1070,  62  Okl.  134.  91  Wash.  94. 
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sideratioa  the  boy's  age  and  all  of  the  circumstances  surroundmg 
him,  his  experience  or  lack  of  experience,  his  knowledge  or  lack  of 
knowledge,  the  amount  of  prudence  and  care  and  judgment  which 
would  ordinarily  and  reasonably  be  expected- of  a  boy  of  that  age 
under  the  circumstances  and  conditions  shown  by  the  testimony  in 
this  case.  That  is. the  rule  by  which  the  question  of  whether  or  not 
he  is  guilty  of  contributory  negligence  is  to  be  measured  by  the 
jury.  You  should  not  apply  to  the  plaintiff  in  the  case  the  same 
rules  you  would  apply  to  a  grown  man.  You  should  make  allow- 
ances for  his  youth,  and  in  attempting  to  determine  the  question 
of  his  contributory  negligence  or  the  lack  of  it  inquire  whether  or 
not  he  exercised  such  care  as  would  reasonably  and  ordinarily  be 
expected  of  a  boy  of  his  age  and  intelligence  and  experience  under 
like  circumstances  and  conditions.^^ 

§  4084.     Intoxication  of  injured  person 

See,  also,  post,  §§  4347,  4432,  4886. 

Care  required  from  intoxicated  person  to  avoid  in.iury  from  vehicles,  see 
post,  §  5000. 

Consideration  of  intoxication  of  injured  servant  on  question,  of  his  negli- 
gence, see  ante,  §  37S9. 

Consideration  of  intoxication  of  traveler  on  nuestion  of  his  negligence  in  ac- 
tion against  city  for  injuries,  see  ante,  §  3985. 

Liability  of  carrier  to  intoxicated  passenger,  see  ante;  §  1707. 

The  court  further  instructs  the  jury  that  if  you  find  and  believe 
from  all  the  evidence  that  the  deceased, ,  directly  contribut- 
ed to  his  injury  and  death  by  his  own  negligence  or  want  of  ordi- 
nary care  at  the  time  and  place  of  falling  into  the  excavation  in 
question,  then  plaintiff  cannot  recover  in  this  case,  and  your  ver- 
dict should  be  for  the  .defendant;  and  in  this  connection  you  are 
further  instructed  that  the  law  does  not  permit  any  one  to  volun- 
tarily incapacitate  himself  from  the  ability  to  exercise  ordinary 
care  for  his  own  safety,  and  then  to  recover  for  an  injury  to  which 
his  own  want  "of  care,  so  caused,  had  directly  contributed,  nor  can 
the  widow  of  a  man,  injured  while  so  incapacitated  and  through  a 
want  of  care  so  caused,  recover  for  his  death  brought  about  bv 
such  injury.  If  the  jury  do  find  from  the  evidence  in  this  cause 
that  said  deceased  fell  into  the  excavation  in  question  while  in  a 
state  of  intoxication,  and  that  such  intoxication  directly  contributed 
to  the  happening  of  such  injury,  and  that  such  injury  would  not 
have  occurred  but  for  such  intoxication,  then  your  verdict  will  be 
for  the  defendant."* 

23  Akin  V.   Bradley   Engineering  &  24  Voelker   v.,   Hill-0'Meara    Const 

Machinery  Oo.>  99  P.  1038.  51  AVash.       Co.,  131  S.  W.  907,  153  Mo.  App^  1 
658.  ,  '  'j  , 
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§  4085.     Imputed  negligence 

The  court  instructs  the  jury  that  even  if  you  believe,  from  the  evi- 
dence, that  the  plaintiflE's  mother  was  guilty  of  negligence  in  per- 
mitting the  plaintiff  to  go  upon  the  street,  or  that  his  brother  was 
guilty  of  negligence  in  not  taking  proper  care  of  him  while  upon 
the  street,  still  such  negligence,  if  any,  upon  their  part,  cannot  be 
charged  against  the  plaintiff,  and  it  is  not  a  defense  to  this  suit.** 

§  4086.     Imputing  negligence  of  parent  to  child 
§  4086(1).    Colorado 

The  jury  is  instructed  that  you  will  entirely  disregard  the  de- 
fenses sought  to  be  interposed  by  the  defendant  of  the  negligence 
of  plaintiff's  parents,  or  either  of  them,  at  the  time  when,  and  the 
place  where,  the  injury  occurred.^® 
§  4086(2).    Virginia  ; 

The  court  instructs  the  jury  that,  though  they  believe  from  the 
evidence  that  the  father  and  mother  of  plaintiff  (or  either  of  them) 
were  guilty  of  negligence  in  not  keeping  said  plaintiff  from  go- 
ing on  the  defendant's  tracks,  such  negligence  of  the  father  or  moth- 
er, or  of  both  of  them,  cannot  be  imputed  to  said  plaintiff."     '  .     ' 

§  4087.     Negligence  of  parent  as  precluding  recovery  for  injuries 

to  child  in  action  for  benefit  of  parent 

Care  required  from  parents  with  respect  to  letting,  child  go  on  street  car  track, 
see  post,  §  4888. 

You  are  instructed  that,  if  you  believe  from. the  evidence  that 
those  in  charge  of  defendant's  cars  used  reasonable  care  and  skill 
in  the  operation  of  said  cars  to  prevent  the  killing  of  said  child, 
or  if  you  believe  the  parents  of  the  child  or  person  in  charge  there- 
of failed  to  exercise  ordinary  prudence  and  diligence  to  prevent  its 
going  upon  defendant's  track,  then  plaintiff  Would  not  be  entitled 
to  recover.** 

§  4088.     Imputing  negligence  of  husband  to  wife 
§  4088(1).    Iowa 

In  this  connection  you  are  instructed  that  in  determining'  whether 
or  not  the  deceased  was  guilty  of  contributory  negligence  you  shall 
consider  her  owti  acts  and  conduct,  and  all  other  circumstances 
shown  in  evidence  surrounding  the  accident  and  injury  to  her, 
and,  if  you  find  from  the  prdponderance  of  all  the  evidence  that  she 
acted  as  a  person  of  ordinary  prudence  under  all  the  circumstances, 

2  3  Ferryman   v.   Chicago    City   Ey.  27  Southern  Ry.  Co.  v.  Wiley,  70  S. 

Co.,  89  N.  E.  980,  242  III.  269.  E.  510,  112  Va.  183. 

2  a  Denver    City    Tramway    Co.    v.  2  8  San  Antouio  &  A.  P.  Ry.  Co.  v. 

Brown,  14.S  P.  364,  57  Colo.  484.  Vaughn,  23   S.   W.   745,   5  Tex.  Civ. 

App.  195. 
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and  if  you  find  that  plaintiff  had  no  control  over  the  vehicle,  and 
did  not  seek  in  any  way  to  manage  or  control  the  horse  arid  vehicle, 
you  should  find  her  free  from  contributory  negligence,  although 
you  may  find  that  her  husband  was  guilty  of  negligence  in  the 
driving  and  management  of  the  horse  and  vehicle.** 

§  4088(2).     Ohio 

You  are  instructed  that  the  doctrine  of  imputed  negligence  does 

not  prevail  in  the  state  of  ■ — .;    and  if  you  find  that 

died  through  the  wrongful  act,  neglect,  or  default  of  the  defendant^ 
by  himself  or  his  agent,  then  the  plaintiff  is  not  deprived  of  \ht 
right  of  action  in  this  case  by  reason  of  contributory  negligence  on 
the  part,  of  her  husband  or  any  one  else,  unless  such  person  was 
acting  as  her  agent  at  the  time." 

§  4089.     Imputing  negligence  of  driver  of  vehicle  to  guest 

Kule  in  action  against  railroad  company  for  personal  injuries,  see  post,  §  4433.. 

§  4089(1)-    United  States 

I  charge  you  that,  where  a  person  hires  a  public  hack  or  car- 
riage, which  at  the  tirrie  is  in  the  care  of  the  driver,  for  the  pur- 
pose of  temporary  conveyance,  and  gives  directions  to  the  driver 
as  to  the  place  or  places  to  which  he  desires  to  be  conveyed,  and 
gives  no  special  direetions  as  to  his  mode  or  manner  of  driving,  he 
is  not  responsible  for  the  acts  or  negligence  of  the  driver,  and  if  he 
sustains  an  injury  by  means  of  a  collisior^  between  his  carriage  and 
another,  he  may  recover  damages  from  any  party  by  whose  fault 
or  negligence  the  injury  occurred,  whether  that  of  the  driver  of 
the  carriage  in  which  he  is  riding,  or  of  the  driver  of  the  other. 
He  may  sue  either.  The  negligence  of  the  driver  of  the  carriage  in 
which  he  is  riding  will  not  prevent  him  from  recovering  damages 
against  the  other  driver,  if  he  was  negligent  at  the  same  time.  The 
passenger  in  the  carriage  may  direct  the  driver  where  to  go — to 
such  a  park  or  to  such  a  place  that  he  wishes  to  see.  So  far  the 
driver  is  under  his  direction ;  but  tny  charge  to  you  is  that,  as  to 
the  manner  of  driving,  the  driver  of  the  carriage  or  the  owner  of 
the  hack — in  other  words,  he  who  has  charge  of  it,  and  has  charge 
of  the  tearn — is  the  person  responsible  for  the  manner  of  driving, 
and  the  passenger  is  not  responsible  for  that,  unless  he  interferes 
and  controls  the  matter  by  his  own  commands  or  requirements. 
If  the  passenger  requires  the  driver  to  drive  with  great  speed 
through  a  crowded  street,  and  an  injury  should  occur  to  foot  pas- 
sengers or  to  anybody  else,  why  then  he  might  be  liable,  because 
it  was  by  his  own  command  and  direction  that  it  was  done  •   but 

28  Fisher  v.  Ellston,  156  N.  W.  422,  ao  Dans  v.  Guarnieri,  15  N  B  350 

174  Iowa,  364.  45  Ohio  St.  470,  4  Am.  St.  Rep.'  548^. 
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ordinarily  in  a  public  hack,  the  passengers  do  not  control  the  driver, 
and  therefore  I  hold  that  unless  you  believe  plaintiflf  exercised  con- 
trol over  the  driver  in  this  case,  he  is  not  liable  for  what  the  driver 
did.  If  you  believe  he  did  exercise  control,  and  required  the  driver 
to  cross  at  this  particular  time,  then  he  would  be  liable  because 
of  his  interference.*^ 

§  4089(2).    Arkansas 

The  court  instructs  the  jury  that,  if  the  plaintiff  was  at  the  time 
of  the  collision  a  passenger  in  an  automobile  over  which  she  had  no- 
control,  and  if  she  was  not  at  the  time  directing  or  controlling  its 
movements,  then  the  negligence  of  the  driver  of  the  automobile, 
if  there  was  any  negligence  on  his  part,  cannot  be  imputed  to  the 
plaintiff;  and  if  under  those  circumstances  the  driver  of  the  auto- 
mobile was  negligent,  that  negligence,  if  you  should  find  it  existed, 
cannot  defeat  a  recovery  by  the  plaintiff,  provided  the  negligence 
of  the  defendants,  if  any,  combined  with  the  negligence  of  the 
driver,  if  there  was  such  negligence,  caused  the  injury  to  the  said 
plaintiff.  But  if  you  find  that  the  negligence  of  the  driver  of  the 
automobile  was  the  sole  cause  of  the  accident,  you  will  find  for  the 
defendant.** 

You  are  instructed  that  if  the  deceased, ,  was  at  the  time 

of  the  collision  a  passenger  in  the  automobile,  and  if  he  was  not  at 
the  time  directing  or  controlling  its  movements,  then  the  negli- 
gence of  the  driver  of  the  automobile,  if  there  was  such  negligence, 
cannot  be  imputed  to  said  ;  and  if,  under  those  circum- 
stances, the  driver  of  the  automobile  was  negligent,  that  negli- 
gence, if  it  existed,  cannot  defeat  a  recovery  by  the  pjaintiff  herein, 
provided  the  negligence  of  the  defendant,  if  there  was  such  neg- 
ligence, caused  the  death  of  said ,  deceased.    But  if  you  find 

that  the  negligence  of  the  driver  of  the  automobile  was  the  sole 
cause  of  the  accident,  you  will  find  for  the  defendant.** 

§  4089(3).    California 

You  are  instructed  that,  if  you  find  from  the  evidence  that  plain- 
tiff, when  he  was  injured  by  the  defendant's  touring  car,  was  about 
to  board  the  automobile  truck  as  the  guest  of  its  driver,,  neither 
exercising  nor  assuming  any  control  over  it,  then,  even  though  you 
may  also  find  that  the  auto  truck  was  not  properly  equipped  or 
lighted,  or  that  its  driver  was  negligent  in  any  other  respect,  such 
negligence  must  not  be  imputed  to  plaintiff.  The  plaintiff  is  re- 
sponsible only  for  the  exercise  of  ordinary  care  on  his  own  part.** 

■  SI  little  V.  Hackett,  6  S.  Ct.  391,  ss  Ward  v.  Ft.  Smith  Light  &  Trac- 

116  U.  S.  366,  29  li.  Ed.  652.  tion  Co.,   185   S.   W.   1085,  123  Ark. 

3  2  Miller    T.    Ft.    Smith    Light    &  548. 

Traction  Co.,  206  S.  W.  329,  136  Ark.  s*  Irwin  v.  Golden  State  Auto  Tour 

272.  Co.,  171  P.  1059,  178  Cal.  10. 
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§  4089(4).     Colorado 

The  court  instructs  the  jury  that  the  plaintiff  cannot  be  held 
to  be  guilty  of  contributory  negligence  so  as  to  defeat  a  recovery 
in  this  action  upon  that  ground,  unless  you  find  from  the  evidence 
that  the  said  plaintiff  failed  herself  to  exercise  that  degree  of  care 
and  cautioil  which  a  reasonably  prudent  and  cautious  person  would 
have  exercised  under  similar  circumstances,  and  that  that  failure  on 
her  part  caused  or  contributed  to  cause  the  striking  of  the  vehicle 
in  which  she  was  riding,  by  tbe  defendant's  car.  If  the  plaintiff 
exercised  no  control  over  the  movements  of  the  vehicle  in  which  she 
was  riding,  but  was  simply  an  invited  guest  of  the  driver,  and  had 
no  control  over  the  manner  or  way  in  which  the  buggy  was  driven, 
the  negligence  of  the  driver,  if  there  was  any  such  negligence, 
cannot  be  imputed  or  charged  to  her.*^ 

§  4089(5).    Delaware 

You  are  instructed  that,  where  the  plaintiff  is  merely  a  passenger 
in  a  vehicle  and  has  no  control  over  the  driver,  the  negligence  of  the 
driver,  if  any,  cannot  be  imputed  to  the  passenger  so  as  to  defeat 
the  latter's  right  of  recovery  against  a  third  person  for  injuries  re- 
sulting from  the  concurrent  negligence  of  such  driver  and  third 
person.'* 

§  4089(6).    Illinois 

The  jury  are  instructed  that,  if  the  jury  find  from  the  preponder- 
ance of  the  evidence  that  the  plaintiff  was  injured  as  charged  in  her 
declaration  by  reason  of  the  alleged  negligence  of  the  defendant, 
and  that  at  and  before  the  time  of  receiving  such  injury  the  plain- 
tiff was  in  the  exercise  of  ordinary  care  and  caution  for  her  own 
safety,  and  that  when  injured  she  was  riding  in  the  cutter  in  ques- 
tion as  the  'invited  guest  of  ,  then,  even  though  it  should 

appear  that  said  was  guilty  of  some  want  of  care,   that 

contributed  in  some  measure  toward  the  bringing  about  of  the  acci- 
dent in  question,  such  want  of  care,  if  any,  on  the  part  of  said 

,  will' not  be  imputable  to  the  plaintiff.*^ 

§  4089(7).    North  DaKota 

You  are  instructed  that,  even  though  you  find  that with 

whom  the  plaintiff  was  riding  at  the  time  of  the  accident,  was 
guilty  of  negligence,  and  that  such  negligence  contributed  to  plain- 
tiff's injury,  yet  the  plaintiff  may  recover,  provided  you  do  not 
find  that  she  herself  was  guilty  of  negligence  in  remaining  in  the 
buggy  and  riding  past  the  engine.** 

3  6  Denver    City    Tramway    Co.    v.  s?  West  Chicago  St    R    Co   v    Ppf 

Armstrong,  123  P.  136,  21  Colo.  App.       ters,  63  N.  E.  662,  196  111'.  298 

^^-  •'*  Ouverson  V.  City  of  Grafton    R'% 

38  Campbell  v.  Walker,  78  A.  601,  2      N.  W.  676,  5  N.  D.  281       ''^''"°°'  <'"* 
Boyce,  41. 
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§4089(8).    South  Carolina 

I  charge  you  that,  where  a  person  is  a  passenger  in  a  private  ve- 
hicle or  automobile,  that  the  negligence  of  the  driver  of  the  auto- 
mobile cannot  be  imputed  to  the  passenger  unless  the  passenger 
had  some  right  to  manage  or  control  the  driver,  unless  some  rela- 
tion of  master  and  servant  existed  between  theni  or  some  relation 
of  principal  and  agent,  unless  the  driver  was  the  agent  of  the  pas- 
senger, that  is,  unless  the  passenger  had  employed  the  driver  as 
his  servant,  as  his  agent.  So,  unless  there  is  testimony  in  this  case 
showing  that  plaintiff' had  the  right  to  control  the  operation  of  the 
machine  and  give  directions  about  the  opetation  and  control  of  it, 
why  she  cannot  be  held  liable,  and  it  would  not' affect  her  case  if 
you  should  find  that  the, driver  was  riegligent.*" 

§4089(9).    Washington  . 

The  court  instructs  the  jury  that  a  person  riding  in  a  wagon  with 
another  person  who  is  driving  a  team  which  is  hauling  said  wagon 
is  not  responsible  for  the  negligence  of  such  driver  in  a  case  of  this 
kind,  unless  he  caused  said  driver  to  be  negligent,  and  unless  plain- 
tiff's negligence  concurs  with  the  negligence  of  the  driver.  In 
this  case,  if  you  believe  that  the  driver  of  the  ice  wagon  was  neg- 
ligent, but  that  plaintiff  did  not  cause  such  negligence  and  was  not 
responsible  therefor  and  was  not  guilty  of  negligence  on  his  part, 
then  it  would  be  no  defense  to  plaintiff's  right  to  recover  against 
defendant.*' 

§  4090.     Effect 

See,  also,  ante,  §  39S6. 

See,  also,  post,  §§  4350,  4365,  443.5,  4938,  5002. 

Effect  of  negligence  of  injured  servant,  see  ante,  §  3790. 

§  4090(1).    Missouri 

The  jury  are  instructed,  that,  although  you  may  find  from  the 
evidence  that  defendant's  employe  was  guilty  of  the  acts  of  neg- 
ligence charged  in  plaintiff's  petition,  yet  if  you  further  find  and 
believe  from  the  evidence  that  the  plaintiff,  through  his  agent,  was 
also  guilty  of  the  act  or  acts  of  negligence  charged,  and  that  such 
negligence  concurred  with  defendant's  negligence  (if  you  believe 
there  was  such  negligence)  in  causing  the  collision,  "that  is,  that 
both  parties  were  guilty  of  negligence,  and  that  such  joint  negli- 
gence caused  the  collision  and  damages,  then  your  verdict  must  be 
for  the  defendant." 

aajjUiirner  v.  Anderson  County,  78  tiff's  duty  to  drive  the  team,  or  that 

S.  E.  879;  95  S.  C.  187.        '  he   had    any   supervision   or   control 

'locathey  v.   Seattle  Electric  Co.,  over  the  driver. 

108  P.  443,  58  Wash.  176.   In  this  case  ^i  Williams  v.  Tucker  (App.)  224  S. 

there    was    no    evidence    tending    to  W.  21, 
show  that  it  was  any  part  of  plain- 
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i  4090(2).    New  York 

The  jury  are  instructed  that,  if  the  plaintiff  was  guilty  of  any 
contributory  negligence  which  was  the  proximate  cause  of  his  hurt, 
or  contributed  to  his  hurt,  then  he  cannot  recover  in  this  case.* 

i  4090(3).    Tennessee 

You  are  instructed  that,  if  you  beliey^  from  the  -evidence  that 
plaintiff  was  guilty  of  negligence,  and  that,  this  negligence  coni- 
bined  with  the  negligence  of  defendant  to  produce  the  accident,  so 
that  both  acts  together  constituted  the  proximate  cause  of  the  in- 
jury, then  the  negligence  of  the  plaintiff,  however  slight,  would  bar 
a  recovery,  and  you  should  find  for  the  defendant,** 

§  4091.     Contributory  negligence  as  defense  in  action  based  on 

vfranton  conduct 

Effect  of  negligence  of  servant,  where  negligence  of  master  is  wanton,  see 
ante,  §  3792. 

The  court  charges  the  jury  that  before  a  party  can  be  said  to 
be  guilty  of  willful  or  wanton  conduct  it  must  be  shown  that  the 
person  charged  therewith  was  conscious  of  his  conduct,  and  con- 
scious through  his  knowledge  of  existing  conditions  that  injury 
would  likely' or  probably  result  from  his  conduct,  and  that  with 
reckless  indifference  to  consequences  he  consciously  and  inten- 
tionally did  some  wrongful  act  or  omitted  some  known  duty  which 
produced  the  injury.** 

§  4092.     Comparative  negligence 

Rule  in  action  against  railroad  for  personal  injuries,  see  post,  §§  4353,  4439. 
Kule  in  actions  between  master  and  servant,  see  ante,  §  3796. 

The  court  instructs  the  jury  for  the  plaintiff  that  contributory 
negligence  is  no  longer  an  absolute  defense  in  a  suit  for  damages, 
but  such  negligence,  if  any,  only  goes  to  the  question  of  the  amount 
of  the  damages,  so  that,  if  you  believe  from  the  evidence  plain- 
tiff was  injured  and  damaged  by  the  negligence  of  the  defendant  in 
the  manner  charged  herein,  so  as  to  make  defendant  liable  for  such 
damages,  then  the  court  instructs  you  that  even  though  you  be- 
lieve the  plaintiff  was  guilty  of  contributory  negligence,  you  can- 
not, for  that  reason,  find  against  him.** 

•  Stokes    V.    Barber    Asphalt    Pa  v.  43  Seaboard  Air  Line  Rv   v  Lanev 

■Co.,  100  N.  E.  597,  207  N.  Y.  252.  75  So.  15,  199  Ala.  654. 

42  Memphis  St.  Ry.  Co.  v.  Haynes,  a  Mississippi  Cent.  R.  Co.  t   Lott 

«1  S.  W.  374, 112  Tenn.  712.  80  So.  277,  118  Miss.  816. 
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p.    Evidence 

§  4093.    Burden  of  proof 
§  4093(r).    California 

The  court  instructs  the  jury  that  plaintiff  is  not  required  to  show 
particularly  what  the  specific  act  of  negligence  was  which  produced 
the  accident,  but  is  only  required  to  show  that  the  accident  is  one 
which  would  not  ordinarily  occur  had  due  care  been  employed. 
The  burden  then  shifts  to  the  defendant  to  show  its  freedom  from 
negligence.** 

§  4093(2).    Missouri 

The  court  instructs  the  jury  that  the  burden  is  upon  the  plain- 
tiff in  this  case  to  establish,  to  the  reasonable  satisfaction  of 
the  jury,  by  the  greater  weight  of  the  evidence  given  in  the  case, 
that  the  plaintiff  was  injured  by  reason  of  defective  radial  stays  in 
the  crown  sheet  of  said  engine,  and  that  by  reason  of  said  defec- 
tive radial  stays,  and  from  no  other  cause,  said  crown  sheet  gave 
way  and  caused  the  explosion,  and  that  plaintiff  was  injured  there- 
by; and,  unless  the  plaintiff  has  so  proven  to  your  satisfaction, 
you  will  return  a  verdict  for  the  defendant.*® 

{  4093(3^.    New  Yorll 

The  jury  are  instructed  that  the  burden  of  proving  that  defend- 
ant was  negligent  in  either  or  any  particular  alleged  by  plaintiff 
is  upon  the  plaintiff.*  » 

§  4094.     Res  ipsa  loquitur 

Prfesumption  in  "action  against  abutting  owner  by  travelers  to  recover  for  in- 
juries from  accident  in  street,  see  ante,  §  592. 

Presumption  of  negligence  from  collapse  of  buUding,  see  ante,  §  654. 

Bule  in  action  by  traveler  for  Injuries  from  vehicles,  see  post,  §  5007. 

Eule  in  action  By  passenger  for  personal  injuries  against  carrier,  see  ante,  § 
1716. 

Kule  in  action  to  recover  for  injuries  from  explosives,  see  ante,  §  2381. 

^  4094(f).    Caiifornia 

In  applying  the  above  doctrine  to  this  case  the  court  instructs 
you,  gentlemen,  that,  if  you  find  that  the  falling  of  the  fan  men- 
tioned in  the  evidence  was  such  a  thing  as  does  not  ordinarily  hap- 
pen if  those  who  have  the  management  thereof  use  proper  care  in 
the  management  and  operation  thereof,  it  affords  pirima  facie  Evi- 
dence of  negligence,  and  would  justify  a  verdict  in  favor  of  the 
plaintiff  unless  the  evidence  in  the  case  negatives  that  prima  facie 

*  5  Soto  V.  Spring  Valley  Water  Co.,  *  Reaney  v.   Standard  Oil  Co    41 

178  P.  305,  39  Oal.  App.  187.  N.  Y.  S.  768,  10  App.  Div.  326.     " 

*«  Sparkman  v.  Wabash  R.  Co.,  177 
4S.  W.  703,  191  Mo.  App.  463. 
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presumption,  and  establishes  to  your  satisfaction  that  it  was  not 
the  result  of  the  negligence  of  the  defendants.*' 

The  court  instructs  the  jury  that,  when  a  thing  which- causes  in- 
jury is  shown  to  be  under  the  management  of  the  defendant,  and 
the  accident  is  such  as  in  the  jordinary  course  of  things  does  not 
happen  if  those  y/hq  have  the  management  use  proper  care,  it  af- 
fords reasonable  evidence,  in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose  from  want  of  care.** 

You  are  instructed  that,  in  order  for  the  plaintiff  to  be  entitled  to 
recover  against  the  defendaftt,  the  plaintiff  must  show,  by  pre- 
ponderance of  evidence  outside  of  the  mere  proof  of  the- fact  that 
a  collision  occurred,  that  such  collision  was  due  to  the  negligence 
of  defendant;  arid^  if  the  plaintiff  has  failed  to  show  by  prepon- 
derance of  evidence  satisfactory  to  your  mind  that  the  accident  or 
collision  in  which  the  plaintiff  received  her  injuries  was  caused  by 
the  negligence  of  the  defendant,  then  the  plaintiff  is  not  entitled 
to  recover  against  the  defendant,  and  your  verdict  must  be  in 
favor  of  the  defendant.** 

§  4094(2).    Indiana 

The  court  instructs  the  jury  that,  if  the  plaintiff  agreed  with 
the  defendant  to  make  and  put  in  place  in  defendant's  boiler  room 
a  galvanized  iron  hopper,  the  size  and  approximate  weight  of 
which  was  known  to  defendant,  and,  as  part  of  the  contract,  the 
defendant  agreed  to  construct  a  scaffold  to  be  used  by  plaintiff  and 
other  workmen  in  erecting  said  hopper,  and  if  defendant  was  in- 
formed as  to  the  number  of  men  that  would  be  required  to  go  upon 
said  scaffold,  and  accordingly  caused  its  workmen  to  construct  the 
scaffold,  and,  when  completed,  the  plaintiff  and  his  helpers  went 
upon  said  scaffold,  and  while  in  the  act  of  putting  said  hopper  in 
place  the  scaffold  broke  and  fell,  and  plaintiff  was  thrown  to  the 
ground  and  sustained  the  injuries  complained  of,  in  the  absence  of 
other  evidence  of  the  cause  of  the  fall  of  said  scaffold,  the  jury  may 
infer  from  the  very  fact  that  it  broke  and  fell  that  the  defendant 
was  negligent  in  doing  the  work  of  its  construction  or  in  selecting 
the  material  therefor,  if  it  appears  that  at  the  time  the  scaffold 
broke  it  was  being  used  in  the  manner  as  contemplated  by  defend- 
ant.«» 

§  4094(3).    Maryland 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  servants  or  agents  of  the  defendant,  while  moving  or  hoist- 

47  Haun  V.  Tally,  181  P.  81,  40  Cal.  49  Sauer  v.  Eagle  Brewins  Co  84 
App.  585.  P.  425,  3  Cal.  App.  127.                  " 

48  Soto  V.  Spring  Valley  Water  Co.,  ."O.Talge  Mahogany  Co.  v  Ilcxkett 
178  P.  305,  39  Cal.  App.  187.  103  N.  E.  815,  55  Ind.  App.  303. 
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ing  a  heavy  piece  of  structural  iron  or  column  Ixy  means  of  a  der- 
rick, and  acting  within  the  scope  of  their  employment,  permitted 
and  allowed  said  piece  of  structural  iron  or  column  to  strike  against 
a  valve  or  pipe  upon  plaintiffs'  premises  with  such  force  as  to 
break  same,  this  will  be  prima  facie  evidence  of  negligence  on  the 
part  of  the  servants  or  agents  of  the  defendant  under  the  circum- 
stances while  moving  or  hoisting  said  piece  of  structural  iron  or 
column ;  and,  unless  upon  the  whole  evidence  such  prima  facie  evi- 
dence is  rebutted,  then  the  verdict  must  be  for  the  plaintiffs.^^ 

§  4094(4).    Oklahoma 

The  jury  are  instructed  that  the  collision  of  two  cars  upon  the 
railroad  track  of  a  scenic  railway  creates  a  presumption  of  negli- 
gence on  the  part  of  the  owner  and  operators  of  said  railway,  and 
establishes  a  prima  facie  case  of  negligence  against  said  owner  and 
operators.** 

§  4094(5).    Utah 

You  are  instructed  that  if  you  should  find  from  a  preponderance 
of  the  evidence  that  the  piece  of  coal  which  rolled  down  the  moun- 
tain side  and  struck  the  plaintiff  was  a  part  of  the  coal  being  un- 
loaded by  the  defendant  at  the  time  and  place  alleged  in  plaintiff's 
complaint,  the  rolling  of  such  piece  of  coal  down  the  steep  moun- 
tain side  raises  a  presumption  of  negligence  on  the  part  of  the  de- 
fendant, and  unless  you  should  find  from  all  the  evidence  in  the 
case  that  such  presumption  is  overcome,  you  should  find  for  the 
plaintiff.^^ 

§  4095.     Burden  of  proof  as  to  contributory  negligence 

Rule  in  action  against  railroad  company  for  personal  injuries,  see  post,  §§ 
4356,  4442. 

Rule  in  action  against  town  or  county  for  injuries  caused  by  defects  in  high- 
way, see  post,  I  4919. 

Rule  in  action  by  servant  against  master,  see  ante,  §  3822. 

Rule  in  action  by  traveler  against  municipality  for  personal  injuries,  see 
ante,  §  3991. 

Rule  in  action  by  traveler  against  street  car  company  for  personal  injuries, 
see  post,  §  4896. 

Rule  in  action  for  death  by  wrongful  act,  see  ante,  §  2120. 

§  4093(1).     California 

You  are  instructed  that,  in  an  action  for  injuries  alleged  to  have 
been  caused  through  the  negligence  of  the  defendant,  it  is  suffi- 
cient for  the  plaintiff  to  show,  in  the  first  instance,  that  the  injury 

51  Chesapeake  Iron  Works  of  Balti-  =3Furkovich  v.  Blnghnm  Coal  & 
more  City  v.  Hochschild,  Kohn  &  Co.,  Lumber  Co.,  143  P.  121,  45  Utah,  89, 
86  A,  345,  119  Md.  303.                                  L.  R.  A.  rai5B,  426 

52  Sand  Springs  Park  v.  Schrader, 
198  "P.  983. 
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resulted  from  the  negligence  of  the  defendant,  and  he  need  not 
show  a  want  of  contributory  negligence  in  himself.  Contributory 
negligence  is  an  affirmative  defense  to  be  established  by  the  defend-, 
ant ;  and  such  contributory  negligence  must  be  shown  by  the  de- 
fendant, by  a  preponderance  of  the  evidence,  to  have  been  the 
proximate  cause  of  the  plaintiff's  injury.  In  this  connection  you 
are  instructed  that  defendant  can  show  such  contributory  negli- 
gence, not  only  by  his  own  evidence,  but  from  all  the  evidence,  in- 
cluding that  of  plaintiff." 

§  4095(2).    Kansas 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  plaintiff  would  be  entitled  to  recover,  but  for  her  own  contribu- 
tory negligence,  then  I. instruct  you  that  the  burden  of  proof  is 
upon  defendant  to  establish  the  contributory  negligence  of  plain- 
tiff, and  this  must  be  determined,  the  same  as  all  other  questions- 
at  issue,  from  the  facts  and  circumstances  proven  in  the  case.®'' 

§  4095(3).    Missouri 

The  jury  are  instructed  that  contributory  negligence  is  a  matter 
of  defense,  to  be  alleged  in  the  answer  and  proved  to  exist  by  a 
preponderance  of  the  evidence,  and  whether  there  is  sufficient  evi- 
dence to  overcome  the  presumption  of  due  care  which  arises  in 
plaintiff's  favor,  founded  on  instincts  of  self-preservation,  is  a  ques- 
tion for  the  jury.^ 

§  4095(4).    Washington 

The  court  instructs  the  jury  that;  as  to  this  defense  which  is- 
interposed  by  the  defendant  company,  in  which  they  allege  that 
the  boy  was  guilty  of  contributory  negligence,  the  burden  is  upon 
the  defendant  company  in  order  to  establish  that  defense  to  prove 
by  a  fair  preponderance  of  the  evidence  to  the  satisfaction  of  the 
jury  that  the  boy  was  guilty  of  contributory  negligence.  If  you 
should  find  by  a  preponderance  of  the  evidence  in  the  case  that 
the  defendant  company  was  guilty  of  negligence  in  the  particulars 
in  issue  here,  and  as  the  result  of  that  negligence  proximately  and 
directly  the  plaintiff  was  injured,  it  would  then  be  necessary  for 
you  to  further  inquire  as  to  whether  or  not  the  defendant  com- 
pany has  shown  by  a  fair  preponderance  of  the  evidence  that  the 
boy  was  guilty  of  contributory  negligence.  If  you  should  find  by 
such  preponderance  of  the  testimony  that  the  plaintiff  was  guilty 
of  contributory  negligence,  and  that  that  contributory  negligence 

lA^t^*!^'"'?™.'^-  ^^dllck  Bros.,  92  P.  bb  Shrank  v.  Chicago  &  A.  B.  Co.,. 

1048   6  Cal    App.  671.  140  S.  W.  319,  159  Mo.  App.  299. 

55  City  of  Topeka  v.  Myers,  63  P. 
273,  10  Kan.  App.  576. 
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directly   and   proximately   contributed   to   this   injury,   then   you 
should  find  for  the  defendant.®'' 

§  4096.     Sufficiency  of  evidence 

The  jury  are  instructed  that,  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  was  guilty  of  negligence  as  charged  in 
the  declaration,  then  it  makes  no  difference,  as  to  the  responsibility 
of  the  defendant,  whether  such  negligence  appears  and  is  proved 
by  the  testimony  on  the  part  of  the  plaintiff,  or  by  the  testimony 
of  the  defendant's  own  witnesses.** 

§  4097.    Same — Injuries  due  to  one  of  two  possible  causes 

The  court  instructs  the  jury  that  if  you  are  unable  to  determine, 
from  the  evidence  in  the  case,  the  cause  of  said  explosion,  or  if  it 
appears  as  reasonable  to  you  that  said  explosion  was  the  result  of 
water  becoming  low  on  or  around  said  crown  sheet  as  that  it  may 
have  been  due  to  defective  radial  stays  in  the  crown  sheet,  then 
you  will  return  a  verdict  for  the  defendant.™ 

oT  Akin  V.  Bradley  Engineering  &         58  Keokuk   Northern    Line   Packet 
Machinery  Co.,  99  P.  1038,  51  Wash.      Co.  v.  Trne,  88  111.  608. 
658.  s»  Sparkman  v.  Wabash  R.  Co.,  177 

S.  W.  703,  191  Mo.  App;  463. 
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CHAPTER  CCXIV 

NOTARIES  PUBLIC 

§  4098.    Liability  for  error  in  taking  acknowledgment. 

§  4098.     Liability  for  error  in  taking  acknowledgment 

The  court  instructs  the  jury  that  the  taking  of  an  acknowledg- 
nent  to  a  deed  by  a  notary  pubHc  is,  under  the  law  of ,  a  ju- 
dicial act,  and  a  notary  public  is  by  the  law  of authorized  to 

take  acknowledgments  to  deeds  of  all  persons  appearing  before  him 
for  that  purpose,  within  the  limits  of  the  county  or  city  for  which 
he  is  appointed ;  and  the  questiori  as  to  whether  or  not  he  can  take 
a  valid  acknowledgment  to  a  deed,  in  which  he  is  named  as  trustee, 
is  a  question  of  law,  and  for  an  error  on  the  part  of  a  notary  public 
in  taking  acknowledgments  as  such  and  in  good  faith  to  any  deed 
to  which  he  is  a  party  as  trustee,  he  is  not  liable  for  damages  to  a 
party  who  suffers  damage  or  loss  thereby.'^ 

1  Yates  V.  Ley,  92  S.  E.  837,  121  Va.  265. 
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CHAPTER  CCXV. 

NOTICE 
§  4099.     Constructive  notice. 
4100.     Effect  of  constructive  notice — Notice  in  one  capacity  as  binding  in 
another  capacity. 

§  4099.     Constructive  notice 

In  this  connection  I  charge  you  that  a  presumption  arises,,  in  the 
absence  of  evidence  to  the  contrary,  that  a  managing  director  of  a 
bank  has  knowledge  of  its  doings  and  transactions,  whenever  by 
ordinary  dihgence  he  could  have  acquired  the  same,  and  whether 
or  not  such  presumption  is  satisfactorily  overcome  in  any  case  is 
for  you.-"^ 

§  4100.     Effect  of  constructive  notice — Notice  in  one  capacity  as 
binding  in  another  capacity 

The  court  instructs  the  jury'  that  what  the  defendant  knew  or 
did,  as  the  law  partner  of  B.,  does  not  have  any  effect  on  the  said 
B.  as  trustee ;  so  that  if  you  believe  from  the  evidence  that  said 
B.,  as  trustee  in  the  second  deed  of  trust,  honestly  and  in  good 
faith  foreclosed  said  second  deed  of  trust  to  enforce  the  payment 
of  the  note  due ,  then  your  .verdict  should  be  for  the  defend- 
ants.* 

1  Rattlemiller  v.  Stone,  68  P.  168,  28  2  Tennent  Shoe  Co.  v.  Birdseye,  78 

Wash.  104.  S.  W.  '1036,  105  Mo.  App.  696. 
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CHAPTER  CCXVI 

NOVATION 
§  4101.    Essential  elements. 

§  4101.     Essential  elements 

You  are  instructed  that  the  assumption  of  a  person's  debt  by 
a  third  party  does  not  relieve  the  original  debtor  from  liability  to 
'  the  creditor,  even  though  the  creditor  is  advised  of  the  assumption 
by  the  second  party.    In  other  words,  in  this  case  the  fact  that  the- 

Company  agreed  to  pay  this  account  or  debt  to  plaintiff, 

and  that  plaintiff  knew  that  said  company  had  agreed  to  pay  it,, 
would  not  release  defendant  from  the  debt,  unless  plaintiff  ex- 
pressly agreed  with  defendant  to  release  him,  so  that  in  this  case 
the/  assumption  of  the  debt  by  said  company  would  not  be  suffi- 
cient to  exonerate  defendant,  unless,  in  addition  to  the  assumption 
of  the  debt,  said  company  had  paid  the  debt  or  the  creditor  had. 
agreed  to  release  the  original  debtor,  So  this  case  determines,  and. 
your  verdict  will  turn  upon  whether  or  not  the  evidence  "in  this 
case  is  sufiScient  to  satisfy  you  that  said  company,  after  assuming 
this indebtedness,  paid  that  amount  to  plaintiff  on  the  ac- 
count of  that  old  debt.  If  they  have  done  so,  and  you  are  satis- 
fied from  the  evidence  that  they  have  done  so,  you  should,  by  your 
verdict,  find  for  the  defendant.  If  you  are  not  convinced  that  they 
have  done  so,  you  should  by  your  verdict  find  for  the  plaintiff  in 
the  amount  that  has  not  been  proven  to  have  been  paid  by  said 
cdmpany.'- 

1  Albert   Steinfeld   &  Co.   v.   Wing  Wong,  128  P.  354,  14  Ariz.  336. 
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CHAPTER  CCXVII 

NUISANCE 

Civil  Ljabilitt 

f  4102.    Elements  of  cause  of  action  for  private  nuisance. 
4102(1).  Alabama. 
4102(2).  Arkansas. 
4102(3).  Indiana. 
4102(4).  Missouri. 
4102(5).  Pennsylvania. 

4103.  Gin  plant  as  nuisance. 

4104.  Factory  for  production  of  sulphuric  acid  fertilizer. 

4105.  Corn  sheller  plant  as  nuisance. 

4106.  Livery  stable. 

4107.  Obstruction  of  public  highway. 

4108.  Telephon'e  pole  in  street  as  nuisance  to  abutter. 

4109.  Liability  for  permitting  nuisance  on  one's  premises. 

4110.  Liability  of  lessor  for  acts  of  lessee. 

4111.  Prescriptive  right  to  maintain  nuisance. 

4112.  Damages. 

4112(1).  Iowa. 
4112(2).  Maryland. 

B.      CbIMINAI,  LlABIUTl 

4113.  Rendering  tank. 

■  4114.  Dam  and  mUlpond. 

4115.  Obstruction  of  street. 

4116.  Necessity  of  proving  criminal  intent. 

4117.  Proximate  cause. 

A.    Civil,  Liability 

§  4102.    Elements  of  cause  of  action  for  private  nuisance 
{  4102(1).   Alabama 

Tfie  court  instructs  the  jury  that  the  mere  fact,  if  you  believe 
it  is  a  fact  from  the  evidence,  that  odors  from  the  septic  tank  can 
be  detected  at  times  from  plaintiff's  residence,  would  not  entitle 
plaintiff  to  recover  damages.* 

§  4102(2).    Arkansas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant  built  or  constructed  its  sawdust  or  shaving  pits,  and 
burns  its  shavings  or  sawdust  in  a  place  where  the  smoke,  cinders, 
soot,  or  ashes  are  blown  in  on  plaintiff's  house  in  such  a  manner 
as  to  necessarily  and  materially  annoy  him  and  his  family  and  dis- 
turb them  in  the  peaceable  use  and  comfortable  enjoyment  of  the 
same,  you  will  find  for  the  plaintiff.* 

1  Murkerson  v.  Adler,  59  So.  505,  =  Junction    City    Lumber    Co.    v. 

178  Ala-.  622.  Sharp,  123  S.  W.  370,  92  Ark.  538. 
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§  4102(3).    Indiana 

You  are  instructed  that  a  nuisance  is,  in  contemplation  of  law, 
literally  an  annoyance,  and  signifies  such  a  Use  of  property  or  such 
a  course  of  conduct  as,  irrespective  of  actual  trespass  against  oth- 
ers, or  of  malicious  or  actual'  criminal'  intent,  transgresses  the  just 
restriction  upon  the  use  of  property  or  the  conduct  of  business  due 
to  the  limitation  which  the  la^y  irnposes  upon  the  enjoyment  of 
the  property  where  it  interferes  with  the  rightful  enjoyment  of 
the  property  of  others.* 

You  are  instructed  that  a  private  nuisance  is  one  that  affects  a 
single  individual,  or  a  determinate  number  of  persons,  in  the  enjoy- 
mertt  of  some  private  right  in  contradistinction  to  the  public* 

§  4102(4).    Missouri 

The  court  instructs  the  jury  that,  in  determining  whether  the 
acts  complained  of  constitute  a  nuisance,  they  must  take  into  con- 
sideration the  locality  of  the  business  of  plaintiff  and  that  of  de- 
fendant, the  nature  of  the  business  that  is  being  conducted  by  de- 
fendant, the  character  of  the  machinery  he  is  using,  the.  manner 
of  using  the  property  producing  the  alleged  injuries,  and  you  may 
also  consider  the  kinds  of  business,  if  any,  which  are  being  con- 
ducted and  carried  on  in  the  vicinity  of  these  premises.^ 
§  4102(5).    Pennsylvania 

You  are'  instructed  that,  under  the  pleadings  in  this  case,  the 
plaintiff  must  show  that  the  defendants,  in  operating  the  lead 
works  and  shot  tower,  or  one  of  them,  were  guilty  of  maintaining 
a  common  nuisance,  which  was  inconvenient  and  troublesome  to 
the  whole  neighboring  community  in  general,  and  that  from  the 
same  the  plaintiff  suffered  a  special  or  peculiar  injury.* 

You  are  instructed  that  the  effect  of  a  peculiar  and  very  excep- 
tional idiosyncrasy  or  susceptibility  on  the  part  of  a  person,  by 
which  he  or  she  may  be  affected  by  a  slight  trace  of  arsenic  or  lead, 
which  would  not  in  any  degree  affect  other  persons,  would  not  be 
such  an  injury  as  would  of  itself  condemn  the  source  of  sucli  effect 
as  a  nuisance.' 

§  4103.     Gin  plant  as  nuisance 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiffs'  property  was  damaged,  but  that  it  was  so  slight  as  to 
be  merely  trivial  so  as  not  to  affect  the  market  value  of  the  prop- 

3  Merchants'  Mut.  Telephone  Co.  v.  s  Ei-adbury  Marble  Co    v    Laclede 

Hirschman,  87  N.  E.  238;  43  Ind.  App.  Gaslight  Co.,  106  S.  W    594  128  Mo 

283.  App.   96. 

*  Merchants'  Mut.  Telephone  Co.  v.  «  Price  v.  Grantz  11  A  794  11 R  Pa 

Hirschman,  87  N.  E.  238,  43  Ind.  App.  402,  4  Am.  St.  Rep.  601.'        ' 

283.  7  Price  v.  Grantz,  11  A.  794,  118  Pa 

402,  4  Am.  St.  Rep.  601. 
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erty,  then  in  that  event  you  will  find-  for  the  defendants ;,  or  if 
you  believe  from  the  evidence  that  the  property  of  the  plaintiffs 
was  damaged,  but  that  said  damage  was  caused  alone  by  the  rail- 
road trains,  the  canning  factory,  from  dust  froni  the  streets,  or 
from  the  vats  or  the,  smell  from  the  sewer  system,  or  that  said 
damage  caused  by  these  other  things  mentioned  above  was  increas- 
ed and  added  to  by  said  gin,  but  that  said  increase,  if  any,  was  so 
slight  as  to  be  trivial,  and  that  it  did  not  affect  the  market  value 
of  said  property,  and  did  not  create  a  nuisance,  then  in  either  event 
you  will  find  for  the  defendants.* 

§  ^104.     Factory  for  production  of  sulphuric  acid  fertilizer 

The  jury  are  instructed  that,  if  the  jury  find  that  the  plaintiff 
is  possessed  of  the  premises  and  dwelling  houses  referred  to  in  the 
evidence,  and  that  he  leased  the  ground  in  the  spring  of  the  year 

,  and  erected  the  dwellings  immediately  thereafter;    and  if 

the  jury  find  that  in  ,  the  defendants  leased  certain  ground 

in  the  same  block  with  the  plaintiff,  and  erected  buildings,  and 
commenced  the  manufacture  of  sulphuric  acid  fertilizers,  and  that 
by  subsequent  assignments  they  became  possessed  of  certain  oth- 
er premises  adjoining,  which  were  leased  by ' — ^  in  the  fall  of 

the  year  — ,  and  on  which  said ,  in  the  following  winter, 

erected  buildings  and  commenced  the  manufacture  of  sulphuric 
acid  and  fertilizers,  and  that  the  said carried  on  their  busi- 
ness during  the  daytime  and  without  serious  inconvenience  to  the 
plaintiff ;   and  if  they  find  that  defendant  has  combined  its  works, 

begun  in ,  or  thereabouts,  with  those  of  said ,  and  has 

largely  increased  their  production  by  the  use  of  larger  quantities 
of  material,  and  run  the  same,  or  a  portion  thereof,  day  and  night; 
and  that  whilst  so  engaged  the  defendant  caused  large  quantities 
of  foul  and  offensive  smoke  and  gas  and  dust  of  a  suffocating  char- 
acter, and  charged  with  acids,  to  be  emitted  from  its  premises, 
which  settled  upon  the  plaintiff's  premises  and  entered  his  houses, 
and  that  the  acids  contained  therein  corrode  and'  injure  his  build- 
ings, and  are  destructive  to  the  furniture  and  clothing  therein, 
whenever  exposed  to  the  same,  and  if  they  find  that  said  gas  and 
smoke  are  emitted  in  such  quantities  as  to  cause  great  bodily  dis- 
comfort to  the  plaintiff,  and  his  guests  and  tenants,  and  that  they 
produce  violent  coughing  and  nausea  and  headache,  and  prevent 
at  times  the  taking  of  necessary  food,  and  compel  the  occupants 
of  said  dwellings  to  keep  their  doors  and  windows  closed  at  times, 
or  seek  relief  by  leaving  the  premises,  and  that  thereby,  the  value 
of  plaintiff's  property  is  depreciated,  and  he  has  suffered-  injury 

8  Hunt  T.  Johnson  (Tex.  Civ.  App.)  141  S.  W.  1060. 
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by  loss  of  tenants,  or  of  custom,  at  the  public  house  kept  by,  him, 
if  the  jury  find  such,  then  the  plaintiff  is  entitled  to  recover  in 
this  action.' 

§  410^.     Corn  sheller  plant  as  nuisance 

■  You  are  instructed  that  the  erection  and  operation  of  a  corn 
sheller  and  other  things  connected  therewith  does  not  in  ^.nd  of 
itself  constitute  a  nuisance  so  long  as  the  same  does  not  material- 
ly interfere  with  the  comfortable  enjoyment  of  plaintiff's  home  as 
a  private  residence,  or  does  not  by  reason  of  dust,  and  dirt,  etc., 
materially  affect  the  health  of  the  occupants  of  said  house.  There- 
fore if  you  should  find  and  believe  from  the  evidence  that  defend- 
ant's corn-sheller  plant  and  appliances  connected  therewith  can 
be  so  run  and  operated  that  the  same  will  not  materially  interfere 
with  the  enjoyment  of  the  comforts  of  said  home,  and  so  as  to  not 
materially  affect  the  health  of  the  occupants  of  said  home,  then 
you  are  instructed  that  under  the  law  you  could  not  abate  said 
corn-sheller  plant;  but,  on  the  other  hand,  if  you  should  find  and 
believe  from  the  evidence  that  defendant's  corn-sheller  plant  from 
the  manner  of  its  construction  and  operation  does  materially  af- 
fect the  enjoyment  of  the  comforts  of  plaintiff's  home,  if  it  does, 
or  does  materially  affect  and  threaten  the  health  of  the  occupants 
thereof,  if  it  does,  and  you  further  find  and  believe  from  the  evi- 
dence that  it  is  not  possible  or  practicable  to  operate  said  plant 
without  materially  affecting  the  health  or  comfort  of  the  occupants 
of  plaintiff's  home,  then  you  are  instructed,  if  you  so  find  and  be- 
lieve, you  will  return  a  verdict  abating  said  plant.^" 

§  4106.     Livery  stable 

You  are  instructed  that  the  maintenance  and  operation  of  a  liv- 
ery stable  in  the  city  is  not  unlawful.  A  stable  is  not  a  nuisance 
per  se,  or  of  itself ;  and,  if  it  is  not  in  fact  a  nuisance,  any  person 
has  a  perfect  right  to  maintain  one  in  the  city.  Eyery  man  is  en- 
titled to  use  his  land  in  the  ordinary  and  natural  way,  and  if  this 
use  a,nd  enjoyment,  without  negligence  or  malice,  and  in  the  ab- 
sence of  conditions  creating  a  nuisance,  causes  unavoidable  injury 
to  his  neighbor,  there  is  no  legal  wrong.  If  the  stable  of  defend- 
ant is  not  in  fact  a  nuisance,  and  defendant  has  not  been  guilty  of 
malice  or  negligence,  then  you  cannot  find  for  the  plaintiff." 

0  Susquehanna    Fertilizer    Co.    of  lo  stark  v.  Coe  (Tex.  Civ  Add  t  134 

Baltimore  v.  Malone,  73  Md.  268,  20  S.  W.  373.                               ' 

A.  900,  9  li.  B.  A.  737,  25  Am.  St.  n  Parges  v.  Jacobs,  147  P  396   75 

Bep.  595.  Or.  488. 
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§  4107.     Obstruction  of  public  highway 

The  jury  are  instructed  that,  if  the  defendants  were  guilty  of 
obstructing  the  public  highway  as  claimed,  and  the  jury  further 
find  that  the  effect  thereof  was  to  prevent  the  free  ingress  and 
egress  to  and  from  plaintiff's  place  of  business,  and  that  this 
caused  to  plaintiff  a  loss  of  trade  and  custom  in  his  businejss  as  a 
merchant,  then  the  defendant  would  be  liable  therefor.^* 

§  4108.     Telephone  pole  in  street  as  nuisance  to  abutter 

You  are  instructed  that  under  the  law  the  reasonable  use  of  the 
streets  of  the  city  was  ijot  an  additional  servitude  for  which  abut- 
ting owners  were  entitled  to  compensation ;  but  the  mere  fact  that 
the  property  owner  has  no  right  to  recover  dlimages  for  the  erec- 
tion of  a  pole  in  a  street  or  highway  of  the  city  does, not  prevent 
the  recovery  of  damages  where  the  pole  was  so  placed  and  main- 
tained as  to  interfere  with  the  comfortable  and  reasonable  enjoy- 
ment of  the  premises.-'* 

§  4109.     Liability  for  permitting  nuisance  on  one's  premises 

You  are  instructed  that,  if  the  railroad  company  suffers  a  nui- 
sance to  be  created  or  to  be  continued  on  its  premises,  in  the  pursuit 
of  business  for  its  benefit,  when  such  railroad  company  has  the 
power  to  prevent  or  abate  it,  it  would  be  liable  for  any  injury  re- 
sulting therefrom." 

§  4110.     Liability  of  lessor  for  acts  of  lessee 

The  court  charges  the  jury  that  if  you  find  from  the  evidence 
in  this  case  that  defendants  in  any  way  participated  in  the  mainte- 
nance of  the  purification  plant  in  question  during  the  year  next 
preceding  the  filing  of  this  suit,  even  though  it  be  through  defend- 
ant's lessees, and ,  and  further  find  that  foul  and  of- 
fensive odors  and  smells  emanated  from  the  same  during  the  year 
next  preceding  the  filing  of  this  suit  that  rendered  the  occupancy 
of  plaintiff's  property  unpleasant  and  uncomfortable  as  a  home  for 
himself  and  his  family,  though  it  may  have  been  so  only  at  inter- 
vals, then  your  verdict  should  be  for  the  plaintiff.^^ 

§  4111.     Prescriptive  right  to  maintain  nuisance 

The  court  instructs  the  jury  that,  although  they  may  believe 
from  the  evidence  that  ashes,  smoke,  gases,  soot,  cinders,  oil,  and 
dust  did  proceed  from  defendant's  works,  and  did  damage  plain- 
tiff's stock  of  marble,  from to  the  date  this  suit  was  insti- 
tuted, yet,  if  the  jury  further  find  from  the  evidence  that  defend- 

12  Park  V.  Chicago  &  S.  W.  K.  Co.,  i*  Jones  v.  Seaboard  Air  Line  Ry. 

43  Iowa,  636,  Co.,  45  S.  B.  188,  67  S.  C.  181. 

IS  Merchants'   Mut:   Telephone  Co.  is  Jones  v.  Adler,  62  So.  777,  183 

V.  Hirschman,  87  N.  E.  238,  43  Ind.  Ala.  435. 
App.  283. 
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ant  had,  for  at  least continuous  years  prior  to  any  complaint 

from  plaintiff,  maintained  its  said  works  at  the  same  location,  and 
that  said  works  had,  during  all  that  time,  discharged  ashes,  smoke, 
gases,  soot,  cinders,  oil,  and  dust  in  the  same  manner  that  they 

were  discharged  from to  the  date  this  suit  was  instituted, 

and  if  the  jury  further  find  that  the  discharge  by  said  plant  of  said 
ashes,  smoke,  soot,  gases,  cinders,  oil,  and  dust  in  said  manner  was 
adverse,  notorious  and  undisputed,  as  defined  in  instruction  No. 
,  then  their  verdict  must  be  for  the  defendant.^® 

§  4112.     Damages 
§4112(1).    Iowa 

The  jury  are  instfucted  that,  if  said  nuisance  caused  a  deprecia- 
tion in  the  rental  value  of  plaintiff's  property,  and  that  such  depre- 
ciation was  in  consequence  of  such  nuisance,  then  plaintiff  would  be 
entitled  to  recover  the  loss  by  reason  of  such  depreciation  of  rental 
value  in  such  reasonable  sum  as  may  be  shown  by  the  evidence  for 

the  period  of  time  between and ,  that  you  may  find 

from  the  evidence  that  defendant  maintained  such  nuisance  upon 
plaintiff's  premises.  And  in  like  manner  if  you  find  from  a  pre- 
ponderance of  the  evidence  that  the  plaintiff  and  his  family  in  their 
home  and  house  suffered  inconvenience  and  discomfort,  as  shown 

to  have  been  suffered  during  the  time  between  and , 

bearing  in  mind  that  the  intent  of  the  law  is  to  compensate  plain- 
tiff for  the  injury  he  has  suffered  to  his  use  and  occupancy  and 
enjoyment  of  his  property,  if  any  is  shown,  and  no  more,  but  in  no 
event  in  a  sum  greater  than  is  claimed  in  his  petition.^' 

The  jury  are  instructed  that  the  measure  of  plaintiff's  recovery 
will  be  the  difference,  if  any  is  shown,  between  the  fair  and  rea- 
sonable value  of  the  use  of  his  premises  as  they  would  have  been 
without  the  alleged  nuisance  and  the  fair  and  reasonable  value  of 
the  use  of  said  premises  with  the  existence  of  said  nuisance,  and 
in  arriving  at  the  amount  you  should  take  into  account  and  con- 
sider the  rental  value  of  the  plaintiff's  premises  without  the  al- 
leged nuisance,  as  shown  by  the  evidence,  and  the  rental  value  of 
said  premises  with  the  alleged  nuisance,  as  shown  by  the  evidence, 
the  discomfort  and  annoyance  and  deprivation  of  the  comfortable 
enjoyment  of  the  premises  suffered  by  plaintiff  and  his  family,  if 
any  is  phown,  and  as  shown  by  the  evidence,  by  reason  of  the  nui- 
sance and  offensive  smells  from  the  creek,  occasioned  by  defend- 
ant's polluting  its  waters,  if  shown,  and  as  shown,  by  the  evidence, 
and  allow  him  such  sum  as  damages  as  you  may  find  from  all  the 

i«  Bradbury  Marble  Co.  v.  Laclede         n  Boyd  v.  City  of  Oskaloosa    101 
Gaslight  Co.,  106  S.  W.  594,  128  Mo.      N.  W.  491,  179  Iowa,  387 
App.  96. 
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evidence  will  fully  and  fairly  compensate  him  for  any  and  all  in- 
jury to  his  ustf,  occupancy,  and  comfortable  enjoyment  of  his  prem- 
ises which  is  shown  by  the  evidence  to  have  resulted  from  defend- 
ant's having  polluted  the  waters  of  the  creek,  if  you  find  from  the 
evidence  under  the  court's  instructions  that  defendant  did  so  pol- 
lute the  waters  of  said  creek.^* 

You  are  instructed  that,  if  you  find  for  plaintiff,  then  you  will 
proceed  to  assess  and  determine  from  the  evidence  the  amount  of 
damages  he  is  entitled  to  recover  in  this  action;  the  measure  of 
which  will  be  the  loss  or  diminution  of  the  fair  rental  value  of 
the  property  in  question  from  the  time  you  find  said  nuisance  was 
established,  if  you  find  that  the  alleged  nuisance  in  fact  existed, 
up  to  the  commencement  of  this  suit,  and  find  for  the  plaintiff  in 
such  sum.^* 
§  4112(2).    Maryland 

The  jury  are  instructed  that,  if  they  find  for  the  plaintiff,  then, 
in  awarding  damages,  they  may  consider  the  interference  caused 
by  defendant  with  the  uses  to  which  the  property  has  been  put 
by  the  plaintiff,  including  any  loss  of  rental  and  destruction  of  busi- 
ness up  to  the  time  of  bringing  this  suit,  and  also  any  discomfort 
to  the  plaintiff  occasioned  thereby,  up  to  the  time  of  bringing  the 

suit,  but  not  for  any  injury,  if  they  find  such,  occasioned  by. 

and ,  the  predecessors  of  defendant.^* 

B.    Criminai,  Liability 
§  4113.     Rendering  tank 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant,  as  charged  in  the 
indictment,  did  suffer  the  carcasses  of  dead  hogs,  offal,  or  other 
noisome  substances,  to  be  collected  and  remain  near  the  dwelling 
houses  of  the  persons  named  in  the  indictment,  to  their  physical 
prejudice  or  the  physical  discomfort  of  other  persons  in  that  vi- 
cinity abiding,  as  charged  in  the  indictment,  then  they  are  instruct- 
ed that  it  is  no  defense  in  this  case  that  the  defendant  rendered  the 
hogs  brought  to  his  tank  as  soon  after  they  were  brought  there 
as  was  possible  with  his  capacity  for  that  work ;  nor  is  it  any  de- 
fense that  said  business,  as  carried  on,  waS  a  benefit  to  a  certain 
class  of  the  community ;  nor  is  it  a  defense  that  parties  took  dead 
hogs  to  said  tank,  to  be  rendered,  whether  witnesses  in  this  case 
or  not.^^ 

18  Boyd  V.  C?ity  of  Oskaloosa,  161  s"  Susquehanna  Fertilizer  Co.  of 
N.  W.  491,  179  Iowa,  387.  Baltimore  v.  Malone,  73  Md.  268,  20 

19  Shlrely  v.  Cedar  Rapids,  I.  F  &  A.  900,  9  L.  R.  A.  737,  25  Am.  St 
N.  W.  Ry.  do.,  37  N.  W.  133,  74  Iowa,  Rep.  595. 

169,  7  Am.  St.  Rep.  471.  21  Seacord  7.  People,  13  N.  E.  194, 

121  111.  623. 
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§  4114.     Dam  and  millpond 

The  jury  are  instructed  that  the  erection  of  the  dam  is  not  in 
itself  wrongful,  nor  is  the  millpond  in  itself  a  nuisance ;  if,  however,, 
by  reason  of  natural  causes,  such  as  decaying  vegetation,  which 
has  grown  or  been  brought  into  the  pond  by  the  stream  or  its  nat- 
ural tributaries,  or  changes  in  the  topography  of  the  land  adjacent 
to  the  creek  from  the  operation  of  natural  laws,  the  pond  produces, 
or  contributes  to  the  production  of,  malaria,  or  noxious,  unhealthy 
odors,  to  an  extent  which  injures  the  health  or  comfort  of  the  com- 
munity in  general,  it  would  thereby  become  a  nuisance^  and  the 
defendants  indictable  for  maintaining  it.*** 

§  4115.     Obstruction  of  street 

You  are  instructed  that,  on  the  other  hand,  the  contention  of  the 
government  is,  in  the  first  place,  that  the  steps  are  not  a  part  of 
the  building,  and,  no  matter  for  what  period  they  existed,  they 

could  not  change  the  bounds  of street;   and,  in  the  second 

place,  that,  even  if  it  were  true  in  law  that  the  steps  were  a  part  of 

the  building,  and  true  in  fact  that  they  existed  for  a  period  of 

years,  so  that  the  bounds  of  the  street,  as  to  the  territory  covered 
by  the  steps,  would  be  thereby  changed,  that  as  a  portion  of  this 
piazza  was  still  within  the  limits  of  the  street  as  claimed  by  the 
state,  atid  as  admitted  in  substance  by  the  defense,  this  position 
on  the  part  of  the  respondent  would  constitute  no  defense  to  this 
indictment.  Now,  gentlemen,  I  instruct  you,  as  a  matter  of  law, 
that  if  you  are  satisfied — and  I  under  stand  it  is  admitted  or  that 
there  is  no  substantial  contention  about  it — that  the  bounds  of 
street  can  be  made  certain  by  records,  as  has  been  testi- 
fied to  by ,  and  that  a  portion  of  the  piazza  was  erected  by 

the  defendant  within  the  limits  of street,  then  all  the  evi- 
dence introduced  by  the  defense  in  this  case,  admitting  it  to  be  true^ 
would  constitute  no  defense  to  this  indictment 

§  4116.     Necessity  of  proving  criminal  intent 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that  the  defendant,  within 

months  prior  to  the  finding  of  the  indictment  in  the  case 

at  the  county  of -,  did  suffer  or  cause  the  carcasses  of  dead 

animals  and  offal  and  other  noisome  substances  to  be  collected 
near  the  dwelling  houses  of  the  persons  named  in  the  indictment, 
to  their  prejudice,  and  in  such  manner  as  to  interfere  physically 
with  their  ordinary  comfort,  then  the^jury  are  instructed  that  it  is 
not  necessary  fpr  the  people  to  prove  a  criminal  intent  on  the  part 
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of  the  defendant.  If  the  act  is  proven  beyond  a  reasonable  doubt, 
as  charged,  the  jury  will  be  warranted  in  finding  the  defendant 
guilty.** 

§  4117.     Proximate  cause 

The  jury  are  instructed  that  the  defendants  are  liable  only  for 
such  results  as  flow  directly,  naturally,  and  proximately  from  the 
pond  and  dam.  Therefore,  if  you  find  that  the  pond  and  dam  are 
the  cause  of  the  nuisance,  you  should  convict  the  defendants;  but 
if  other  causes  or  agencies,  to  which  the  defendants  have  not  con- 
tributed, and  which  did  not  arise  from  their  agency,  so  affected  the 
pond  and  dam  as  to  produce  the  cause  of  the  sickness,  then  such 
sickness  would  be  attributed  by  law  to  such  agencies,  and  not  to 
the  pond  or  dam,  and  you  should  acquit  the  defendants.*® 

The  jury  are  instructed  that,  if  other  persons,  not  under  the  con- 
trol of  the  defendants,  plow  or  bring  into  the  pond,  or  the  lands 
adjacent  thereto,  substances  which  decay  and  produce  malairia,  or 
if  such  persons  cut  ditches  into  the  stream  above  the  pond,  there- 
by bringing  sand  and  mud  into  the  creek,  or  if,  having .  cut  such 
ditches,  they  fail  to  keep  them  open,  permitting  them  to  become 
choked  and  filled  up,  thereby  causing  malaria,  such  result  will  be 
attributed  to  such  persons  and  agencies,  and  not  to  the  pond,  and 
defendants  should  be  acquitted.*^ 

The  jury  are  instructed  that  the  defendants  insist,  further,  that 
the  dam  is  not  the  cause  of  the  accumulation  of  the  sand  and  mud  in 
the  creek  and  the  water  in  the  low  grounds,  because  the  creek  has 
not  sufficient  fall  to  convey  away  of  its  own  force  the  sands  which 
from  natural  causes  and  the  cultivation  of  the  land  come  into  it. 
In  respect  to  this  phase  of  the  case,  if  you  find  from  the  testimony 
that  the  stagnant  water,  sand,  and  mud,  which  produce  the  malaria, 
is  caused  by  the  natural  formation  of  the  bed  of  the  creek,  and  not 
by  the  dam,  nor  contributed  to  by  the  dam,  the  malaria  and 
sickness  consequent  thereupon  would  be  attributed  to  such  natural 
formation  and  not  to  the  dam.  But  if  the  dam  either  directly  causes 
or  increases  the  inundation  of  the  sand,  mud,  and  stagnant  water 
which  produces  the  malaria,  or  the  water  would,  if  unobstructed, 
carry  off  the  sand,  and  the  dam  so  obstructs  as  to  prevent  its  do- 
ing so,  the  defendants  would  be  guilty.  The  law  will  not  under- 
take to  apportion  the  liability  for  a  public  wrong.  The  question 
for  the  jury  to  decide,  applying  principles  of  law,  is.  Does  the  dam 
and  pond  produce  the  nuisance?  If  so,  defendants  are  guilty; 
otherwise,  they  should  be  acquitted.*' 

24  Seacord  v.  People,  13  N.  E.  191,  ^e  state  v.  Holman,  10  S.  E.  758, 
121  111.  623.  104  N.  C.  861. 

25  State  T.  Holman,  10  S.  E.  758,  27  state  v.  Holman,  10  S.  E.  758, 
104  N.  O.  861.  104  N.  O.  861. 
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CHAPTER  CCXVIII 

OBSTRUCTING  JUSTICE 

§  4118.  Elements  of  offense. 
4118(1).  Arkansas. 
4118(2).  Delaware. 

§  4118.     Elements  of  offense 
§  4118(1).    Arkansas 

You  are  instructed  that,  before  you  can  find  the  defendant  guilty 
of  resisting  an  officer,  the  city  of must  prove,  beyond  a  rea- 
sonable doubt,  that was  an  officer,  and  that  the  defendant 

knew  it  at  the  time  and  willfully  and  knowingly  refused  to  sub- 
mit to  the  officer;  and,  if  they  failed  to  prove  these  facts,  you 
should  find  the  defendant  not  guilty.*^ 

§  4118(2).    Delaware 

You  are  instructed  that  the  gist  of  the  offense  charged  against 
the  defendant  is  the  willful  ana  corrupt  attempt  to  interfere  with 
and  obstruct  the  administration  of  justice.  An  attempt,  whether  ■ 
successful  or  not,  to  dissuade  or  prevent  a  witness  from  attending 
or  testifying  upon  the  trial  of  a  cause,  evidenced  by  distinct  and 
unequivocal  acts,,  is  indictable.* 

1  Robinson  v.  City  of  Malvern,  176  2  State  v.  Curdy,  75  A.  868, 1  Boyce, 

S.  W.  675,  118  Ark.  423.  208. 
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CHAPTER  CCXIX 

OFFICERS 

§  4119.    Compensation — Ex  officio  services  for  which  no  fee  specified. 
4120.     Proceedings  for  removal — Form  of  verdict. 

§  4119.  Compensation— Ex  officio  services  for  which  no  fee  speci- 
fied 

The  court  charges  the  jury  that  every  service  the  plaintiiif  is  re- 
quired by  law  to  perform,  and  for  which  no  fee  or  charge  is  speci- 
fied, or  that  cannot  be  legally  charged  to  either  the  plaintiff  or  de- 
fendant in  any  cause  before  the  court,-  is  an  ex  officio  service,  for 
which  the  plaintiff  is  entitled  to  a  fair  and  reasonable  compensa- 
tion, to  be  paid  by  the  county.^ 

The  court  charges  the  jury  that  the  plaintiff  is  entitled  under  the 
law  to  a  fair  and  reasonable  compensation  for  all  ex  officio  service 
performed  by  him,  which  is  required  by  law  to  be  performed,  not 
only  such  an  amount  as  the  commissioners'  court  may  determine 
the  plaintiff  to  be  entitled  to  receive,  but  the  plaintiff  is  entitled 
to  receive  such  an  amount  as  the  jury  may  determine  from  the 
evidence  in  this  case,  not  to  exceed  the  amount  claimed  in  plain- 
tiff's complaint.^  ,^ 

You  are  instructed  that  whatever  the  proof  shows  the  plaintiff's 
services,  for  which  he  is  entitled  to  charge  in  this  case,  are  reason- 
ably worth,  it  is  the  duty  of  the  jury  to  allow,  regardless  of  the 
amount  that  the  commissioners  may  have  allowed  the  plaintiff  for 
said  services.* 

§  4120.     Proceedings  for  removal — Form  of  verdict 

You  are  instructed  that,  if  you  find  against  the  defendants,  or  ei- 
ther of  them,  your  verdict  will  be :     "We,  the  jury,  find  that  the 

following  cause  is  true,  and  is  sustained  by  the  evidence, 

and  is  true  as  to  the  defendants ;"  filling  in  the  blanks  with 

the  cause  or  causes  which  you  find  from  the  evidence,  if  either,  is 
true  in  point  of  fact,  and  the  name  of  either  of  the  defendants  as 
to  whom  you  find,  if  you  do  so  find,  such  cause  or  causes  have  been 
sustained  by  the  evidence  before  you.* 

1  Caltioun  County'  v.  Watson,  44  So.  s  Calhoun  County  v.  Watson,  44  So. 
702,  152  Ala.  554.  702,  152  Ala.  554. 

2  Calhoun  County  v.  Watson,  44  So.  *  Eberstadt  v.  State,  49  S.  W.  654, 
702,  152  Ala.  554.  20  Tex.  Civ.  App,  164. 
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CHAPTER  CCXX 

PARENT  AND  CHILD 

§  4121.    Right  to  custody  of  child. 

4122.  Liability  of  parent  to  third  person  for  goods  furnished  to,  or  in  sup- 

port of,  child. 
4122(1).  Illinois. 
4122(2).  Michigan. 
4122(3).  North  Carolina. 

4123.  Implication  of  promise  by  father  to  pay  mother  for  caring  for  child. 

4124.  Recovery  by  child  from  third  person  for  supporting  parent. 

4125.  Liability  of  third  person  on  agreement  to  pay  daughter  for  taking 

care  of  mother. 

4126.  Liability  of  parent  for  tort  of  minor  child. 

4126(1).  Delaware. 
4126(2).  Iowa. 
4127.    Ratification  by  parent  of  tort  of  child. 

4128.  Right  of  parent  to  earnings  of  minor  child. 

4129.  Right  of  parent  to  recover  for  injuries  to  rninor  child. 

4130.  Same — Emancipation. 

4131.  Right  of  parent  to  recover  from  master  for  injuries  to  minor  child 

employed  in  hazardous  business. 

4132.  Same — Consent  of  parent  to  employment. 
4183.     Same— Imputed  negligence. 

Eight  to  punish  child  in  exercise  of  discipline,  see  ante,  §  872. 

§  4121.     Right  to  custody  of  child 

The  jury  are  instructed  that  the  burden  is  on  the  defendants, 
the  grandparents  of  the  child  whose  custody  is  sought  in  this  case, 
to  prove  that  the  plaintiiif,  her  father,  is  disqualified  or  incompe- 
tent to  have  the  care,  custody,  and  control  of  his  child.^ 

§  4122.     Liability  of  parent  to  third  person  for  goods  furnished 

to,  or  in  support  of,  child 
§  4122(1).    Illinois 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that, 
before  the  purchase  of  the  goods  mentioned  in  the  evidence  by  the 
boy,  the  boy  had  purchased  goods  of  plaintiff  for  several  years 
and  had  them  charged  to  defendant,  his  father,  and  that  the  latter 
paid  for  them  without  objection,  then  you  may  infer  that  the  boy 
had  authority  to  purchase  said  goods,  unless  you  find  from  the 
evidence  that  notice  of  a  change  of  relations  of  defendant  to  his 
boy  was  given  to  plaintiff.* 
%  4122(2).     Michigan 

You  are  instructed  that  it  is  claimed  on  the  part  of  the  plaintiff 
that  the  defendant's  son,  M.,  with  the  knowledge  and  consent  of  the 
defendant,  and  at  his  request,  came  to  the  plaintiff's  boarding 
house  and  requested  board,  and  said  that  his  father  would  pay  for 

oofl  «'^^**'?1y•,^"'^^y  ^^®''- ^'^^' -^PP-^  2  Murphy    V.    Ottenhelmer,    84    111. 

226  S.  VV.  1117.     .  39,  25  Am.  Rep.  424, 
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it,  as  he  was  learning  the  drug  business  and  did  not  earn  much 
money.  It  is  claimed  by  the  plaintiff  that  she  relied  upon  these 
representations  and  boarded  the  defendant's  son,  and  that  at  one 
time  when  he  was  sick  that  she  nursed  him  and  took  care  of  him 
about  two  weeks ;  that  he  remained  with  her  something  like  a  year, 
when  he  began  to  run  behind  in  his  board  bill,  and  shortly  after- 
wards left  the  city.  The  plaintiff  further  claims  that  the  defend- 
ant, the  boy's  father,  afterwards  came  to  the  city  of  ,  and 

that  she  saw  him  and  had  a  talk  with  him  about  the  balance  due 
her  for  the  board  of  his  son.  Plaintiff  further  claims  that  in  this 
conversation  defendant  admitted  that  he  had  told  his  son  to  come 

to and  select  a  boarding  place,  and  that  he  would  pay  his- 

board  until  he  was years  old.  On  the  part  of  the  defend- 
ant it  is  claimed  that  he  never  agreed  to  pay  for  his  board,  or  any 
part  of  it ;  that  he  never  authorized  his  son  to  procure  board  f rom> 
the  plaintiff;   and  that  he  did  hot  agree  to  pay  any  of  the  boy's- 

board  after  he  became years  of  age.     Now,  as  a  matter  o£ 

law,  I  charge  you  that  a  father  is  not  ordinarily  liable  for  the 
board  furnished  to  his  son,  unless  he  agrees  to  pay  the  same;  and: 
I  charge  you  that  unless  you  find  that  the  father  told  the;  son  to 
pick  out  a  good  boarding  house,  and  that  he  would  pay  his  board, 
the  father  is  not  liable.  That  is,  the  defendant  in  this  case  is  not 
liable.  But  should  you  find  from  the  evidence  in  the  case  that  the 
defendant  did  agree  to  pay  his  son's  board,  then  he  is  liable,  and  the 
plaintiff  should  recover.  The  burden  of  proof  to  prove  this  agree- 
ment rests  upon  the  plaintiff.  She  must  satisfy  your  minds  by  a. 
fair  preponderance  of  evidence  that,  at  the  time  this  son  came  to- 
her  boarding  house,  he  was  authorized  by  the  father  to  procure 
board  upon  the  father's  credit,  and  that  she  boarded  the  son,  rely- 
ing upon  the  father  as  the  paymaster,  and  upon  him  alone.® 

§  4122(3).    North  Carolina 

The  court  instructs  the  jury  that  the  obligation  rests  upon  a 
parent  to  maintain  and  support  his  children,  and  it  does  not  make 
any  difference  Ayhether  you  find  that  this  defendant  abandoned  his- 
wife  and  children,  or  did  not  abandon  them.  If  he  went  off  ini 
good  faith  because  he  could  not  stay  at  home,  and  left  the  home 
of  his  mother-in-law,  it  did  not  relieve  him  of  his  responsibility  o£ 
maintaining  and  providing  for  his  children,  and  it  was  his  duty  to 
provide  for  them  as  best  he  could  out  of  the  maintenance  and  sup- 
port he  got.  The  law  does  not  require  that  he  should  maintain 
and  support  his  children  in  a  style  of  life  that  he  is  not  able  to 
support  them  in,  but  that 'he  should  give  them  reasonable  support 

sMcCrady  t.  Pratt,  101  N.  W.  227,  138  Mich.  203. 
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and  maintenance  for  the  station  of  life  in  which  they  lived,  provid- 
ed he  is  able  to  do  so.* 

The  court  instructs  the  jury  that  if  you  find,  from  the  greater 
weight  of  this  evidence,  that  the  defendant  failed,  during  the  years 
from to ,  to  maintain  and  support  his  children,  wheth- 
er he  abandoned  them  or  did  not  abandon  them,  and  that  the  plain- 
tiff maintained  and  supported  the  children  during  the years, 

then  the  plaintiff  would  be  entitled  to  recover  of  the  defendant  what 
you  shall  find  is  a  reasonable  amount  for  clothing  and  food,  and 
such  reasonable  incidental  expenses,  such  as  medical  bills,  school- 
books,  and  things  of  that  kind,  that  were  reasonably  necessary  for 
the  maintenance  and  comfort  of  those  children  in  the  station  of 
life  in  which  they  were  being  reared.^ 

§  4123.     Implication  of  promise  by  father  to  pay  mother  for  caring 
for  child 

I  further  charge  you  that  no  promise  on  the  part  of  the  father  to 
pay  a  mother  for  anything  she  may  do  in  the  discharge  of  her  moral 
duties  to  their  offspring  can  be  implied.  The  mother  is  as  much 
morally  bound  to  care  for,  support,  nourish,  and  educate  the  child 
as  the  father,  and  the  law  will  not  allow  her  to  recover  for  so  do- 
ing simply  because  the  father  omits  his  duty.  If  the  claimed  mar- 
riage between  those  parties  is  a  valid  one,  and  the  defendant  de- 
serted the  plaintiff  before  the  birth  of  the  child,  yet  the  plaintiff 
cannot  recover  for  the  support,  care,  or  education  of  the  child  by 
her  without  showing  an  express  promise  so  to  do,  made  within 

years  next  before  the  commencement  of  this  suit;   that  is, 

therefore,  ;    and  consequently,  gentlemen,  your  verdict  in 

this  case  will  be  for  the  defendant.® 

§  4124.     Recovery    by    child    from    third    person    for    supporting 
parent 

I  charge  you  that  the  plaintiff  in  this  case  was  legally  bound  to 
maintain  and  care  for  her  said  mother  at  her  own  expense  and 
charge,  under  the  statute  of  this  state,  if  she  was  able  to  do  so. 
I  charge  you,  further,  that  the  defendant  is  not  legally  liable  to 
pay  for  the  expense  and  maintenance  of  his  sister,  in  the  absence 
of  any  agreement  to  that  effect.' 

§  4125.     Liability  of  third  person  on  agreement  to  pay  daughter 
for  taking  care  of  mother 

You  are  instructed  that,  if  you  find  that  the  defendant  was  de- 
sirous of  aiding  in  the  support  of  his  sister,  and  agreed-  with  the 

i  Howell  V.  Solomon,  83  S.  E.  600,  o  Lapworth  v.  Leach,  44  N   W   338 

167N.  0.588.  79  Mich.  16.                                  vv.  mo, 

5  Howell  V.  Solomon,  83  S.  E.  609,,  7  Howe  y.  Hvde    50  N    W    102    s«i 

16TN.  0.588.  Mich.  91.                                 «».  a.«^,  oo 
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plaintiff  alone  as  an  individual  to  pay  her  the  charges  and  expenses 
of  the  support  and  care  at  her  death  over  and  above  the  pension 
the  old  lady  received,  and  was  receiving,  then  the  plaintiff  would 
be  entitled  to  recover  what  such  support  and  care  was  reasonably 
\voirth,  considering  the  situation  in  life  occupied  by  the  old  lady 
and  the  plaintiff  in  her  lifetime.* 

§  4126.     Liability  of  parent  for  tort  of  minor  child 
Ml  26(1).    Delaware 

You  are  instructed  that,  if  you  find  that  the  dog  was  killed  by  the 
son  of  the  defendant,  either  under  the  general  or  special  direction  of 
his  father,  then  the  act  of  killing  was,  in  contemplation  of  law,  the 
act  of  the  defendant.® 

§  4126(2).     Iowa 

You  are  instructed  that,  as  the  defendant  was  not  in  the  car,  he 
would  not  be  liable  for  any  damages  caused  by  any  negligence  in 
its  use,  unless  it  was  then  being  run  by  some  agent  or  servant  of 
his ;  that  is,  some  one  who  with  his  authority  represented  him,  and 
was  at  the  time  being  used  in  his  service  or  business.  Plaintiff  says 
that  it  was  so  being  run;  that  it  was  operated  by  defendant's  son 
and  was  occupied  by  several  members  of  defendant's  family.  As 
to  that  it  is  the  law,  and  I  so  instruct  you,  that  if  a  man  owns  a 
car  which  he  keeps,  among  other  things,  for  use  as  a  pleasure  ve- 
hicle by  his  family  and  permits  his  son  to  drive  it,  if  his  son  takes 
the  mother  out'  for  a  drive  in  the  car  the  son  would  be  the  agent 
of  the  father,  and  the  car  under  such  circumstances  would  be  used 
in  the  father's  service j  the  furnishing  of  comforts  and  enjoynients 
within  his  means  to  his  wife  and  family  being  part  of  a  father's 
business  or  service.  Hence,  in  this  case,  if  you  find  that  defend- 
ant kept  this  car  for  use  as  a  family  car  and  permitted  his  son  to 
take  his  wife  out  in  it,  you  would  be  warranted  in  finding  that  on 
this  occasion  the  son  was  his  agent  and  was  using  it  in  his  fa- 
ther's service.  As  above  stated,  the  burden  is  upon  the  plaintiff 
to  prove  this  by  a  preponderance  of  the  evidence.  If  he  has  not 
done  so  you  should  proceed  no  further,  but  should  find  a  verdict 
for  defendant.  If  he  has  done  so,  you  should  proceed  to  the  second 
point.^" 

§  4127.     Ratification  by  parent  of  tort  of  child 

The  court  further  instructs  the  jury  that  any  proposition  made 
by  the  defendant  to  the  plaintiff,  for  the  purpose  of  compromising 
this   suit,  unless  his  proposition  was   accepted  by   the  plaintiff, 

8  Howe  V.  Hyde,  50  N.  W.  102,  88  »  Harrington  v.  Hall,  63  A.  875,  6 

Mich.  91.  Pennewill,  72. 

10  Lemke  v.  Ady,  159  N.  W.  1011. 
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would  not  be  a  ratification  of  the  act  of  the  son  in  dogging  the  hqg, 
and  the  jury  should  not  take  any  such  propositions  iiito  considera- 
tion." 

§  4128.     Right  of  parent  to  earnings  of  minor  child 

The  court  instructs  the  jury  that,  while  the  father  is  entitled  to 
the  earnings  of  his  minor  children  unless  he  consents  to  their  us- 
in^  them,  he  may  relinquish  the  right  to  such  earnings,  and  that  he 
has  done  so  may  be  inferred  from  his  conduct.^* 

§  4129.     Right  of  parent  toi  recover  for  injuries  to  minor  child 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 

the  evidence  that  plaintiff  is  the  mother  of ,  and  that  he  is 

under  the  age  of years,  and  that  the  father  of  said 

died  in ,  and  that  on  the day  of the  defendant 

was  afflicted  with  the  disease  known  as  smallpox,  and  after  he 
knew  that  he  had  such  disease,  and  while  he  was  so  afflicted,  he 
negligently  and  carelessly  communicated  to  plaintiff's  said  son  said 
disease  and  that  her  said  son  became  sick  therefrom,  and  as  a  re- 
sult of  having  said  disease  he  was  unable  to  perform  his  usual 
work,  and  that  plaintiff  lost  his  services  by  reason  thereof,  and  that 
at  the  time  of  the  alleged  communication  of  such  disease  to  her  son 
plaintiff  was  receiving  his  wages,  then  your  verdict  should  be  for 
the  plaintiff-.^* 

§  4130.     Same — Emancipation 

You  are  instructed  that,  although  the  parents  of  a  minor  are 

entitled  to  the  earnings  of  the  minor  until  he  becomes years 

of  age,  still  the  father  may  emancipate  the  child  by  surrendering 
to  him  his  rights  whereby  the  father  allows  the  child  to  receive  for 
himself  his  earnings  and  forces  the  child  to  make  his  own  living 
and  allows  him  to  contract  for  his  services,  and  collect  and  use  his 
own  earnings,  leaving  the  minor  to  act  on  his  own  responsibility 
with  the  same  independence  as  though  he  had  attained  the  age  of 

years.     You  are  therefore  to  determine  from  the  evidence 

whether  or  not  the  plaintiff  had  been  emancipated  prior  to  the  time 
of  the  injuries  alleged  by  him.  If  you  believe  from  the  evidence 
that  the  plaintiff's  father  prior  to  said  time  agreed  with  the  plain- 
tiff that  the  plaintiff  should  seek  employment,  contract  for  his  serv- 
ices, and  receive  pay  therefor,  earning  his  own.  living  and  keeping 
all  mpney  earned  by  him  free  from  the  authority  and  control  of  his 
father,  then  you  will  find  that  the  plaintiff  in  this  case  was  eman- 
cipated." 

11  Paulin  V.  Howser,  63  111.  312.  is  ]?ranklin  v.  Butcher,  129  S    W 

12  Jackson    v.    Citizens'    Bank    &      428,  144  Mo.  App.  660  "       ' 
Trust  Co.,  44  So.  516,  53  Fla.  265.               i4  Harris  Irby  Cotton  Co.  v.  Dun^ 

can,  15T  P.  746,  57  Okl.  761. 
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§  4131.     Right  of  parent  to  recover  from  master  for  injuries  to 
minor  child  employed  in  hazardous  business 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  defendant  the Company,  at  the  time  men- 
tioned in  plaintiff's  petition  employed to  run,  as  a  newsboy 

or  messenger  on  the  .Railway,  to  sell  its  papers  and  other 

articles  on  commission,  and  that  said was  then  a  minor,  and 

that  such  employment  of  said  — ; was  dangerous  and  hazardous 

for  a  boy  of  his  age  and  experience,  and  that  the  said  defendant  had 
notice  and  knowledge,  or  should  have  known,  that  such  employ- 
ment was  dangerous  and  hazardous  for  the  said  boy,  and  that  the 
plaintiff  was  entitled  to  the  services  of  said  boy  until  he  should 

"become years  old,  and  that  the  said  defendant  had  notice 

or  knowledge,  or  should  have  known,  that  said  — ■_ was  a  minor, 

and  that  the  plaintiff  was  entitled  to  his  services  as  hereinbefore 
stated ;  that  the  said  defendant  employed  the  said  boy  without  the 
consent  of  the  plaintiff,  or  without  her  acquiescence  after  knowl- 
edge of  such  employment;  and  if  the  jury  further  believe  from 
the  evidence  that  the  plaintiff  has  been  deprived  of  the  services  of 
said  boy  by  reason  of  the  personal  injury  inflicted  upon  the  said 
"boy  in  consequence  of  such  employment  by  the  said  defendant — 
then  the  jury  shall  find  for  the  plaintiff.^^ 

§  4132.     Same — Consent  Ojf  parent  to  employment 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  had  consented  to  her  son's 'employment  in 

the  services  of  the  defendant,  the Company,  as  news  agent 

on  a  railroad  train,  then  plaintiff  is  charged  with  having  assumed 
all  the  ordinary  dangers  and  risks  of  said  employment,  provided 
the  injury  complained  of  did  not  result  from  some  act  or  neglect 
of  said  defendant,  its  agents  or  employes.^* 

§  4133.     Same — Imputed  negligence 

The  court  further  instructs  the  jury  that  the  negligence  of  the 

said ,  if  you  believe  there  was  such  negligence  on  his  part, 

which  contributed  to  the  injury  complained  of,  cannot  be  imputed 
to  the  plaintiff ;   and  if  you  are  satisfied  from  the  evidence  in  this 

case  that  the  said  defendant,  the Company,  was  neghgent, 

and  that  such  negligence  directly  and  approximately  caused  the  in- 
jury complained  of,  then  the  plaintiff  is  entitled  to  recover,  unless 
you  further  find  from  the  evidence  that  the  plaintiff  was  guilty  of 
some  act  or  acts  of  negligence  which  directly  and  approximately 
contributed  to  the  injury  to  the  said  boy." 

15  Union  News  Co.  v.  Morrow,  46  S.  it  Union  News  Co.  v.  Morrow,  46 
W.  6,  20  Ky.  Law  Eep.  302.                      S.  W.  6,  20  Ky.  Law  Rep.  302. 

16  Union  News  Co.  v.  Morrow,  46 
-S.  W.  6,  20  Ky.  Law  Rep.  302. 
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CHAPTER  CCXXI 

PARTITION 
§  4134.    Oral  agreement  for  partition. 

§  4134.     Oral  agreement  for  partition 

The  jury  are  instructed  that,  if  H.  and  Y.,  after  having  bought 
this  land  agreed  upon  a  division  of  it,  and  if  H.,  upon  that  agree- 
ment, went  into  possession  of  the  west  part  of  it,  or  if  H.  and  Y. 
agreed  upon  a  division  by  which  H.  was  to  take  the  west  part,  and 
after  that  a  Hne  was  run,  and  agreed  on  dividing  the  west  from 
the  east  side  at  a  time  when  H.  was  holding  and  occupying  the 
west  part  and  Y.  the  east  part,  then  the  absolute  fee-simple  title 
vested  in  H.  to  the  west  part  to  the  dividing  line  agreed  upon,  and 
the  same  kind  of  title  vested  in  Y.  to  the  east  part ;  that  is  to  say, 
if  these  two  parties,  H.  and  Y.,  agreed  between  them  that  one 
would  take  the  west  part  and  the  other  the  east  part,  and  a  line 
was  run,  and  each  took  possession  of  what  he  had  agreed  to  take, 
then  that  became  a  conveyance  of  the  land  in  law  as  between  the 
parties,  and  if  Y.  had  the  east  part  under  such  agreement,  when 
the  line  was  run,  then  Y.  took  title  to  the  east  part,  and  if  H.  took 
the  west  part  under  that  agreement,  and  that  was  the  understand- 
ing at  the  time  the  division  was  made,  and  H.  took  possession  with 
the  knowledge  and  consent  of  Y.,  and  Y.  took  the  east  part,  then 
H.  took  an  absolute  title  to  the  west  part,  and  it  became  his  with- 
out any  deed.^ 

iTaughn  v.  Harper  (Ga.  App.)  106  S.  E.  100. 
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CHAPTER  CCXXII 

PARTNERSHIP 
§  4135.    What  constitutes. 
4135(1).  Georgia. 
4135(2).  Illinois. 
4135(3).  Oklahoma.  , 
4135(4).  Washington. 

4136.  Same — Estoppel  to  deny  existence  of  relation  of  partnership. 

4136(1).  Iowa. 
4136(2).     Maryland. 

4137.  Same — Matters  considered  in  determining  issue. 

4138.  Same — General  reputation  as  evidence  of  actual  partnership. 

4139.  Same — Sufficiency  of  evidence. 

4140.  Power  of  partner  to  bind  firm  on  contract. 

4140(1).  Nebraska. 
4140(2).  Virginia. 

4141.  Same — Liability  for  acts  of  partner  not  done  In  course  of  firm  busi- 

ness. 

4142.  Same — ^Authority  after  firm  has  quit  doing  business  in  ordinary  way. 

4143.  Same— Ratification. 

4144.  Right  of  partner  to  limit  liability  by  giving  notice  to  prospective 

creditors. 

4145.  Liability  of  firm  for  tort  of  member. 

4145(1).  Illinois. 
4145(2).  North  Carolina. 
4145(3).  Virginia. 

4146.  Ratification  of  tort  of  partner. 

4147.  Rights  of  individual  creditors. 

4148.  Appropriation  of  assets  of  firm  to  pay  individual  iJebts. 

4149.  Liability  for  wrongful  levy  on  firm  property  for  individual  debt  of 

partner. 

4150.  Liability  of  retiring  partner  on  contracts  made  after  retirement. 

4150(1).  Oklahoma. 
4150(2).  Texas. 

4151.  Same — Sufficiency  and  effect  of  notice  to  third  persons  of  dissolution 

of  firm. 
4151(1).  Illinois. 
4151(2).  Oklahoma. 

4152.  Accounting  between  partners — Secret  profits. 

4153.  Right  of  retiring  partner,  after  dissolution  of  firm,  to  enter  into  com- 

petitive business. 

4154.  Limited  partnership — Requisites  of  formation. 

4155.  Same — Necessity  of  record  of  certificate  of  formation. 

4156.  Action  against  persons  as  partners  to  recover  price  of  interest  of 

former  partner. 

4157.  Action  against  partner  individually — Defense  that  copartner  should 

be  joined. 

4158.  Action  against  firm  on  note  given  by  partner — Recovery  on  implied 

contract. 

4159.  Right  of  partner  to  recover  on  claim  due  firm. 

§  4135.     What  constitutes 
§  4135(0-    Georgia 

The  jury  are  instructed  that,  if  you  believe  the  defendants  en- 
tered into  business  for  the  purpose  of  instructing  persons  in  grad- 
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•ng  cotton,  and,  after  certain  expenses  were  paid,  the  net  profits 
of  the  business  were  to  be  divided  between  the  defendants,  this 
would  constitute  a  partnership  between  the  defendants,  and  both 
parties  would  be  liable  for  the  debts  of  the  concern.' 

§  4135(2).     Illinois 

The  court  instructs  the  jury  that,  to  constitute  a  partnership  as 
to  the  partners  themselves,  it  is  only  necessary  that  each  of  them 
contribute  either  capital,  labor,  credit,  skill,  and  care,  or  two  or 
more  of  these,  and  that  all  the  contributions  are  put  together  into 
a  common  stock  or  common  enterprise,  to  be  used  for  the  purpose 
of  carrying  on  business  for  the  common  benefit.* 

§  4135(3).    Oklahoma 

The  jury  are  instructed  that,  where  parties  enter  into  an  agree- 
ment to  engage  in  a  business  and  divide  the  profits  and  share  the 
expenses  equally  such  an  agreement,  in  the  eyes  of  the  law,  con- 
stitutes a,  partnership." 

§  4135(4).    Washington 

I  charge  you,  further,  that  if  J.  was  to  furnish  the  labor,  and, 
Mrs.  D.  was  to  furnish  the  capital,  and  then  they  two  were  to  di- 
vide the  profits  of  the  business,  that  that  would  make  them  part- 


§  4136.     Same-^Estoppel  to  deny  existence  of  relation  of  partner- 
ship 
g  4136(1).    Iowa 

The  jury  are  instructed  that,  if  a  person  voluntarily  and  know- 
ingly holds  himself  out,  by  his  acts  or  language,  to  the  public  or 
to  third  persons,  as  the  partner  of  another,  and  a  third  person 
deals  with  that  other  on  the  faith  of  an  existing  partnership,  then 
the  person  so  holding  himself  out  will  be  liable  as  a  partner  to  the 
person  so  dealing,  notwithstanding  there  was,  in  fact,  no  such 
partnership.  As  applied  to  the  case  at  bar,  if  you  find  from  the 
preponderance  of  the  evidence  that  the  said  C,  deceased,  repre- 
sented to  plaintiff's  assignor,  E.,  that  he  was  a  partner  of  G.,  and 
that  he  would  be  liable  for  goods  to  be  sold  and  charged  to  G. 
for  the  use  of  the  partnership,  then  said  C.  would  be  liable  as 
partner,  if  the  goods  were  furnished  by  the  said  E.  in  reliance  upon 
such  representations,  regardless  as  to  whether  there  was,  in  fact, 
a  partnership  between  G.  and  C.  or  not.^ 

1  Walls  V.  Atlanta  Newspaper  Un-  s  Cogdall  v.  CottreU,  108  P.  581 
ion,  81  S.  E.  866,  141  Ga.  594.  ,     4  Dow  v.  Dempsey,   57  P    355    23 

2  Swannell  v.  Byers,  123  111.  App.  Wash.   86.  ' 
545.                                                                 c  Crist  y.  Tallman,  179  N.  W  522. 
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§4136(2).     Maryland 

The  court  instructs  the  jury  should  it  find  from  the  evidence  in 

this  case  that  the  defendant,  on .  signed  and  delivered  to  the 

plaintiff  the  promissory  note  for  $ sued  on  in  this  case,  and 

should  the  jury  further  find  that  the  said  promissory  note  was 
given  to  and  accepted  by  the  plaintiff  in  payment  of  a  subscription 

for  that  amount  made  by  the  said ,  deceased,  and  that  upon 

the  faith  of  such  subscription  the  plaintiff  had  incurred  obligation 
to. third  parties,  and  that  said  note  is  still  unpaid,  and  if  the  jury 
shall  believe  from  all  the  evidence  in  the  case  that  at  the  time  of 
the  making  of  the  note  upon  which  this  suit  is  brought,  the  defend- 
ant held  himself  out  to  the  plaintiff  or  to  its  treasurer, ,  as 

a  copartner  in  the  .firm  of ,  and  the  said  plaintiff  or  its  treas- 
urer had  reasonable  grounds  to  believe  that  he  was  such  partner 
of  the  firm,  which  he  believed  so  to  exist,  and  had  no  knowledge 
to  the  contrary,  then  the  plaintiff  is  entitled  to  recover  against  the 
defendant  the  amount  of  said  note,  with  interest  from  the  date 
thereof  to  date  of  verdict,  less  such  sum  or  sums  as  the  jury  -may 
find  to  have  been  paid  thereon,  notwithstanding  the  jury  may  find 
that  the  said  defendant  was  not,  in  fact,  a  partner  in  said  firm  of 
by  any  contract  of  partnership.® 

§  4137.     Same — ^Matters  considered  in  determining  issue 

The  jury  are  instructed  that  in  determining  whether  the  plain- 
tiffs,   and ,  intended  to  be  partners  and  were  partners 

in  the  transactions  above  referred  to,  you  have  the  right  to  take 
into  consideration,  not  only  the  agreement,  if  any,  made  betweeu 
them  when  the  transaction  began,  but  also  their  acts  and  conduct 
in  managing  and  conducting  the  business  in  which  they  were  en- 
gaged." 

§  4138.     Same — General  reputation  as  evidence  of  actual  partner- 
ship 

The  jury  are  instructed  that  evidence  as  to  the  general  reputa- 
tion of  the  existence  of  a  partnership,  while  admissible  as  it  may 
tend  to  prove  a  belief  on  the  part  of  the  plaintiff  that  there  was 
a  partnership  and  his  reliance  on  the  existence  of  the  same,  will 
not  prove  that  there  was  an  actual  partnership,  and  it  cannot  be 
considered  by  you  for  such  purpose,  as  no  one  can  be  'made  a  part- 
ner against  his  consent  on  the  mere  declarations  of  another  that 
such  one  is  connected  with  him  in  partnership  against  one  having 

6  Erdman   v.    Trustees    of    Butaw  '  Pasche  v.  South  St.  Joseph  Town- 

Methodist  Protestant  Church,  99  A.      Site  Co.  (Mo.  App.)  190  S.  W.  30. 
793,  129  Md.  595. 
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no   knowledge  of  such   declarations  and  not  consenting  to   the 


§  4139.     Same — Sufficiency  of  evidence 

The  court  instructs  the  jury  that was  a  tenant  in  common 

of  the  real  estate  in ,  and  had  an  interest  in  the  management 

of  the  property ;  that  his  taking  part  in  such  management,  and  his 
cutting  down  and  disposing  of  the  timber  with  the  other  tenants 
in  common,  did  not  necessarily  make  him  a  partner  with  them; 
that  they  are  to  weigh  and  consider  the  evidence  derived  from  his 
acts  and  declarations,  and  if,  upon  a  view  of  the  whole  case,  they 
think  it  more  probable  that  whatever  he  did  and  said  referred  sole- 
ly to  his  interest  as  a  tenant  in  common,  and  not  to  his  interest  as 
a  partner,  they  should  return  their  verdict  for  the  defendant.  But 
if  they  believe  it  more  probable  that  his  acts  and  sayings  proved 

him  to  be  a  partner  in  the  firm  of ,  and  did  not  refer  solely 

to  his  interest  as  a  tenant  in  common,  they  should  find  for  the 
plaintiff.* 

§  4140.     Power  of  partner  to  bind  firm  on  contract 
§  4140(1).    Nebraska 

You  are  instructed  that,  if  you  find  from  the  evidence  that  ■ 


and were  partners  respecting  the  land  mentioned  in  the  evi- 
dence and  the  crops  to  be  grown  thereon,  then,  and  in  that  event, 
any  contract  made  in  the  line  of  said  partnership  by  either  of  them 
would  be  binding  on  both,  and  the  first  transfer,  made  in  good 
faith,  and  for  a  valuable  consideration,  by  either  of  them,  respect- 
ing the  leases  in  controversy,  would  be  binding  on  all  parties  con- 
cerned, and  the  party  taking  such  first  assignment  would  acquire 
the  first  and  best  title  thereto.^" 

§  4(40(2).    Virginia 

The  court  instructs  the  jury  that  when  a  partner  of  a  trading 
partnership  borrows  money  professedly  for  the  firm,  and  executes 
therefor  a  negotiable  instrument  in  the  partnership  name,  .it  binds 
all  the  partners,  whether  the  borrowing  were  really  for  the  firm  or 
not,  or  whether  he  diverts  or  misapplies  the  funds  or  not,  provided 
the  lender  is  not  a  party  to  the  intended  frau4;  and  the  burden  is 
not  on  the  lender  to  prove  value  or  lack  of  knowledge  of  the 
fraud." 

5  Anfenson    v.    Banks,    163   N.   W.  lo  Ulrich   v.    McConaughev    96   N 

608,  180  Iowa,  1066,  L.  K.  A.  1918D,      W.  645,  69  Neb.  773.  J.    ""   ^^• 

*^oV.u  o*.  -in  XT   XT   Ao^  ^  "  Pettyjohn  v.  National  Exehanse 

»  Chase  v.  Stevens,  19  N.  H.  465.  Bank  of  Lynchburg,  43  S.  E.  203,  101 

Va.   111. 
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§  4141.  Same — Liability  for  acts  of  partner  not  done  in  course  of 
firm  business 

The  court  instructs  the  jury  that  a  partnership  can  only  exist,  as 
between  the  parties  themselves,  in  pursuance  of  an  agreement  to 
which  the  minds  of  all  have  assented;  but  that,  when  created,  each 
partner  has  full  power  and  authority  to  bind  all  the  partners  by 
his  acts  and  contracts  in  relation  to  the  business  of  the  partner- 
ship, and  as  between  the  firm  and  third  parties  dealing  with  them 
in  good  faith,  such  acts  and  contracts  are  valid,  whether  his  copartners 
do  or  do  not  assent  to  the  same,  provided  the  act  is  done  within  the 
scope  of  partnership  business  and  professedly  for  the  firm;  but  the 
relation  of  the  partnership  confers  no  authority  on  one  party  to  bind 
the  others  except  as  to  transactions  within  the  scope  of  the  partnership 
business.  And  if  you  believe  that  said  F.,  M.  &  H.  were  partners,  yet, 
if  you  believe  that  the  partnership  existing  between  them  was  entered 
into  for  the  sole  purpose  of  buying  and  selling  cattle,  then  such  partner- 
ship relation  could  not  authorize  either  party  to  sign  the  firm  name  as 
sureties  on  the  bond  of  a  third  party ;  and  if  you  find  that  the  bond  sued 
on  was  signed  by  M.  without  the  consent  of  said  F.  and  H.,  and  without 
authority  from  them,  then  you  should  find  in  favor  of  said  F. 
and  H.,  unless  you  should  further  find  that  said  F.  and  H.,  after 
being  informed  that  the  bond  was  so  signed  by  M.,  consented  to 
the  same.-'* 

You  are  further  instructed  that  a  partnership,  as  such,  may  en- 
gage in  a  transaction  outside  of  its  regular  business,  if  all  the 
partners  agree  thereto;  and,  if  they  do  so  engage  in  other  trans- 
actions, the  acts  of  one  partner,  done  in  respect  to  such  transac- 
tion, will  bind  the  firm ;  and,  if  you  believe  from  the  evidence  that 
said  F.,  M.  &  H.  were  partners,  and  that  the  purpose  of  the  part- 
nership was  to  buy  and  sell  cattle,  yet,  if  you  believe  from  the 
evidence  that  said  F.  and  H.  authorized  said  M.  to  sign  the  firm 
name  to  this  bond  sued  on,  then  each  of  them  so  agreeing  to  the 
signing  of  the  same  would  be  bound  by  the  acts  of  said  M.^* 

§  4142.  Same — Authority  after  firm  has  quit  doing  business  in  or- 
dinary way 

The  court  instructs  the  jury  that  it  is  only  while  the  firm  of  G. 
&  V.  engaged  in  trade — buying  and  selling  goods  in  the  ordinary 
way  of  merchants — that  V.  had  the  right  to  sign  the  name  of  the 
firm  or  the  name  of  G.  to  promissory  notes  for  debts  of  the  firm, 
without  authority  from  G.  When  the  firm  disposed  of  the  entire 
stock  of  goods  and  quit  buying  and  selling  goods  in  the  ordinary 
way,  then  and  thereafter  neither  partner  had  a  right,  without.au- 

12  Fore  V.  Hittson,  8  S.  W.  292,  70  "  Fore  v.  Hittson,  8  S.  W.  292,  70 

Tex.  517.  Tex.  517. 
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thority  from  the  other  partner,  express  or  implied  to  make  or 
sign  notes  in  the  name,  of  the  firm  or  of  each  other  in  favor  of  one 
who  kno-vys  the  firm  itself  is  no  longer  engaged  in  buying  dnd 
;sellirigj  goods  in  the  ordinary  way  of  merchants." 

The  jury  are  further  instructed  that  the  firm  of  G.  &  V.  and  each' 
of  them  had  the  right  to  collect  and  pay  debts  of  the  said  firm 
after  the  partnership  ceased  to  buy  and  sell  goods,  and  the  jury 
are  also  instructed  that  the  mere  collection  and  payment  of  part- 
nership debts  by  V.  or  by  G.  &  V.  gave  V.  no  right  or  authority 
to  write  G.'s  name  on  the  note  sued  on  or  any  other  notes  given  by 
V.  after  the  said  firm  quit  buying  and  selling  goods.*® 

§  4143.     Same— Ratification 

The  court  instructs  the  jury  that  the  mere  fact  that  a  partner, 
after  knowledge  that  another  partner  has  given  a  note  in  the  name 
of  the  firm  in  a  transaction  outside  the  scope  of  the  partnership 
Ijusiness,  keeps  silent  and  does  not  repudiate  the  act,  does  not  of 
itself  amount  in  law  to  ratification  or  adoption.  Ratification  is  in 
the  nature  of  an  affirmative  act,  which  in  such  a  case  cannot  be  es- 
tablished by  a  mere  omission  to  avow.  The  partner  is  not  bound, 
as  a  matter  of  law,  to  deny  his  liability  until  he  is  prosecuted." 

§  4144.     Right  of  partner  to  limit  liability  by  giving  notice  to 
prospective  creditors 

You  are  instructed  that  if,  on  or  about ,  the  defendant 

•notified  the  plaintiff  to  not  further  extend  credit  to or  H. 

&  E.,  and  that  he  would  not  thereafter  be  responsible  for  such 

■credit,  and  if  thereafter  plaintiff  extended  credit  to  ,  either 

on  his  individual  account  or  to  the  firm's  account,  then  the  de- 
fendant cannot  be  held  liable  to  plaintiff  for  any  goods  sold  or 
'Credit  extended  after  such  notification.*'' 

§  4145.     Liability  of  firm  for  tort  of  member 
§  4l45(t).    Illinois 

You  are  instructed  that  a  fraud  committed  by  one  partner,  in 
the  course  of  the  partnership  business,  binds  the  firm,  even  though 
the  other  partners  have  no  knowledge  of  or  participation  in  the 
fraud,  and  an  action  will  lie  against  the  firm  in  respect  thereto.** 

The  jury  are  further  instructed  that  the  defendants  now  on 
trial  are  not  responsible  for  any  fraud  committed  upon  the  plain- 
tiff by ,  in  selling  the  interest  of  his  copartners,  the  defend- 

23rrS  3i"k1  T  (I.  I)  Z.      517:  '-''''''-'-  V^  Sief ^1.  Z. 
■'  ic  Brown   v.    First    Nat.    Bank    of 
'Temple,  130  P.  140,  35  Okl.  726. 
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ants,  in  the  firm,  unless  they  actively  participated  in  the  same,  or 

unless,  with  the  knowledge  of  such  fraud  committed  by  — , 

before  the  signing  and  delivery  of  said  notes,  they  permitted  the 
said  plaintifif  to  be  deceived  into  the  signing  and  delivering  of  the 

same,  by  the  fraud  of  said  ,  and  took  the  same  with  the 

knowle'dge  of  such  fraud.^* 
§  4145(2).     North  Carolina 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant  B.  furnished  or  rented  to  D.  his  railroad  on  plaintiff's 
land,  and  material  to  build  or  extend  said  railroad  to  other  lands 

in  order  to  remove  the  timber  over  the  plaintiff's  land  to  the : 

under  the  contract  between  the  defendant  lumber  company,  de- 
fendant B.,  and  D.,  and  that  D.  negligently  kept  a  foul  right  of  way 
track  with  combustible  matter  thereon,  with  no  spark  arrester  on 
the  engine  and  live  coals  were  allowed  to  fall  out  of  the  defendant's 
fire  box  or  ash  pan,  on  the  railroad  track  and  put  out  fire,  which 
burned  over  the  plaintiff's  land  to  his  injury,  then  B.  would  be 
equally  liable  to  plaintiff  with  the  defendant  lumber  company  for 
damage,  if  any,  done  him  by  the  fire.^" 

You  are  instructed  that,  if  the  operator  of  said  railroad  negli- 
gently permitted  the  right  of  way  to  become  foul  with  combustible 
matter,  and  the  leaves,  straw,  etc.,  on  the  right  of  way  caught  fire 
from  coals  falling  from  the  ash  pan  of  said  engine  or  caught  from 
sparks  of  the  engine  and  the  fire  burned  over  and  damaged  plain- 
tiff's land,  the  defendant  lumber  company  would  be  liable  for 
said  damage,  notwithstanding  D.  was  an  independent  contractor 
operating  the  road.^^ 
£  4145(3).    Virginia 

The  court  instructs  the  jury  that  the  members  of  a  partnership 
are  liable  for  the  wrongful  acts  of  a  partner  while  he  is  acting  in 
the  ordinary  course  of  the  firm's  business,  and  if  you  believe  from 
the  evidence  that  the  letter  complained  of  in  the  declaration  was 
written  by  one  of  the  partners  while  the  other  partner  was  out 
of  the  city,  and  that  all  correspondence  in  reference  to  the  busi- 
ness of  the  partnership  was  left  in  the  hands  of  the  writer  of  the 
letter,  and  that  the  said  letter  was  written  within  the  scope  of  the 
authority  of  the  partner  writing  the  letter,  then  you  must  find 
for  the  plaintifif  against  the  defendants  if  you  believe  from  the 
evidence  that  the  words  used  in  said  letter  were  from  their  usual 
construction  and  common  acceptation  construed  as  insulting  and 
tending  to  violence  and  breach  of  the  peace.** 

18  Scliwabacker  v.   Riddle,   84  111.  21  Mitchell  v.  Elizabeth  River  Lum- 

517.  ber  Co.,  93  S.  E.  464,  174  N.  C.  119. 

2D  Mitchell  V.  Elizabeth  River  Luin-  22  Henry  Myers  &  Co.  v.  Lewis,  92 

bar  Co.,  93  S.  E.  464,  174  N.  O.  119.  S.  E.  988,  121  Va.  50. 
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§  4146.     Ratification  of  tort  of  partner 

You  are  instructed  that,  if  you  find  from  the  evidence  that  ■ 


set  out  the  fire,  which  the  defendants  afterwards  negligently  per- 
mitted to  spread  to  the  property  of  the  plaintiff  and  burn  it,  and 

at  the  time  of  setting  out  the  fire  the  defendants  and 

knew  that  the  fire  was  being  set  out,  and  caused  or  pro- 
cured it  to  be  set  out,  you  should  answer  the.  first  and  second  is? 
sues  in  favor  of  the  plaintiff,  although  you  should  further  find 
from  the  evidence  that  they  did  not  set  out  the  fire  while  acting 
within  the  scope  of  the  partnership  business.** 

§  4147.     Rights  of  individual  creditors 

The  court  instructs  the  jury  that  a  partner  has  no  such  benefi- 
cial interest  in  the  chattels  of  the  firm  as  will  be  bound  by  a  gen- 
eral lien  of  an  execution  against  him  individually.  His  interest  is 
subject  to  the  paramount  claims  of  the  creditors  of  the  firm,  and 
a  surplus  only  would  be  subject  to'  individual  debts,  and  then 
only  by  following  statutes  providing  for  such  cases,  and  not  by 
sale  under  execution.** 

§  4148.     Appropriation  of  assets  of  firm  to  pay  individual  debts 

The  court  charges  the  jury  that,  if  they  find  from  the  evidence 
that  there  was  a  partnership  composed  of  A.  &  B.,  and  that  the 
property  sued  for  was  the  property  of  said  partnership,  and  that 
the  property  sued  for  was  the  property  of  said  partnership  at  the 
time  the  mortgage  under  which  plaintiff  claimed  title  was  exe- 
cuted, and  that  said  mortgage  was  given  by  B.  to  secure  his  in- 
dividual debt,  the  jury  should  find  a  verdict  for  the  defendant.*" 

§  4149.     Liability  for  wrongful  levy  on  firm  property  for  individual 
debt  of  partner 

You  are  instructed  that,  under  the  law,  partnership  property  can- 
not be  sold  under  execution  against  individual  members  of  the 
firm  if  the  other  members  of  the  firm  notify  the  officer  in  writing  of 
his  claims  and  interests.  All  an  officer  can  do  in  such  a  case  is  to 
take  an  inventory  of  the  property,  and  have  it  appraised,  and  then 
return  the  inventory  and  appraisement  with  the  execution.  If, 
instead  of  so  doing,  he  proceeds  to  advertise  and  sell  the  property, 
he  is  a  trespasser,  and  is  liable  for  actual  damages,  or  actual  and 
exemplary  damages.** 

You  are  instructed  that  if,  in  this  case,  you  find  from  the  proof, 
by  a  preponderance,  that  H.  and  J.  were  partners,  or  that  h! 

23  Barrett  v.  McCrummen,  38  S.  E.  20  Gossett  v.  Morrow,  58  So  799  4 
286,  128  N.  O.  81.  Ala.  App.  306. 

24  Summers  v.  Heard,  50  S.  W.  78,  20  Summers  v.  Heard,  00  S  W  78 
66  Ark.  550,  60  Ark.  550. 
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and  J.'s  wife  were  partners  in  the  property  seized,  and  that,  within 
■ ■  days  after  the  seizure,  H.,  in  writing,  notified  the  defend- 
ant, or  his  deputy  making  the  levy,  that  such  goods  were  partner- 
ship property,  and  that  he  (H.)  was  a  joint  owner  and  partner 
therein,  and  that  defendant,  or  his  deputy,  after  such  notice,  pro- 
ceeded to  advertise  and  sell  the  property,  the  plaintiff  is  entitled  to 
recover  both  actual  and  exemplary  damages.*' 

§  4150.     Liability   of   retiring   partner   on   contracts   made   after 

retirement 
§  4150(1).     Oklahoma 

You  are  instructed  that,  under  the  statutes  of  the  state  of , 

the  liability  of  a  general  partner  for  the  act  of  his  copartner  con- 
tinues, even  after  his  withdrawal  from  the  partnership,  in  favor  of 
persons  who  have  had  dealings  with  and  given  credit  to  the  part- 
nership during  his  connection  with  it,  until  they  have  had  personal 
notice  of  his  withdrawal,  to  the  extent  to  which  such  persons  part 
with  value  in  good  faith  and  in  the  belief  that  said  partner  is  still 
a  member  of  the  firm.** 

You  are  instructed  that  if  you  find  from  the  evidence  that  de- 
fendant was  not  a  partner  in  the Company,  during  the  time 

covered  by  the  transaction  upon  which  this  action  is  based,  but 
had  been  a  partner  in  said  business  operating  under  the  same  name 
prior  thereto,  and  that  during  his  connection  with  said  partnership 
the  plaintiff  in  this  case  had  like  business  dealings  with  the  same, 
knowing  his  connections  therewith,  that  the  plaintiff  in  this  case 
has  the  right  to  assume  that  the  connection  of  defendant  with  said 
firm  continued  until  it  had  personal  notice  to  the  contrary ;  and  you 
are  further  instructed  that  the  burden  is  upon  the  defendant  in 
this  case  to  prove  by  a  fair  preponderance  from  the  evideiice  that 
defendant  had  withdrawn  from  said  partnership  prior  to  the  time 
c6vered  by  the  transaction  upon  which  this  action  is  brought, 
and  that  the  plaintiff  had  notice  of  that  fact  prior  to  such  time.*' 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 
that,  prior  to  the  first  sale  of  good's  by  the  plaintiff  being  sued  for 
in  this  action,  a  partnership  existed  between  defendant  and  F.,  do- 
ing business  under  the  firm  and  style  of  Company;  that  F. 

was    the    active    manager    of    said    company;     that    he    was    act- " 
ing  within  the  apparent  scope  of  his  authority  in  ordering  the 
goods,  the  purchase  price  of  which  is  being  sued  for ;  and  that  the 
plaintiff  extended  credit  on  the  standing  of  either  or  both  of  the 

2r  Summers  v.  Heard,  50  S.  W.  78,  20  Petei-s   Branch   of  International 

66  Ark.  550.  Shoe  Co.  V.  Blake,  176  P.  892. 

2  8  Peters  Branch  of  International 
Shoe  Co.  V.  Blake,  176  P.  892. 
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partners ;  and  you  shall  further  find  that  the  plaintiff  had  no  notice 
of  the  dissolution  of  said  firm — then  the  plaintiff  is  entitled  to 
recover  judgment  against  these  defendants  and  each  of  them  in 
the  amount  sued  for,  in  accordance  with  the  law  as  given  you  by 
the  court  in  these  instructions,** 

You  are  instructed  by  the  court  that  it  is  for  you  to  determine, 
from  all  the  facts  and  circumstances  in  evidence  in  this  case,  as  to 

whether  or  not  the  alleged  partnership  calle'd  Company 

was   dissolved  by   defendant  selling  out  his   interest  therein   to 

,  and,  if  the  said  defendant  did  sell  out,  then  as  to  whether  or 

not  the  plaintiff,  its  traveling  men  or  other  representatives,  learned 
of  that  fact.  If  you  find  from  the  evidence  that  defendant  did  sell 
out  his  interest  in  the  business,  and  the  plaintiff,  its  traveling  men 
or  other  representatives,  learned  of  that  fact,  then  from  and  after 
acquiring  such  information  thg  plaintiff  had  no  right  to  sell  goods 
on  the  credit  of  said  defendant,  and  his  estate  would  not  be  liable 
therefor.*^ 

i  4150(2).   Texas  . 

The  jury  are  instructed  that,  at  the  dissolution  of  a  partnership, 
the  members  thereof  cannot  create  obligations  which  will  bind 
the  firm,  or  change  the  character  or  form  of  those  already  existing, 
but  it  devolves  upon  them  to  give  actual  notice  to  those  with  whom 
such  firm  has  been  dealing;  and  any  act,  done  within  the  scope 
of  the  partnership,  by  one  of  the  members,  after  its  dissolution  and 
before  actual  notice  to  those  with  whom  such  firm  has  been  dealing, 
is  binding  upon  all  the  members  of  such  firm.** 

§  4151.     Sanw— Sufficiency  and  effect  of  notice  to  third  persons  of 

dissolution  of  firm 
S  4151(1).    Illinois 

■    The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 

defendant  withdrew  from  the  firm  of prior  to  the  giving  by 

,  the  continuing  men^ber  of  such  firm,  of  the  note  sued  on 

to  plaintiff,  and  that  plaintiff  had  actual  notice  of  such  withdrawal, 
then  the  law  is  for  the  defendant.** 

You  are  instructed  that,  as  to  the  plaintiff  with  whom  the  co- 
partnership had  had  dealings,  actual  notice,  or  its  equivalent,  of 
the  dissolution  or  the  withdrawal  of  any  member  of  the  firm  must 
be  shown  to  protect  the  retiring  member  from  liability  for  debts 
subsequently  contracted,  and  that  proof  of  the  mailing  of  the  no- 
tice of  dissolution  of  the  partnership  and  of  the  retirement  of  cer- 

8»  Peters  Branch  t)t  International  8  2  Davis  v.  Willis  47  Tex  154 

Slioe  Co.  V.  Blake,  176  P.  892.  as  Holtgreve  v.  wintker.  85  111'  470. 

"Peters   Branch  of  International  f  i  ou    u.  aiu. 

Shoe  Co.  V.  Blake,  176  P.  892. 
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tain  members  thereof,  properly  addressed  to  persons  having  had 
prior  dealings  with  the  firm,  is  prima  facie  evidence  that  the'  no- 
tices have  been  received  by  the  parties  to  whom  they  were  ad- 
dressed ;  but  such  presumption  may  be  rebutted  by  proof  that  the 
same  notices  were  never  received.** 

S  4151(2).    Oklahoma 

You  are  instructed  that,  in  its  legal  sense,  notice  is  either  actual 
or  constructive.  Notice  is  actual  when  it  is  directly  and  person- 
ally given  to  the  party  to  be  notified.  Notice  is  constructive  when 
the  circumstances  known  to  him  are  such  as  ought  reasonably 
to  have  led  him  to  inquiry,  and  mere  rumors  of  the  fact  in  the 
neighboirhood  are  not  notice,  rendering  it  obligatory  upon  the  party 
to  investigate  them.** 

The  court  instructs  the  jury  that  where  a  member  of  a  partner- 
ship withdraws — if  he  fails  to  give  notice  of  the  fact^ — ^his  liability 
continues,  unless  he  can  bring  home  notice  to  the  person  seeking 
to  hold  him  liable,  and  that  on  retiring  from  a  firm  he  can  termi- 
nate all  future  liability  for  its  business  by  giving  notice  to  those 
who  have  been  accustomed  to  dealing  with  the  firm,  and  as  to  all 
others  by  publishing  a  notice  of  the  dissoltition  of  the  firm  in  the 
public  newspapers  of  the  neighborhood,  or  the  retiring  partner 
m.ay  escape  liability  by  proving  that  persons,  dealing  with  the 
firm  after  his  retirement,  had  actual  notfce  of  his  withdrawal.** 

You  are  instructed  that  if  the  plaintiflf  received  information  from 
any  source  to  the  effect  that  defendant  had  sold  out  his  interest 

in  said  alleged  firm,  called Company,  to ■. — ,  and  which 

information  was  such  as  to  cause  a  reasonably  prudent  person  to 
believe  that  it  was  true,  or  which  information  was  such  or  came 
from  such  a  source  that  if  diligently  pursued  would  have  disclosed 
to  the  plaintiff  the  fact  that  defendant  had  in  fact  sold  out  his  in- 
terest in  said  alleged  partnership,  then  the  plaintiff  was  required 
to  act  upon  such  information  and  investigate  its  truth,  and,  if  it 
failed  to  do  so,  it  is  bound  by  all  the  facts  which  it  would  have 
learned  if  it  had  made  such  investigation.*" 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 

case  that  the  alleged  partnership  between  defendant  and was 

dissolved,  and  that  after  such  dissolution  the  traveling  salesmen 
or  other  agents  employed  by  the  plaintiff  in  carrying  on  its  busi- 
ness learned  of  such  dissolution,  then  you  are  instructed  that  thfe 
knowledge  of  such  traveling  salesmen  or  agents  of  plaintiff  would 

3*  Philadelphia  &  Reading  C.  &  I.  »'  Peters  Branch  of  International 

Co.  r.  Kuecken,  191  111.  App.  161.  Shoe  Co.  v.  Blake,  176  P.  892. 
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be  the  knowledge  of  the  plaintiff  in  this  case,  and"  that  such  sales- 
man or  agent  or  manager  of  the  plaintiff  had  no  right  to  sell  such 

alleged  firm  or  the  said  any  goods  upon  the  credit  of  the 

said  defendant  after  learning  and  obtaining  knowledge  and  infor- 
mation of  such  dissolution.  You  are  further  instructed  that  if  you 
believe  from  the  evidence  in  this  case  that  the  traveling  salesman 
for  this  plaintiff  company,  or  its  credit  manager  or  other  agents 
authorized  to  transact  its  business,  obtained  knowledge  that  de- 
fendant had  withdrawn  from  such  alleged  firm,  called Com- 
pany, and  that  thereafter  the  said  traveling  salesman,  credit  man- 
ager, or  other  agents  of  the  plaintiffs  sold  goods  to  the  said 

Company  and  sought  to  be  recovered  for  in  this  case,  then  your 
verdict  should  be  for  the  defendant  and  against  the  plaintiff  in 
.this  case.** 

§  4152.     Accounting  between  partners — Secret  profits 

The  jury  are  instructed  that  in  a  partnership  every  partner  is  re- 
quired to  exercise  the  utmost  good  faith  towards  his  copartners, 
and  a  partner  is  not  entitled  to  make  a  secret  profit  out  of  a  busi- 
ness transaction  connected  with  the  partnership  business,  but  that 
the  partners  are  all  entitled  to  share  equally  in  all  profits  made  in 
any  transaction  connected  with  the  firm  business.** 

§  4153.     Right  of  retiring  partner,  after  dissolution  of  firm,  to  en- 
ter into  competitive  business 

.  You  are  instructed  that,  should  you  find  from  the  evidence  that 
the  plaintiff  and  the  defendant  were  at  one  time  partners  in  the 
telephone  business,  but  should  you  further  find  that  the  said  de- 
•fendant  gave  notice  to  the  plaintiff  that  said  partnership,  if  any 

there  was,   was   dissolved  in  ,   then  you   are   instructed   that 

the  said  notice  would  be  sufficient  to  dissolve  said  partnership, 
and  unless  you  find  that  the  defendant  had  begun  the  construction 
of  a  telephone  exchange  in  the  town  of  ,  during  the  exist- 
ence of  the  partnership  between  the  plaintiff  and  the  defendant, 
or  had  done  some  act  in  furtherance  of  the  construction  of  a  tele- 
phone exchange  for  himself,  then  you  are  instructed  that  the  de- 
fendant would  not  be  liable  for  any  damage  which  might  have  re- 
sulted to  the  plaintiff  by  reason  of  the  defendant  constructing  a 
'local  telephone  exchange  for  himself,  and  you  will  find  in  favor  of 
the  defendant  upon  this  issue  in  the  case.** 

88  Peters  Branch  of  International  lo  Bishop  v.  Kiddle,  113  S  W  151 
Shoe  Co.  V.  Blake,  176  P.  892.  51  Tex.  Civ.  App  317  '      " 
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§  4154.     Limited  partnership — Requisites  of  formation 

The  court  instructs  the  jury  that,  in  order  that  the  special  part- 
ners in  this  case  may  be  relieved  of  the  ordinary  liability  of  gen- 
eral partners,  the  names  of  the  partners  of  the ,  with  a  desig- 
nation of  which  were  general  and  which  were  special  partners, 
must  have  appeared  conspicuously  on  the  front  of  the  place  of 
business  of  said  partnership  during  the  time  while  said  partner- 
ship was  in  business;  and,  if  you  shall  believe  from  the  evidence 
that  this  requirement  was  not  substantially  complied  with,  you 
shall  find  for  the  plaintiff  against  all  the  defendants.*^ 

The  'court  instructs  the  jury  that  the  word  "conspicuously" 
means  plain  to  the  eye,  easily  seen.*' 

§  4155.     Same — Necessity  of  record  of  certificate  of  formation 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  paper  offered  in  proof  in  this  case  as  the  statement 
and  affidavit  under  which  the  Company,  Limited,  was  form- 
ed, has  not  been  recorded  in  the  clerk's  office  of  —  county, 

state  of  — ^ :,  in  a  separate  book  kept  for  that  purpose,  or  that 

the  same  has  not  been  indexed  in  the  name  of  the  Com- 
pany, Limited,  then  all  the  parties  defendant  are  liable  as  general 
partners,  and  you  shall  find  for  the  plaintiff.** 

§  4156.  ^  Action  against  persons  as  partners  to  recover  price  of  in- 
terest of  former  partner 
You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendants,  B.  and  H.,  entered  into  a  contract  of  copartner- 
ship, and,  as  partners,  agreed  to  and  did,  purchase  the  interest  of 

plaintiff,  in  the  magazine,   " "  and   agreed  to  pay  plaintiff 

the  am.ount  of  money  he  had  expended  with  reference  thereto,  in 
installments,  at  one  and  two  years,  and  that,  in  pursuance  to  said 
contract,  it  was  agreed  between  defendants  that  defendant  B. 
should  submit  the  agreement  defendants  had  made  to  the  plaintiff 
for  his  acceptance  or  "rejection,  and  you  shall  further  believe  that, 
"in  pursuance  to  the  agreement  between  the  defendants,  said  agree- 
ment, or  the  terms  thereof,  was  submitted  to  the  plaintiff  by  de- 
fendant B.,  and  that  the  plaintiff  accepted  same,  you  will  find  for 
the  plaintiff  the  one-half  of  the  money  he  has  invested  in  the  mag- 
azine, to  wit,   the   sum  of  $ ,   with   interest  thereon   from 

41  R.  S.  Oglesby  Co.  v.  Lindsey,  72      g.   B.   672,   112   Va.   767,   Ann.   Cas. 
S.    E.    672,    112    Va.    767,   Ann.    Cas.      1913B,  913. 
1913B,  913.  *s  R.  s,  Oglesby  Co.  v.  Lindsey,  72 

4  2  R.  S.  Oglesby  Co.  v.  Lindsey,  72      S.   E.   672,   112   Va.   767,  Ann.   Cas. 

1913B,  913. 
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-,  until  paid;    and,  unless  you  so  believe,  you  will  find  for 


defendants.** 

You  are  instructed  that,-  unless  you  believe  that  a  partnership 
was  entered  into  and  existed  between  defendants,  B.  and  H.,  at 
the  time  the  contract  with  the  plaintiff  is  alleged  to  have  been 
made,  you  will  find  for  the  defendants.*® 

§  4157.     Action   against  partner   individually — Defense   that   co^ 
partner  should  be  joined 

You  are  instructed  that  the  plaintiff  brings  this  action  againSt 
the  defendant  individually.  Under  the  issues  as  presented,  .the  de- 
fendant could  not  avail  himself  of  the  fact,  if  it  is  a  fact,  that  at 
the  time  plaintiff  claims  that  the  cause  of  action  arose  the  defend- 
ant was  in  partnership  with  some  other  person,  who  would  he 
jointly  liable  with  him.  In  order  to  avail  himself  of  this  defense 
it  would  be  necessary  to  specially  set  it  up  in  his  answer;  and 
not  having  done  so,  he  has  waived  it,  and  cannot  now  avail 
himself  of  that  defense.*** 

4158.  Action  against  firm  on  note  given  by  partner — ^Recovery 
on  implied  contract 

The  court  instructs  the  jury  that,  if  the  plaintiff  is  entitled  to  re- 
cover in  this  action,  such  recovery  must  be  by  virtue  of  the  notes 
sued  on,  and  not  by  virtue  of  any  contract  that  might  be  implied 
from  the  application  of  the  proceeds  of  the  said  notes.*'' 

§  4159.     Right  of  partner  to  recover  on  claim  due  firm 

You  are  instructed  that,  if  you  find  that  any  item  charged  in  the 
plaintiff's  claim  herein  is  the  same  or  any  part  of  any  transaction 
had  between  the  decedent  and  any  firm  of  which  plaintiff  was  a 
partner,  and  that  such  transaction  was  part  of  the  firm  business, 
the  plaintiff  cannot  recover  for  the  same  in  this  action.** 

44  Bonim  V.  Allen,  84  S.  W,  760,  27  48  Hall  v.  Strode,  28  N.  W.  312   19 

Ky.  Law  Hep.  262.    Plaintiff  and  B.  Neb.  658. 

Ta,a&  pi'eviously  been  partners  in  the  *7  Pettyjohn  v.  National  Exchange 

publication  of  the  magazine.  Bank  of  Lynchburg,  43  S.  E.  203   101 

46  Borum  V.  Allen,  84  S.  W.  760,  27  Va.  111. 

Ky.  Law  Kep.  262.  4s  ghirts  v.  Eooker,  52  N.  E.  629,  21 

Ind.  App'.  420. 
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CHAPTER  CCXXIII 

PATENTS 
§  4160.    Pioneer  device. 

§  4160.     Pioneer  device 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that: 
plaintiff's  patented  device  was  a  pioneer  device,  and  you  should 
further  find  from  the  evidence  that  the  device  made  and  used  by 
the  defendant  operated  on  the  same  principle,  and  performed  the- 
same  functions  by  the  same  means,  or  by  analogous  means  or  by 
equivalent  combinations,  then  you  are  instructed  that  the  device 
of  the  defendant  would  constitute  an  infringement  on  the  patented 
device  of  the  plaintiff.  If,  on  the  other  hand,  you  should  find  iromi 
the  evidence  that  the  patented  device  of  the  plaintiff  was  not  a  pio- 
neer device,  but  that  it  consisted  merely  of  an  improvement  or  im- 
provements upon  prior  devices,  and  that  all  of  the  elements  con- 
tained in  the  plaintiff's  device  were  old  elements,  and  that  the 
claim  of  the  plaintiff  consisted  merely  of  a  combination  of  old  ele- 
ments, in  such  case  the  plaintiff  would  be  limited  to  the  precise 
device  and  combination  shown  and  claimed  in  his  patent.  In  this- 
connection,  you  are  entitled  to  consider  the  admission  of  the  plain- 
tiff, repeatedly  made  during  the  trial,  that  all  of  the  elements  con- 
tained in  his  patent  are  old;  his  claim  being  that  the  only  new 
feature  therein  Is  the  combination  of  the  old  elements.^ 

1  Bassett  v.  Brickson  Const.  Co.  (C.  C.  A.  Wash.)  213  F.  810, 130  C.  O.  A.  468. 
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CHAPTER  CCXXIV 

PAUPERS 

§  4161.     Liability  for  support  as  between  towns— Requisites  of  legal  settle- 
ment. 

§  4161.    Liability  for  support  as  between   towns — Requisites  of 
legal  settlement 

You  are  instructed  that  if,  during  the  entire  period  of  her 

years  residence  in  ,  J.  C.  was  supported  by  herself  or  by 

other  persons  without  aid  or  assistance  from ■ — ,  then  she  had, 

within  the  meaning  of  the  law,  maintained  herself  there  without 
becoming  chargeable  to  the  town.^ 

You  are  instructed ,  that  it  is  claimed  in  argument  that  at  the 
time  J.  C.  went  to  F.  her  home  was  in  R.,  and  that  her  stay  in  F. 
was  only  a  temporary  one.  That  is  a  question  for  the  jury  to  de- 
cide from  the  evidence  in  the  case.  If  the  jury  find  that  she  was 
an  inhabitant  of  either  R.  or  D.  before  she  went  to  F.,  and  that 
she  continuously  resided  and  had  her  home  in  F.,  and  nowhere 

else,  for  years,  and  that  she  maintained  herself  there  during 

that  time  in  the  sense  above  explained,  then  she  gained  a  legal 
settlement  in  F.'' 

You  are  instructed  that  if,  when  J.  C.  went  to  F..  she  did  not  have 
capacity  to  form  or  retain  an  intention  as  to  her  place  of  residence, 
or  to  make  choice  of  such  place,  this  fact  of  itself  would  not  pre- 
vent her  from  gaining  a  legal  settlement  in  that  town.* 

iTown  of  Ridgefield  v.   Town   of  s  Town   of  Ridgefield  v.  Town   of 

Fairfield,  46  A.  245,  73  Conn.  47.  Fairfield,  46  A.  245,  73  Conn.  47. 

2  Town   of  Ridgefield  v.   Town  of 
Fairfield,  46  A.  245,  73'Conn.  47. 
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§  4162.     What  constitutes — Payment  by  check 
Effect  of  delivery, of  certificate  of  deposit,  see  post,  §  5137. 
§  4162(1).     Delaware 

You  are  instructed  that  the  plaintiff  having  kept  in  his  posses- 
sion the  check  sent  to  him  by  the  defendant,  from  — ,  up  to 

and  after  the  time  this  suit  was  commenced  in ,  in  fact  un- 
til   of  the  same  year,  without  any  effort  or  attempt  on  the 

plaintiff's  part  to  return  the  same,  the  law  will  not  permit  him 
now  to  come  into  court  and  object  to,  or  question,  the  tender,  for 
he  is  by  his  conduct  and  actions  estopped  from  making-  any  such 
claim.  If  he  had  returned  the  check  to  the  defendant  before  this 
suit  was  commenced,  then  it  would  have  been  possible  for  the  de- 
fendant before  this  action  was  brought,  to  pay  to  the  plaintiff  the 

sum' of  $ in  such  a  way  and  in  such  form,  that  objection  could 

no  longer  be  properly  made.^ 

1  Donovan  v.  Maloney,  84  A.  1032,  3  Boyce,  453. 
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§  4162(2).    Indiana 

You  are  instructed  that  there  has  been  a  certain  check  intro- 
duced in  the  trial  of  this  cause,  purporting  to  have  been  a  payment 
of  the  amount  due  the  plaintiff,  and  containing  words  showing  that 
it  would  not  be  paid  unless  indorsed.  If  you  find  from  the  evidence 
that  the  check  was  given  to  the  plaintiff  by  defendant,  before  the 
agreement  to  accept  the  same  and  the  agreement,  if  any,  relied 
upon  by  the  defendant,  could  become  effective,  the  check  in 
question  must-  have  been  indorsed  by  the  plaintiff  or  some  one  au- 
thorized by  her  to  indorse  the  same,  and  unless  the  defendant 
shows  by  a  fair  preponderance  of  the  evidence  that  such  instru- 
ment, or  check  was  accepted  and  indorsed  by  the  plaintiff  in  full 
settlement  of  her  claim,  then  the  giving  of  such  check  would  not 
■operate  as  a  payment  of  the  claim  in  question  nor  as  a  settlement 
of  such  claim.* 

I  4162(3).    Virginia 

The  court  instructs  the  jury  that  the  giving  of  a  check  by  a  debt- 
or to  his  creditors  for  an  antecedent  debt  is  not  an  absolute  abate- 
ment and  extinguishment  of  that  debt,  in  the  absence  of  an  agree- 
ment between  the  parties  giving  it  that  effect;  it  is  only  a  means 
■of  payment,  and  the  debt  will  not  be  extinguished  unless  and  un- 
til the  check  be  paid.  If,  therefore,  at  the  time  the  plaintiff  accept- 
ed the  check  from ,  it  did  not  by  agreement  receive  it  in  full 

payment  and  absolute  discharge  and  satisfaction  of  the  debt  owing 
by  him  to  the  plaintiff,  then  the  mere  fact  that  said  check  was  ac- 
cepted by  the  plaintiff  does  not  preclude  it  from  maintaining  this 
action  against  the  railroad  company.* 

§  4163.    Payment  by  note 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  the  defendants  paid  the  plaintiff  the  bill  in  question  by  their 
note,  and  that  the  plaintiff  accepted  said  note  as  payment  of  said 
bill,  then  such  payment  was  satisfaction  of  said  bill ;  and  the  fact, 
if  the  jury  shall  believe  from  the  evidence  it  is  a  fact,  that  the  plain- 
tiff gave  said  note  afterwards  to  the  bookkeeper  of  the  defendants, 
would  not  revive  said  account,  unless  it  shall  appear  from  the  evi- 
dence that  said  bookkeeper  had  authority  to  receive  said  note,  and 
also  unless  it  further  appears  from  the  evidence  that  there  was  an 
agreement  canceling  the  acceptance  of  said  note  as  payment  of 
said  bill,  and  reviving  said  bill.* 

2  Federal    Casualty    Co.    v.    Chat-      Norfolk  Southern  E.  Co.,  88  S.  E  95. 
man,  121  N.  E.  296,  69  Ind.  App.  6T.      118  Va.  628. 
sKewanee  Private  UtUities  Co.  v.  *  Kappes  v.  Geo.  E.  White  Hard- 

wood Lumber  Co.,  1  111.  App.  280. 


44i9  PAYMENT  §   4164(1) 

§  4164.     Payment  by  delivery  of  notes  of  third  person 
§  4164(1).    Maryland 

The  jury  is  instructed  that,  if  they  find  that  the  plaintiff  sold  to 
the  defendant  tons  of  acid  phosphate,  upon  the  terms  ex- 
pressed in  the  two  papers,  dated ,  in  evidence,  that  one  of  the 

said  papers,  purporting  to  be  signed ,  was  signed  by  the  de- 
fendant, and  was,  by  his  authority,  delivered  to  the  plaintiff,  and 
that  the  other  of  the  said  papers  was  written  and  signed  on  behalf 

of  the  plaintiff  by ,  plaintiff's  bookkeeper,  and  delivered  to 

the  defendant,  and  that  the  said  acid  phosphate  was  subsequently 
delivered  by  the  plaintiff,  to  the  defendant  and  accepted  by  him,  and 

shall  further  find  that  the  promissory  note  of  the Company, 

indorsed  by  — ; ,  mentioned  in  the  said  papers,  was,  on , 

delivered  by  the  defendant  to  the  plaintiff,  and  that  at  the  maturity 
thereof,  and  before  the  commencement  of  this  suit,  the  said  prom- 
issory note  was  presented  for  payment,  and  was  dishonored,  and 
notice  thereof  and  demand  of  payment  sent  to  the  indorser,  as 
stated  in  the  notarial  protest  in  evidence,  and  that  the  plaintiff 
thereupon  informed  the  defendant  of  the  nonpayment  of  the  said 
note,  and  required  of  him  to  pay  for  the  said  phosphate,  and  that 
said  promissory  note  is  wholly  unpaid,  and  that  the  plaintiff  has 
offered  to  return  the  same  to  the  defendant,  then  the  plaintiff  is 
entitled  to  a  verdict  in  this  case,  unless  the  jury  shall  further  find 
that  an  agreement  was  entered  into  between  the  plaintiff  and  de- 
fendant, that  the  plaintiff  should  accept  the  said  promissory  note 

of  said  compfany,  indorsed  by ,  in  absolute  payment  for  said 

acid  phosphate,  and  run  the  risk  of  said  note  being  paid,  and  the 
burden  of  proving  such  last  mentioned  agreement  rests  upon  the 
defendant.* 

The  jury  is  instructed  that,  if  the  jury  shall  believe  that  the  con- 
tract between  the  parties  to  the  suit  was  substantially  an  agree- 
ment to  exchange  or  trade  phosphate  for  the  promissory  note  of  the 
Company,  indorsed  by ,  offered  in  evidence,  and  noth- 
ing whatever  was  said  or  agreed  between  them  as  to  recourse  or 
nonrecourse  to  the  defendant  upon  said  note  in  case'  of  its  not  being 
paid,  then  the  failure  of  the  maker  and  indorser  of  said  note,  or 
either  of  them,  and  the  comparative  worthlessness  of  said  note 
cannot  affect  the  defendant's  liability  in  this  action,  and  the  plain- 
tiff is  not  entitled  to  recover,  unless  the  jury  shall  believe  that  the 
plaintiff  was  induced  so  to  take  said  note  in  exchange  or  trade  for 

s  Susquehanna  Fertilizer  Co.  of  Baltimore  City  v.  Thomas  H.  White  & 
Co.,  7  A.  802,  66  Md.  444,  59  Am.  Rep.  186. 
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said  phosphate  by  untrue  representations  on  the  part  "of  the  de- 
fendant on  which  the  plaintiff  relied,  and  had  a  right  to  rely.« 

§  4164(2).     Michigan 

You  are  instructed  that  it  is  the  contention  of  the  defendants 
that  at  the  time  of  this  transaction  all  matters  were  closed,  and 
that  the  full  payment  of  these  sums  as  consideration  for  this  stock 

was  made;    in  other  words,  that  they  paid  him  $ in  cash, 

and  for  the  balance  of  the  payments  for  these  shares  of  stock  gave 
them  the  notes  of  the  paper  company  in  the  sums  mentioned.  In 
other  words,  that  these  notes  were  not  in  security  for  any  personal 
promise  on  the  part  of  the  defendant  to  pay,  but  were  given  in  ac- 
tual payment.  Now,  it  is  well  settled  in  this  state  that  the  giving 
of  a  promissory  note  for  goods  sold  or  for  other  v.aluable  consid- 
eration is  no  payment  unless  it  is  specially  agreed  to  be  so  done. 
In  this  respect,  therefore,  I  charge  you  that  in  order  for  the  defend- 
ant to  defeat  this  claim  they  must  show  that  the  three  notes  were 
offered  by  the  defendant  and  were  accepted  by  the  plaintiff  as  full 
payment  for  the  debt  primarily  owing  by  the  defendant.  The  giv- 
ing of  a  note  by  a  third  person  is  not  payment  unless  it  is  so  re- 
ceived, and  it  is  a  question  for  you  to  determine  whether  it  was 
so  received.  In  other  words,  that  is  the  main  question  of  fact  in  this 
case.  It  is  your  province  to  determine  whether  or  not  the  notes  in 
question  were  given  and  received  by  the  plaintiff  and  his  associates 

upon as  payments.     In  determining  this  question  you  have 

the  right  to  take  into  consideration  all  the  facts  surrounding  the 
transaction.  There  has  been  testimony  on  both  sides  6i  this  propo- 
sition which  it  is  your  province  to  hear  and  determine.  Testimony 
of  the  plaintiff  as  to  his  understanding,  and  the  testimony  of  the 
defendants  as  to  their  understanding.  You  will  also  consider  the 
subsequent  acts  and  actions  of  the  parties  to  this  proceeding  in  de- 
termining this  question,  but  only  in  so  far  as  ■  they  relate  back  to  the 

original  transaction  of .    That  is,  you  may  consider  the  actions 

of  the  parties  after  the  original  transaction,  so  far  as  they  have  a 
bearing  as   to  what  was  ■  the  understanding  between  the  parties  on 

the  date,   -.     If   you   find   after  taking  into    consideration   all 

of  the  circumstances  both  at  the  time  of  the  transaction  and  the 
testimony  as  to  the  actions  of  the  parties  thereafter,  if  you  find  after 
weighing  the  testimony  that  these  notes  were  given  as  security,  then 
manifestly  the  claim  exists  against  the  defendant  for  the  balance  of 
the  purchase  price.  If  you  are,  on  the  contrary,  satisfied  from  the 
testimony  and  the  actions  of  the  parties  thereafter  and  the  payments 
and  receipts  of  interest  and  all  of  the  circumstances  that  enter  into  it, 

»  Susquehanna  Fertilizer  Co.  of  Baltimore  City  v.  Thomas  H.  White  & 
Co.,  7  A.  802,  66  Md.  444,  59  Am.  Eep.  186. 
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if  you  are  satisfied  that  these  notes  were  given  as  payment  by  the  de- 
fendant to  the  plaintiflf  for  the  balance  of  the  purchase  price  of  the 
stock,  it  is  your  manifest  duty  to  return  a  verdict  of  no  cause  of  action 
in  favor  of  the  defendant.    The  mere  fact  the  notes  were  not  paid  or 

that  the :—  Paper  Company  went  into  insolvency  and  nothing  was 

realized,  does  not  give  the  plaintiif  s  the  right  to  change  their  remedy  and 
proceed  against  these  defendants  in  a  personal  way.     If  you  find 

that  they  received  on ,  or  shortly  thereafter,  these  notes  in 

payment  of  the  balance  due,  the  fact  that  nothing  was  realized 
does  not  change  the  status  of  the  parties  in  any  respect  whatso- 
ever.' 

I  charge  you  that  in  order  to  prove  that  the  notes  were  accepted 
as  payment,  the  circumstances  surrounding  the  giving  and  receiv- 
ing of  the  notes  and  actions  of  both  parties  at  the  time  the  notes 
were  received  and  after  that  time  may  be  taken  into  consideration. 
And  if  you  find  from  the  testimony  that  the  plaintiff  and  his  as- 
signors' actions  at  the  time  the  notes  were  given  and  since  that 
time  were  such  as  to  lead  you  to  believe  that  he  accepted  the  notes 

as  payment  and  intended  to  look  to  the Paper  Company  or  to 

the  statutory  liability  of  the  stockholders  of  that  company  under 

the  laws  of  the  state  of  in  enforcing  his  claim,  your  verdict 

must  be  for  the  defendant.* 

§  4164(3).    South  Dakota 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  in 
this  case  that  C.  understood  that  plaintiff  was  to  be  released  from 
his  liability  on  the  note  he  gave  defendant,  and,  by  reason  of  such 
understanding,  C.  gave  the  note  and  mortgage  in  evidence,  this 
fact  alone  will  not  entitle  this  plaintiff  to  a  verdict,  unless  you 
find  as  a  fact  by  a  fair  preponderance  of  the  evidence  that  the  un- 
derstanding to  release  plaintiff  was  mutual;  that  is  that  defend- 
ant also  understood  that  plaintiff  was  to  be  released  from  his  lia- 
bility on  said  note  by  the  giving  of  the  C.  note  and^^ortgage.  The 
burden  of  proof  is  on  the  plaintiff  to  show  by  a  fair  preponderance 
of  all  the  evidence  that  it  was  the  mvitual  understanding  of  the 
parties,  at  the  time  of  the  giving  of  the  new  note,  that  plaintiff 
was  to  be  released  from  the  old  note.* 

§  4165.     To  whom  payment  made 

We  will  say  that  the  defendant  could  not  discharge  his  liability 
to  the  plaintiff  for  the  amount  proved  by  the  plaintiff  and  not  de- 
nied by  the  defendant  in  this  case,  except  by  payment  thereof  to 

7  Swan  V.  Gregory,  161  N.  W.  933,  ^  Grissel  v.  Bank  of  Woonsocket,  80 
195  Mich.  457.                                               N.  W.  161,  12  S.  D.  93. 

8  Swan  V.  Gregory,  161  N.  W..  933, 
195  Mich.  4575 
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the  plaintiff,  or  to  some  person  authorized  by  the  plaintiff  to  re- 
ceive the  same ;  that  any  payment  by  the  defendant  to  any  per- 
son other  than  the  plaintiff  or  its  authorized  agent,  constituted 
such  other  person  the  agent  of  the  defendant,  and  payment  to  such 
other  person  would  not  thereby  discharge  the  defendant's  lia- 
bility." 

§  4166.     Presumptions  as  to  payment 

The  jury  is  instructed  that,  while  the  defendant  does  not  plead 
the  statute  of  limitations  as  a  legal  defense  to  this  action,  never- 
theless, if  the  jury  find  from  the  evidence  that,  after  the  time  the 
plaintiff  claims  he  paid  the  note  in  controversy,   said   defendant 

visited  on  business  and  pleasure  on  several  occasions,  and 

met  and  conversed  with  plaintiff,  and  if  you  further  find  from  the 
evidence  that  said  plaintiff  did  not  say  or  intimate  to  defendant 
anything  concerning  said  note,  or  that  he  had  paid  the  said  note, 
or  that  said  defendant  was  indebted  to  him  in  any  way,  and  if  you 
further  find  from  the  evidence  that  the  plaintiff  made  no  demand 

of  any  kind  on  said  defendafit  to  pay  said  note  until ,  such 

facts  should  be  considered  by  you  in  connection  with  all  the  facts 
given  in  evidence  in  determining  wherein  lies  the  truth  of  the  con- 
troversy.^^ 

§  4167.     Receipt  as  evidence  of  payment 

Receipt  as  evidence  as  to  application  of  payment,  see  post,  §  417L 
§  4167(1).    Alabama 

The  court  charges  the  jury  that  the  receipt  given  by to 

,  is  not  a  full  discharge  of  the  debt,  if  they  find  that  there 

was  a  mistake  in  the  calculation  of  the  interest  due  at  time.^^ 
§  4167(2).    Arkansas 

The  jury  are  instructed  that  when  it  is  shown  by  the  defendant 
that  the  note  has  been  marked  paid  by  the  plaintiff,  and  the  plain- 
tiff seeks  to  avoid  the  issuance  of  his  receipt  of  payment  on  the 
ground  of  mistake,  the  burden  of  proof  is  upon  the  plaintiff, 
and  he  must  overcome  this  presumption  of  payment  by  a  preponder- 
.  ance  of  testimony.-'* 
MI67(3).    California 

You  are  instructed  th^t  a  receipt  is  never  conclusive;  it  is  al- 
ways open  to  explanation,  and  the  purpose  for  which  it  is  given 
may  be  shown." 

10  Stromberg-Carlson  Telephone  12  Hart  v.  Sharpton,  27  So.  450,  124 
Mfg.  Go.  V.  Derrickson  (Del.)   84  A.      Ala.  638. 

1029,  3  Boyce,  444.  is  Continental  Gin  Co.  v.  Benton, 

11  Hubenthal  v.  Gibbons,  150  N.  W.       149  S.  W.  528,  104  Ark.  367. 

1067,  168  Iowa,  630.    Plaintiff  claim-  i^  Brown' v.    Crown    Gold    Milling 

ed  that  the  note  in  question  was  paid      Co.,  89  P.  86,  150  Cal.  376. 
by  him  as  surety  for  defendant. 
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§  4167(4).    Illinois 

The  jury  are  instructed  that  the  receipt,  indorsed  on  the  back 
of  the  policy  of  insurance  in  evidence  in  this  case,  the  signature  to 

the  same  being'admitted  to  be  in  the  handwriting  of  tjie  said , 

is  evidence  of  a  satisfactory  character  that  the  said  re- 
ceived the  amount  of  money  in  said  receipt  specified,  and  that,  to 
do  away  with  its  force,  the  testimony  should  be  convincing,  and 
the  burden  of  proof  to  explain  or  contradict  said  receipt  rests  on 
the  defendant.^® 

§  4167(5).     Michigan 

You  are  instructed  that,  if  you  are  satisfied  that  the  receipt  was 
given  under  the  circurristances  I  have  detailed,  as  claimed  by  claim- 
ant, then, .  notwithstanding , the  fact  of  its  appearing  to  cut, off 
from  claimant  any  right  to  recover,  you  will  cast  aside  the  Receipt, 
and  give  him  such  damages  as  you,  under  the  instructions  I  have 
given  you,  determine  he  is  entitled  to.-'* 

§  4167(6).    IMissouri 

You  are  instructed  that  under  the  law  a  receipt  is  only  prima 
facie  evidence  of  payment  and  may  be  explained,  and  although  the 
jury  may  believe  that  plaintiff  signed  the  receipt  in  evidence,  if 
they  further  believe  from  all  the  evidence  in  the  case  that  it  was 
not  signed  by  plaintiff  as  a  receipt  in  full  for  the  identical  services 
and  account  sued  for,  the  jury  should  disregard  the  receipt." 

§  4168.     Application  of  payments 
§  4168(1).     Georgia 

The  jury  are  instructed  that  the  general  rule  of  law  is  that  the 
oldest  lien  and  the  oldest  item  in  an  account  will  be  first  paid,  the 
presumption  being  that  such  was  the  fair  intention  of  the  parties.^* 

j;  4168(2).    Illinois 

The  court  further  instructs  the  jury,  for  the  plaintiffs,  that,  in 
deciding  whether  payments  made  by  defendants  to  plaintiffs  were 
made  on  the  ties  or  on  the  construction  contract,  the  jury  will 
take  into  corisideration  all  the  evidence  given  in  regard  to  the  pay- 
.ments,  how  they  were  to  be  applied,  what  they  were  talking  about 
when  the  payments  were  made,  and  in  this  manner  arrive  at  the 
intention  of  the  parties  paying  and  receiving  the  money .^® 

15  Vigus  V.  O'Banrion,  8  N.  E.  778,  is  Lawton  v.  Blitch,  10  S.  E.  353, 
118  111.  334.                                             '  83  Ga.  663. 

16  Hooker  v.  Van  Slamtirook,  86  N.  lo  Snell  et  al.  v.  Cottingham  et  al., 
W.  402,  127  Mich.  61.  72  111.  124.    This  instruction  does  not 

17  Lipperd  v.  Lipperd's  Eltate,  163  tell  the  jury  that  application  of  pay- 
S.  W.  934, 181  Mo.  App.  106.  ments  can  only  be  made  by  the  par- 
ties. 
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§  4169.     Same— Right  of  debtor 
§  4169(1).    Alabama 

You  are  instructed  that,  if  plaintiff  owed  defendant  both  a  book 
account  and  the  mortgage  debt,  plaintiff  had  a  right  to  have  the 

payment  of  $ applied  to  either  debt  he  chose,  and  if  in  fact 

K^  directed   defendant  to  credit  the  payment  of  $ on  the 

mortgage   debt,   when   he  made   the   payment,   defendant  had  no 
right  to  apply  it  to  the  book  account.^** 

§  4169(2).    Nebraska 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  a  debtor 
has  a  right,  in  paying  money  or  transferring  property  in  satisfaction 
of  his  debts  to  a  creditor  to  whom  several  and  distinct  'debts  are 
due,  to  direct  to  which  indebtedness  such  a  payment  or  transfer  of 
property  shall  operate  as  a/ credit,  and  the  creditor  is  bound  to  al- 
low the  credit  for  said  payment  or  transfer  of  property  as  directed 
by  the  debtor.  And  should  you  find  from  a  preponderance  of  all 
the  evidence  that  the  defendant  directed  the  plaintiff  to  credit  all 
purchases  of  property  made  at  such  defendant's  sale  upon  the  note 
herein  in  controversy,  and  should  you  further  find  that  property 
was  purchased  thereat  by  said  plaintiff,  you  are  further  Instructed 
that  the  amounts  of  said  purchases  of  property  are  to  be  allowed 
upon  said  note,  even  though  you  should  find  from  a  consideration 
of  the  evidence  that  said  plaintiff  did  in  fact  credit  the  same  upon 
other  notes  of  defendant,  and  you  are  to  allow  all  amounts  of  such 
purchases  that  you  may  find  to  have  been  so  made  herein  as  a  credit 
upon  the  note  in  controversy.*'^ 

§  4170. .  Same — Burden  of  proof  as  to  application  of  payments 

The  court  instructs  the  jury  that,  where  the  plaintiff  proves,  by 
a  preponderance  of  the  evidence,  that  certain  sums  of  mone-y  have 
been  paid  to  the  defendant,  and  the  defendant  claims  that  said 
payment  was  made  upon  some  other  demand  or  account,  which  he 
claims  he  then  held  against  plaintiff,  the  burden  of  proof  is  on  the 
defendant  to  show  by  a  preponderance  of  evidence  that  there  then 
was  a  subsisting  and  unpaid  debt,  due  defendant  from  plaintiff 
upon  which  such  payment  was  applied.** 

§  4171.     Same — Receipt  as  evidence  as  to  application 

You  are  instructed  that  the  receipt  for  $ is  not  conclusive 

that  the  payment  was  directed  to  be  made  on  the  book  account. 
If  you  believe  from  the  evidence  that  plaintiff  did  not  agree  to  its 

2?  Lynn  v.  Bean,  37  So.  515,  141  =2  Praii  v.  Undei-vvood,  79  111.  Aun. 

Ala.  236.  451.  * 

21  Murray  v.   Schneider,  90  N.  W. 
206,  64  Neb.  484. 


4455  PAYHENT  ;§.  4173 

being  applied  on  the  book  account,  but  directed  its  application  to 
the  mortgage,  then  the  language  of  the  receipt  does  not  show  that 
the  payment  was  made  on  the  book  account.** 

§  4172.     Recovery  back  of  payments — Payments  under  mistake  of 

fact 

Eight  to  recover  back  usurious  payments  as  dependent  on  whether  they  were 
voluntarily  made,  see  post,  §  5125. 

You  are  instructed  that,  if  you  believe  from  the  evidence  that,  in 
paying  the  money  to  defendant, paid  it  in  cash,  and  was  act- 
ing for  the  person,  G.,  who  called  himself ,  and  not  for  plain- 
tiffs, and  that  said  money  was  paid  and  received  in  full  payment 
and  satisfaction  of  a  claim  of  defendant  against  said  G.,  and  for 
money  lent  said  G.  by  defendant,  without  knowledge  or  notice  by 
the  defendant,  at  the  time  he  received  said  money,  that  said  G. 
had  forged  any  papers  to  secure  the  money  from  plaintiffs,  or  had 
perpetrated  any  other  fraud  upon  plaintiffs,  and  the  defendant  re- 
ceived said  money  in  good  faith,  in  full  payment  and  discharge  of 
said  claim,  then  you  cannot  find  for  the  plaintiffs.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
defendant  received  the  money  paid  him  in  full  payment  and  satis- 
faction of  a  claim  he  had,  if  you  believe  he  had  such  claim  against 
G.  for  money  lent  him,  and  surrendered  up  to  said  G.  two  notes  and 
a  mortgage,  and  if  you  further  believe  that  he  was  led  to  believe, 
and  did  believe  that,  for  a  period  of  time  between  the  time  of  said 

payment  and  some  time  in  ,  his  said  claim  had  been  fully 

paid  up  and  satisfied,  and  induced  by  said  belief  he  forbore  during 
all  of  said  time  to  attempt  to  collect  or  prosecute  his  claim,  you 
cannot  find  for  the  plaintiffs.^^ 

§  4173.     Same — Recovery  back  of  payments  as  made  under  duress 

You  are  instructed  that  it  is  the  claim  of  the  plaintiff  that  she  was 

induced  to  pay  the  sum  of  $ by  duress,  and  I  instruct  you 

that  duress  exists  when  one  by  the  unlawful  act  of  another  is  in- 
duced to  make  a  contract  or  perform  some  act  under  circumstances 
which  deprive  him  of  the  exercise  of  free  will.  Mere  apprehension 
of  threats  of  a  civil  proceeding  or  suit  based  on  a  summons  and 
garnishment  process  in  a  civil  proceeding  to  enforce  a  claim  un- 
accompanied by  any  act  of  hardship  or  oppression  does  not  render 
a  payment  in  response  thereto  involuntary  in  the  sense  that  it  can 
be  recovered  back.     The  question   in  this  case  is  not,   Did  de- 

2  3  Lynn  V.  Bean,  37  So.  515,  141  owner,  and  on  such  representations 

Ala.  236.  obtained  a  loan  of  money,  both  from 

2*  Russell  V.  Richard.  &  Thalbeimer,  plaintiff  and  defendant. 

60  So.  411,  6  Ala.  App.  73.     G.  rep-  25  Russell  v.  Richard  &  Thalheim- 

resented  himself  to  be  a  certain  land-  er,  60  So.  411,  6  Al^  App.  73. 
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fendant  have  a  claim  he  could  enforce  if  the  suit  had  gone  for- 
ward?   The  question  is,  Did  he,  through  Attorney ,  coerce 

plaintiff;  that  is,  put  her  under  duress  so  she  was  not  able  to  ex- 
ercise her  own  free  will  and  agency  and  thereby  was  the  payment 
rendered  involuntary  ?  If  she  was  not  deprived  of  her  free  will  and 
agency;  then  the  payment  was  voluntary,  and  your  verdict  should 
be  no  cause  of  action.  To  constitute  dufess  it  is  nbt  necessary  that 
physical  force  be  used.  Duress  is  either  of  the  person- or  of  the 
property  of  a  party,  and  if  you  believe  from  the  evidence  that,  al- 
though no  force  was  used,  yet  if  by  unlawful  acts  plaintiff  was  in- 
duced to  pay  over  the  money  under  circumstances  which  deprived 
her  of  the  exercise  of  free  will,  then  I  instruct  you  that  the  same 
was  such  duress  as  entitles  her  to  maintain  this  action.  In  deter- 
mining the  question  of  duress,  sex,  age,  state  of  health,  and  finan- 
cial condition  of  the  plaintifif  should  be  considered.  You  have  a 
right  to  inquire.  Is  the  plaintiff  strong  and  robust  or  nervous  and 
irritable,  and  what  effect,  if  any,  did  that  have?  Was  she  under  aU 
the  circumstances  in  that  condition  of  mind  whereby  she  exer- 
cised a  voluntary  volition,  free,  and  not  under  the  coercion  of 
others.*® 

You  are  instructed  that  the  plaintiff  in  this  case  claims  that  the 

money  involved  was  paid  by  her  to  under  what  is  known 

in  the  law  as  duress ;  that  is,  the  circumstances  were  such  that  she 
was  not  acting  voluntarily  and  of  her  own  free  will  in  paying  over 

this  money  to on  the  claim  asserted  against  her.    I  instruct 

you,  gentlemen,  that  if  a  claim  is  presented  against  a  person,  and 
that  person  voluntarily  pays  the  claim,  the  money  -cannot  be  recov- 
ered back  simply  on  the  ground  that  it  could  not  have  been  legally 
enforced  had  the  person  seen  fit  to  contest  the  matter  rather  than 
pay  it.  So  in  this  case,  if  plaintiff  saw  fit  to  pay  or  settle  this 
claim  as  she  did  rather  than  have  a  lawsuit,  or  in  preference  to  the 
notoriety  and  publicity  which  would  follow  a  contest,  and  that  she 
was  acting  free  and  of  her  own  volition,  then  she  cannot  recover  it 
back,  and  your  verdict  should  be  for  the  defendant.  If  you  find 
from  the  evidence  that  the  defendant  did  not  do  anything  or  say 
anything  which  tended  to  frighten  plaintiff  or  give  her  cause  to 
think  that  her  person  was  in  danger,  or  that  her  property  or  rights 
were  in  danger,  but  if,  on  the  other  iiand,  he  only  told  her  he  had 

a  claim  for and  had  started  a  suit  thereon,  and  would  have 

a  summons  served  on  her  and  garnishment  served  on  and 

if  he  did  not  urge  her  to  pay  or  to  make  settlement,  but,  on  the 
contrary,  told  her  he  could  not  advise  her,  and  that  there  was  no 
hurry  in  the  matter,  and  she  had  better  take  time  and  get  counsel 

ae  Welch   v.   Beeching,   159  N.   W.  486,  193  Mich.  338. 
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and  advice,  and  she  paid  the  money  rather  than  take  time  and 
get  coimsel  or  to  avoid  notoriety  and  publicity,  pr  the  trouble  and 
expense  of  a  lawsuit,  then  she  cannot  claim  to  have  been  coerced, 
or  that  the  payment  was  involuntary,  and  your  verdict  must  be 
for  the  defendant.*' 

§  4174.  Same — Recovery  back  of  moneys  as  obtained  under  du- 
ress of  threats 

You  are  instructed  that  in  this  case  certain  payments  of  money, 

^^gregating  $ ,  are  admitted  to  have  been  made  by  the  plfiin- 

tiff  to  the  defendant,  and  one  question  for  you  to  determine  is : 
Were  such  payments  made  while  plaintiff  was  under  duress,  be- 
cause, of  the  threats  either  uttered  by  defendant  or  implied  from 
his  conduct?  "Duress"  may  be  defined  as  an  unlawful  restraint, 
■  intimidation  or  compulsion  of  another  to  such  an  extent  and  de- 
gree as  to  induce  such  .other  person  to  do  or  perform  some  act 
which  he  is  not  legally  bound  to  do,  contrary  to  his  will  and  incli- 
nation.** I 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 

defendant  obtained  the  sum  of  $ from  the  plaintiff,  for  which 

plaintiff  was  not  indebted  to  defendant,  and  you  further  find  that 
at  the  time  of  such,  payment,  or  shortly  before,  defendant  accused 
plaintiff  of  theft,  and  in  connection  with  such  charge  threatened  to 
accuse  him  with  the  commission  of  such  crime,  or  to  cause  his 
arrest  therefor,  and'  you  further  find  that  such  threat  to  accuse  him 
of  crime  or  cause  his  arrest  caused  or  induced  plaintiff  to  fear  that 
the  defendant  would  accuse  him  of  crime,  or  cause  his  arrest  on 
such  charge,  and  you  further  find  that  such  money  would  not  have 
been  paid  without  such  threat,  and  that  it  was  in  fact  made  con- 
trary to  plaintiff's  will  and  inclinations,  then  I  say  to  you  the  plain- 
tiff is  entitled  to  recover  the  amount  so  paid.*® 

You  are  instructed  that  the  defendant  has  admitted  the  receipt 

of  $ from  the  plaintiff,  and  is  defending  this  action  upon  the 

ground  that  he  was  justly  entitled  to  that  amount  and  more  from 
plaintiff,  and  that  such  sum  was  paid  to  him  in  settlement  of  claim. 
This  is  an  affirmative  defense,  and  it  is  incumbent  upon  the  defend- 
ant to  establish  it  by  a  preponderance  of  the  evidence,  and  in  this 
connection  I  say  to  you  that  if  you  find  from  the  evidence  that  the 
payments  in  question,  or  either  of  them,. were  extorted  from  plain- 
tiff, because  and  by  reason  of  threats  on  the  part  of  the  defendant 
that  he  would  institute  a  prosecution  against  the  plaintiff  or  cause 

2'  Welch  V.   Beeching,   159  N.   W.  29  Wilbur    v.    Blanchard,    126    P. 

486,  193  Miich.  338.  1069,  22  Idaho,  517. 

2  8  Wilbur    V.    Blanchard,    126    P. 
1069,  22  Idaho,  517. 
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his  arrest  for  theft,  and  that  such  threats  caused  plaintifif  to  fear 
that  defendant  would  do  so,  and  you  further  find  that  such  money 
■would  not  have  been  paid  without  such  threats,  and  it  was  in  fact 
paid  contrary  to  plaintiff's  will  and  inclinations,  because  of  said 
threats,  then  such  transaction  or  transactions  would  not  be  a  set- 
tlement, and  you  will  find  for  the  plaintiff  in  whatever  sum  or  sums 
was  paid  by  him  by  reason  of  such  threats  of  prosecution  or  ar- 
rest.*' 

You  are  instructed  that  the  defendant  cannot  defend  this  action 
upon  the  mere  ground  that  the  charge  Of  theft  which  he  made 
against  plaintiff  was  true,  or,  in  other  words,  the  truth  or  falsity  of 
that  charge  alone  is  wholly  immaterial  to  this  inquiry,  as  one  is 
not  justified  in  extorting  money  from  even  one  guilty  of  crime 
provided  you  find  any  extortion  was  practiced. ^'^ 

3»wnbur    V.    Blanchard,    126    P.  siwiljjur    t.     Blanchard,    126    P. 

1069,  22  Idaho,  517.  1069,  22  Idaho,  517. 
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CHAPTER  CCXXVI 

PEEJURY 

§  4175.  Elements  of  offense. 
4175(1).  Delaware. 
4175(2).  Oklahoma. 
4175(3).  Washington. 

4176.  Elements  of  false  swearing. 

4177.  Attempt  at  subornation  of  perjury — Elements  of  offense. 

4178.  Necessity  of  showing  falsity  of  statement  of  defendant. 

4178(1).  Delaware. 
4178(2).  Texas. 

4179.  Intent  of  defendant  and  knowledge  by  him  of  falsity  of  testimony  or 

affidavit. 
4179(1).  Delaware. 
4179(2).  Indiana. 
4179(3).  Michigan. 
4179(4).  Texas. 

4180.  Materiality  of  false  testimony. 

4180(1).  Delaware. 
4180(2).  Oklahoma. 
4180(3).  Texas. 

4181.  Pleading  and  proof. 

4182.  Necessity  of  showing  that  false  statement  of  defendant  was  that 

alleged  in  indictment. 

4183.  Necessity  of  proving  precise  words  alleged  in  indictment. 

4184.  Evidence — Reputation  of  defendant  for  truth  and  veracitj 

4185.  Consideration  of  mental  condition  of  defendant. 

4186.  Sufficiency  of  evidence. 

§  4175.     Elements  of  offense 
$  4l75(t).     Delaware 

You  are  instructed  that  perjhry  was  an  offense  at  common  law, 
and  has  been  described  to  be  where  a  lawful  oath  is  administered  in 
sdme  judicial  proceeding,  or  in  due  course  of  justice,  to  a  person 
who  swears  willfully,  absolutely  and  falsely,  in  a  matter  material 
to  the  issue  or  point  in  question.^ 

§  4175(2).    Oklahoma 

You  ara  instructed  that  the  statute  under  which  this  indictment 
is  drawn  reads  as  follows:  "Every  person  who,  having  taken  an 
oath  that  he  will  testify,  declare,  depose,  or  certify  truly  before 
any. competent  tribunal,  officer,  or  person,  in  any  of  the  cases  in 
which  such  an  oath  may  by  the  law  be  administered,  states  any 
material  matter  which  he  knows  to  be  false,  is  guilty  of  perjury." 
Our  statute  further  provides  that  it  is  no  defense  in  a  prosecution 
for  perjury  that  the  accused  did  not  know  the  materiality  of  the 
false  statement  made  by  him ;  or  that  it  did  not  in  fact  affect  the 

1  State  V.  Thomas,  78  A.  640,  2  Boyce,  20. 
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proceedings  in  or  for  which  it  was  made.  It  is  sufficient  that  it 
was  material,  and  might  have  been  used  to  affect  such  proceeding.* 
You  are  instructed  that,  before  the  jury  can  convict  the  defend- 
ant in  this  case,  you  must  find  from  the  evidence  beyond  a  rea- 
sonable doubt  the  following  facts:  First,  that  the  district  court 
of ,  was  in  lawful  session  on  said day  of  —^ ;  sec- 
ond, that  the  grand  jury  in  and  for  the term  of  the  district 

court  of county  was  in  lawful  session ;  third,  that  one 

was  then  and  there  the  lawful  foreman  of  said  grand  jui-y;  fourth, 
that  the  said  grand  jury  was  then  and  there  investigating  a  charge 

against , , ,  and for  the  crime  of  gaming 

by  playing  at  craps  for  money  in ;  fifth,  that  the  said  gratid 

jury  then  and  there  had  the  lawful  power,  authority,  and  jurisdic- 
tion to  inquire  into  said  offense  and  return  an  indictment  therefor ; 

sixth,  that  the  defendant,  on  or  about  the -,  appeared  before 

said  grand  jury  to  testify  concerning  the  charge  against  the  said 
persons  above  named ;  seventh,  that  the  said  defendant  then  and 
there  took  an  oath  which  was  administered  to  him  by  the  said 

,  as  the  foreman  of  said  grand  jury,  in  substance,  that  the 

testimony  which  he,  the  said  defendant,  wbuld  give  before  said 
grand  jury  would  be  the  truth,  the  whole  truth,  and  nothing  but 

the  truth;   eighth,  that  the  said then  and  there  had  lawful 

power  and  authority  to  administer  said  oath ;  ninth,  that  the  said 
defendant,  while  so  testifying  before  said  grand  jury  as  under 
oath,  did  state  to  said  grand  jury,  in  substance,  that  on  the -night 

when  came  upon  the  said  defendant,  ^,  ,  and 

in  a  stormhpuse  at  or  near ,  he,  the  said  defendant, 

did  not  state  to that  he  was  in  there  trying  to  win  a  piece  of 

money  gambling;  that  said  statements  so  made  to  said  grand  jury 
were  false;    that  said  defendant  did  make  said  statement  to  said 

on  said  night;    that  said  defendant  then  and  there  well 

knew  that  said  statement  so  niade  by  him  to  said  grand  jury  was 
false,  and  it  must  be  shown  that  said  statement  was  then  and 
there  material  to  the  matters  under  investigation  by  said  grand 
jury.  Should  you  find  all  the  foregoing  facts  to  have  been  proved 
by  the  evidence  in  this  case  beyond  a  reasonable  doubt,  it  would 
be  your  duty  to  convict  the  defendant.  Should  you  fail  to  so  find, 
then  you  could  not  convict  the  defendant  upon  the  allegations  con- 
tained in  the  indictment,  to  the  effect  that  the  said  defendant  did 
willfully  and  contrary  to  his  said  oath  testify  to  said  grand  jury, 
in  substance,  that  oh  the  occasion  in  question  he,  the  defendant] 
was  in  thete  trying  to  win  a  piece  of  money  gambling.* 

Okl^Or^°252  ^'  ^'^'^'  "^  ^'  ^^*'  ^         f  Coleman  v.  State,  118  P.  694,  6 
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You  are  instructed  that,  if  the  jury  believe  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that  the  defendant,  on  the 
occasion  in  question,  while  the  grand  jury  was  investigating  the 
charge  above  mentioned  against  the  persons  above  named,  after 

having  been  sworn  by ,  foreman  of  said  grand  jury,  to  tell 

the  truth,  the  whole  truth,  and  nothing  but  the  truth,  did  willfully 
and  corruptly  and  contrary  to  his  said  oath  make  either  of  the 
statements  above  mentioned,  and  that  said  statements  were  then 
and  there  false,  and  that  the  defendant  then  and  there  well  knew 
the  same  to  be  false,  and  that  said  statements  were  then  and  there 
material  to  the  matters  under  investigation  by  the  said  grand  jury, 
then  and  in  that  event,  it  would  be  your  duty  to  find  the  defendant 
guilty  as  chai-ged.  Should  you  fail  to  so  find,  it  would  t)e  youf 
duty  to  acquit  the  defendant* 

The  court  will  instruct  the  jury  as  k  matter  of  law  that  if  they  be- 
lieve from  the  evidence  in  this  case  beyond  a  reasonable  doubt  that 
the  grand  jury  on  the  occasion  in  question  was  investigating  a 

<:harge  against ,  ,  ,  and  on  a  charge  of 

gambling  by  playing  at  craps  for  money  in  said  storm  cellar  at 

,  and  that  the  said  defendant  testified  before  said  grand 

jury,  in  substance,  that  said,  persons  were  not  in  said  storm  cellar 
gambling,  then  this  said  alleged  statement  was  material,  and  if  the 
jury  should  find  from  the  evidence  in  this  case  beyond  a  reason- 
able doubt  that  the  said  defendant,  while  so  testifying  before  said 
grand  jury  as  under  oath,  did  state  to  said  grand'  jury  in  substance 

that  the  said , , ,  and were  not  in  there 

gambling,  meaning  in  said  stormhouse,  and  that  in  truth  and  in 
fact  the  said , , ,  and were  in  said  storm- 
house  gambling,  and  that  said  defendant  then  and  there  well  knew 
that  said  parties  were  in  said  stormhouse  gambling,  and  that  said 
defendant  made  said  statement  willfully  and  contrary  to  his  said 
oath,  and  knowing  the  same  to  be  false  when  he  so  made  it,  and 
that  said  statement  was  then  and  there  material  to  the  matters 
under  investigation  by  said  grand  jury,  then  it  would  be  your 
duty  to  find  the  defendant  guilty  as  charged.  Should  you  fail  to 
so  find  beyond  a  reasonable  doubt,  you  should  acquit  the  defend- 
ant.5 

§  4175(3).    Washington 

You  are  instructed  that,  in  order  to  convict  the  defendant,  the 
jury  must  be  satisfied  beyond  a  reasonable  doubt:     First..  That 

the  action  was  pending  in  this  court  wherein  the  state  of 

was  prosecuting  V.  upon  an  issue  joined  therein  on  the  charge 

*  Coleman  v.  State,  118  P.  594,  6  b  Coleman  v.  State,  118  P.  594,  6 

■Okl.  Cr,  252.  Okl.  Cr.  252. 
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of .     Second.  That  this  defendant  upon  the  trial  of  said  cause 

was  sworn  as  a  witness  in  said  cause  before ,  who  was  then  and 

there  deputy  clerk  of  said  superior  court,  that  the  evidence  which  he,  the 
said  defendant,  would  give  to  the  court  and  jury  in  the  issue  joined  in 

said  cause  between  the  state  of and  said  V.  should  .be  the  truth, 

the  whole  truth,  and  nothing  but- the  truth,  and  that  he,  the  said , 

as  such  deputy  clerk  as  aforesaid,  then  and  there  had  authority  and 
power  to  administer  the  said  oath  to  said  defendant,  and  that  the  oath 
was  taken  by  said  defendant  before  giving  his  alleged  testimony,  if  you 
find  he  did  so  testify  in  said  cause.  Third.  That  after  having  been 
first  sworn  as  a  witness  in  said  cause,  he  did  testify  to  the  state- 
ments or  testimony  contained  in  the  information.  It  is  not  nec- 
essary, however,  that  they  should  be  proved  in  the  precise  words 
alleged  in  the  information.  It  is  sufficient  if  they  are  substantially 
proven  in  language  and  effect  as  therein  alleged.  Fourth.  That  the 
statements  so  testified  to  by  the  said  defendant,  if  you  find  he  did 
so  testify,  were  false  and  untrue,  and  that  the  defendant,  at  the 
time  he  gave  such  testimony,  willfully  gave  the  same,  knowing 
the  same  to  be  false  and  untrue." 

§  4176.     Elements  of  false  swearing 

In  the  firgt  place  then  you  are  instructed  that  our  law  provides 
that,  if  any  person  shall  deliberately  and  willfully,  under  oath  le- 
gally administered,  make  a  false  statement  by  a  voluntary  decla- 
ration or  affidavit  which  is  not  required  by  law  or  made  in  the 
course  of  a  judicial  proceeding,  he  is  guilty  of  false  swearing,  and 
shall  be  punished.  A  false  statement,  made  through  inadvertence 
or  under  agitation  or  by  mistake,  is  not  false  swearing.  No  per- 
son shall  be  convicted  of  the  offense  of  false  swearing,  except  upon 
the  testimony  of  two  credible  witnesses,  or  of  one  credible  witness 
corroborated  strongly  by  other  evidence  as  to  the  falsity  of  the 
alleged  false  statement  under  oath.  The  term  "deliberately,"  as 
used  in  this  charge,  means  that  the  statement  must  have  been  made 
with  deliberation  and  after  meditation,  and  that  it  was  not  made 
hastily,  through  inadvertence,  or  by  mistake.  The  term  "will- 
fully," as  herein  used,  means  that  the  statement  must  have  been 
made  with  evil  intent  and  legal  malice  and  without  reasonable 
grounds  for  believing  it  to  have  been  lawful,  and  without  legal  jus- 
tification.' 

§  4177.     Attempt  at  subornation  of  perjury — Elements  of  offense 

You  are  instructed  that  an  attempt  at  subornation  of  perjury 
is  an  effort  to  induce  a  witness  to  swear  falsely  in  a  particular  case. 

«  State  V.  Douette,  71  P.  556,  31  '  Welch  v.  State,  157  S.  W.  946,  71 

Wash.  6.  Tex.  Cr.  K.  17. 
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A  mere  general  attempt  to  induce  another  to  swear  falsely  is  not 
sufficient,  but  the  attempt  must  have  reference  to  such  an  act  as 
would  be  perjury  if  successful.* 

You  are  instructed  that,  to  constitute  subornation  of  perjury, 
which  is  the  completed  act,  the  party  rnust  procure  the  commission 
of  the  perjury  by  inciting-,  instigating  or  persuading  the  witness 
to  commit  the  crime;  that  is,  to  swear  falsely.  But  although,  in 
order  to  constitute  subornation  of  perjury,  the  person  incited  must 
actually  take  the  false  oath,  an  attempt  (which  is  the  present  case), 
though  unsuccessful,  to  induce  a  witness  to  give  false  testimony- 
when  such  an  act  would  be  perjury  if  successful,  is  indictable  at 
common  law  as  well  as  under  the  law  of  this  state.  Such  is  the 
law  as  we  understand  it.  But  to  state  the  issue  in  the  present  case, 
in  somewhat  simpler  language,  we  say :  The  question  for  the  jury 
to  determine  is  whether  the  defendant  did  attempt  to  induce  the 

prosecuting  witness,  ,  to  swear  falsely  in  a  case  before  the 

judges  and  jury  sitting  in  this  court.  If  you  believe  beyond  a  rea- 
sonable doubt  that  tbe  defendant  did  make  such  an  attempt  your 
verdict  should  be  guilty.  But  if  you  do  not  so  believe,  or  if  you 
entertain  a  reasonable  doubt  that  he  made  such  an  attempt,  your 
verdict  should  be  not  guilty.® 

§  4178.     Necessity  of  showing  falsity  of  statement  of  defendant 
S  4178(1).    Delaware 

You  are  instructed  that,  to  establish  the  guilt  of  the  accused  it 
is  necessary  for  the  state  to  satisfy  you,  beyond  a  reasonable 
doubt,  that  the  accused  did  testify,  under  oath,   at  the  trial  of 

,  for  the  murder  of ,  in  the  said  court  of ,  in  this 

county,  and  that  her  testimony  was  false  and  was  known  by  her 
•to  be  false,  at  the  time  she  gave  it,  as  set  forth  in  the  indictment.*" 

§  4178(2).    Texas 

You  are  instructed  that  the  defendant  is  charged  with  falsely 
testifying  before  the  grand  jury,  in  substance  and  effect,  that  he 

did  not  bet  at  a  game  played  with  dice  with and or 

any  other  person  on  the  branch  near  his  home  in  ,  on  or* 

about  — : .    The  burden  of  proof  is  upon  the  state  to  prove  the 

alleged  false  statement  beyond  a  reasonable  doubt,  and,  unless  you 
believe  beyond  a  reasonable  doubt  that  the  state  has  done  so,  you 
will  acquit  the  defendant." 

8  state  V.  Johnson  (Del.)  84  A.  1040,  lo  State  v.   Thomas,   78   A.   640,   2 

3  Boyce,  4T2.  Boyce,  20. 

»  State  V.  Johnson  (Del.)  84  A.  1040,  "  Portwood   v.    State,   160   S.   W. 

3  Boyce,  472.  345,  71  Tex.  Cr.  R.  447. 
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§  4179.    Intent  of  defendant  and  knowledge  by  him  of  falsity  of 

testimony  or  affidavit 
§  4179(1)-    Delaware 

You  are  instructed  that  the  charge  in  this  case,  in  substance,  is 
,that  upon  his  application  to  the  justice  of  the  peace  for  a  license 
to  marry,  the  prisoner  at  the  bar  made  false  answer  to  the  justice 

as  to  the  age  of  ,  his  intended  wife,   and  that  the  prisoner 

knew  that  the  answer  was  false  when  he  made  it.    The  prisoner's 

defense,  in  substance,  is  that  he  did  not  know  the  age  of  — ■ , 

except  as  it  had  been  told  him  by  her,  and  that  he  believed  he  an- 
swered truthfully  and  not  falsely  the  questions  of  the  justice.^^ 

You  are  instructed  that,  the  charge  being  perjury,  the  issue  is 
whether  the  defendant  knowingly  or  willfully  made  a  false  answer 
in  a  matter  and  in  a  manner  that  constitute  a  violation  of  the  law. 
If  the  answer  was  in  fact  untrue,  in  the  sense  'of  being  incorrect, 
but  was  made  by  the  prisoner  without  knowledge  of  its  untruth 
and  was  made  by  him  in  good  faith  and  in  the  belief  of  its  truth, 
he  cannot  be  convicted  of  the  charge  in  this  indictment.     But  if 

you  find  the  prisoner  knew  the  age  of to  be  different  from 

that  which  he  stated  under  oath  and  therefore  either  knowingly 
or  willfully  made  false  answer  to  the- justice,  he  is  guilty  of  per- 
jury and  your  verdict  should  be  guilty.^* 

You  are  instructed  that  knowledge  is  an  intangible  thing  resting 
in  the  mind,  the  possession  of  which  may  be  admitted  by  the  party 
or  be  shown  by  proof  of  facts,  circumstances  and  surroundings 
from  which  it  may  reasonably  and  rationally  be  inferred.  It  there- 
fore devolves  upon  you  to  determine  as  the  issue  in  this  case,  from 
the  facts  as  you  have  heard  them  first,  whether  the  prisoner  did 
make  the  false  answer  to  the  justice ;  or,  second,  whether  he  made 
it  willfully  or  with  knowledge  of  its  falsity.^* 
§  4179(2).     Indiana 

,  You  are  instructed  that  a  false  statement,  purposely  made,  can- 
not be  said  to  have  been  corruptly  made,  if  made  by  or  through 
surprise,  mistake,  inadvertence,  or  while  the  witness  was  in  such 
a  stajte  of  mind  on  account  of  physical  or  mental  suffering  that  he 
believed  in  good  faith  that  such  facts  were  in  fact  true,  although 
false.^^ 
§'4I79(3).    Michigan 

The  jury  are  instructed  that  the  question  for  you  to  determine 
in  this  fcase  is  whether  the  defendant  testified  honestly  in  the  be- 

12  State  V.  Dry  den,  84  A.  1037,  3  n  State  v.  Dryden,  84  A.  1037,  3 
Boyce,  466.  Boyee,  466. 

13  State  V.  Dryden,  84  A.  1037,  3  lo  Indianapolis  Traction  &  Termi- 
Boyce,  466.  nal  Co.  v.  Henby,  97  N.  E.  313,  178 

Ind.  239. 
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lief  in  the  truth  of  his  3tatement.  If  you  have  a -reasonable  doubt 
that  he  testified  willfully  to  a  falsehood  you  should  acquit  him.^* 

§  4179(4).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 

case  that  the  defendant  did  dig  the  well  feet  deep  for  the 

said ,  or  if  you  have  a  reasonable  doubt  as  to  whether  he  did 

dig  it feet  deep  or  not,  you  will  acquit  the  defendant.    If  you 

believe  that  the  defendant  dug  a  well ■ —  feet  deep,  and  that  it 

filled  up,  or  if  you  have  a  reasonable  doubt  thereof,  you  will  acquit 
the  defendant.     If  the  employes  of  the  defendant  drilled  a  well  for 

^ feet  deep,  the  defendant  would  not  be  guilty  as 

charged,  and,  if  you  so  believe  or  have  a  reasonable  doubt  thereof, 
you  will  acquit  the  defendant.  Or  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  made  the  false  state- 
ment alleged  in  the  indictment,  but  that  the  defendant  had  been  in- 
formed by  any  of  his  employes  that  the  said  wdl  was ^ —  feet 

deep,  that  the  defendant  believed  it  to  be feet  deep  at  the 

time  he  made  the  statement,  he  would  not  be  guilty  and  you  will 
acquit  him ;  or,  if  you  have  a  reasonable  doubt  thereof,  you  will 
acquit  him.  Or  if  you  believe  from  the  evidence  in  this  case  that 
the  statement  alleged  to  be  false  was  made  by  the  defendant 
through  mistake  or  under  agitation,  or  through  inadvertence,  you 
will  acquit  the  defendant." 

The  jury  are  instructed  that  if,  at  the  time  the  defendant  made 
the  affidavit  set  out  in  the  indictment,  he  believed  said  — : — ■- —  was 

^ — .  years  of  age,  he  would  not  be  guilty  of  false  swearing  a:nd 

should  be   acquitted." 

§  4180.     Materiality  of  false  testimony 
g  4180(1).    Delaware 

You  are  instructed  that,  as  to  the  materiality  of  the  matter  to 
which  the  accused  is  alleged  to  have  testified  uilder  oath,  it  must 
appear  either  to  have  been  directly  pertinent  to  the  issue,  or  point 

in  question,  in  the  said  trial  of  ,  or  tending  to  prove  the 

issue  or  point  in  question  in  said'  trial.** 

§  4180(2).     Oklahoma 

You  are  instructed  that,  as  to  the  materiality  of  the  false  state- 
ments alleged  to  have  been  made  by  the  defendant,  the  true  test  of 
whether  the  alleged  false  statements  of  the  defendant  made  before 
said  grand  jury  were  material ,  is  this :     Were  said  statements  of 

'  16  People  V.  German,  68  N.  W.  150,  is  Aguirre  v.  State,  21  S.  W.  256, 

110  Mich.  244.                    '  31  Tex.  Cr.  K.  519. 

17  Green  v.  State,  132  S.  W.  806,  60  lo  State  v.  Thomas,   78  A.  640,  2 

Tex.  Cr.  R.  530.  Boyce,  20. 
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such  a  character"  that,  if  true,  they  could  properly  influence  the 
action  of  the  grand  jury  in  determining  whether  or  not  an  indict- 
ment  should   be    returned    against    the    parties    under    investigation? 

In  other  words,  if  this  defendant  did   state  to  at  the  time 

and  place  and  under  the  circumstances  in  question,  in  substance, 
that  he  was  in  there  trying  to  win  a  piece  of  money  gambling, 
would  that  be  evidence  tending  to  show  that  the  parties  under  in- 
\'estigation  were  or  were  not  engaged  in  gaming  in  said  storm 
cellar  at  said  time?  If  it  would,  then  said  evidence  was  material. 
If  it  would  not,  then  said  evidence  was  not  material.  If  said  evi- 
dence was  not  material,  then  it  makes  no  difference  whether  the 
same  was  true  or  false,  the  jury  should  find  the  defendant  not 
guilty  so  far  as  that  alleged  statement  is  concerned.*" 
§  4180(3).    Texas 

The  jury  are  instructed  that  whether  the  signature  to  the  in- 
strument, set  forth  in  the  indictment  and  in  evidence  before  you, 

dated ,  was  a  forgery  or  otherwise,  was  a  material  issue,  if 

the  same  was  under  investigation  by  the  grand  jury.  The  true 
test  as  to  materiality  is  whether  the  statement  of  the  witness 
could  have  properly  influenced  the  tribunal  upon  the  question  at 
issue  and  being  investigated  by  it.  If  it  tended  to  do  so,  it  is  ma- 
terial.   The  degree  of  materiality  is  of  no  importance.*^ 

§  4181.     Pleading  and  proof 

You  are  instructed  that,  where  the  indictment  contains  more  than 
one  distinct  assignment  of  perjury  upon  the  same  testimony,  as  in 
this  case,  it  will  be  sufficient  if  any  one  of  them  be  proved ;  and 
proof  of  the  substance  is  sufficient,  provided  it  is  in  substance  and 
effect  the  whole  of  what  is  contained  in  the  assignment  set  forth 
in  the  indictment.** 

§  4182.  Necessity  of  showing  that  false  statement  of  defendant 
was  that  alleged  in  indictment 

You  are  instructed  that,  if  you  beheve  from  the  evidence  that  the 
defendant  swore  falsely  before  the  grand  jury,  still  you  will  not  be 
authorized  to  return  a  verdict  of  guilty  unless  you  further  believe 
beyond  a  reasonable  doubt  that  the  false  statement,  if  any,  was 
substantially  the  same  as  set  out  in  the  indictment.** 

You  are  instructed  that,  if  you  believe  the  defendant  swore  falsc- 
'ly  before  the  grand  jury  that  he  did  not  know  of  any  gaming,  or 

20  Coleman  v.  State,  118  P.  594,  6  leged  false  testimony  was  given   was 

Okl.  Cr.  252.  material.                                          ' 

=  1  Rahm  v.  State,  17  S.  W.  416,  30  22  State  v.  Thomas  (Del.)  78  A  640 

Tex.  App.  310,  28  Am.  St.  liep.  911.  2  Boyce,  20v 

This  instruction  does  not  submit  to  2s  Portwood  v.  State  160  S  W  345 

the  jury  the  determination  of  wheth-  71  Tex.  Cr.  K.  447.  '  •  •  < 
er  the  issue  concerning  which  the  al- 
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that  he  hadn't  played  at  any  game,  or  that  he  hadn't  played  at  a 
game  with  dice  on  the  branch  near  his  home,  or  that  he  hadn't 

played  at  a  game  with , ,  or  any  other  person,  and  you 

further  believe  said  testimony  was  false,  you'  would  not  be  author- 
ized to  convict  him  unless  you  further  believe  beyond  a  reasonable 
doubt  that  the  defendant  also  testified  before  said  grand  jury  that 

he  did  not  bet  at  a  game  played  with and  ■. —  on  the 

branch  near  his  home  in ,  on  or  about .^ 

§  4183.     Necessity  of  proving  precise  words  alleged  in  indictment 

You  are  instructed  that  the  state  is  not  required  to  prove  that 
the  defendant  testified  before  the  grand  jury  in  the  precise  words 
alleged  in  the  indictment.  Upon  that  point  it  is  sufficient  if  the 
state  proves  beyond  a  reasonable  doubt  that  the  defendant  in  testi- 
fying before  the  grand  jury  made  the  statements  in  language,  ef- 
fect, and  meaning  substantially  as  they  are  alleged  in  the  indict- 
ment.*® 

§  4184.     Evidence — Reputation  of  defendant  for  truth  and  veracity 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  prior  to  the  occasion  in  question  the  defendant's  reputation  in 
the  community  in  which  he  lived  for  truth  and  veracity  was  good, 
then  the  jury  may  consider  that  fact  in  determining  the  question  of 
the  defendant's  guilt  or  innocence  of  this  charge.  But,  if,  upon  a 
consideration  of  all  the  evidence  in  the  case,  you  believe  beyond  a 
reasonable  doubt  that  the  defendant  is  guilty  as  charged,  then  his" 
previous  good  reputation  would  neither  justify  nor  excuse  the  of- 
fense.** 

§  4185.     Consideration  of  mental  condition  of  defendant 

The  jury  are  instructed  that  you  should  take  into  consideration 
the  mental  condition  of  the  defendant,  whether  failing  or  normal, 
his  memory,  whether  good  or  bad,  as  bearing  upon  the  question  of 
whether  he  was  guilty  of  the  willful,  corrupt  perjury,  charged 
against  him,  or  the  question  of  a  reasonable  doubt  of  his  guilt.*' 

§  4186.     Sufficiency  of  evidence 

The  jury  are  instructed  that,  in  all,  trials  fot  perjury  and  false 
swearing,  the  law  requires  that  no  person  shall  be  convicted  of 
perjury  or  false  swearing,  except  upon  the  testimony  of  two  credi- 
ble witnesses,  or  one  credible  witness  corroborated  strongly  by 
other  evidence  as  "to  the  falsity  of  the  defendant's  statement  under 
oath.*8 

24  Portwood  V.  State,  160  S.  W.  345,  2?  Leaptrot  v.  State,  40  So.  616,  51 
71  Tex.  Cr.  R.  447.  Fla.  57. 

25  Coleman  v.  State,  118  P.  594,  6  2e  Ag\]irre  r.   State,  21  S.  W,  256^, 
Okl.  Cr.  252.  31  Tex.  Cr.  R.  519. 

26  Coleman  v.  State,  118  P.  594,  6 
Okl.  Cr.  252. 
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A.    Regulations  of  Practice  oe  Medicine  or  Dentistry 

§  4187.     Criminal  liability  for  practicing  without  license — What 

constitutes  practicing  medicine 
1  4187(1).    Delaware 

You  are  instructed  that  the  defendant  does  not  contend  that  he 
liad  a  license  to  practice  medicine,  but  relies  on  the  defense  that 
he  treated  his  patients  personally  by  hypnotism  and  massage,  with- 
out prescribing  any  •  remedies,  and  that  such  treatment  is  not  in 
violation  of  the  statute.  Your  inquiry,  then,  is':  EHd  the  defend- 
ant, for  fee  or  reward,  prescribe  remedies  or  perform  surgical 
operations  for  the  cure  of  any  bodily  disease  or  ailment  in  this  county 
within  two  years  next  before  the  finding  of  this  indictment?^ 

It  is  the  duty  of  the  court  to  instruct  you  as  to  the  meaning  of 
the  word  "prescribe"  remedies,  used  in  the  statute.  In  medicine, 
to  "prescribe"  remedies  is  defined  to  be  "to  write  or  to  give  med- 
ical directions;  to  indicate  remedies."  It  is  not  necessary  that 
such  prescription  should  be  in  writing.  It  may  be  given  or  indi- 
cated verbally.  Any  direction  given  to  the  patient  for  drugs,  medi- 
cines, or  other  remedies,  for  the  cure  of  bodily  diseases,  directing 
how  they  are  to  be  applied  to  or  used  by  the  patient,  is  a  prescrip- 
tion within  the  meaning  of  the  statute.  It  would  make  no  differ- 
ence whether  the  direction  was  given  by  the  person  in  charge  of 
the  patient  himself  or  by  another  personr,  even  though  he  be  a  li- 
censed physician  engaged  by  and  under  the  control  and  direction 
of  the  defendant  in  that  particular.* 

You  are  instructed  that  personal  treatment  of  one  person  by.  An- 
other by.  hypnotism  or  massage  alone,  unaccompanied  by  any  di- 

1  State  V.  Lawson,  65  A.  593.  2  State  v.  Lawson,  65  'A.  593. 
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rection  as  to  the  use  of  drugs,  medicines,  or  other  remedies  to 
be  used  by  the  patient,  would  not  come  within  the  term  "prescrib- 
ing remedies"  used  in  the  statute.  When  accompanied,  however, 
by  such  direction  as  to  the  use  of  drugs,  medicines,  or  other  reme- 
dies by  the  patient  it  would  come  within  the  terms  of  the  statute 
and  be  in  violation  thereof.  Should  you,  therefore,  be  satisfied 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant, 

within  years  next  before  the  finding  of  the  indictment,  in 

this  county,  did,  for  fee  and  reward,  either  by  himself  or  by  -another 
under  his  direction,  engage  in  the  business  of  prescribing  remedies 
for  curing  bodily  diseases  or  ailings,  your  verdict  should  be  guilty. 
If  you  are  not  so  satisfied,  it  should  be  not  guilty.* 

§  4187(2).    Tennessee 

The  jury  are  instructed  that  if  the  defendant  made  an  examina- 
tion of  his  patients,  taking  blood  from  the  ear,  and  making  a  mi- 
croscopic examination  of  the  blood,  and  pronouncing  what  was 
wrong  with  him,  and  then  treated  him  by  putting  him  in  the  cabi- 
net and  turning  the  lights  on  him  and  attempting  to  perfect  a  cure 
in  that  way,  that  would  be  such  treatment  as  comes  within  the 
purview  of  this  statute.* 

§  4188.  Same — What  constitutes  practice  of  dentistry 

You  are  instructed  that  any  person  shall  be  understood  to  be 
practicing  dentistry  who  shall  for  a  fee,  salary,  or  reward,  paid  di- 
rectly or  indirectly,  either  to  himself  or  some  other  person,  per- 
form an  operation  of  any  kind  upon  the  human  jaws  or  teeth.^ 

§  4189.     Same— Collection  of  fee 

You  are  instructed  that  it  is  not  necessary  to  show  that  a  sep- 
arate fee  was  charged  for  any  specific  act  as  shown  in  the  testi- 
mony and  alleged  in  the  information  to  have  taken  place,  but  it  is 
sufficient  to  show  that  a  fee  was  charged  and  collected  for  a  series 
of  acts  in  violation  of  any  of  the  provisions  of  this  law,  as  charged 
in  the  information,  and  that  the  act  complained  of  was  one  of  the 
series.* 

You  are  also  charged  that  the  payment  for  services  need  not  be 
shown  to  have  been  made  after  the  services  are  alleged  to  have 
been  performed,  but  it  is  sufficient  to  show  that  at  some  time  with- 
in   year  before  the  filing  of  the  information  a  fee  was  paid 

for  the  services  alleged  to  have  been  rendered.' 

3  State  V.  Lawson,  65  A.  593.  o  State   v.    Brown.    79    P     C).5S     S7 

4  O'Neil  V.  State,  90  S.  W.  627,  115      Wash.  106.  ' 

Tenn.  427,  3  L.  R  A.  (N.  S.)  762.  7  gtate   y.    Brown,    79    P    638    37 

s  People  V.  Portch,  110  P.  823,  13      Wash.  106. 
Cal.  App.  770. 
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§  4190.     Exceptions  from  prohibition  against  practicing  medicine 
without  a  license — Clairvoyants 

The  court  instructs-  the  jury  that  although  she  [the  defendant] 
be  a  clairvoyant,  in  her  line  of  practice,  she  is  not  within  the  ex- 
ception specified  in  the  statute  if,  for  the  cure,  prevention  or  alle- 
viation of  ^ny  pain,  disease  or  sickness  of  those  seeking  treatment 
from  the  defendant,  she  prescribed  or  directed  any  drug  or  medi- 
cine, with  the  expectation  of  receiving  compensation  therefor* 

§  4191.     Proof  of  date  of  offense  as  alleged  in  indictment 

You  are  instructed  that  it  is  not  necessary  that  the  state  should 
show  that  the  offense  was  committed  upon  the  exact  date  set  out 
in  the  information,  but  that  it  is  sufficient  to  show  that  the  offense 

was  committed  at  any  time  witliin year  prior  to  the  filing 

of  the  complaint  or  information.* 

§  4192.     Burden  of  proof  in  prosecution  for  practicing  without  li- 
cense 
§  4192(1).    California 

The  jury  are  instructed  that  it  is  not  necessary  for  the  people  to 
prove  that  the  defendant  did  not  have  a  license,  whether  the  defend- 
ant has,  or  has  not,  or  has  had,  a  license,  being  a  matter  peculiarly 
within  his  own  knowledge.  The  burden  is  therefore  upon  him  to 
prove  that  he  has,  or  has  had,  a  license,  if  he  seeks  to  make  the 
possession  of  a  license  a  defense.^* 

You  are  instructed  that  the  burden  was  upon  the  defendant  to 
prove  that  he  either  had  a  license  from  the  board  of  dental  exam- 
iners of ,  or  that  at  the  time  of  the  passage  of  the  act  regu- 
lating   dentistry,    approved   ,    he    had   the    lawful    right   to 

practice  dentistry  in  the  state  of ." 

S  4i92(2).     Kansas 

You  are  instructed  that  the  statutes  of requ.ire  that,  be- 
fore any  person  can  legally  practice  medicine  for  compensation  in 
this  state,  he  must  have  attended  two  full  courses  of  instructions 
and  graduated  in  some  respectable  school  of  medicine,  either  of  the 
United  States  or  of  some  foreign  country,  or  be  able  to  produce  a 
certificate  of  his  qualification  from  some  state  or  county  medical 
society.  The  burden  of  introducing  some  evidence  tending  to  prove 
such  quaHfication  is  on  the  defendant.^* 

s  Commonwealth  v.  De  Lon,  106  N.  n  People  v.  Forteh,  110  P.  82.3,  1.3 

E.  846,  219  Mass.  217.  Cal.  App.  770. 

9  State  V.  Brown,  79  P.  638,  37  i2  State  v.  WUson,  64  P,  23,  62 
Wash.  106.  Kan.  621,  52  L.  R.  A.  679. 

10  People  V.  Goscinsky,  198  P.  40. 
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§4192(3).    North  Dakota 

I  charge  you,  gentlemen  of  the  jury,  as  a  matter  of  law,  that  if 
y;9U  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the 

defendant,  on  or  about  ,  in  county, ,  s-tate  of  -= , 

filed  and  cut  off  teeth  of  horses  belonging  to  the  witness, , 

and  that  the  defendant  received  and  accepted  pay  therefor,  and  that 
tlfe  defendant  did  not,  at  that  tirne,  have  a  permit  or  certificate  to 

practice  veterinary  dentistry  within  the   state   of  ,   then  you 

should  find  the  defendant  guilty.  In  this  case  it  is  incumbent  upon 
the  state  to  establish  all  of  the  material  allegations  of  the  complaint 
in  this  case  to  your  satisfaction  beyond  a  reasonable  doubt.  Be- 
fore you  are  authorized  to  find  the  defendant  guilty  of  the  offense 
<;hai:ged  in  the  cpmplaint,  you  must  be  satisfied  of  his  guilt  beyond 
a,  j:6asonable  doubt.  If  you  entertain  a  reasonable  doubt  as  to  the 
guilt  of  the  defendant,  it  is  your  duty  to  find  him  not  guilty.^*  ■■    , 

B. '  Liability  for  NegivIGBnceqr  Malpractice  and  Actions 

Therefor 

§  4193.     Elements  of  cause  of  action 

'  '■  You  are  instructed  that,  in  order  to  render  a  verdict  in  favor  of 
the  plaintiff,  you  must  find  that  the  defendant  did  not  render  the 
services  for  which  he  was  employed,  and  did  not  exercise  due  and 
'ordinary  skill  and  care,  such  as  is  required  of  physicians.  And 
you  must  also  find,  if  you  find  that  there  was  an  injury,  that  the 
injury  was  occasioned  by  the  lack  of  skill  and  care  (the  skill  and 
care  tendered  by  the  defendant)  ;  there  must  be  a  direct  connection 
between  the  two..  And  the  court  instructs  you  that,  unless  it  is 
proven  by  a  preponderance  of  the  evidence  that  the  defendant  failed 
to  exercise  such  reasonable,  ordinary,  and  average  learning,  care,, 
and  skill,  in  the  treatment  of  plaintiff's  injury,  then  your  verdict 
must  be  for  the  defendant.'^* 

§  4194.     Necessity  of  securing  consent  of  patient  to  operation 

You  are  instructed  that,  no  matter  how  skillful  or  careful  a  phy- 
sician or  surgeon  may  be,  he  has  no  right  to  perform  a  dangerous 
operation  upon  an  adult  person  of  sound  mind  without  his  consent, 
even  if  the  patient  has  consented  to  another  and  different  opera- 
tion.^5 

-  ,  You  are  instructed  that  consent  to  the  performance  of  one  kind  of 
operation  would  not  be  consent  to  the  performance  of  another  and 
different  operation."    , 

13  State  V.  Ramsey,  154  N.  W.  731,  is  Robinson  v.  Crotwell,  57  So   23 

81N.  D.-626.  ]75Ala.  1&4.  ".     ' 

"  Dean  v,.  Seeman  (S.  D.)  176  N.  lo  Robinson  v.  Crotwell,  57  So   2H 

W.  649.  175  Ala.  194.  ' 
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§  4195.     Degree  of  skill  and  care  required  in  general 
§  4igs(l).   Alabama 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence  that 
the  plaintiff  broke  his  arm,  and  that  the  defendant  was  employed  by 
the  plaintiff's  father  (plaintiff  being  a  minor)  to  treat  and  attend  the 
same  as  a  physician  and  surgeon,  and  entered  upon  and  under- 
took such  employment,  and  did  set  or  dress  or  treat  the  plaintiff's 
said  arm  as  a  physician  or  surgeon,  and  assumed  charge  of  the 
same,  then  the  plaintiff  was  entitled  to  receive  from  the  defendant 
the  care,  attention,  and  skill  of  an  ordinarily  skilled  physician  and 
surgeon:  And  if  the  jury  believe  that  the  plaintiff  did  not  receive 
from  the  defendant  such  care,  attention,  and  skill,  and  that  in  con- 
sequence of  not  receiving  the  same,  and  without  fault  on  plaintiff's 
part,  or  on  the  part  of  any  one  else,  he  suffered  increased  pain,  suffer;- 
ing,  and  injury,  then  the  jury  are  instructed  that  the  defendant  is 
liable,  and  the  jury  will  render  a  verdict  for  the  plaintiff,  and  as- 
sess his  damages  found  from  all  the  evidence,  not  exceeding  the 
amount  claimed  by  the  plaintiff  in'  his  complaint.^' 
i  4195(2).    Arkansas 

You  are  instructed  that,  if  the  defendant  failed  to  use  reasonable 
care  and  diligence  either  in  the  diagnosis,  treatment,  or  the  giving 
of  instructions  to  the  plaintiff  or  his  attendants,  and  that  such  fail- 
ure resulted  in  the  injuries  to  plaintiff's  leg,  or  any  of  them,  of 
which  he  complains,  without  the  fault  of  the  plaintiff,  it  Will  be 
your  duty  to  find  for  the  plaintiff,  and  to  assess  his  damages  at 
such  sum  as,  in  your  opinion,  taking  into  consideration  all  the  evi- 
dence in  the  case,  will  justly,  fairly,  and  reasonably  compensate 
him  for  such  injury  or  injuries.^* 

§  4195(3).    Michigan 

I  instruct  you  that,  if  a  person  holds  himself  out  to  the  public 
as  a  physician  and  surgeon,  he  must  be  held  to  possess  and  exercise 
ordinary  skill,  knowledge,  and  care  in  his  profession.  And  where 
an  injury  results  from  a  want  of  ordinary  skill  or  attention  in  the 
treatment  of  a  case  the  .physician  or  surgeon  is  held  responsible 
for  such  injury.  You  should  notice  that  I  said. the  physician  should 
exercise  the  ordinary  skill,  knowledge,  and  care  required  of  men  in 
his  prpfession  in  his  treatment.  The  physician  is  not  required  to 
possess  or  exercise  the  highest,  degree  of  care  and  skill  known  to 
the  profession  in  order  to  relieve  him  from  liability ;  only  reason- 
able care  and  skill  is  required,  that  is,  such  care  and  skill  as  is  pos- 
sessed by  men  of  his  profession  in  general,  and  I  will  add  to  that 

17  Carpenter  v.  Walker,  54  So.  60,  is  Dunman  v.  Baney,  176  S.  W.  339, 

170  Ala.  659i  Ann.  Cas.  1912D,  863.  118  Ark.  337.    This  instruction  is  cor- 

rect as  far  as  it  goes. 
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at  least  the  average  degree  of  knowledge  and  skill  possessed  and 
executed  by  the  members  of  his  profession  generally  in  the  locabty 
in  which  he  practices.  If  defendant  did  not  treat  the  plaintiff  with 
such  ordinary  care  and  skill  as  I  have  defined  to  you,  he  would  be 
guilty  of  negligence,  and  if  damage  resulted  therefrom  without 
fault  or  negligence  on  the  part  of  the  plaintiff,  the  plaintiff  would 
be  entitled  to  a  verdict  at  your  hands.  Should  the  evidence  fail  to 
show  that  the  defendant  did  not  exercise  ordinary  care  and  skill 
in  the  work  he  did  for  the  plaintiff,  then  he  would  not  be  guilt>-  of 
any  negligence,  and  your  verdict  should  be  for  the  defendant.** 

f  4195(4).    Missouri 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that  defendant  was  employed  to  treat  and  set  plaintiff's  frac- 
tured leg,  and  that  defendant  failed  to  set  said  fracture  and  the 
broken  bones  of  said  leg  in  natural,  normal  aligfnment,  and  said 
broken  bones  in  proper  relation  to  each  other,  and  failed  to  spHxit 
said  broken  bones  and  leg,  and  failed  to  apply  any  other  methc-^ 
or  device  to  cause  said  fractured  bones  to  unite  in  normal  £iid 
usual  alignment,  and  permitted  said  fractured  bones  to  remain  m 
disalignment,  and  thereby  grow  together  out  of  normal  and  prop- 
er relation  to  each  other ;  and  if  you  further  find  and  believe  froei: 
the  evidence  that  in  so  doing  and  in  thus  setting  and  treatijLg 
plaintiff's  leg  (if  he  did  so  set  and  treat  same)  defendant  failed  anc 
neglected  to  exercise  such  reasonable  skill  and  diligence  as  is  ordi- 
narily exercised  and  used  in  the  practice  of  the  profession  of  de- 
fendant by  those  who  practice  under  like  conditions,  in  the  same  or 
similar  localities,  and  that  as  a  direct  result  thereof  plaintiff's  leg 
became  crooked,  crippled,  and  deformed — then  your  verdict  will 
be  for  the  plaintiff.*" 

The  court  instructs  the  jury  that  it  is  admitted  that  defendant  as 

a  surgeon  undertook,  on  the  day  of ,  to  operate  on 

the  plaintiff  and  remove  a  fibroid  tumor  and  remove  the  uterus, 
and  the  court  instructs  you  that  in  performing  this  operation  it  be- 
came and  was  his  duty  to  exercise  reasonable  skill  and  care,  as 
an  ordinarily  skillful  and  careful  surgeon  is  accustomed  to  exercise 
and  use  in  like  surgical  operations  under  like  circumstances.** 

The  court  instructs  the  jury  that  the  employment  of  defendant 
to  perform  the  surgical  operation  mentioned  in  the  eviderlce  on 
plaintiff's  wife,  was  not  for  the  exercise  of  extraordinary  skill  and 
care  by  defendant  in  the  matter  of  said  operation  and  preparation 

16  Wllk  v.  Black,  154  X.  W.  r.Gl,  188  680,  216  S.  W.  938.     In  this  rase  an 

.Mich,  478.     No  reversiWe  error.  objection  that  the  standard  of  care 

•■">  Wojciechowskl  v.  Coryell  (App.)  should  have  been  restricted  to  the  lo- 

217  S.  W.  6.S8.  callty   of    the   defendant   was   over- 

aiTCrinard  v.  Wf-st<-rman,  279  Mo.  ruled. 
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therefor,  and  the  use' and  application  of  the  hot  watei-  bag  men- 
tioned in  the  evidence;  defendant  was  only  required  to  exercise 
reasonable  skill  and  care  (that  is,  such  skill  and  care  as  an  ordina- 
rily skillful  and  careful  surgeon  is  accustomed  to  exercise  and  use 
in  like  surgical  operations,  under  like  circumstances) ;  and  if  de- 
fendant exercised  and  used  such  skill  and  care  in  said  operation 
and  in  the  preparation  therefor,  and  in  the  use  of  the  hot  water' bag 
mentioned  in  the  evidence,  then  the  plaintiff  cannot  recover,  al- 
though during  the  performance  of  said  operation  the  wife  of  the 
plaintiff  was  burned  by  the  hot  water  bag,  mentioned  in  the  evi- 
dence, which  caused  the  injuries  out  of  which  this  suit  grows.^* 

The  court  instructs  the  jury  that  the  defendant  was  not  bound  to 
exercise  extraordinary  diligence  or  care  in  treating  the  plaintiff, 
but  only  reasonable  care.  Defendant  is  not  responsible  for  errors 
of  judgment  or  for  mistake  in  matters  of  doubt  or  uncertainty  in 
the  treatment  of  plaintiff,  if  you  find  from  the  evidence  that  de- 
fendant in  the  treatment  of  plaintiff  exercised  and  used  such  rea- 
sonable or  ordinary  care  as  would  ordinarily  be  exercised  and  used 
by  a  physician  or  surgeon  of  average,  skill  and  knowledge  in  this 
city  in  treating  the  ailment  for  which  plaintiff  was  treated  by  de- 
fendant, at  the  time  when  the  services  of  defendant  were  rendered 
to  the  plaintiff,  as  shown  by  the  evidence,  and,,  if  you  believe  from 
the  evidence  that  defendant  used  such  reasonable  care  in  treatment 
of  plaintiff?  then  you  should  find  your  verdict  for  defendant  on  the 
plaintiff's  alleged  cause  of  action.^* 

The  court  instructs  the  jury  that,  where  one  holds  himself 
out  to  the  public  as  a  physician  and  surgeon,  the  law  implies  a 
promise  and  duty  on  his  part  that  he  will  use  reasonable  skill  and 
diligence  in  the  treatment  of  those  who  employ  hirh.^* 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence  that 
plaintiff  employed  defendant  to  set  and  heal  the  dislocation  of  plaintiff's 
shoulder,  and-  that  defendant  negligently,  carelessly,  and  unskill fully 
treated  and  managed  said  dislocation,  and  that  said  dislocation  was  not 
set,  placed,  or  reduced,  and  through  such  negligence  plaintiff's  shoulder 
has  become  permanently  injured,  lamed,  and  disfigured,  then  you 

w'ill  find  for  the  plaintiff  in  a  sum  not  to  exceed dollars.** 

The  court  instructs  the  jury  that  the  only  question  in  this  case 
for  your  determination  is  whether  the  defendant,  when  called  to  see 

plaintiff  on  ,  properly  reduced  and  treated  the  dislocated 

shoulder  of  plaintiff,  and  gave  her  proper  and  necessary  directions 
and  instructions  for  the  care  of  same.     If  he  did,  then  he  cannot 

22  Reeves  v.  Lutz,  17T  S.   W.   764,  2*  Hales  v.  Raines,  130  S.  W.  425, 

191  Mo.  App.  550.  146  Mo.  App.  232. 

2  3  Hales  V.  Raines,.  130  S.  "W.  425,  2.5  Wheeler  v.  Bowles,  63  S.  W.  675, 

146  Mo.  App.  232.  163  Mo.  398. 
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be  held  liable  for  any  injury  resulting  from  any  redislocation  of 
said  shoulder  that  may  have  afterwards  occurred,  On  the  other 
hand,  if,  when  called  to  see  plaintiff  on  said  date,  he  failed  to  re- 
duce and  properly  treat  said  dislocated  shoulder  and  give  proper 
and  necessary  directions  for  the  care  of  same,  or  failed  to  exer- 
cise such  care  and  skill  as  is  used  by  the  average  members  of  his 
profession  under  like  conditions  and  circumstances  in  attempting 
to  so  reduce  and  treat  said  dislocation,  then  you  should  find  the 
issues  for  plaintiff,  according  to  the  rule  given  in  instruction  No. 

86 


$  4195(5).    North  Carolina 

You  are  instructed  that,  if  defendant  did  not,  at  the  time  of  treat- 
ing the  plaintiff,  possess  the  learning  and  skill  ordinarily  possessed 
by  members  of  the  dental  profession,  and  by  improper  treatment 
the  plaintiff  was  injured,  the  defendant  would  be  liable  for  such 
damage  as  the  plaintiff  sustained  by  reason  thereof,  and  the  jury 
should  answer  the  first  issue.^' 

You  are  instructed  that  the  degree  of  learning  and  skill  which 
the  physician  and  surgeon  holdg  himself  out  to  possess  is  that  de- 
.  gree  which  is  ordinarily  possessed  by  the  profession,  as  it  exists 
at  the  time  or  contemporaneous  with  himself,  and  not  as  it  may 
have  existed  at  some  time  in  the  past;  and  the  physician  and 
surgeon  must,  in  general,  be  held  to  apply  in  his  practice  what  is 
thus  settled  in  his  profession.** 

§  4195(6).    Oregon 

The*  court  instructs  the  jury  that  the  degree  of  care  and  skill 
and  diligence  required  of  physicians  and  surgeons  is  that  care,  skill, 
and  diligence  which  is  ordinarily  possessed  by  the  average  of  the 
members  of  the  profession  in  good  standing  in  similar  localities; 
regard  being  had  to  the  state  of  medical  science  at  that  time.** 

The  court  instructs  the  jury  that  the  care  and  skill  that  a  surgeon 
would  use  in  the  practice  of  his  profession  should  be  proportionate 
to  the  character  of  the  injury  he  treats,  within  the  limits  of  ordinary 
skill  and  knowledge,  and  in  the  light  of  the  advanced  state  of  the 
science  at  the  time  of  treatment ;  and  if,  under  the  evidence  in  this 
case,  under  the  rule  of  law  as  I  have  given  the  same  to  you,  it 
should  appear  by  the  preponderance  of  the  evidence  that  the  de- 
fendants, undertaking  the  care  and  treatment  of  plaintiff's  arrn, 
did  not  give  to  him  the  ordinary  skill  and  knowledge  which  is  pos- 
sessed by  the  average  of  the  profession  making  a  specialty  of  sur- 

2  8  Wheeler  v.  Bowles,  63  S.  W.  675,  as  McCracken  v.  Smathers,  29  S.  E 

163  Mo.  398.  354,  122  N.  C.  799. 

2  7  McCracken  v.  Smathers,  29  S.  E.  2  8  Beadle  v.  Paine,  80  P.  903,  46 

354,  122  N.  0.  799.  Or.  424. 
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gery,  then  the  plaintiflf  would  be  entitled  to  recover  some  damages 
at  your  hands,  in  case  you  should  find  that  he  had  suffered  any 
damages  traceable  to  the  fact  of  the  neglect  or  unskillful  treatment 
on  the  part  of  the  defendants  in  the  treatment  of  his  arm.®* 
§  4195(7).    Washington 

You  are  instructed  that,  where  a  physician  undertakes  the  treat- 
ment of  a  patient  and  subsequently  performs  an  operation,  not  only 
must  he  use  reasonable  and  ordinary  care  and  skill  in  its  perform- 
ance, but  also  in  the  subsequent  treatment  of  the  case.  It  is  his 
duty  to  give  the  patient  such  attention  after  the  operation  as  the 
necessity  of  the  case  demands,  taking  into  consideration  the  duty 
he  owes  to  the  patient  as  regards  such  care,  and  if  you  find  from 
the  evidence  that  the  defendants  or  either  of  them  performed  an 
operation  upon  the  plaintiff  and  did  not  thereafter  use  such  rea- 
sonable care  and  skill  in  subsequent  treatment  as  the  plaintiff 
should  expect  from  the  defendants  or  each  of  them,  or  such  care  as 
is  imposed  upon  physicians  holding  themselves  out  as  specialists  in 
ailments  such  as  contracted  for  by  the  plaintiff,  and  if  you  further 
find  from  the  evidence  that,  because  of  such  failure  to  use  reason- 
able care  and  skill  in  the  subsequent  treatment  of  the  plaintiff,  the 
plaintiff  was  permanently  injured  or  suffered  pain,  injury,  and  dam- 
age, then  you  will  find  for  the  plaintiff  in  such  sum  as  you  deem 
just  and,  proper,  following  the  instructions  of  the  court  in  this  re- 
gard. The  terms  "careless"  and  "negligent,"  as  used  in  these  in- 
structions, do  not  imply  lack  of  skill  or  capacity,  but  simply  a 
disregard  of  ordinary  prudence  and  care  which  one  has  a  right  to 
expect  from  persons  holding  themselves  forth  as  physicians  spe- 
cially fitted  to  cure  certain  ailments,  and  although  you  may  believe 
the  defendants  to  have  possessed  all  the  qualifications  necessary 
to  competent  and  skillful  physicians  and  surgeons  as  specialists,, 
yet  if  it  has  been  proven  that  they,  or  either  of  them,  were  care- 
less and  negligent  in  treating  the  plaintiff,  and  that  through  such 
carelessness  and  negligence  plaintiff  has  been  permanently  injured,, 
or  that  pain,  suffering,  or  injury  has  been  brought  about  through  such 
carelessness  and  negligence,  then  the  mere  fact  'that  the  defendants  or 
either  of  them  may  have  been  competent  and  skillful  constitutes  no  de- 
fense to  this  action.*^ 

§  4196.     Duty  of  physician  to  effect  a  cure 

See,  also,  post,  §  4213. 
I  4196(1).    Alabama 

You  are  instructed  that,  unless  it  is  so  provided  by  an  express 
contract,  a  physician  or  surgeon  does  not  warrant  that  he  will  effect 

'30  Beadle  v.  Paine,  80  P.  903,  46  si  Williams  v.  Wurdemann,  128  P. 

Or.  424.  639,  71  Wash.  390. 
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a  cure,  or  that  he  will  restore  the  patient  to  the  same  condition  as 
before  the  necessity  for  treatment  arose,  or  that  the  result  of  the 
treatment  will  be  successful.^* 

§  4196(2).    Missouri 

The  court  instructs  the  jury  that  in  determining  this  case  they 
are  to  consider  that  the  defendant  did  not  warrant  a  cure,  but  his 
contract,  as  implied  in  law,  was  that  he  possessed  that  reasonable 
degree  of  learning,  skill,  and  experience  which  is  ordinarily  pos- 
sessed by  others  of  his  profession;  that  he  would  use  reasonable 
and  ordinary  care  and  diligence  in  the  treatment  of  the  case;  and 
that  he  would  use  his  best  judgment,  in  all  matters  of  doubt,  as  to 
the  proper  course  of  treatment.  The  defendant  is  not  responsible 
in  damages  for  want  of  success,  unless  it  is  shown  from  the  evi- 
dence to  result  from  the  want  of  ordinary  skill  and  learning,  and 
such  as  is  ordinarily  possessed  by  others  of  his  profession,  acting 
under  like  circumstances,  or  from  want  of  ordinary  care  and  at- 
tention. The  employment  of  the  defendant  by  plaintiff  was  not  for 
extraordinary  diligence  and  care,  and  defendant  cannot  be  made 
responsible  in  damages  for  errors  in  judgment,  or  mere  mistakes  in 
matters  of  doubt  or  uncertainty,  provided  he  exercised  and  used 
in  the  treatment  of  the  plaintiff  such  reasonable  skill  and  diligence 
as  is  ordinarily  exercised  and  used  in  the  practice  of  the  profession 
of  defendant  by  those  who  practice  under  like  conditions.** 

§  4196(3).    New  Hampsliire 

The  court  instructs  the  jury  that,  if  you  find  that  the  defendants 
possessed  such  skill  and  learning  as  is  ordinarily  possessed  by  phy- 
sicians practicing  in  the  same  line  in  similar  localities,  and  that  in 
treating  and  diagnosing  the  plaintiff's  case  they  used  ordinary 
care  in  exercising  such  learning  and  skill,  notwithstanding  you  find 
that  the  arm  might  have  been  saved,  your  verdict  should  be  for 
the  defendants.** 

§  4197.     Discretion  of  physician  as  to  method  of  treatment 

The  court  instructs  the  jury  that  a  physician  or  surgeon  is  not 
bound  to  use  any  particular  method  of  treatment,  and  if  among 
physicians  and  surgeons  of  ordinary  skill  and  learning  more  than 
one  method  of  treatment  is  recognized  as  proper,  it  is  not  negli- 
gence for  the  defendants  to  adopt  either  of  such  methods ;  and  the 
fact  that  some  other  method  of  treatment  existed,  or  some  other 
physician  or  surgeon  testified  in  this  case  that  he  might  or  would 

a^Barfleld  v.  South  Highlands  In-  a  a  Wheeler  v.  Bowles,  63  S   W  675 

firmary,    68    So.    30,    191    Ala.    553,      163  Mo.  398. 

Ann.  Cas.  1916C,  1097.  S4  McBride  v.  HucUins,  81  A.  528 

76  N.  H.  206. 
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have  used  or  advised  the  other  or  different  method,  does  not  even 
tend  to  establish  negligence  or  improper  examination  or  treatment 
on  the  part  of  the  defendants ;  nor  would  it  be  an  act  of  negligence 
or  impropriety  for  the  defendants  not  to  have  adopted  such  method, 
so  testified  to  by  such  other  physician  or  surgeon  herein.** 

§  4198.     Liability  for  error  of  judgment 

You  are  instructed  that  a  physician  or  surgeon  possessing  the 
requisite  qualifications  and  applying  his  skill  and  judgment  with 
ordinary  care  and  diligence  to  the  diagnosis  and  treatment  of  the 
patient  is  not  liable  for  an  honest  mistake  or  error  of  judgment  in 
making  a  diagnosis  or  prescribing  a  mode  of  treatment,  where 
there  is  ground  for  reasonable  doubt  as  to  the  practice  to  be  pur- 
sued.** 

§  4199.     Liability  of  competent  physician  for  carelessness 

The  court  instructs  the  jury  that  the  termS'  "careless"  and  "neg- 
ligent," as  used  in  these  instructions,  do  not  imply  lack  of  skill  or 
capacity,  but  simply  a  disregard  of  ordinary  prudence,  and,  al- 
though you  may  believe  the  defendant  to  have  possessed  all  the 
qualifications  necessary  to  a  competent  and  skillful  physician  and 
surgeon,  yet,  if  it  has  been  proven  that  he  was  careless  and  negli- 
gent in  reducing  the  dislocation  of  plaintiff's  shoulder,  and '  that 
through  such  carelessness  and  negligence  plaintiff's  shoulder  has 
been  permanently  injured,  lamed,  and  disfigured,  then  the  mere 
fact  that  the  defendant  may  have  been  competent  and  skillful  con- 
stitutes no  defense  to  this  action.*' 

§  4200.     Negligence  in  carrying  out  proper  method  of  treating 

patient 
S  4200(1).    Alabama 

The  court  instructs  the  jury  that,  even  though  the  defendant  ex- 
ercised due  care,  skill,  and  diligence  in  the  selection  of  a  method 
of  anchoring  the  drainage  tube,  yet,  if  the  jury  are  further  reason- 
ably satisfied  from  the  evidence  that  he  did  not  carry  out  such 
method  with  due  care,  then  such  failure  would  be  negligence.** 

§  4200(2).    Washington 

You  are  instructed  that  there  is  no  difference  of  opinion  among 
the  expert  physicians  and  surgeons  who  have  testified  in  this  case 
as  to  the  manner  of  examination  and  application  of  tests  in  a  case  ■, 
of  such  an  injury  as  the  plaintiff  claims  to  have  received.     The 

3B  Schumacher  v.  Murray  Hospital,  s7  Wheeler  v.  Bowles,  63  S.  W.  675, 

193  P.  397,  58  Mont.  447.  163  Mo.  398. 

36  Barfield  v.  South  Highlands  In-  ss  Talley  v.  Whitlock,  73  So.  976, 

firmary,  68  So.  30,  191  Ala.  553,  Ann.  199  Ala.  28. 
Cas.  1916C,  1097. 
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physicians  who  have  testified  have  all  agreed  to  the  nature,  ex- 
tent, and  method  of  such  preliminary  examinatiQu.  The  defend- 
ant claims  to  have  used  these  tests  and  to  have  made  such  exam- 
ination; and  whether  he  did  or  did  not  do  so  is  the  question  of 
fact  to  be  determined  by  you  from  the  testimony  in  the  causfe  and 
under  the  same  rules  as  the  other  testimony  is  to.be  considered  and 
as  herein  set  out  for  your  guidance.^' 

§  4201.     Leaving  foreign  matter  in  body  after  operation 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant  believed,  and  had  reasonable  grounds  to 
believe,  that  the  condition  of  the  decedent  was  such  that  further 
delay  in  exploring  for  pads  and  sponges;  or  in  closing  the  opera- 
tion, would  endanger  her  safety,  the  defendant  was  not  negligent 
in  then  leaving  the  pad  or  sponge  in  the  decedent's  abdomen,  and 
they  cannot  find  for  plaintiff  on  that  ground.*" 

§  4202.     Negligence  in  using  X-ray  machine 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence in  this  case  that  it  is  proper  for  the  purpose  of  diagnosis  for 
a  physician  to  use  an  X-ray  machine  for  the  purpose  of  taking  pic- 
tures, and  that  when  proper  instrumentalities  and  proper  care  are 
used  the  burning  of  the  patient  is  not  a  necessary  result  of  the  tak- 
ing of  said  X-ray  pictures,  then  the  fact  that  the  patient  was  se- 
verely burned  by  X-ray  while  such  pictures  were  being  taken  is  a 
circumstance  that  may  be  taken  into  consideration  in  determining 
the  question  of  the  physician's  skill  and  carefulness,  or  the  want 
of  it  in  taking  such  picture.  And  in  this  case,  if  you  believe  from 
the  evidence  that  it  was  proper  for  the  defendant  in  diagnosing  the 
plaintiff's  case  to  use  an  X-ray  machine  to  take  pictures  of  plain- 
tiff's kidney,  and  that  in  the  taking  of  such  pictures  the  burning  of 
plaintiff  was  not  necessary,  but  did  result,  then  that  fact  may  be 
considered  by  you  in  determining  whether  or  not  the  defendant's 
ttse  of  said  X-ray  was  negligent,  careless  or  unskillful.*^ 

§  4203.     Duty  to  furnish  proper  facilities  for  operation 

You  are  instructed  that,  if  a  physician  or  surgeon  has  taken 
■charge  of  a  patient,  and  undertaken  for  reward  to  furnish  hospital 
and  apparatus  for  the  operation,  it  is  his  duty  to  exercise  proper 
care  and  diligence  to  furnish  reasonably  prudent  and  proper  facil- 
ities, and  he  may  be  liable  for  any  failure  so  to  do,  even  though  he 
is  otherwise  careful  and  competent.*^ 

8  9  Hoffman  v.  Watklns,  155  P.  159,  n  George  v.  Shannon,  142  P.  967,  92 

89  Wash.  661.  Kan.  801,  Ann.  Cas.  1916B,  338. 

*o  Bamett's  Adm'r  v.  Brand,  177  S.  *2  Robinson  v.  Crotwell,  57  So.  23, 

W.  461,  165  Ky.  616.  175  Ala.  194. 
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§  4204.  Liability  for  complications  ensuing  after  dismissal  of  pa- 
tient 
You  are  instructed  that,  if  the  shoulder  joint  of  the  plaintiff 
slipped  out  of  place  (that  is,  was  redislocated)  after  being  prop- 
erly set  and  treated  by  defendant  when  called  upon  to  treat  her 
for  dislocation  of  the  shoulder,  as  charged,  and  after  the  patient  was 
dismissed,  then  the  plaintiff  cannot  recover  herein,  and  the  verdict 
must  be  for  defendant.** 

§  4205.  Degree  of  skill  and  care  required  in  practicing  particular 
system  of  treating  diseases 
The  court  instructs  the  jurors  that  where  persons  hold  them- 
selves out  to  the  public  as  practicing  a  method  or  system  of  treat- 
ing diseases,  or  ailments  of  or  injuries  to  the  human  body,  the 
law  implies  a  promise  or  duty  on  their  part  to  use  reasonable  skill 
and  care  in  the  matter  of  said  treatment.** 

§  4206.     Same — Care  required  in  practicing  osteopathy 

The  court  instructs  the  jurors  that  if  at  the  time  when  plaintiff 
was  suffering  from  bodily  injuries  received  from  the  fall  from 
the  ladder  on  the  band  stand  referred  to  in  the  evidence  defendants 

were  holding  themselves  out  to  the  public  at ,  as  practicing 

a  method  or  system  (known  as  osteopathy)  of  treating  diseases  and 
ailments  of  or  injuries  to  the  human  body,  and  if  the  defendants 
undertook  to  treat  plaintiff  for  the  bodily  injuries  theretofore  re- 
ceived in  said  fall,  and  did  not  use  reasonable  skill  and  care  in  the 
matter  of  said  treatment,  and  in  treating  plaintiff  for  said  injuries 
caused  by  the  said  fall  from  the  ladder  on  the  band  stand  defend- 
ants did  so  violently,  unskillfuUy,  and  negligently  manipulate, 
handle,  and  deal  with  plaintiff's  body  that  defendants  did  frac- 
ture and  break  plaintiff's  left  thigh  bone  in  one  or  more' places,  or 
if  defendants,  after  so  breaking  or  fracturing  plaintiff's  thigh  bone, 
if  such  was  the  case,  did  negligently  and  unskillfully  treat  said 
fracture  or  fractures,  and  did  by  said  negligence  and  unskillfulness 
cause  or  permit  the  fractured  parts  of  said  thigh  bone  to  join  and 
unite  together  in  a  faulty,  misshapen,  and  malformed  manner,  then 
the  jurors  will  find  the  issues  for  the  plaintiff,  and  assess  his  dam- 
ages as  indicated  in  other  instructions  given  in  the  case.*^ 

§  4207.     Liability  of  magnetic  healer 

The  court  instructs  the  jury  that  if  you  shall  believe  from  the 
evidence  that  L.  was  the  ag^nt,  servant,  or  employe  of  defendants, 

43  Wheeler  v.  Bowles,  63  S.  W.  675,  is  Robertson  v.  Wenger,  110  S.  W. 

163  Mo.  398.  663,  131  Mo.  App.  224. 

4*  Robertson  v.  Wenger,  110  S.  W. 
663,  131  Mo.  App.  224. 
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and  that,  as  such  agent,  servant,  or  employe,  said  L.  rendered 
treatment  to  plaintiff,  then  it  was  his  duty  to  treat  her  with  ordi- 
nary care  and  skill ;  and  if  you  shall  believe  from  the  evidence  that 
while  he  Was  treating  her,  as  the  agent,  servant,  or  employe  of 
defendants,  he  violently  bruised,  bent,  twisted,  or  wrenched  plain- 
tiff's back  or  spine,  and  that  such  treatment  was  improper,  and 
not  such  as  an  ordinary,  careful,  and  skillful  man  would  have  given 
the  plaintiff  under  the  circumstances,  you  will  find  that  defendants' 
treatment  of  the  plaintiff  by  said  L.,  as  their  agent,  (Servant,  and 
employe,  was  careless,  negligent,  and  unskillful.*" 

§  4208.     Degree  of  skill  and  care  required  from  specialists 
§  4208(1).    New  Jersey 

You  are  instructed  that  defendant  acted  as  a  specialist.  As  such 
he  was  bound  to  have  that  degree  of  skill  and  knowledge  ordi- 
narily possessed  by  specialists.  Defendant  as  a  specialist  in  this 
case  was  bound  to  have  a  greater  degree  of  skill  and  knowledge 
in  the  performance  of  the  operation  than  that  which  a  physician  in 
regular  practice  is  bound  to  have  and  exercise.*' 

S  4208(2).    Oregon 

The  court  instructs  the  jury  that  specialists  in  the  practice  of  surgery 
are  bound  to  bring  to  the  discharge  of  their  duty  in  the  treatment 
of  plaintiff's  arm,  as  such  specialists,  that  degree  of  care,  skill,  and 
knowledge  which  is  ordinarily  possessed  by  practitioners  devoting 
special  attention  and  study  to  the  same  branch  in  similar  locali- 
ties, having  regard  to  the  present  state  of  medical  science.** 

The  court  instructs  the  jury  that  a  physician  or  surgeon  making 
a  specialty  of  the  practice  of  surgery  is  not  bound  to  use  any  great- 
er skill,  care,  or  diligence  in  the  treatment  of  the  case  than  a  spe- 
cialist in  the  same  general  locality  in  which  said  physician  or  sur- 
geon resides  and  practices  his  profession  or  in  similar  localities.*" 

§  4209.     Contributory  negligence  of  patient 

You  are  instructed  that  it  was  the  duty  of  the  defendant,  after 
undertaking  plaintiff's  care  during  confinement  and  the  delivery  of 
her  child,  to  use  reasonable  diligence  to  inform  himself  of  the  na- 
ture and  extent  of  any  lacerations  or  injuries  which  she  may  have 
sustained  in  giving  birth  to  the  child,  to  give  proper  attention  and 
care  to  such  injuries  as  is  reasonably  required  in  such  cases,  and 
to  inform  her  of  the  nature  and  extent  of  her  injuries,  if  such  in- 

*«  Longan  v.  Weltmer,  79  S.  W.  655,  48  Beadle  v.  Paine,  80  P.  903  46  Or 

ISO  Mo.  322,  64  L.  K.  A.  969,  103  Am.  424.    The  court  says  this  instruction 

St.  Rep.  573.  was  proper,  or  at  least  such  as  the 

*'  Coleman  v.  Wilson,  88  A.  1059,  appellant  considered  proper. 

85  N.  J.  Law,  203,  Ann.  Cas.  1915D,  4»  Beadle  v.  Paine,  80  P.  903.  46  Or 

1122.  42'4. 
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formation  was  reasonably  necessary,  in  order  to  enable  her  or*  to  in- 
duce her  to  take  proper  action  on  her  part.  The  defendant  can- 
not be  heard  to  charge  her  with  contributory  negligence  in  not 
having  proper  attention  given  to  her  injuries,  if  the  jury  believe 
from  the  evidence  that,  by  the  exercise  of  reasonable  diligence  he 
could  and  should  have  informed  himself  of  the  nature  and  extent 
of  her  injuries,  and  that  he  negligently  left  her  in  ignorance  of  their 
extent  or  seriousness,  or  that,  with  reasonable  opportunity  to  have 
such  information  on  his  part,  he  encouraged  her  to  believe  a  sur- 
gical operation  unnecessary,  and  by  reason  thereof  she  was  in- 
fluenced to  have  nothing  done.  But  if  the  jury  believe  from  the 
evidence  that  the  defendant  did  reasonably  inform  himself  of  the 
nature  and  extent  of  the  plaintiff's  alleged  injuries,  and  that  he  did 
inform  her  thereof,  and  suggested  and  advised  what  should  be  done 
for  their  treatment,  and  the  plaintiff  failed,  neglected,  and  refused 
to  follow  his  advice,  then  you  would  be  justified  in  finding  that  the 
plaintiff,  to  that  extent,  by  her  negligence,  contributed  to  her  said 
injury.** 

§  4210.     Duty  of  patient  to  follow  directions  of  physician 
§  4210(1).    Kansas 

The  court  instructs  the  jury  that  a  physician  is  not  released  from 
liability  for  the  burning  of  a  patient  by  the  use  of  the  X-ray  by  the 
fact  that  the  patient  quit  the  treatment  of  the  physician  after  said 
patient  was  burned  by  the  use  of  said  X-ray,  and  before  said  physi- 
cian was  willing  that  such  patient  should  do  so,  or  that  said  patient 
neglected  to  follow  the  instructions  of  the  physician  as  to  the  use 
and  care  of  the  affected  parts."i 

§  4210(2).    Michigan 

You  are  instructed  that  when  a  patient  goes  to  a  doctor  and  ac- 
cepts the  professional  skill  of  a  doctor,  it  is  the  duty  of  the  patient 
to  follow  the  advice  of  the  doctor,  and  if  he  fails  to  follow  the  ad- 
vice of  the  doctor  and  something  untoward  happens  to  the  patient 
which  would  not  have  happened  or  which  was  not  the  result  of 
the  doctor's  negligence  at  all,  if  something  untoward  happens  to 
the  boy,  in  such  a  case  as  that  the  doctor  would  not  be  liable.  It 
is  the  duty  of  the  plaintiff  to  show  you  by  a  fair  preponderance  of 
the  evidence  that  the  injury,  if  any,  to  his  arm,  was  not  caused  by 
any  fault  on  his  part  after  the  arm  was  set.  The  burden  rests  upon 
the  plaintiff  all  along  through.*^ 

BO  Yard  v.  Gibbons,  149  P.  422,  9-5  52  wilk  v.  Black,  154  N.  W.  561, 

Kan.   802.  188  Mich.  47S. 

61  George  r.   Shannon,  142  P.  967, 
02  Kan.  801,  Ann.  Gas.  1916B,  338. 
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§  4211.     Burden  of  proof 

Thfe  court  instructs  the  jury  that  the  burden  of  proving  that  the 
defendant  was  careless  and  negligent  in  his  treatment  of  the  plain- 
tiff is  placed  upon  her,  and,  before  she  can  recover  herein,  she  must 
establish  such  facts  by  a  preponderance  of  testimony,  and,  in  the 
absence  of  such  preponderance,  you  will  find  the  issues  for  the 
defendant."* 

The  burden  is  upon  the  defendant  to  prove  to  the  reasonable 
satisfaction  of  the  jury,  by  the  preponderance  of  the  evidence, 
the  defense  of  contributory  negligence  set  up  and  pleaded  in  his 
answer;  and,  if  he  has  failed  to  so  prove  and  satisfy  the  jury,  the 
finding  must  be  for  the  plaintiff  on  the  issue  of  contributory  neg- 
ligence."* 

§  4212.    Presumption  of  consent  of  patient  to  operation 

You  are  instructed  that,  if  a  patient  voluntarily  submits  to  an 
operation,  her  consent  thereto  will  be  presumed.*^ 

§  4213.     Inferences  from  lack  of  success 
§  4213(1).    Alabama 

The  court  charges  the  jury  that  the  jury  cannot  draw  the  con- 
clusion of  unskillfulness  or  negligence  simply  because  the  treat- 
ment was  not  successful.^ 

§  4213(2).    Wisconsin 

The  court  instructs  the  jury  that  a  physician  and  surgeon  is  not 
an  insurer  or  guarantor  of  a  cure.  If  the  treatment  in  this  case  was 
such  as  physicians  or  surgeons  of  ordinary  knowledge  and  skill 
of  the  same  school  of  medicine,  and  practicing  in  the  same  vicinity, 
would  have  exercised  under  the  same  or  similar  circumstances,  then 
the  fact  that  a  bad  result  followed  from  the  treatment,  if  you  find 
that  that  was  the  fact,  is  not  in  itself  alone  sufficient  to  charge  the 
defendants  or  either  of  them  with  negligence.®" 

§  4214.    Admissions  in  pleadings 

The  court  instructs  the  jury  that  it  is  admitted  by  the  pleadings 
that  defendant  is  a  physician  and  surgeon,  that  plaintiff's  shoulder 
was  dislocated,  and  that  plaintiif  employed  defendant  to  set  and 
heal  the  said  dislocation."* 

Bs  Wheeler  V.  Bowles,  63  S.  W.  675,,  le  Hanarick   v.    Shipp,   52    So.   932, 

163  Mo.  398.  169  Ala.  171. 

6  4  Wheeler    v.    Bowles,    63    S.    W.  "  De  Bruine  v.  Voskuil,  169  N.  W. 

675,  163  Mo.  398.  288,  168  Wis.  104. 

6  6  Barfield  v.  South  Highlands  In-  se  Wheeler  v.  Bowles,  63  S.  W.  675 

firmary,  68  So.  30,  191  Ala.  553,  Ann.  163  Mo.  398. 
Cas.  19160,  1097. 
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§  4215.  Matters  considered  in  determining  issue  as  to-  unskillful- 
ness 
The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  injuries  of 'which  the  plaintiff  complains  were  the 
direct  and  proximate  result  of  X-ray  burns  inflicted  upon  him  by  the 
defendant  in  treating  his  legs  and  ankles,  and  if  they  further  be- 
lieve from  the  evidence  that  when  proper  instrumentalities  and 
proper  care  are  used  in  the  application  of  the  X-ray  treatment  of 
such  cases  as  that  of  the  plaintiff,  such  burns  as  were  inflicted 
upon  the  plaintiff's  legs  and  ankles  and  the  injuries  resulting  there- 
from are  not  a  natural  and  probable  result  thereof,  then  the  fact 
that  the  plaintiff  was  so  burned,  and  that  said  injuries  did  result 
therefrom,  may  be  taken  into  consideration  by  you,  along  with  all 
the  other  facts  and  circumstances  proven  in  the  case,  in  determin- 
ing whether  the  defendant  possessed  the  knowledge,  skill,  and  judg- 
ment which  the  law  required  of  him  when  he  so  treated  the  plain- 
tiff's legs  and  ankles,  and  whether,  in  the  application  of  his  knowl- 
edge, skill,  and  judgment,  he  measured  up  to  the  standard  required 
of  him  by  law  in  treating  him.®* 

§  4216.     Sufficiency  of  evidence 
§  4216(1).    Missouri 

The  Court  instructs  the  jury  that  proof  of  negligence  need  not 
be  by  direct  testimony,  but  may  be  inferred  by  the  jury  from  all 
the  facts  and  circumstances  in  evidence  in  the  case.®" 

S  4216(2).    Virginia 

The  court  instructs  the  jury  that  the  fact  that  after  the  plaintiff 
was  treated  with  the  X-ray  by  the  defendant  ulcers  appeared  on 
his  legs  does  not,  of  itself,  alone  entitle  the  plaintiff  to  recover; 
and  the  jury  are  instructed  that  they  shall  find  for  the  defendant, 
unless  the  plaintiff  has  shown  by  a  preponderance  of  the  evidence 
that  the  ulcers  were  caused  by  the  negligence  of  the  defendant, 
or  his  lack  of  skill,  or  his  failure  to  apply  the  same.®^ 

§  4217.     Damages 
§  4217(1).    Arionsas 

You  are  instructed  that,  in  assessing  damages,  you  may  take  into 
consideration  plaintiff's  loss  of  time,  if  any,  resulting  from  de- 
fendant's negligence,  his  loss  of  earning  power,  if  any,  the  bodily 
pain  and  suffering  which  he  has  been  compelled  to  endure,  and 
mental  anguish,  if  any,  which  have  resulted  from  such  negligence, 

5  9  Hunter  v.   Burroughs,  96   S.  E.  ei  Hunter  v.  Burroughs,  96  S    E 

360,  123  Va.  113.  360,  123  Va.  113. 

60  Wheeler  v.  Bowles,  63  S.  W.  675, 
163  Mo.  398. 
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and  any  future  suffering  or  inconvenience  which  he  must  suffer  by 
reason  of  such  negligence,  if  any.*^ 

§  4217(2).    California 

You  are  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendant carelessly  or  unskillfully  advised  plaintiff  not  to  consult 
a  surgeon  or  secure  medical  treatment  after  her  jaw  was  injured 
by  defendant,  if  you  find  the  same  was  carelessly  and  negligently 
injured  by  defendant,  and  that  plaintiff  relied  thereon,  and  did 
not  consult  a  physician  or  surgeon  for  a  number  of  weeks  after 
such  injury,  and  that  by  reason  of  such  delay  plaintiff's  injuries 
were  aggravated  and  made  worse,  and  that  it  was  mote  difificult 
or  impossible  to  treat  or  cure  such  injuries  of  plaintiff,  and  that 
thereby  such  injuries  became  and  are  permanent  and  cannot  be 
cured,  and  the  same  has  affected  the  general  health  of  plaintiff, 
and  she  has  become  and  is  sick  and  disordered  and  unable  to  work 
or  perform  labor,  or  support  herself  by  her  own  labor  and  work 
as  she  did  prior  to  such  injuries,  if  you  find  that  she  did  so  work 
and  support  herself  before  she  was  injured  by  defendant,  then  I 
instruct  you  that  you  may  take  all  such  matters  into  consideration 
in  fixing  the  damage  incurred  by  plaintiff  by  such  acts.** 

S  4217(3).     lUissour! 

The  court  instructs  the  jury  that,  if  you  find  for  plaintiff  under 
the, other  instructions  given,  because  of  the  hole  cut,  punctured, 
or  torn  in  the  bladder  (if  you  find,  that  said  bladder  was  so  cut, 
punctured,  or  torn),  and  the  loss  of  the  left  ureter  and  left  kidney 
(if  yQU  find  that  ureter  and  kidney  were  lost),  or  because  of  either, 
then  you  will  assess  the  damages  as  follows :  First.  In  such  sum 
as  you  find  will  be  reasonable  compensation  to  her  for  the  mental 
and  physical  pain  and  suffering  you  find  she  has  endured,  if  any, 
and  that  you  believe  she  will  in  the  future  endure,  if  any,  as  a  re- 
sult thereof,  including  what  suffering  she  endured,  if  any,  or  may 
endure  in  the  future,  if  any,  in  necessary  operations  she  has  had 
performed,  or  may  hereafter  be  required  to  have  performed,  as  a 
result  of  the  negligence  of  the  defendant  (if  you  find  he  was 
negligent  under  the  other  instructions  given),  and  including  any 
permanent  impairment  or  disability,  if  any,  to  plaintiff"  that  you 
may  believe  will  follow,  and  directly  caused  thereby.  Second.  In 
such  sum  as  you  find  from  the  evidence  will  compensate  plaintiff 
for  money,  if  any,  she  has  reasonably  and  necessarily  expended,  or 
expenses,  if  any,  she  has  reasonably  and  necessarily  incurred  for 
medicines,  nurses,  railroad  fares,  hotel,  hospitals,  and  surgeons' 
fees  in  endeavoring  to  remedy 'her  physical  condition,  which  you 

6  2  Dunman  v.  Eaney,  17G  S.  W.  339,  ea  Mornin  v.  Cory,  70  P    174    145 

118  Ark.  33T.  Cal.  573. 
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find  resulted  from  the  negligence  of  the  defendant  (if  you  find  he 
was  negligent  under  the  other  instructions  given  you),  if  you 
find  defendant  liable  under  the  other  instructions  given.** 

The  jury  are  instructed  that,  in  estimating  the  amount  of  dam- 
ages they  should  not  take  into  account  the  injury  and  pain  of  body 
and  mind,  or  any  impairment  of  plaintiff's  strength  or  earning 
power  due  to  the  breaking  of  the  arm,  and  that  the  defendant,  if 
found  negligent,  is  only  to  be  held  in  damages  for  any  increased 
injury  and  pain  of  body  and  mind,  or  impairment  of  the  use  of 
the  arm  occasioned  by  defendant's  negligence  in  his  manner  of 
treating  the  same.*^ 

The  court  instructs  the  jury,  if  you  find  for  the  plaintiff,  you 
should,  in  estithating  his  damages,  consider  his  physical  condition 
before  and  since  receiving  the  injuries  for  which  he  sues,  as  shown 
by  the  evidence,  the  physical  pain  and  mental  anguish,  if  any, 
suffered  by  him  and  resulting  from  the  injuries  received,  his  loss  of 
time,  and  such  damages,  if  any,  as  you  may,  from  the  evidence,  find 
it  is  reasonably  certain  he  will  suffer  in  the  futune  therefrom,  and 
you  will  find  a  verdict  for  such  sum  as  in  your  judgment  will, 
under  the  evidence,  really  compensate  him  for  such  injuries,  includ- 
ing compensation  for  such  reasonable  amounts,  if  any,  as  the  evi- 
dence shows  he  has  expended  for  medicine  and  medical  treatment.** 

The  court  instructs  the  jury  that  the  services  of  the  wife  belong 
wholly  to  her  husband,  and  if  you  believe  from  the  evidence  that 
plaintiff  is  a  married  woman,  having  a  living  husband,  then,  in 
estimating  her  damages,  if  any  you  find  she  has  sustained,  you 
will  not  take  into  consideration  her  loss  of  time  or  service  as  a 
result  of  her  injury,  if  any.*' 
§  4217(4).     Nebraska 

You  are  instructed  that  if  you  find,  from  a  preponderance  of  the 
evidence  and  the  instructions  of  the  court,  that  the  plaintiff  is 
entitled  to  recover,  then  in  fixing  the  amount  of  .damages  you 
should  take  into  account  the  present  and  future,  loss  of  the  plain- 
tiff's leg,  if  any  such  loss  has  been  proved,  as  well  as  compensa- 
tion for  the  pain  and  suffering  endured  by  the  plaintiff  in  conse- 
quence of  the  want  of  skill,  care,  and  diligence  of  the  defendant, 
as  shown  by  a  preponderance  of  the  evidence,  and  charged  in 
the  petition,  if  you  find  from  a  preponderance  of  the  evidence 
such  loss  and  suffering  was  caused  by  the  negligence  of  the  de- 
fendant in  not  properly  caring  for  and  treating  such  injury.** 

64  Krinard  v.  AYesterman,  279  Mo.  or  Wheeler  v.  Bowles,  63  S.  W.  675, 

680,  216  S.  W.  938.  163  Mo.  398. 

6  5  Fowler  v.  Burris,  171  S.  W.  620,  «s  Leisenring  v.  La  Croix,  94  N.  W. 

186  Mo.  App.  347.  1009,  68  Neb.  803. 

6  0  Hales  v.  Raines,  130  S.  W.  425, 
146  Mo.  App.  232. 
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§  4217(5).    North  Carolina 

The  court  instructs  the  jury  that  in  fixing  the  damage  they  may 
take  into  consideration  the  injury  the  plaintiff  sustained  hy  the 
unskillful  treatment  of  the  case.  Of  such  would  be  the  pain,  loss 
of  time,  suffering,  loss  of  teeth,  and  increased  delay  in  effecting  a 
cure,  and  probability  of  permanent  injury,  necessarily  consequent 
upon  the  injury  sustained  by  the  maltreatment.** 

§  4218.     Duty  of  patient  to  lessen  bad  results  of  negligence  of 
physician 

You  are  instructed  that,  even  though  you  should  believe,  from 
the  evidence,  that  plaintiff's  limb  might  have  been  straightened 
by  being  broken  again  and  reset,  yet  if  the  evidence  showed  that, 
by  reason  of  the  want  of  ordinary  care  and  skill  on  the  part  of 
defendants,  the  limb  was  permitted  or  caused  to  be  crooked,  and 
that  ordinary  skill  and  care  on  their  part  would  have  avoided  the 
injury,  the  refusal  of  plaintiff  to  have  her  limb  rebroken  and  re- 
set was  no  defense  to  any  injury  caused  by  appellants'  want  of 
ordinary  skill  or  care.'" 

§  4219.     Recovery  on  coimterclaim  for  services  rendered 

You  are  instructed  that  you  will  determine  the  amount,  if  any- 
thing, due  the  defendant  on  his  counterclaini,  and,  after  deducting 
the  lesser  from  the  greater  amount,  you  will  return  your  verdict 
for  the  difference,  if  any,  in  favor  of  the  plaintiff  or  defendant,  as 
you  find  the  fact  to  be.  If  you  find  nothing  due  either  party,  you 
will  simply  return  a  verdict  in  favor  of  the  defendant.''- 

C.    Compensation  for  Services 

§  4220.     Right  of  action  by  consulting  physician  against  patient 

You  are  instructed  that,  if  a  physician,  at  the  request  of  an  at- 
tending physician,  renders  surgical  services  to  a  patient,  even  if 
there  be  an  agreement  between  the  attending  physician  and  the 
patient  that  he,  the  attending  physician,  shall  pay  the  expense  of 
the  surgical  services  of  the  consulting  physician,  the  latter,  being 
ignorant  of  such  agreement,  is  entitled  to  recover,  under  an  im- 
plied contract,  from  the  party  to  whom  and  for  whom  such  serv- 
ices were  rendered,  what  the  same  are  reasonably  worth.'* 

6  9  McCracken  v.  Smathers,  29  S.  E.  7i  Whitesell  v.  Hill,  70  N.  W    750, 

354,  122  N.  C.  799.  101  Iowa,  629,  37  L.  R.  A.  830. 

70  Morris  v,  Despain,  104  III.  App.  t2  Garrey  v.  Stadler,  30  N.  W.  787 

452.  67  Wis.  512,  58  Am.  Rep.  877. 
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CHAPTER  CCXXVIII 

PLEDGES 

§  4221.     Title  to  property  pledged. 

4222.  Priority  as  between  purchaser  and  pledgee  of  note. 

4223.  Diligence  required  from  pledgee  in  enforcing  or  realizing  on  collat- 

eral. 
4223(1).  Idaho. 
4223(2).  Illinois. 

4224.  Conversion  by  pledgee — Eefusal  to  surrender  pledge  except  on  pay- 

ment of  other  debts  than  those  secured. 

§  4221.     Title  to  property  pledged 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

plaintiffs  borrowed  from  the Bank  the  money  to  pay  for  the 

scrip  in  question  and  deposited  the  scrip  so  bought  with  the  bank 
as  security  for  the  money  borrowed,  then  this  scrip  was  the  ab- 
solute property  of  the  plaintiffs,  subject  to  the  lien  of  the  bank  on 
the  scrip  for  payment  of  the  money  borrowed,  and  if  you  further 
believe  from  the  evidence  that  the  bank  delivered  the  scrip  to  A. 
or  permitted  him  to  take  it  and  sell  it  as  his  own,  then  the  bank 
cannot  defeat  this  suit  for  the  value  of  the  scrip  by  claiming  that 
it  lent  the  money  to  A,  and  A.  paid  the  bank  the  money  borrowed, 
and  A.  sold  the  scrip,  but  such  action  on  the  part  of  the  bank, 
would  be  a  legal  conversion  of  the  scrip,  and  the  bank  is  liable  to 
plaintiffs  for  the  value  of  the  scrip.^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

plaintiffs  borrowed  the  money  from  the  Bank  to  pay  for 

the  scrip  in  question,  and  pledged  or  hypothecated  the  scrip  to  the 
bank  to  secure  payment  of  the  money  borrowed,  then  the  scrip  so 
pledged  was  the  absolute  property  of  the  plaintiffs,  subject  to  the 
payment  of  the  debt,  and  the  bank  is  bound  to  account  to  the  plain- 
tiffs for  it,  regardless  of  any  claim  J.  or  any  one  else  may  have 
made  to  the  ownership  of  the  scrip,  and,  if  the  bank  without  plain- 
tiff's consent  let  J.  have  it  and  sell  it  as  his  own,  then  the  bank  is 
liable  to  the  plaintiffs  for  the  value  of  the  scrip.* 

§  4222.     Priority  as  between  purchaser  and  pledgee  of  note 

The  jury  are  instructed  that,  if  they  believe,  from  the  evidence 
in  the  cause,  the  defendant  and  Mrs.  S.,  the  payee  in  the  note  men- 
tioned in  the  evidence,  had  an  agreement  that  defendant  should 
negotiate  said  note,  and  with  the  proceeds  pay  off  $ to  him- 
self and  a  note  belonging  to  B.,  and  that  said  B.'s  note  was  assign- 

1  Hamburg  Bank  v.  George  &  But-  2  Hamburg  Bank  v.  George  &  But- 

ler, 123  S.  W.  654,  92  Ark.  472.  ler,  123  S.  W.  654,  92  Ark.  472. 
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ed  to  defendant,  by  agreement  with  Mrs.  S.,  with  such  an  under- 
standing, and  Iv.,  attorney  for  defendant,  notified  plaintiff  thereof 
before  he  purchased  the  note,  then  the  verdict  should  be  for  the 
defendant,  if  the  jury  further  believe  from  the  evidence  the  amount 
of  said  claims  exceeded,  or  even  equaled  in  value,  the  said  note.^ 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence in  the  cause  that  Mrs.  S.  was  in  debt  to  defendant  in  the 

sum  of  $— ,  and  to  B.  in  the  sum  of  $ ,  and  that  said  Mrs. 

S.  instructed  defendant  to  hold  said  note  un,til  collected  or  nego- 
tiated, and  to  pay  off  said  claims  with  the  proceeds  thereof,  and 
that  defendant  agreed  thereto  with  said  Mrs.  S.  and  B.,  and  that 
plaintiff  had  notice  of  said  claims  and  agreement  with  Mrs.  S.  be- 
fore he  purchased  said  note,  then  the  verdict  should  be  for  the 
defendant;  provided  the  jury  believe  from  the  evidence  that  the 
claims  of  defendant  and  B.  exceed  or  was  equal  in  value  to  the 
said  note.* 

The  jury  are  instructed  that,  although  the  juiy  may  believe, 
from  the  evidence  in  the  cause,  that  defendant  may  have  had  an 
agreement  with  Mrs.  S.  to  negotiate  the  note  in  question,  and 
-with  the  proceeds  to  pay  off  claims  to  defendant  and  B.,  the  ver- 
dict should  be  for  the  plaintiff,  unless  the  jury  further  believe  from 
the  evidence  that  plaintiff  had  notice  of  said  agreement  before  his 
purchase  of  the  note  in  question.® 

§  4223.     Diligence  required  from  pledgee  in  enforcing,   or  real- 
izing on,  collateral 

S  4223(0-     Idaho 

You  are  instructed  that,  in  the  handling  of  securities  placed  with 
it,  the  plaintiff  was  required  to  exercise  only  ordinary  diligence, 
and  before  you  will  be  justified  in  finding  for  the  defendant  on  his 
affirmative  defense,  or  on  his  counterclaim,  it  must  be  established 
by  the  evidence  that  the  plaintiff  was  grossly  negligent  in  handling 
such  securities,  and  that,  if  it  had  used  reasonable  diligence,  it 
could  have  collected  the  amounts  due  on  said  collaterals,  and,  un- 
less you  find  that  through  the  gross  negligence  of  the  plaintiff 
the  defendant  was,  in  fact,  damaged,  then  the  defendant  has  failed 
to  establish  his  affirmative  defense  and  counterclaim.* 
§  4223(2).    Illinois 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 

that  $ was  borrowed,  and  the  individual  note  of  W.  was 

given  therefor,  and  further  believe  that  a  credit  was  given  to  said 

3  Brown  v.  Bowen,  2  S.  W.  398.  90  s  Brown  v.  Bowen  2  S  W  398  90 
Mo.  184.  Mo.   184. 

4  Brown  v.  Bowen,  2  S.  W.  398,  90  e  Exchange  State  Bank  v  Taber 
Mo.  184.  145  P.  1090,  26  Idaho,  T23. 
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W.  on  the Times  Company's  books  for  said  amount,  yet  if 

the  jury  believe  from  the  evidence  that  the  said  money  was  bor-, 

rowed  for  the  said  — ^ Times  Company,  and  was  used  in  its 

business  by  its  officers  having  the  power  and  right  to  control  and 

•manage  its  business  aiifairs,  and  that  by  the  direction  of  its  said 

officers  it  received  the  full  benefit  and  use  of  the  identical  money 

borrowed,  then  the  indebtedness  was  in  fact  the  indebtedness  of  the 

Times  Company,  and  it  was  lawful  for  the  said Times, 

Company  to  execute  its  note  therefor,  and,  when  executed  and  de^ 
livered,  the  same  would  constitute  a  valid,  legal  obliga,tion  of  said 
company;  and  it  was  lawful  for  said  company,  by  and  with  the 
consent  of  the  holder  of  the  said  individual  note  of  the  said.W.,  to 
deliver  its  said  note  to  take  up,  retire,  satisfy,  and  pay  the  said  in- 
dividual note  of  the  said  W.  given  to  evidence  the  indebtedness 
for  said  money ;  and,  if  said  company  knowingly  and  in  good  faith 
did  so  deliver  its  said  note  to  the  holder  of  said  individual  note  of 
the  said  W.,  the  failure  of  the  said  company  to  charge  the  account 
on  its  books  of  the  said  W.,  with  the  amount  of  said  note  would 
not  of  itself  invalidate  said  company's  note,  or  render  it  accommo- 
dation paper.' 

The  jury  are  further  instructed  that,  if  they  believe  from  the 

evidence  that  said Times  note  was  a  valid  obligation  of  the 

said Times  Company,  and  collectible,  and  was  held  by  said 

Bank  or  said  K.  as  collateral,,  then  it  was  the  duty  of  the 

said  bank  or  of  the  said  K.,  if  the  jury  believe  the  said  principal 
note  had  been  sold  by  the  said  bank  to  the  said  K.,  to  hold  the  said 
note  of  the Times  Company  until  the  maturity  of  the  prin- 
cipal note,  and  then  apply  the  proceeds  thereof  to  the  payment  of 
the  said  principal  note,  and  pay  the  residue  to  the  plaintiff;  and 
in  such  case,  although  the  jury  may  believe  from  the  evidence  that 

the  said  Times  note  was  of  greater  value  than  the  note 

originally  deposited  as  collateral,  yet  such  increase  in  value,  if  any, 

inured  to  the  benefit  of  said  P.  and  his  assigns,  and  said  

Bank  or  said  K.  were  bound  to<  treat  the  same  as  if  it  had  been 
originally  deposited  by  said  P.  as  collateral  to  said  principal  note 
of  $ ;    and  if  the  jury  believe  from  the  evidence  that  said 

Bank  or  the  said  K.,  if  the  said  principal  note  had  been 

sold  to  him,  did  not  exercise  ordinary  and  reasonable  care  and 

diligence    in    retaining    and    attempting    to    collect    said    

Times  note,  and  in  delivering  the  same  up  to  the  said  W.  and 
receiving  the  note  of  the  said  W.  in  lieu  thereof,  if  they  did  so 

'  Union  Nat.  Bank  of  Chicago  v.      not  expressly  approved ;   certain  spe- 
Post,  61  N.  E.  507,  192  111.  385.    This      cific  objections  being  overruled, 
and   the  foUovFlng  instruction  were 
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deliver  up  the  same,  and  that  loss  occurred  to  the  plaintiff  by 
reason  thereof,  then  the  defendants^,  or  such  one  or  more  of  them 
who  participated  in  such  exchange,  would  be  liable  to  the  plain- 
tijflf  for  such  loss,  and  the  same  may  be  recovered  in  this  suit. 
The  amount  of  care  and  diligence  which  constitutes  ordinary  care  . 
and  diligence,  as  above  set  forth,  is  that  care  and  diligence  which 
an  ordinarily  prudent  man  usually  exercises  in  his  own  afifairs.* 

§  4224.     Conversion  by  pledgee — Refusal  to  surrender  pledge  ex- 
cept on  payment  of  other  debts  than  those  secured 

The  court  charges  you  that  if  you  find  from  the'  evidence  that 
plaintiff  went  to  the  defendant  bank  prior  to ,  for  the  pur- 
pose of  ascertaining  the  exact  amount  necessary  to  redeem  the 
collaterals  set  forth  and  described  in  the  declaration,  and  prepared 
to  then  pay  such  indebtedness  and  redeem  said  collaterals,  and  the 
bank  declined  to  consider  his  offer  unless  he  would  not  only  pay 
the  sum  for  which  said  collaterals  were  pledged,  but  would  also 
pay  the  individual  debts  of  B.,  for  which  said  collaterals  were  not 
pledged,  and  declined  to  release  said  collaterals  unless  the  unin- 
dorsed notes  of  B.  were  also  paid,  thein  the  court  charges  you  that 
this  was,  in  law,  a  conversion  of  said  collaterals  by  the  bank,  and 
entitled  the  owners  of  the  collaterals,  at  their  election,  to  sue  for 
the  value  of  the  same." 

8  Union  Nat.   Bank  of  Chicago  v.  »  Memphis  City  Bank  v.  Smith,  75 

Post,  61  N.  E.  507,  192  III.  385.  S.  W.  1065,  110  Tenn.  337. 
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CHAPTER  CCXXIX 

POST  OFFICE 

§  4225.    Criminal  liability  for  transmitting  obscene  matter. 

§  4225.     Criminal  liability  for  transmitting  obscene  matter 

The  jury  are  instructed  that  what  are  obsce.ne,  lascivious,  lewd, 
Or  indecent  publications  is  largely  a  question  of  your  own  con- 
science and  your  own  opinion ;  but,  before  this  can  be  Said  of  such-lit- 
erature, it  must  come  up  to  this  point :  That  it  must  be  calculated  with 
the  ordinary  reader  to  deprave  him,  deprave  his  mofals,  or  lead  to  im- 
pure purposes.  It  is  your  duty  to  ascertain,  in  the  first  place,  if  such 
publications  are  calculated  to  deprave  the  morals ;  if  they  are  calculated 
to  lower  that  standard  which  we  regard  as  essential  to  civilization ;  if 
they  are  calculated  to  excite  those  feelings  which,  in  their  proper  field, 
are  all  right,  but  which,  transcending  the  limits  of  that  proper  field,  play 
most  of  the  mischief  in  the  world.^ 

1  Dnnlop  V.  U.  S.,  17  S.  Ct.  375,  165  U.  S.  486,  41  L.  Ed.  799. 
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4236.  Limitation  of  power  to  sell  to  sales  for  cash. 
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§  4248.    Apparent  authority  to  give  warranty. 

4249.  Secret  limitations  upon  authority. 

4249(1);  United  States. 
4249(2).  Texas. 
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4251(1).  Alabama, 
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4251(3).  Missouri. 
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4262.  Liability  of  agent  to  principal — ^Breach  of  trust. 
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4266.  Same — ^Abandonment  of  contract  by  agent 

4267.  Same — Prevention  by  principal  of  performance  by  agent. 

4268.  Same^Entire  or  severable  contract. 
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See,  also,  Attorney  and  Client;    Brokers;    Factors. 

A.    Existence  of  Relation 

§  4226.     Estoppel  to  deny  relationship — Holding  out  as  agent 
§  4226(1).    Illinois 

You  are  instructed  that,  if  a  corporation  knowingly  and  volun- 
tarily permits  a  person  to  hold  himself  out  to  the  world  as  its  agent. 
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said  corporation  will  be  bound  as  principal  to  those  dealing  with 
such  person  and  acting  upon  the  faith  that  such  agency  exists ;  and 
this  is  true  irrespective  of  whether  or  not  an  agency  ill  fact  exists.^ 

You  are  instructed  that,  if  a  person  knowingly  and  voluntarily 
permits  another  to  hold  himself  out  to  the  world  as  his  agent,  he 
will  be  held  to  adopt  his  acts  and  be  bound  as  principal  to  the  perr 
son  who  gives  credit  to  the  one  acting  as  such  agent.* 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  in  the  winter  of • —  the  defendants  knew  that  H.  was  act- 
ing as  their  agent,  and  was  buying  stocks  of  goods  in  their  name 

and  operating  the mine  in  their  name  and  for  their  benefit, 

and  that  they  voluntarily  permitted  him  to  do  so,  and  if  you  fur- 
ther believe  from  the  evidence  that  the  said  H.  was  so  acting,  and 
made  the  contract  alleged  in  plaintiff's  declaration,  then  the  de- 
fendants would  be  bound  thereby,  whether  the  said  H.  was  in  fact 
their  agent  at  the  time  or  not.' 

§  4226(2).     Missouri 

The  court  further  instructs  you  that  whenever  a  person  has 
held  out  another  as  his  agent  authorized  to  act  for  him  in  a  given 
capacity,  or  has  knowingly  and  without  dissent  permitted  such 
other  to  act  as  his  agent  in  such  capacity,  or  where  his  habits  and 
course  of  dealing  have  been  such  as  to  reasonably  warrant  the 
presumption  that  such  other  was  his  agent  authorized  to  act  in  that 
capacity,  whether  it  be  in  a  single  transaction  or  in  a  series  of 
transactions,  his  authority  to  such  other  to  act  for  him  in  that  ca- 
pacity will  be  conclusively  presumed,  so  far  as  it  may  be  neces- 
sary to  protect  the  rights  of  third  persons  who  have  relied  thereon 
in  good  faith,  and  in  the  exercise  of  reasonable  prudence,  and  the 
principal  will  not  be  permitted  to  deny  that  such  other  was  not 
his  agent  authorized  to  do  the  act  that  he  assumed  to  do,  provid- 
ed that  act  was  within  the  real  or  apparent  scope  of  the  presumed 
authority.* 

§  4226(3).    Nortli  Carolina 

The  court  instructs  the  jury  that,  if  the  jury  shall  find  as  a  fact 
that  the  business   did  not  belong  to  the  defendant,  W.,  but  in  fact 

was  conducted  by  as  his  own,  then  the  defendant  would 

not  be  chargeable  with  the  value  of  said  goods,  unless  you  should 
find  further  as  a  fact  that  the  defendant  by  his  acts  and  conduct 
reasonably  led  the  plaintiffs  to  believe  that  the  business  was  his, 

1  Italian-Swiss  Agricultural  Colony  s  Swannell  v.  Byers,  123  111.  App 
V.  Pease,  62  N.  E.  317,  194  111.  98.  545. 

2  Swannell  v.  Byers,  123  111.  App.  <Muth  v.  St.  Lou'^  Trust  Co.,  67  S. 
545.  W.  978,  94  Mo.  App.  94. 
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or  that  his  credit  was  behiijd  the  same,  and  they  made  the  sale 
in  question  relying  upon  this  belief.^ 

The  court  instructs  the  jury  that,  if  defendant  so  acted  as  to 
induce  plaintiffs  to  believe  that  J.  was  his  agent,  he  is  liable  for 
all  his  acts  in  the  same  manner  as  if  he  was  actually  his  agent,  and 
he  would,  in  that  event,  be  estopped  from  denying  the  existence 
of  the  agency.  The  court  charges  you,  if  you  find  by  the  greater 
weight  of  the  testimony  that  the  defendant  knew  goods  were  be- 
ing ordered  in  his  name  by  J.,  and  the  plaintiffs  shipped  the  goods 
upon  the  credit  of  defendant  to  defendant  himself,  and  defendant 
ordered  them  turned  over  to  J.,  th«n  defendant  would  be  liable  for 
such  shipments,  and  you  will  answer  the  issue  "Yes,"  and  the 
value  of  the  goods  shipped.^ 

§  4226(4).     Texas 

You  are  instructed  that  the  matter  of being  the  agent  of 

defendants,  is  a  question  of  fact  for  you  to  determine  from  the  tes- 
timony, and  in  aid  of  your  investigation  you  are  instructed  that  an 
agent  may  be  created  by  long  acquiescence  on  the  part  of  the 
principal,  with  knowledge  of  his  acts  as  agent  for  said  principal, 
as  well  as  by  express  appointment,  and  that  if  by  express  agree- 
ment it  is  so  arranged  between  parties  that  one  shall  be  advertised 
as  the  agent,  but  that  another  shall  actually  do  the  business,  and 
this  third  person  does  transact  the  business,  and  becomes  known 
as  the  agent  of  the  principal  by  transacting  his  said  business,  then 
the  said  third  person  is  his  agent,  and  the  principal  is  estopped 
from  denying  it  as  to  those  who  have  acquired  rights  against  said 
principal  because  of  the  acts  of  said  agent.' 

S  4226(5).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  A.  represented  himself  to  be  the  "correspondent"  of 
defendant,  that  this  representation  was  made  with  the  knowledge 
of  defendant,  and  without  objection  on  their  part;  that  A.  used 
in  his  office  a  quotation  board  furnished  him  by  defendant  con- 
taining in  conspicuous  letters  the  name  and  address  of  defendant ; 
that  defendant  installed  at  their  own  expense  a  private  telegraph 
wire  connecting  the  office  of  A.  with  their  principal  office  in 
;  that  defendant  furnished  over  this  private  wire  to  A.  dur- 
ing the  business  hours  of  the  Stock  Exchange  continuous  market 
quotations  on  stocks,  bonds,  grain,  and  cotton,  which  were  imme- 
diately posted  on  the  said  quotation  board  for  the  information  ol 

B  Metzger  Bros.  v.  Whitehurst,  60  t  planters'  Mutual  Ins.  Co.  v.  Ly* 

S.  E.  907,  147  N.  C.  171.  ons,  Lindenthal  &  Co.,  38  Tex.  253. 

«  Metzger  Bros.  v.  Whitehurst,  60  S. 
E.  907,  147  N.  C.  171. 
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patrons  resorting  to  A.'s  oflfice  to  trade ;  that  over  said  private  vi^ire 
defendant  also  caused  to  be  transmitted  their  daily  market  letters ; 
that  customers  resorting  to  A.'s  office,  and  desiring  to  trade  in 
any  one  of  the  different  stocks  or  commodities  whose  quotations 
were  posted,  gave  a  verbal  or  written  order  to  buy  or  sell  certain 
cotton,  grain,  or  stocks,  and  that  such  order  was  thereupon  trans- 
mitted by  the  said  A.  in  his  own  name  over  the  said  private  wire 

to  the  office  of  the  said  defendant  at ,  and  executed  by  them ; 

that  immediately  thereupon  confirmation  was  wired  back  by  de- 
fendant which  consummated  the  deal ;  that  customers  trading  at  A.'s 
office  were  designated  by  a  certain  number  which  was  used  by  A. 
in  transmitting  the  order  and  by  defendant  in  confirming  the  same ; 
that  A.  did  not  participate  in  the  loss  nor  the  profit  incurred  in  the 
trades  of  the  customers,  but  received  as  compensation  a  fixed  sum 
whether  the  trade  resulted  in  a  profit  to  defendant  or  to  the  cus- 
tomer; that  said  compensation  was  the  compensation  received  from 
said  defendant  and  none  other ;  that  the  said  A.  deposited  the  mar- 
gins received  by  him  from  customers  to  the  credit  of  defendant 
in  a  local  bank ;  that  an  account  in  the  namie  of  defendant  was  reg- 
ularly run  in  said  local  bank,  and  that  the  said  defendant  drew 
out  the  money  to  their  credit  in  said  account  directly;  that  said 
A.  drew  on  said  defendant  through  said  local  bank  for  sums  due 
to  him  or  to  said  customers,  which  said  drafts  were  paid  by  de- 
fendant— then  the  jury  will  be  warranted  in  finding  tliat  the  said 
A.  was  the  agent  of  the  said  defendant  so  far  as  the  rights  of  the 
plaintiff  here  are  affected,  notwithstanding  the  fact  the  relations 
between  the  said  defendant  and  said  A.  are  expressly  disclaimed 
by  them  to  be  those  of  principal  and  agent,  and  even  though  as  be- 
tween themselves  such  relation  did  not  in  fact  exist.* 

§  4227.     Ratification 

Ratification  by  corporation  of  contract  of  agent,  see  ante,  §  1909. 

§  4227(1).     Georgia 

The  jury  are  instructed  that,  in  order  for  the  act  of to 

be  binding  on  the  plaintiff  as  their  agent,  the  act  must  have  been 
by  authority  of  the  plaintiff,  or  must  have  afterwards  been  rati- 
fied by  the  company  with  a  full  knowledge  of  all  the  facts.  A  suit 
instituted  and  continued  after  a  full  knowledge  of  all  the  facts 
would  amount  to  a  ratification.* 

You  are  instructed  that,  if  you  shall  believe  from  the  evidence 
that  F.  by  virtue  of  his  being  the  architect  and  supervisor  of  the 
buildings,  went  to  the  plaintiff  to  purchase  these  bricks  in  the  name 

8  Mclntyre  v.  Smyth,  62  S.  E.  930,  »  Dolviu  v.  American  Harrow  no 

108  Va.  736.  62  S.  E.  198,  131  Ga.  300. 
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of  R,,  and  that  the  plaintiff  refused  to  credit  R.,  not  knowing  him, 
but,  as  defendant  was  the  owner  of  the  property,  they  would  be 
willing  to  credit  defendant,  and  then  F.  told  them  to  charge  them 
to  defendant,  unless  defendant  refused  to  have  it  done;  that  he 
would  inform  him,  and,  if  he  did  not  send  them  word  that  defend- 
ant had  refused  to  carry  out  the  contract  that  he  had  made — re- 
fused to  be  liable  for  it — then  they  might  deliver  the  brick.  Now, 
if  you  believe  from  the  evidence,  that  F.,  before  the  delivery  of 
any  of  the  brick,  informed  defendant  of  all  the  circumstances  that 
occurred  between  him  and  the  plaintiff,  and  defendant  assented 
to  that,  and  the  bricks  were  afterwards  delivered,  that  would  make 
defendant,  in  the  law,  the  original  contractor;  that  he  contracted 
the  debt  originally  himself;  that  that  credit  was  extended  to  him. 
But  if,  on  the  other  hand,  you  do  not  believe  there  was  a  state^- 
ment  made  of -all  the  circumstances  connected  with  it,  of  the  man- 
ner in  which  this  was  brought  about,  to  defendant,  or  that  de- 
fendant did  not  assent  to  it — did  not  assent  to  the  arrangement 
which  F.  had  made — then,  of  course,  it  would  follow  that  he  would 
not  be  liable.  That  is  simply  a  question  of  evidence  for  you  to  de- 
cide, applying  the  law  I  have  given  you  in  charge  to  the  evidence.'*" 

§  4227(2).    Kansas 

You  are  instructed  that,  if  you  find  that  after  the  signing  of 

the  alleged  contract  of  warranty  by  the  Company,  by  A., 

agent,  the  plaintiffs  inclosed  a  copy  of  said  contract  in  a  letter  to 

the  : Company,  addressed  to  that  company,  at  ,  and 

tbat  said  letter  and  contract  were  received  by  that  company,  and 
that  the  letter  of  the  plaintiffs  to  the  said  company  informed  them 

of  the  nature  of  the  transactions,  and  if  you  find  that  the  

Company  replied  to  said  letter,  and  referred  the  plaintiffs,  to  A. 

as  their  agent,  then  you  are  instructed  that  the  Compan}- 

thereby  ratified  the  act  of  A.  in  signing  said  contract  as  their 
agent." 

§  4227(3).     Maryrand 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  R.,  the  landlord,  authorized  his  agent,  to  rent 

the  house  in  question  for  but  one  year,  but  that  said  agent  rent- 
ed it  for  two  years,  .as  alleged  by  the  defendant's  witnesses,  and 
that  the  defendant  held  the  same  for  two  years,  and  that  during 
the  second  year  of  said  tenancy  R.  treated  the  defendant  as  his 
tenant  by  receiving  the  rent  originally  agreed  upon,  then  the  jury 

10  Crockett  v.  Chattahoochee  Brick  n  Isaacg  v.  Jackson  Motor  Co.,  193 

Co.,  21  S.  E.  42,  95  Ga.  540.  Pac.  1081,  108  Kan.  17. 
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may  infer  that  the  landlord  ratified  the  contract  ioir  the  two  years' 
lease,  and  may  find  for  the  defendant.^* 
I  4227(4).    Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 

the  evidence  that  on  the day  of  — ,  plaintiff  delivered  to 

J.  the head  of  cattle  mentioned  in  evidence,  upon  the  repre- 
sentation of  said  J.  that  he  was  buying  the  same  for  the  defendant, 

,  and  that  said  defendant  would  pay  for  same  before  title 

thereto  would  or  should  pa.ss  to  him ;  that  said  cattle  were  shipped 
to  and  received  by  the  said  defendant ;  that  said  defendant  did  not 
pay  for  said  cattle  upon  receipt  thereof,  but  neglected  and  refused 
so  to  do;  that  said  defendant  knew  the  terms  and  conditions  of 
said  shipment,  including  the  price  agreed  to  be  paid  therefofj  of 
was  thereafter  informed  of  the  terms  and  conditions  under  which 
said  cattle  were  delivered  for  shipment  as  aforesaid  and  the  price- 
to  be  paid  therefor ;  that  after  being  so  informed  and  knowing  that 
said  cattle  were  not  paid  for,  and  of  the  representations,  if  any, 
so  made  to  plaintiff  by  said  J.,  the  defendant  retained  possession 
of  said  cattle  claiming  title  thereto — then  defendant  cannot  deny 
the  agency  of  J.  in  said  transaction,  and  became  and  is  bound  by 
the  terms  and  conditions  under  which  said  cattle  were  shipped, 
and  your  verdict  should  be  for  plaintiff  for  the  full  amount  of  the 
■contract  price  of  said  cattle,  if  any  is  proven,  not  to  exceed  the 

sum  of  $ ,  to  which  you  may  add  interest  thereon  at  the 

rate  of  per  cent,  per  annum  from  .^* 

The  jury  are  instructed  that,  in  bringing  the  action  upon  these 

notes  the  Bank  and  this  plaintiff,  its  receiver,  adopts  and 

ratifies  all  the  acts  of  its  officers  or  agents  by  which  the  notes  in 

question  came  into  , the  bank;    that  is,  when  this  plaintiff  seeks  to 

recover  upon  these  notes  from  this  defendant,  it  is  bound  by  what 

the  evidence  in  this  case  shows  to  be  the  facts  connected  with  the 

transaction." 

i  4227(5).    Nebraska 

The  jury  are  instructed  that  a  principal  cannot  accept  such  parts 
of  an  agent's  contracts  as  are  beneficial  to  him,  and  disclaim  such 
as  are  to  his  disadvantage,  but  must  accept  or  reject  all;  and  if  he 
retains  the  benefits  of  the  agent's  bargain  he  must  complete  the 
contract  on  his  part."^^ 
«  4227(6).    North  Carolina 

The  jury  are  instructed  that,  if  you  should  find  by  the  greater 
weight  of  the  evidence  that  ,  as  agent  of  the  defendant, 

12  Reynolds  v.  Davison,  34  Md.  662.  i4  Chicago  Title  Trust  Co.  v.  Bradv 

13  Cowan  V.  Young,  220  S.  W.  869,      65  S.  W.  303,  165  Mo.  197. 

282  Mo.  36.  15  Walker  v.  Hagerty,  46  N.  W  221 

30  Neb.  120. 
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procured  the  lapsing  of  the  policy  as  alleged  in  the  complaint, 
which  I  have  mentioned  to  you,  by  fraud  and  false  representa- 
tions, then  the  defendant  cannot  retain  the  benefits  of  such  con- 
duct of  ,  and  be  relieved  from  the  consequences  of  such 

fraudulent  means  by  which  such  lapsing  was  obtained,  'if  you  find 
that  to  be  the  fact.^* 

The  jury  are  instructed  that,  although  the  identical  lumber  in 
controversy  came  into  possession  of  defendant  and  was  appropri- 
ated by  him,  he  would  not  be  liable  to  plaintiff  for  its  value,  un- 
less he  had  authorized  to  buy  on  his  credit,  or  accepted 

and  appropriated  the  lumber  with  notice  of  the  fact  that 

had  bought  it  on  defendant's  credit.^' 

t  4227(7).     South  Carolina 

You  are  instructed  that  if  R.  was  not  her  agent  when  he  first  did 
these  acts,  but  she  afterwards  had  knowledge  of  them,  and  rati- 
fied and  confirmed  and  approved  of  his  acts,  then  she  would  be  as 
much  bound  as  if  he  had  been  her  agent  in  the  first  instance,  or  as 
if  she  had  bought  these  goods  herself.  If  the  testimony  in  this  case 
satisfies  you  that  plaintiffs  did  not  sell  these  goods  to  defendant, 

Mrs.  ,  or  that  R.,  without  any  authority  from  his  mother, 

or  without  any  knowledge  on  her  part,  ordered  these  goods  in  his 
mother's  name,  and  she  knew  nothing  of  it,  and  did  not  authorize 

him  to  do  it,  then  your  verdict  would  be  for  defendant  Mrs. '-, 

unless  you  are  satisfied  by  the  preponderance  of  the  evidence  in  the 
case  that  while  he  was  not  her  agent  in  the  first  instance,  yet  after- 
wards the  -knowledge  was  brought  to  defendant  Mrs.  ,  of 

what  he  had  done — that  he  had  ordered  these  goods  in  her  name, 
and  that  they  had  been  shipped  to  her,  and  she  received  the  goods 
knowing  these  things,  and  continued  to  receive  the  goods  that 
were  shipped  to  her — then  she  would  be  liable.  Or  if,  after  the 
whole  thing  was  over,  she  ratified  or  affirmed  or  confirmed  and  ad- 
mitted as  her  own  what  her  son  R.  had  done,  then  she  would  be 

liable.     If  they  sold  and  delivered  them  to  Mrs. herself,  then 

she  is  liable.  If  they  sold  them  to  R.  and  Mrs. afterwards  rati- 
fied, approved,  or  confirmed  what  her  son  had  done — recognized 
his  agency  after  the  whole  thing  was  over,  but  knew  nothing  of  it 
until  it  was  done — then  your  verdict  would  be  for  the  plaintiff. 
But  if  R.  bought  the  goods  from  plaintiffs,  and  imposed  upon  them, 
and  used  his  mother's  name  to  do  it,  without  her  knowledge  or 
consent  or  authority,  and  she  did  not  afterwards  acquiesce  in  what 

18  Combs    V.    Jefferson    Standard  I'Brittain  r.  Westall,  49  S.  E.  54, 

Life  Ins.  Co.,  106  S.  E.  826,  181  N.      137  N.  0.  30. 
C.  218. 
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he  liad  done  in  the  preriiises,  then  your  verdict  would  be  for  the 
defendant.^* 

§,  4227(8).    Texas 

You  are,  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendant (meaning  C.)  borrowed  money  from  plaintiff  for  the  bene- 
fit of  defendants,  without  authority  from  defendants,  either  express 
or  implied,  and  if  defendants,  knowing  that  such  money  had  been 
borrowed,  ratified  and  acquiesced  in  the  act  of  C,  or  knowing  such 
money  to  be  borrowed,  accepted  the  benefit  of  it,  then  they  would 
be  held  bound  by  the  act  of  C.,  as  much  as  if  they  had  authorized  it 
before  it  was  done.^' 

You  are  instructed  that  it  is  not  necessary  for  plaintifif  to  show 
any  express  authority  in  C.  to  borrow  money  to  render  defendants 
liable.  If  money  was  borrowed  by  C.  in  the  general  course  and 
conduct  of  the  business,  and  defendants  knew  this  fact  and  acqui- 
esced in  it,  and  the  note  sued  on  was  given  for  money  borrowed 
of  plaintiff,  by  C.  for  the  business,  and  the  money  was  in  good 
faith  used  in  the  business,  and  plaintifif  had  no  knowledge  of  any 
want  of  express  authority  on  C.'s  part  to  borrow  money,  then  you 
will  find  for  plaintiff."" 

4227(9).    Washington 

You  are  instructed  that,  if  the  salesman  did  not  have  authority 
to  accept  unconditionally  an  order  and  agree  to  deliver  the  goods 
for  the  prices  therein  mentioned,  but  if  he  did  do  it,  and  if  his  acts 
were  known  to  B.,  and  B.  knew  that  he  was  pretending  to  sell 
the  goods,  that  he  was  agreeing  to  sell  the  goods  at  that  price,  or 
if  B.  authorized  him,  then  or  at  any  time  previous  thereto,  to  make 
an  agreement  with  or  to  sell  goods,  or  to  arrange  with  W.  for 
the  sale  of  goods,  then  that  became  the  principal's  (B.'s)  con- 
tract, binding  on  B.  If  an  agent  makes  a  contract,  pretending  to 
sell  goods,  and  the  agent  has,  in  fact,  exceeded  his  authority,  and 
knowledge  of  that  fact  comes  to  the  principal,  and  the  principal 
then  has  reason  to  believe  that  the  agent  has  exceeded  his  authority, 
it  is  his  duty  then,  in  good  faith,  to  advise  the  person  who  sup- 
posed he  had  made  the  contract  with  the  agent  that  the  contract 
was'  not  the  contract  of  the  principal — that  the  agent  had  exceeded 
his  authority.  Good  faith  and  fair  dealing  in  business  require  a 
man  to  speak  out  when  he  has  knowledge  of  facts,  the  keeping  of 
which  will  work  to  the  injury,  probably,  of  the  other  party.  So  if 
the  principal  has  knowledge  that  his  agent  has  pretended  to  make  a 

is  Wagoner  V.  Kirven,  34  S.  E.  18,  20  Collins  &  Douglas  v.  Cooper   65 

56  S.  C.  126.  Tex.  400. 

1 »  Collins  &  Douglas  T.  Cooper,  05 
Tex.  460. 
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contract,  which  in  fact  he  had  no  authority  to  make,  and  knows 
that  the  purchaser  is  relying  upon  that  as  a  contract  of  the  prin- 
cipal, and  he  for  an  unreasonable  length  of  time  did  not  speak  out 
and  advise  the  purchaser  timely  of  the  real  facts,  when  good  faith 
requires  that  he  should,  then  he  may  be  considered  as  having  rati- 
fied and  adopted  the  agent's  contract.*^ 

§  4228.     Revocation   of   authority — Necessity   of   notice   to   third 

persons 
§  4228(1).    Kansas 

The  jury  are  instructed  that  the  law  makes  a  principal  liable  on 
contracts  made  after  the  revocation  of  the  authority  of  an  agent 
between  the  agent  and  thijrd  persons,  who  have  theretofore  dealt 
with  the  agent  as  such  or  who  had  knowledge  of  such  agency  prior 
to  its  revocation,  unless  notice  of  such  revocation  of  agency  was 
given  to  such  third  persons;  but  this  rule  does  not  apply  to  per- 
sons who  are  not  shown  by  the  evidence  to  have  had  knowledge  of 
the  agency,  or  previous  dealings  with  the  agent  as  suc^,  and  no 
notice  of  revocation  of  the  agency  is  necessary  to  be  given  to  such 
persons.** 

S  4228(2).    Michigan 

You  are  instructed  that,  where  one  has  constituted  and  accredited 
another  as  his  agent  to  carry  on  business,  the  authority  of  the 
agent  to  bind  his  principal  continues-  even  after  actual  revocation 
of  such  authprity,  until  notice  of  the  revocation  is  given,  and,  as 
to  persons  who  have  been  accustomed  to  deal  with  such  agent,  until 
.notice  of  the  revocation  is  brought  home  to  them.  And  it  is  said 
that  the  case  of  such  an  agency  is  analogous  to  that  of  partnership, 
and  the  notice  of  revocation  of  the  agency  is  governed  by  the 
same  rules  as  notice, of  dissolution  of  partnership;  that  is,  as  to 
persons  who  have  been  previously  in  the  habit  of  dealing  with  the 
firm,  it  is  requisite  that  actual  notice  should  be  brought  home  to 
the  creditors,  or  at  least  that  the  credit  should  have  been  given  un- 
der circumstances  from  which  notice  can  be  inferred.** 

§  4229.     Presumption  of  continuance  of  authority 

The  jury  are  instructed  that,  the  agency  of  the  said  to 

write  checks  upon  the  defendant  being  conceded  by  the  parties,  it  is 
presumed  to  have  continued,  unless  the  contrary  is  shown  by  a  pre- 
ponderance of  the  evidence,  and  the  burden  of  proof  is  upon  the  de- 
fendant to  show  by  a  preponderance  of  the  evidence  that  the  agency 

21  Waldron  Co.  V.  Beattie  Mifg.  Co.,  23  Tousignant  v.  Sliafer  Iron  Co., 
194  P.  55T.                                                  55  N.  W.  681,  96  Mich.  87. 

22  Key  V.  Thomas  Lyons  Co.,  198  P. 
928,  109  Kan.  281. 
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and  authority  of  the  said to  write  checks  on  the  defendant 

was  terminated  prior  to  the  time  the  check  sued  on  was  issued  and 

delivered  by  the  said to  the  plaintiff,  if  you  find  that  it  was 

so  issued  and  delivered.** 

§  4230.     Matters  considered  on  question  of  agency 

As  to  whether  or  not  N.  was  the  agent  of  defendant,  as  the  plain- 
tiff claimsj  and  acting  for  him,  that  is  a  question  of  fact  which  you 
are  to  determine  from  all  the  facts  and  circumstances  in  the  case. 
The  fact  that  N.  says  that  he  was  not  the  agent  is  not  binding  upon 
plaintiff.  It  is  for  you  to  say  from  the  testimony  whether  N.  was 
,in  fact  acting  for  defendant,  either  as  agent  or  employe,  and  in 
passing  upon  this  question  it  is  your  duty  to  take  into  consideration 
the  instructions  that  defendant  gave  to  N.  relative  to  the  horse  de- 
livered at  the  time,  if  you  find  that  he  gave  any  instructions  along 
that  line.  On  the  question  of  agency,  you  have  a  right  to  consider 
whether  there  is  any  testimony  to  show  ratification — that  is,  the 
acceptance  or  acquiescence  by  defendant  in  what  N.  did ;  that  -is,. 
Did  defendant  consent  to  the  action  in  his  behalf  by  N.  ?  You 
have  also  a  right  in  passing  upon  this  question  to  consider  whether 
there  was  an  original  authority ;  that  is,  whether  defendant  brought 
N.  there  for  the  purpose  of  assisting  him  in  taking  charge  of  the 
horse  in  the  yard,  as  has  been  testifiied  to  by  the  plaintiff.  You 
have  also  the  right  to  consider  whether  defendant  held  but  to  the 

world,  and  to  ,  that  N.  was  his  agent,  to  do  the  things  N. 

did;  that  is,  to  take  charge  of  and  break  the  horse  or  take  charge 
of  the  horse  for  defendant  from  the  time  the  rope  was  given  him 
in  the  yard  there,  as  well  as  all  other  facts  and  circumstances  in 
the  case."^ 

§  4231.     Sufficiency  of  evidence  of  agency 
§  4231(1).    Illinois 

The  jury  are  instructed  that,  should  they  believe  from  the  evi- 
dence that  H.  had  signed  several  notes  for  C.  as  security,  H.  signing 
his  own  name  to  such  notes,  this  fact  alone  does  not  show  au- 
thority in  C.  to  sign  H.'s  name  to  other  notes.*® 

§  4231(2).    Michigan 

You  are  instructed  that  in  this  case  the  burden  of  proof  rests 
upon  the  plaintiff  to  establish  his  claim  by  a  preponderance  of 
the  evidence.  If  you  are  satisfied  by  a  preponderance  of  the  evi- 
dence that was  acting  for  and  in  behalf  of  the  defendant, 

his  father,  and  as  his  father's  general  agent  in  making  this  con- 

24  Key   V.  Thomas  Lyons  Co.,  198  26  Kendrick    v.   Hochradel     132   N 

P.  928,  109  Kan.  281.  ^  W.  521,  167  Mich.  179.  " 

2  8  Hefner  v.  Palmer,  67  111.  161. 
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tract  with  the  plaintiff,  then  your  verdict  should  be  against 


for  the  amount  you  may  ascertain  under  the  evidence  and  the  in- 
structions I  have  given  you  to  be  the  plaintiff's  damages.  If  you 
are  not  satisfied  that  he  was  such  agent,  then  your  verdict  will  be 

no  cause  of  action  against ,  but  your  verdict  will  be  against 

the  son  for  a  like  amount  alone.*' 

You  are  instructed  that  on  the  subject  of  agency  you  will  take 
into  consideration  all  the  facts  and  circumstances  in  the  case,  the 
relation  of  the  parties,  what  they  did,  their  usual  course  of  deal- 
ings, what  was  done  with  the  proceeds,  what  instriictions  were  giv- 
en, if  any,  the  conduct  of  the  parties  generally,  and  the  nature  of 
the  transaction.  If  you  find  that  the  son  had  general  authority 
from  the  defendant,  his  father,  to  make  a  contract  like  the  one  in 
question  to  sell  apples,  the  product  of  the  defendant's  farm,  then 
it  would  follow  that  the  father  would  be  bound  by  the  acts  of  his 
son  in  making  such  a  contract.  It  is  immaterial  in  this  case  whether 
the  memorandum  was  signed  by  the  son  alone,  or  by  his  father,  or 
whether  the  son  signed  his  father's  name  by  him  as  agent.    Earnest 

money  was  paid,  $ ,  on  the  making  of  this  memorandum ;   a 

part  of  the  contract  was  carried  out ;  bushels  of  apples  were 

delivered.     You  have  heard  the  testimony  in  the  case  as  to  what 

was  done  by  both  defendants,  and  his  father,  ,  in 

carrying  out  this  contract,  and  what  was  done  with  the  proceeds 
of  the  apples  that  were  actually  delivered.  From  all  of  these  facts 
and  circumstances,  you  are  to  say  whether  the  son  had  general 
authority  to  make  the  contract.  If  you  find  that  he  had,  then 
defendant  is  liable  in  this  action  for  the  acts  of  his  agent. 
Of  course,  if  you'should  find  that  the  son  had  no  authority  from 
his  father  to  make  this  contract,  then  the  son  would  be  responsible 
himself  for  a  failure  on  his  part  to  perform  it.** 

S  4231(3).    Virginia 

You  are  instructed  that  the  question  as  to  whether  or  not  one  is 
agent  for  another,  with  power  to  bind  his  principal  where  the  in- 
terest of  outside  parties  is  involved,  is  one  to  be  determined,  not 
alone  by  the  actual  contract  between  the  parties  as  to  whom  it  is 
sought  to  establish  the  relation  of  principal  and  agent,  but  that 
is  to  be  considered  together  with  all  the  facts  and  circumstances 
which  in  addition  bear  thereon.  The  question  of  agency  in  this 
case  is  to  be  determined  by  the  jury  from  all  the  evidence  relating 
to  the  transaction  of  the  business  and  all  the  facts  and  circum- 
stances connected  with   the  same,  both  as  between  and 

2  7  Hecht  V.  Ebers,  155  N.  W,  463,  as  Hecht  v.  Ebers,  155  N.  W.  463, 

189  Mich.  573.  189  Mich.  573. 
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and  between  said and  said and  parties  dealing 


with  them.** 

B.    ExTBNT  oif  Authority  of  Agent 

Assumpsit  as  remedy  for  false  representation  of  autliority  to  act  as  agent,  see, 

ante,  §  934. 
Authority  of  agent  to  bind  principal  by  receiving  bribe,  see  ante,  §  1203. 

§  4232.     Duty  of  third  person  to  ascertain  authority  of  agent 

The  court  instructs. the  jury  that  it  is  a  rule  of  law  that  a  per- 
son dealing  with  one  known  to  be  an  agent,  or  claiming  to  be  such, 
is  bound  at  his  peril  to  see  that  the  agent  has  authority  to  bind 
his  principal  in  such  transaction,  or  that  the  agent  is  acting  within 
the  scope  of  his  apparent  authority.^" 

§  4233.     Authority  to  sell 

You  are  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendants purchased  from  L,.,  and  that  L.  was  the  agent  of  the  per- 
son entitled  to  the  possession  of  the  shells,  whether  plaintiffs  or 

,  the  balance  of  shells  remaining  on  bank  of river  at 

,  and  further  find  that  L.  was  at  the  time  acting  within  the 

scope  or  apparent  scope  of  his  authority  as  such  agent,  and  that 
it  was  agreed  between  the  parties  at  the  time  that  such  shells,  while 
at  said  place,  were  the  property  of  defendants,  you  will  find  for  de- 
fendants.*^ 

You  are  instructed  that,  if  you  find  from  the  evidence  that  L,. 

had  no  authority  from  plaintiffs  or  ,  the  person  or  persons 

entitled  to  the  possession  of  the  shells,  to  dispose  of  the  shells  in 
controversy,  and  that  defendants  had  knowledge  of  such  limita- 
tions of  authority,  or  if  you  find  from  the  evidence  that  L.  was 

authorized  by  plaintiffs  or  to  weigh  the  shells  at  , 

and  to  sell  and  deliver  such -shells- according  to  such  weight  to  de- 
fendants, and  that  L.  was  only  authorized  to  make  sale  under  such 
condition,  and  that  such  fact  was  known  to  defendants,  you 
should  find  for  plaintiffs.** 

§  4234.    Authority  to  sell  as  including  power  to  employ  brokers 

The  jury  are  instructed  that,  if  the  defendant  wrote  to  his  son 
to  sell  the  property  and  use  his  discretion  as  to  price,  and  that  no 
further  or  other  authority  was  given  in  reference  to  the  sale  or  em- 
ployment of  brokers,  then  the  son  had  no  authority  to  employ  the 
plaintiffs  and  bind  the  defendant  to  pay  their  commissions.** 

2»McIntyre  v.  Smyth,  62  S.  E.  930,  32  Harvey  Chalmers  &  Son  v.  J   R 

108  Va.  736.  &  J.  A.  Bowen,  164  S.  W.  1131,  112 

30  Meyers  v.  Johnson,  186  111.  App.      Ark.  63. 

37.  ^  ^^  Doggett  V.  Greene,  98  N.  E.  219, 

31  Harvey  Chalmers  &  Son  v.  J.  U.      254  111.   134,  Ann.   Cas.  1913B,   1166 
&  J.,  A.  Bowen,  164  S.  W.  1131,  112      This  Is  correct,  In  the  absence  of  any 
Ark.  63.  evidence  of  anything,  such  as  an  es- 
tablished custom,  to  qualify  the  rule. 
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§  4235.     Authority  to  sell  as  including  power  to  warrant 
See,  also,  past,  §  4248. 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  T.  was  the  general  selling  agent  of  defendant,  but  you  still 
further  believe  from  the  evidence  that  T.  was  not  expressly  author- 
ized to  warrant  the  soundness  of  an  article  sold,  then  you  must 
find  for  defendant,  unless  you  further  believe  from  the  evidence 
that  under  the  common  usage  of  the  trade  in  which  defendant  was 
engaged  authority  to  sell  implied  authority  to  warrant  the  fitness 
of  an  article  sold  for  the  use  intended.^* 

§  4236.     Limitation  of  power  to  sell  to  sales  for  cash 

You  are  instructed  that  tjie  testimony  in  this  case  shows  with- 
out dispute  that  the  authority  of  the  said  P.,  as  agent  of  this  defend- 
ant company,  was  to  sell  orders  for  railway  tickets  for  cash  only, 

and  if  you  find  that  the  said  P.  in  the  month  of  ,  issued 

to  the  plaintiff  herein  an  order  for  railway  tickets,  and  such  order 
was  given  to  the  plaintiff,' not  for  cash,  but  as  security  for  a  debt, 
and  that  the  order  involved  in  this  action  and  introduced  in  evi- 
dence in  this  case  was  issued  to  take  up  the  first  order  aforesaid, 
then  you  are  instructed  to  find  that  the  issue  of  the  second  order 
was  without  authority,  and  does  not  bind  the  defendant  company. 
An  agent  of  a  corporation,  having  power  to  sdl  prepaid  coupon 
ticket  orders  belonging  to  his  employer,  for  cash,  has  no  authority 
to  bind  his  company  by  a  transaction  in  which  he  deposits  the  or- 
ders of  the  said  company  as  security  for  his  _  own  debts,  and,  if  he 
does  so  deposit  said  orders,  the  action  on  his  part  is  without  legal 
authority,  and  the  company  he  represents  is  not  bound  by  his 
action.  And  it  is  the  duty  of  a  person  dealing  with  such  an  agent 
to  know  that  the  agent  in  so  transacting  businesses  acting  within 
the  authority  conferred  upon  him  by  his  principal. ^^ 

§  4237.     Authority  of  selling  agent  with  respect  to  collection  of 

price 
§  4237(0-    Arkansas 

The  jury  are  instructed  that  a  principal  is  bound  by  the  acts  of 
his  agent  coming  within  the  scope  of  his  direct  or  implied  ati- 
thority,  and  the  agent  is  authorized  to  do  all  things  which  are  neces- 
sary, proper,  usual,  and  reasonable  to  be, done  in  order  to  perfect 
the  purpose  for  which  the  agency  was  created,  and  in  this  case,  if 
you  find  from  the  evidence  that  plaintiff  shipped  a  carload  of  horses 

and    mules    to   and    turned    them    over    to    his    brother,    as 

his  agent,  to  sell,  and  that  said  brother,  in  order  to  effect  the  sale 

3*  Wait  V.  Borne,  7  N.  X.  St.  K.  113.  as  Albright  v.  Atchison.  T.  &  S.  F. 

Ky.  Co.,  115  N.  W.  219,  137  Iowa,  631. 
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of  said  stock,  employed  one  W.  to  assist  him,  and  that  plaintiff 
knew  of  his  employment,  and  did  not  object  thereto,  and  that  said 
W.  sold  the  stock  to  the  defendant,  then  the  jury  are  instructed 
that  plaintiff  is  bound  by  the  action  of  his  brother  in  employing- 
W.  and  in  the  sale  of  the  stock  by  W. ;  and,  even  if  the  jury  should 
find  that  W.  only  had  power  to  sell  and  not  to  receive  the  money, 
but  that  this  limitation  was  not  known  to  defendant,  still  the 
plaintiff  will  be  bound  by  the  action  of  W.  in  receiving  and  ac- 
cepting the  money,  and  if  the  defendant  in  good  faith  bought  the 
stock  and  paid  the  money  to  W.,  he  was  not  bound  to  see  that  W. 
paid  the  money  over  to  plaintiff.*® 

Gentlemen  of  the  jury,  under  the  law  it  is  the  duty  of  the  court 
to  construe  the  contract  in  evidence,  and  the  court  construes  said 
contract  as  follows:  The  intention  and  meaning  of  said  con- 
tract is  that  the  said  W.  was  to  sell  the  stock  in  question  and  re- 
ceive the  money  and  to  pay  the  money  over  to  plaintiff;  and  the 
court  further  construes  said  contract  to  mean  that  whoever  pur- 
chased said  stock  was  authorized  under  said  contract  to  pay 
money  to  said  W.,  and  it  was  not  the  diity  of  such  purchaser  tO' 
see  that  the  money  was  paid  over  to  plaintiff  by  W." 

You  are  instructed  that  an  agent  employed  to  take  orders  for 
the  purchase  of  the  goods  of  his  principal,  the  goods  not  being  in 
his  possession,  and  to  be  delivered  by  his  principal  upon  his  ap- 
proving a  sale  at  the  prices  and  upon  the  terms  proposed  in  the 
order,  to  the  party  giving  it,  has  not  authority  to  receive  the  price 
for  the  goods  when  go  sold  and  delivered;  and  such  payment  by 
the  purchaser  to  the  agent  soliciting  such  order  will  not  discharge 
the  purchaser  from  his  liability  to  the  principal,  unless  there  is  a 
known  usage  of  trade  or  course  of  business  to  justify  him  in  making 
it,  or  unless  the  principal  is  shown  to  have  actually  received  the 
money  so  paid  by  the  purchaser  to  the  agent.'* 

You  are  instructed  that>  when  an  agent  has  authority  to  collect 
bills  for  goods  sold  by  his  principal,  through  him  or  otherwise,  he 
cannot  receive  anything  other  than  money  in  payment,  unless 
expressly  or  impliedly  empowered  to  do  so  by  the  principal;  and, 
when  not  so  empowered,  the  receipt  of  checks  or  anything  else 
than  money  in  payment  is  not  binding  upon  the  principal,  unless  he 
ratifies  his  acts  in  so  accepting  and  receiving  something  else  than 
money,  when  advised  thereof.** 

The  jury  are  instructed  that  an  agent,  known  to  be  such,  who  has 

3  8  Jarvis  v.  Pague,  208  S.  W.  601,  Hardware  Co.,  100  S.  W.  882,  82  Ark. 

137  Ark.  475.  182. 

8'  Jarvis  v.  Pague,  208  S.  W.  601,  as  Crenshaw    v.    A.    F.     SMpleigh 

137  Ark.  475.  Hardware    Co.,    100    S.    W.      882,  82: 

3  8  Crenshaw    v.    A.    F.    Shaplelgh  Ark.  182. 
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express  authority  to  collect  bills  from  the  debtors  of  his  principal 
for  goods  sold,  through  him  or  otherwise,  cannot  accept  in  part  or 
full  payment  of  such  bills  the  satisfaction  of  his  own  debts,  with- 
out the  express  or  implied  assent  of  his  principal,  and  the  fact  of 
his  agency  does  not  imply  assent.*" 

§  4237(2).     Missouri 

The  jury  are  instructed  that,  if  the  court  finds  that  P..  was  a 
canvassing  book  agent,  obtaining  subscriptions  for  the  plaintiff  for 
books  published  by  him  and  sold  by  subscription,  and  that  said 
P.  was  restricted  by  the  terms  of  his  employment  from  collecting 
for  any  books  or  piarts  of  books  except  such  as  were  delivered  by 
him,  and  they  further  find  that  said  canvassing  agent  never  had  pos- 
session of  the  parts  and  works  for  which  this  suit  is  brought,  and 
did  not  deliver  the  same  to  the  defendant,  then  it  declares  the  law' 
to  be  that  his  employment  as  canvassing  agent  gave  him  no  au- 
thority to  collect  the  money  for  which  this  suit  is  brought,  and  it 
devolves  upon  the  defendant  to  show  that  he  had  such  authority.*^ 

§  4238.     Same — Power  to  receive  moneys  in  advance  of  approval 
of  sale  by  principal 

You  are  instructed  that  an  agent  so  employed  to  take  orders 
for  the  purchase  of  the  goods  of  his  principal  not  in  his  possession, 
the  goods  to  be  delivered  by  the  principal  upon  his  approval  of 
the  price  and  terms  proposed  in  the  order,  in  no  event,  without 
express  authority,  can  receive  money  from  the  parties  giving  the 
orders  in  advance  of  such  approval,  and  thereby  bind  his  princi- 
pal. In  such  case  the  sale  is  incomplete,  and  the  purchaser,  in 
intrusting  the  agent  with  the  money  in  advance  of  his  purchase, 
to  be  applied  when  completed,  makes  him  his  agent,  and  if  the 
money  is  not  paid  by  the  agent  to  his  principal  it  is  the  purchas- 
er's loss,  and  no  payment  has  been  made.*^ 

§  4239.     Authority  to  authorize  cutting  of  timber 

You  are  instructed  that,  "if  you  find  from  the  evidence  that  M. 
was  plaintiff's  agent  and  was  in  charge  of  his  land,  and  had  au- 
thority to  cut  timber  on  said  land,  and.  that  he  authorized  and  told 
the  defendant  that  he  could  cut  said  timber,  and,  that  acting  from 
this  authority,  he  cut  same,  then  your  verdict  should  be  for  the 
defendant." 

40  Crenshaw  v.  A.  F.  Shapleigh  4  2  Crenshaw  v.  A.  F.  Shapleigh 
Hardware  Co.,  100  S.  W.  882,  82  Ark.  Hardware  Co.,  100  S.  W.  882,  82  Ark. 
182.  182. 

41  Chambers  v.  Short,  79  Mo.  204.  43  Lancaster  v.  Case,  197  S.  W.  24,. 

130  Ark.  171. 
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§  4240.     Power  to  borrow  money 

You  are  instructed  that,  if  you  find  that  C.  was  an  agent  of  de- 
fendants, but  that  express  authority  was  not  given  to  him,  as  such 
agent,  to  borrow  money  for  defendants,  then  you  may  look  to  the 
contract  between  them  as  it  may  be  shown,  by  the  evidence,  the 
nature  and  character  of  the  business  in  which  C.  was  employed 
to  act  as  agent,  and  all  the  transactions  between  them,  and  ascer- 
tain whether  or  not  it  is  to  be  fairly  implied  as  contemplated  by 
them  or  embraced  in  the  scope  of  his  employment  as  agreed  on 
between  them,  that  he  should  have  such  powers  to  borrow  money 
to  be  used  in  such  business.** 

§  4241.     Authority  to  sign  notes 

The  jury  are  instructed  that,  even  should  the  jury  believe,  from 
the  evidence  in  this  case,  that  C.  and  H.  had  money  in  bank  stand- 
ing to  the  credit  of  one  of  them,  and  that  each  had  authority  from 
the  other  to  check  in  the  other's  name  on  such  money,  from  that 
fact  alone,  it  does  not  follow  that  H.  gave  C.  authority  to  sign  his 
(H.'s)  name  to  promissory  notes.*^ 

§  4242.     Power  to  indorse  check 

You  are  instructed,  members  of  the  jury,  that  a  "check"  is  a 
negotiable  instrument,  and  that  the  title  to  a  check  or  negotiable 
instrument  is  transferable  by  indorsement  and  delivery.  By  "in- 
dorsement" I  mean  the  signature  on  the  back  of  the  check,  signed 
by  the  payee,  by  himself  or  by  some  authorized  agent.  A  proper 
indorsement  of  the  check  by  the  payee  personally  or  by  his  author- 
ized agent,  accompanied  with  delivery  thereof,  transfers  absolute 
title  in  and  to  that  check  to  the  person  receiving  the  same,  who 
thereupon  becomes  the  holder  and  owner  of  the  check.** 

You  are  instructed  that  title  to  the  check  in  question  in  this 
case  was  in  the  plaintiff,  and  remained  in  the  plaintiff  until,  by 
some  act  of  plaintiff  or  its  authorized  agent,  the  title  passed  to  an- 
other.    If  you  find  from  the  evidence  that as  agent  of  the 

plaintiff,,  without  real  or  apparent  authority  from  plaintiff,  in- 
dorsed the  check  in  question  in  the  form  shown  by  the  check,  such 
indorsement  and  the  delivery  of  the  check  to  the  defendant  had 
no  effect  on  the  title  of  the  plaintiff.*'' 

You  are  instructed  that  it  is  the  law  that  a  limited  authority  to 
indorse  checks  for  deposit  or  collection  only  does  not  carry  with 
it  authority  generally  to  assign  or  transfer  title  to  the  check  from 

44  Collins  &  Douglas  v.  Cooper,  65  politan  Bank,  156  Pac.  864,  90  Wash. 
Tex.  460.  655. 

*s  Hefner  v.  Palmer,  67  111.  161.  4^  j.  l.  Mott  Iron  Works  v.  Metro- 

48  J.  L,.  Mott  Iron  Works  v.  Metro-      politan  Bank,  150  P.  864,  90  Wash. 

655. 
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the  payee.  Hence  an  indorsement  on  the  back  of  the  check  of  the 
payee's  name  by  his  agent  may  be  for  the  limited  powers  oilly 
of  depositing  the  check  with  the  bank  so  that  the  bank  can  collect 
it,  or  such  indorsement  may  be  for  the  general  purpose  of  trans- 
ferring the  title  to  the  check.  If  the  authority  of was  lim- 
ited to  indorsing  for  deposit  only  to  plaintiff's  credit,  and  if  the 
bank  knew  of  that  fact,  then  the  bank  had  no  right  to  place  it  to 

the  credit  of  any  person  except  that  of  the  plaintiff;  but  if 

had  authority  to  indorse  generally,  not  only  for  deposit  but  like- 
wise for  the  purpose  of  negotiating  or  transferring  title  to  said 
check,  then  the  bank  would  have  a  right  dependent  on  the  facts 
and  the  rule  hereafter  stated,  to  treat  the  check  thus  indorsed  as 

having  been   transferred   or   assigned  by   plaintiff   to  as 

's  personal  property,  to  be  controlled  as  might  di- 
rect.** 

§  4243.     Authority  to  draw  draft 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence in  the  case  that  F.  drew  the  drafts  described  in  plaintiff's 
petition  in  this  case,  and  delivered  the  same  to  the  plaintiff  bank, 
and  that  plaintiff  bank  paid  to  said  F.  the  amount  of  said  drafts, 
or  placed  the  amount  thereof  to  his  credit  and  permitted  him  to 
check  the  same  out  in  payment  for  produce ;  and  if  you  further  be- 
lieve from  the  evidence  in  the  case  that,  at  the  time  of  drawing 
said  drafts  and  delivering  the  same  to  plaintiff  bank,  the  said  F. 
was  acting  as  agent  for  defendant  in  buying  produce  and  drawing 
said  drafts ;  or  if  you  believe  from  the  evidence  in  the  case  that 
the  defendant  held  out  said  F.  to  plaintiff's  cashier  as  his  agent, 
and  as  being  authorized  to  purchase  produce  for  him  and  draw 
drafts  for  money  with  which  to  pay  for  the  same — then  your  ver- 
dict will  be  for  plaintiff  on  both  the and counts  of 

the  petition.*" 

§  4244.     Authority  to  employ  attorney 

You  are  instructed  that  if  you  believe  from  the  evidence  that  S. 
was  in  charge  of  the  litigation  of  the  defendant  company,  in  the 

state  of ,  and  if  you  further  find  from  the  evidence  that  the 

said  S.  was  the  a.ttorney  for  the  defendant  in  the  action  brought 

on  behalf  of  that  company  in  the court  to  foreclose  the  trust 

deed  on  the  property  of  the  ,  and  if  you  further  find  from 

the  evidence  that  said  S.  employed  the  plaintiffs  to  perform  serv- 
ices, to  recover  for  which  this  action  was  brought,  then  I'  instruct 

*8  J.  L.  Mott  Iron  Works  v.  Met-  *»  Farmers'  Bank  of  Dearborn  v. 
ropoUtan  Bank,  156  P.  864,  90  Wash.  Fudge,  82  S.  W.  1112,  109  Mo.  App. 
655,  186. 
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you,  as  a  matter  of  law,  that  said  S.  had  authority  to  employ  thte 
plaintiffs  to  perform  such  services  as  they  did  perform,  and  that 
the  defendant  became,  and  now  is,  liable  to  the  plaintiffs  for  the 
reasonable  value  of  such  services,  if  you  believe  from  the  evidence 
such  services  were  an  incident  to  services  which  said  S.  was  di- 
rected to  do  in  and  about  the  foreclosure  of  said  trust  deed.®" 

§  4245.    Authority  to  settle  or  compromise  claim 
§  4245(1).    Oklahoma 

You  are  instructed  that  if  you  find  and  believe  by  a  preponder- 
ance of  the  evidence  that  the  plaintiff  had  authorized  the  defend- 
ant to  make  a  settlement  of  the  difference  as  to  the  division  of 
the  commission  between  him  and  the  said  ,  for  the  pro- 
curing of  an  application  to  defendant  for  a  loan,  without  specify- 
ing the  terms  and  conditions  thereof,  and  while  the  said  dispute 
was  pending,  and  prior  to  any  action  on  the  part  of  the  defendant 
company  toward  effecting  said  settlement  in  pursuance  of  said 
authority,  if  any,  the  said  plaintiff  notified  said  company,  and  spec- 
ified terms  and  conditions  in  said  notice  as  to  the  amount  upon 
which  he  would  accept  said  settlement,  any  settlement  made  by 
defendant  after  said  notice,  contrary  to  the  terms  and  conditions 
in  said  notice,  would  not  be  binding  upon  the  plaintiff,  and  you 
should  find  for  the  plaintiff,  unless  said  settlement  so  made  was 
expressly  or  impliedly  accepted  or  ratified  by  said  plaintiff,  in 
which  event  you  should  return  a  verdict  for  the  defendant.®^ 
§  4245(2).     Texas 

You  are  instructed  that  if  you  should  find  from  the  evidence 
that,  at  the  time  said  implements  were  invoiced  by  H.,  if  they 
were  so  invoiced,  the  said  invoice  was  made  for  the  purp6se 
of  a  final  settlement,  and  that  a  settlement  was  had,  and  you  fur- 
ther find  that  H.  was  acting  for  said  company,  with  the  express 
authority  from  said  company  to  settle  said  note,  and  did  in  fact 
effect  a  settlement  with  T.,  then  you  will  find  for  defendants  T. 

and  ;    but  should  you  find  that  H.  only  had  authority  to 

collect  cash  on  said  note  and  there  was  no  settlement,  then  you 
will  find  for  the  plaintiff. ^» 

§  4246.    Authority  to  modify  contract 

Authority  of  agent  of  city  to  change  terms  of  contract,  see  ante,  §  3890. 
Authority  of  insurance  agent  to  waive  conditions  of  policy,  see  ante,  §  2525. 

The  jury  are  instructed  that  it  is  a  question  of  fact  presented  to 
you  as  to  whether  or  not  O.,  as  agent  for  plaintiff,  was  authorized 

60  Fowler  v.  Iowa  Land  Co.,  99  N.  52  Lemond  v.  Smith  (Civ.  Anni  149 

W.  1095,  18  S.  D.  131.  S.  W.  751. 

51  Doming  Inv.  Co.  v.  Mcliaughlin, 
118  P.  380,  30  Okl.  20. 
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to  suggest  and  request  changes  or  modifications  in  the  construc- 
tion of  the  boat  ,  or  to  suggest  and  request  how  parts  of 

same  should  be  constructed  in  points  where  the  contract  was  si- 
lent, and  if  you  believe  from  the  evidence  that  O.  was  the  agent 
of  plaintiff,  clothed  in  such  authority,  then  his  acts  in  making  sug- 
gestions and  requests  would  have  the  same  legal  effect  as  if  they 
were  made  by  the  plaintiff  himself;  and  in  this  connection,  if 
you  believe  from  the  evidence  that  the  plaintiff  requested  any 
changes  or  modifications  in  the  parts  of  said  boat,  or  requested 
that  certain  parts  should  be  made  in  a  certain  way  or  of  material 
heavier  than  that  required  under  the  contract,  or  that  his  agent, 
O.,  made  such  suggestions  and  requests  (if  you  find-  that  said  O. 
was  such  agent),  then  plaintiff  could  not  be  heard  to  object  to 
any  such  modifications,  changes,  or  parts  as  he  or  his  agent  ei- 
ther suggested  or  requested.  However,  if  you  believe  from  the 
evidence  that  the  said  O.  was  not  authorized  as  the  agent  of  said 
plaintiff  to  make  suggestions  and  requests  for  modifications  or 
changes  in  said  boat,  or  as  to  the  construction  of  parts  oi  same, 
then  you  are  instructed  that  the  plaintiff  would  not  be  bound  by 
such  suggestions  or  requests  of  O.,  if  any,  unless  the  plaintiff 
afterwards  knew  of  and  approved  the  same,  in  which  event  his 
approval  would  amount  to  a  ratification,  and  would  have  the  same 
legal  effect  as  though  he  had  in  the  first  instance  authorized  such 
requests  or  suggestions  for  changes  or  modifications.^* 

§  4247.    Apparent  authority  of  agent 
I  4247(1).    United  States 

The  jury  are  instructed  that  the  principal  is  bound  to  third  per- 
sons for  the  acts  of  his  general  agent  within  the  scope  of  his  ap- 
parent authority,  even  though  such  acts  are  not  reported  by  the 

agent  to  the  principal.    If  you  find  from  the  evidence  that 

and  were  held  out  by  defendant  to  be  its  general  agents, 

plaintiff  had  a  right  to  assume  that  such  agents  would  promptly 
communicate  with  their  principal  all  dealings  entered  into  between 
plaintiff  and  such  agents,  assuming  to  act  on  behalf  of  defend- 
ant, if  you  find  that  plaintiff  had  any  dealings  with  said  

and as  general  agents  of  defendant.*"* 

fi  4247(2).     Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that,  at  the  time  the  contract  sued  on  was  executed,  A. 
was  the  authorized  agent  of  the  defendant  and  had  power  and 

53  Marine  Iron  Works  v.  Wless  (C.  ^i  jEtna    Indemnity    Co.    v.    Eadd 

C.  A.  Tex.)  148  F.  145,  78  O.  O.  A.      (Or.)  135  Fed.  636,  68  C.  C.  A.  274. 
279. 
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authority  to  sign  and  execute  the  same,  or  if  they  believe  from  the 
evidence  that  the  defendant  by  its  acts  and  conduct  held  said  A. 
out  as  its  authorized  agent  in  such  a  way  as  to  induce  a  reasonably 
prudent  person  to  believe  that  he  was  its  authorized  agent  with  power 
and  authority  to  execute  such  contracts  as  the  one  herein  sued  on, 
and  that  plaintiff  relied  upon  the  representations  of  defendant  and 
its  holding  out  of  A.  as  its  agent,  then  they  will  find  for  the  plain- 
tiff such  sum  in  damages  as  they  may  believe  from  the  evidence 
will  fairly  and  reasonably  compensate  them  for  the  loss,  if  any, 
sustained  by  them  on  account  of  the  failure  of  the.  defendant  to 
comply  with  said  contract  in  delivering  the  cars  or  automobiles 

mentioned  in  this  case,  not  exceeding  in  all  the  sum  of  $ , 

the  amount  claimed  in  the  petition;  but  unless  you  so  believe  from 
the  evidence  that  the  said  A.  was  the  authorized  agent  of  the  de- 
fendant, as  defined  to  you  herein,  to  make  and  execute  said  con- 
tract, you  will  find  for  the  defendant.*® 

§  4247(3).    Missouri 

The  court  instructs  the  jury  that  one  who  deals  with  an  agent 
,  is  put  upon  inquiry  as  to  the  extent  of  the  agent's  authority,  and 
assumes  the  risk  of  the  agent  having  authority  to  bind  his  prin- 
cipal in  the  transaction  in  which  they  are  engaged;  but  if  the 
principal  has  held  out  the  agent  as  having  authority  to  transact 
the  business,  or  knowingly  permitted  the  agent  to  so  act,  the 
agent  will  be  conclusively  presumed  to  have  the  authority,  wheth- 
er it  has  actvially  been  conferred  upon  him  or  not.^ 

§  4247(4).     Nebraska 

You  are  instructed  that  ostensible  authority  to  act  as  agent  may 
be  conferred  if  the  party  to  be  charged  as  principal  affirmatively 
or  intentionally,  or  by  lack  of  ordinary  care,  causes  or  allows  thi^d 
persons  to  trust  and  act  upon  such  apparent  agency;  and  in  this 
case,  if  the  jury  believe  from  the  evidence  that  J.  had  the  apparent 
authority  to  contract  for  the  payment  by  the  defendant  bank  of  the 
freight  on  the  threshing  outfit,  purchased  by ,  then  the  plain- 
tiff is  bound  by  the  acts  of  said  J.,  and  if  you  believe  that  the  de- 
fendant by  a  preponderance  of  the  evidence  has  established  the 
making  of  said  contract  to  pay  said  freight  and  retain  the  same 
out  of  the  collections,  made  by  it  for  plaintiff,  then  your  verdict 
will  be  for  the  defendant.®' 

6  5  Studebaker  Corporation  of  » 7  Northwest  Thresher  Co.  v.  Eddy- 
America  V.  Dodds  &  Runge,  171  S.  W.  ville  State  Bank,  114  N.  W.  291,  80 
167,  161  Ky.  542.  Neb.  377. 

se  Muth  V.  St.  Louis  Trust  Co.,  67 
S.  W,  978,  94  Mo.  App.  94. 
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S  4247(5).    Oregon 

I  have  instructed  you,  if  you  find  from  the  evidence  in  this  case 
that  the  agent  S.  was  not  acting  within  the  actual  scoge  of  his  au- 
thority, but  was  acting  within  the  apparent  scope  of  his  authority 
and  made  the  representations  claimed,  and  if  they  were  false  under 
the  rules  which  I  have  just  given  you,  then  the  defendants  would 
be  entitled  to  a  verdict.®* 

You  are  instructed  that  the  principal  is  often  bound  by  the  acts 
of  his  agent  in  excess  of  his  authority;  but  two  important  facts 
must  be  dearly  established  to  create  such  a  liability:  (1)  The 
principal  must  have  held  the  agent  out  to  the  public  in  other  in- 
stances as  possessing  sufficient  authority  to  embrace  the  partic- 
ular act  in  question,  or  knowingly  have  acquiesced  in  the  agent's 
assertion  of  the  requisite  authority;  and  (2)  the  party  dealing 
with  such  agent  must  have  had  reason  to  believe,  and  must  have  be- 
lieved, that  the  agent  possessed  the  necessary  authority.®* 

§  4247(6).   South  Carolina 

You  are  instructed 'that,  if  the  management  of  its  account  with 
the Bank  by  its  agent  was  done  with  the  knowledge  and  con- 
sent of  the  defendant  company,  and  if  it  was  conducted  in  such  a 
manner  as  to  lead  a  man  of  ordinary  caution  and  prudence  to  believe 
that  the  agent  had  authority  to  obtain  credit  to  buy,  or  to  buy  on 
credit,  and  if  the  agent  referred  the  plaintiff  to  the  officers  of  the 
bank  to  ascertain  whether  the  check  alleged  to  have  been  given 
him  was  good,  and  would  be  paid,  and  if  the  officers  of  the  bank, 
relying  on  the  previous  course  of  dealing  between  the  defendant 
and  the  bank  through  the  defendant's  agent,  were  led  to  believe, 
and  did  believe,  that  the  defendant's  agent  had  authority  to  give 
such  a  check,  and  if  a  person  of  ordinary  caution  and  prudence  in 
business  would,  from  the  past  dealings  between  the  defendant  and 
the  bank,  have  been  warranted  in  so  believing,  then  the  defend- 
ant would  be  bound  by  the  acts  of  its  agent  within  the  apparent 
authority  which  such  course  would  have  indicated.*" 

§  4248.     Apparent  authority  to  give  warranty 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff's  agent,  ,  in  selling  the  fish  mentioned  in  the  evi- 
dence to  the  defendant  had  no  actual  authority  to  warrant  that 

such  fish  would  stand  shipment  and  would  arrive  at in  good, 

sound,  merchantable  condition;    yet  if  you  further  believe  from 
the  evidence  that  the  said  agent  had  authority  to  sell  said  fish, 

5  8  Frayn  v.  Pennington,  182  P.  556,  «»  Welch  v.  Clifton  Mfg.  Co.,  33  S. 

93  Or.  187.  E.  739,  55  S.  C.  568. 

69  Baker  v.   Seaward,   127  P.  961, 
63  Or.  350. 
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and  that  it  was  usual  in  the  business  of  buying  and  selling  fish 
as  conducted  in to  give  such  a  warranty,  then  you  are  in- 
structed that  defendant  was  entitled  to  assume  that  such  agent 
had  power  to  give  such  a  warranty,  in  the  absence  of  any  knowl- 
edge to  the  contrary."^ 

§  4249.     Secret  limitations  upon  authority 

§  4249(1).     United  States  , 

The  jury  are  instructed  that,  where  a  person  is  by  the  principal 
held  out  to  be  the  general  agent  of  the, principal,  third  persons 
acting  in  good  faith  are  justified  in  relying  upon  the  apparent  au- 
thority of  such  agent,  notwithstanding  secret  instructions  and  re- 
strictions in  point  of  fact  placed  by  the  principal  upon  such  au- 
thority.®'' 

§  4249(2).    Texas 

You  are  instructed  that,  if  you  should  find  that  C.  borrowed 
money  from  plaintiff,  claiming  to  act  as  agent  of  defendants,  and 
if  such  act  of  borrowing  was  within  the  usual  and  ordinary  scope 
or  purview  of  the  business  in  which  C.  was  employed,  and  which 
he  was  authorized  by  defendants  to  conduct  and  carry  on,  and 
plaintiff  loaned  the  money  to  C.  for  the  benefit  of  defendants,  then 
defendants  would  be  bound  for  such  money,  even  if,  by  the  pri- 
vate contract  between  defendants  and  G.,  he  was  not  authorized 
to  borrow  money,  unless  plaintiff  knew  he  was  not  so  authorized 
when  he  loaned  the  money."* 

You  are  instructed  that  a  principal  is  liable  for  the  acts  of  his 
agents  done  within  the  scope  of  his  employment.  A  general  agent, 
notwithstanding  private  instructions,  may,  within  the  limits  of  his 
agency,  bind  his  principal, .  unless  the  person  dealing  with  the 
agent  knew  of  the  instructions.®* 

§  4249(3).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiffs'  fertilizers  were  first  introduced  into  this 

community  for  sale  • — — — ,  and  the  spring  of ,  and  further 

believe  that  it  was  the  custom  or  usage  of  the  farmers  of  this  sec- 
tion not  to  buy  any  fertilizer  when  first  introduced,  upon  the  anal- 
ysis thereof,  but  to  require  a  warranty  that  the  said  fertilizer  be 
as  good  as  any  other  fertilizer  on  the  market,  dollar  for  dollar,  as 
crop-producing,  and  if  they  further  believe  that  S.,  the  agent  of 
plaintiif,  warranted  the  fertilizers  which  he  sold  to  the  defendant, 

01  PIckert  v.  Marston,  32  N.  W.  550,  ea  Collins  &  Douglas  v.  Cooper,  65 

68  Wis.  465,  60  Am.  St.  Rep,  876.  Tex.  460. 

82  ^tna    ImJemnity    Co.   v.    Ladd  84.  planters'  Mwtual  Ins.  Co.  v.  Ly- 

(C.  C.  A.  Or.)  135  Fed.  636,  68  C.  C.  ons,  Llndenthal  &  Co.,  88  Tex.  253. 
A.  274. 
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as  alleged  in  his  plea,  then  they  are  instructed  that  the  plaintiffs 
are  bound  by  such  warranty,  although  they  may  further  believe 
that  he  was  restricted  from  making  such'  warranty  by  any  con- 
tract entered  into  between  the  plaintiffs  and  said  S.,  unless  they 
further  find  from  the  evidence  that  the  said  written  restriction  was 
known  to  the  said  defendant  at  the  time  he  made  the  said  pur- 
chases.*^ 
§  4249(4).    Washington 

You  are  instructed  that,  when  the  plaintiff  put  its  agent  in 
charge  of  its  business,  it  could  not  shut  its  eyes  to  his  acts  and  es- 
cape liability  therefor  by  secret  instructions  limiting  his  authority, 
if  it  did'  so.  It  is  under  a  duty  to  use  reasonable  care  to  oversee 
how  he  conducts  himself  with  reference  to  its  business  and  all  of 
his  acts  with  reference  thereto  can  be  shown,  vvhether  actual 
knowledge  of  each  particular  act  can  be  brought  home  to  the  prin- 
cipal or  not.®® 

§  4250.     Authority  of  special  agent 
§  4250(1).     Ohio 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that, 
in  the  contract  and  arrangement  which  resulted  in  the  giving  of 
the  note  in  suit,  the  business  between  plaintiff  and  defendant  was 
done  by  S.,  and  that  S.  had  no  authority  as  a  general  agent  from 
said  defendant,  beyond  that  resulting  from  their  relation  as  gen- 
eral partners  in  the  manufacture  of " ,  but  only  an  authority 

to  do  that  particular  business,  he  (S.)  would  be,  as  far  as  this 
case  is  concerned,  a  special  agent  of  defendant  in  that  business, 
and  so  far  as  the  jury  find  from  the  evidence  that  he  (S.),  in  doing 
it,  exceeded  the  authority  and  instructions  given  him  by  defend- 
ant, the  latter  would  not  be  bound.®'' 
§  4250(2).    Texas 

You  are  instructed  that  a  particular  agent  (by  which  is  meant 
one  authorized  to  do  one  or  more  special  things)  binds  his  prin- 
cipal only  so  far  as  he  pursues  his  authority.  The  rule  is,  as  to 
the  public,  that  the  authority  of  a  general  agent  may  be  regard- 
ed by  them  as  measured  by  the  usual  extent  of  his  general  employ- 
ment ;  but,  as  to  acts  of  particular  or  special  agents,  the  rule  is 
different.  A  principal  may  well  say  to  one  who  dealt  with  an  agent 
for  a  particular  purpose  (special  agent),  "It  was  your  business  to 
first  ascertain  for  yourself  the  character  and  extent  of  his 
agency."®*' 

85  Reese  v.  Bates,  26  S.  E.  865,  94  6?  Lytle  v.  Boyer,  33  Ohio  St.  506. 

Va.  321.  8  8  Planters'  Mutual  Ins.  Co.  V.  Ly- 

6  8  J.  L.  Mott  Iron  Works  v.  Metro-      ons,  i-iindenthal  &,  Co.,  38  Tex.  253. 
politah  Banli,  156  P.  864,  90  Wash. 
655. 
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C.    Rights  and  LiabilitiBs  as  to  Third  Persons    ^ 

§  4251.    Effect  of  representations  of  agent  as  binding  on  prin- 
cipal 
§  4251(1).    Alabama 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  was  superintendent  of  defendants'  business,  then  de- 
fendants are  bound  by  his  acts  and  declarations  done  or  made 
within  the  line  and  scope  of  his  authority  as  such  superintend- 
ent.®» 

The  jury  are  instructed  that,  in  order  to   show  the  authority  of 

to  bind  defendants  by  particular  acts   or  declarations,   it 

is  not  necessary  to  show  that  defendants  specifically  authorized 
said  to  do  those  particular  acts ;  but  such  acts  and  decla- 
rations, if  made  in  the  line  and  scope  of  such  general  authority  as 
may  have  been  conferred  on  him  by  defendants,  would  be  binding 
on  them.'" 

$  4251(2).    Kansas 

You  are  instructed  that  there  is  a  clause  attached  to  this  con- 
tract upon  which  some  evidence  has  been  offered  and  reads  as  fol- 
lows :  "All  promises  and  agreements  are  stated  herein ;  verbal 
agreements  with  salesmen  not  authorized."  You  are  instructed 
that,  if  you  find  and  believe  from  the  fair  weight  of  the  evidence  in 

this  case  that  the  plaintiff's  salesman,  ,  in  fact,  made  any 

false,  fraudulent,  or  untrue  representations  to  the  defendants  in 
order  to  procure  this  contract,  then  that  particular  clause  of  the 
contract  to  which  I  have  just  directed  your  attention  would  not  be 
a  bar  to  the  defense  offered  by  the  defendants  in  this  case,  and  for 
the  reason  that  a  principal  may  not  send  an  agent  out  among  the 
public  for  the  purpose  of  soliciting  contracts,  and  after  a  contract 
has  been  obtained  or  procured  because  of  false  and  fraudulent  rep- 
resentations, the  principal  will  not  be  permitted  to  accept  the  con- 
tract, and  at  the  same  time  avoid  the  effect  of  such  fraudulent 
statements  so  made  to  procure  it,  by  having  that  clause  incorpo- 
rated in  the  contract;  fraud  cannot  be  overcome  by  such  a  clause.'^ 

§  4251(3).    Missouri 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  witness,  ,  was  the  agent  of  defendant  alone 

in  making  the  trade  between  plaintiff  and  defendant,  or  was  the 

0  9  Tutwiler  T.  McOarty,  25  So.  828,  'i  Outcanlt     Advertising     Co.      v. 

121  Ala.  356.  Smalley,  168  P.  677,  101  Kan.  645. 

'0  Tutwiler  v.  McCarty,  25  So.  82S, 
121  Ala.  356. 
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agent  of  both  plaintiff  and  defendant  then  the  representations  and 

statements  made  by  to  plaintiff  while  acting  on  behalf  of 

the  defendant  were  binding  on  the  defendant.  And  if  the  jury  be- 
lieve from  the  evidence  that  the  acts  and  statements  of  

to  plaintiff,  if  any,  to  induce  him  not  to  go  to to  examine  the 

land  were  made  for  and  on  behalf  of  defendant,  then  the  defend- 
ant would  be  bound  thereby.'^ 

§  4251(4).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that,  before  and  at  the  time  of  closing  the  said  transaction, 
H.  was  in  the  employ  of  the  defendant,  to  be  paid,  and  that  he 
was  thereafter  paid,  a  consideration  by  the  defendant  for  his  serv- 
ices in  relation  to  the  said  transaction,  and  that  such  relationship 
existing  between  the  said  H.  and  the  said  defendant  was  unknown 
to  the  plaintiff,  and,  not  ascertained  by  him  until  long  after  con- 
summating the  said  deal,  that  then,  any  representations  made  by 
the  said  H.  to  the  said  plaintiff,  prior  to  and  at  the  time  of  the 

closing  of  the  said  transaction,   in   relation   to   the   said  

property,  were  made  as  the  agent  and,  in  behalf  of  the  said  de- 
fendant, and  that  the  defendant  is  bound  by  the  same,  to  the  same 
extent  as  if  made  by  himself.'* 

§  4252.     Effect  of  notice  to  agent 
§  4252(1).    Texas 

You  are  instructed  that  the  undisputed  evidence  in  this  case 
shows  that  L.  was  the  agent  for  defendant  in  the  purchase  of  said 

property,  and  that  if  said  L.  and ,  or  either  of  them,  knew 

before  the  execution  of  said  deed  of and  wife  to  L.  that  the 

wife  was  compelled  to  sign  said  deed  through  fear  of  her  husband, 
or  at  the  time  said  deed  was  signed  by  her  the  notary  failed  to  fully 
explain  said  deed,  if  he  did,  or  failed  to  take  her  acknowledgment 
as  required  by  statute,  if  he  did,  as  has  been  heretofore  explained 
to  you  in  the  main  charge,  then  and  in  that  event  you  are  instruct- 
ed that  the  knowledge  of  said  facts  by  — and  L.  would  be  bind- 
ing on  defendant.''* 
§  4252(2).    Washington 

The  jury  are  instructed  that  the  fact  that  the  millei:  of  the  plain- 
tiff mill  company  was  around  the  work  and  saw  how  it  was  being 
done,  and  the  fact  that  he  may  have  undertaken  to  direct  how  it 
should  be  done,  would  not  charge  plaintiff  with  notice,  unless  the 
miller  was  authorized  by  plaintiff  to  look  after  the  work,  and  was 

72  Adams  v.  Barber,  139  S.  W.  489,  74  Londoti  v.  Crow,  102  S.  W.  177, 

157  Mo.  App.  370.  46  Tex.  Civ.  App.  190. 

7  3  Cerriglio  v.  Pettit,  75  S.  E.  303, 
113  Va.  533. 
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held  out  as  its  agent  for  that  purpose,  and  whether  he  was  so 
authorized  and  so  held  out  is  for  you  to  determine  from  all  the 
evidence  in  the  case.'^ 

§  4253.     Liability  of  principal  for  torts  of  agent 
§  4253(1).    Alabama 

The  court  charges  the  jury  that  the  defendant  in  this  cause,  the 

Company,  is  not  responsible  for  the  acts  of  its  agent, , 

willfully  and  intentionally  done,  and  done  beyond  the  range  of 
his  employment  or  duty,  and  without  the  command  or  authoriza- 
tion of  the  defendant.'* 

S  4253(2).    Michigan 

You  are  instructed  that,  when  an  agent  makes  material  repre- 
sentations to  a  jobber  as  an  inducement  for  the  latter  to  enter  into 
an  agreement,  and  which  is  entered  into  in  reliance  thereon,  and  the 
person  making  such  representations  claims  and  so  states  to  the 
jobber  that  he  makes  such  representations  in  good  faith,'  and  upon 
an  estimate  which  he  believes  to  be  reliable,  and  such  agent  then 
has  another  estimate  which  he  believes,  if  communicated  to  the 
jobber,  would  prevent  the  execution  of  such  a  contract,  and  for  this 
reason  does  not  communicate  to  him,  in  so  withholding  such  esti- 
mate, he  is  committing  a  fraud  for  which  his  principal  will  be  li- 
able." 

§  4254.     Liability  of  agent  for  false  representations — Scienter 

You  are  instructed  that  it  is  not  sufficient  to  show  that  the  repre- 
sentation was  made,  and  made  to  induce  the  sale,  and  that  said 
statement  was  in  fact  untrue.  It  must  further  appear  that  the  de- 
fendant knew  said  statement  was  untrue  when  he  made  it,  or  he 
must  have  asserted  that  he  had  actual  knowledge,  or  intended  to 
convey  the  impression  that  he  had  actual  knowledge,  of  the  truth 
of  the  statement  made,  although  conscious  that  he  had  no  such 

knowledge.    It  is  admitted  that  defendant  was  the  agent  of , 

and  so  acted  in  the  transaction.    It  is  also  admitted  that  plaintiff 

knew  that  defendant  was  acting  for  ,  and  not  for  himself. 

Under  these  circumstances,  a  mere  assertion  or  representation  con- 
cerning the  said  land  would  be  presumed  to  be  made  for  and  on 
behalf  of  the  principal,  and  the  agent  would  not  be  liable  for  any 
such  assertion  or  representation,  concerning  said  land,  unless  such 
agent,  in  making  such  statement,  knew  at  the  time  he  was  making 
it  that  the  statement  was  false  and  untrue,  or  that  he  made  such 

•">  Novelty  Mill  Co.  v.  Heinyerling,  77  Busch  v.  Wilcox,  46  N    W    940 

81  P.  742,  39  Wash.  244.  82  Mich.  315.  "  ^^-   vv.  inw, 

''<'  Sweeny  v.  Bienville  Water  Sup- 
ply Co.,  25  So.  575,  121  Ala.  454. 
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representation  assuming  and  asserting  that  he  had  personal  knowl- 
edge when  in  fact  he  had  not.'* 

§  4255.     Liability  of  agent  for  false  representations  as  to  his  au- 
thority 

The  jury  are  instructed  that,  if  the  president  of  the com- 
pany, who  by  the  constitution  and  by-laws  had  the  power  to  make 
contracts  on  its  behalf,  ordered  the  defendant  to  procure  the  work 
to  be  done  for  compensation  for  which  this  suit  is  brought,  and 
defendant  understood  that  he  was  to  order  the  work  done  upon  the 
credit  of  the  said  company,  he  was  authorized  to  bind  the  com- 
pany, and  plaintiiT  could  recover  from  defendant.  But  if,  when 
defendant  received  such  instructions  from  the  president,  he  under- 
stood he  was  to  order  the  work  upon  the  credit  of  the  , 

and  not  upon  the  credit  of  the  said  company,  and  he  represented  to 
plaintiff  that  he  had  authority  to  order  this  work  for  said  com- 
pany, the  plaintiiif  is  entitled  to  recover  by  reason  of  the  false  rep- 
resentation by  defendant  as  to  his  authority.'* 

§  4256.     Undisclosed  principal — Liability  of  agent 

The  court  instructs  the  jury  that  it  is  a  rule  of  law  that  an  agent 
who  enters  into  a  contract  in  his  own  name,  without  disclosing  the 
identity  of  his  principal,  renders  himself  personally  liable,  even 
though  the  third  person  knows  that  he  is  acting  as  an  agent,  un- 
less it  affirmatively  appears  that  it  was  the  mutual  intention  of  the 
parties  to  the  agreement  that  the  agent  should  not  be  bound.*" 

The  court  instructs  the  jury  that,  in  order  to  avoid  personal  lia- 
bility, it  was  the  duty  of  defendant  to  disclose  to  plaintiff  that 
defendant  was  acting  in  a  representative  capacity,  and  also  to  dis- 
close to  plaintiff  the  identity  of  his  principal.  But,  if  plaintiff  knew 
the  identity  of  the  principal,  defendant  then  did  not  owe  any  duty 
of  disclosing  the  identity  of  his  principal.*^ 

§  4257.     Liability  of  husband  acting  for  wife 

Gentlemen,  if  you  believe  from  the  evidence  that  the  defendant 
had  charge  of  the  work  of  putting  in  the  foundation  and  erecting 
the  building  upon  the  lot  in  question,  and  had  the  care  of  the 
premises  to  which  the  sidewalk  belonged,  and  that  the  planks  of  the 
sidewalk  were  removed,  although  by  some  persons  other  than  the 
defendant,  and  without  his  direction,  but  were  removed  for  the 
purpose  of  hauling  material  upon  the  lot  for  the  construction  of 

'8  Riley  V.  Bell,  95  N.  W.  170,  120  so  Frank  v.  Woodcock,  143  P.  1105, 

Iowa,  618.  72  Or.  446. 

79  Ne^  Xork  Bank  Note  Co.  v.  Mc-  si  Frank  v.  Woodcock,  143  P.  1105 

Keige,  31  App.  Div.  188,  52  N.  Y.  S.  72  Or.  446. 
597. 
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the  building,  and  that  the  defendant  had  control  of  the  sidewalk, 
and  knew  that  the  opening  through  it  was  used  for  hauling  build- 
ing material  upon  the  lot,  and  that  the  sidewalk  was  in  fact  out  of 
repair,  and  in  a  dangerous  condition  at  the  time  the  accident  oc- 
curred, and  if  you  further  find  that  the  defendant  was  guilty  of 
negligence  in  permitting  it  to  be  and  remain  open  and  out  of  ' 
repair,  and  in  a  dangerous  condition,  and  in  consequence  thereof 
the  plaintiff  was  injured  without  fault  on  her  part,  then  I  instruct 
you  that  the  defendant  would  be  liable,  although  the  title  to  the 
property  was  in  his  wife,  and  the  defendant  was  acting  for  her  in 
the  erection  of  the  building.*^ 

§  4258.     Effect  of  statute  requiring  agent  to  disclose  name  of  prin- 
cipal by  advertising  sign 

The  court  instructs  the  jury  that,  although  they  believe  from  the  evi- 
dence in  this  case  that  Mrs.  was  the  owner  of  the  stock  of 

.goods  and  the  business  conducted  at  street,  and  that  defend- 
ants knew  this,  yet  if  such  business  was  conducted  by  her  husband,  the 
execution  debtor  as  agent  for  his  wife,  the  plaintii?,  and  he  failed  to 
disclose  his  principal,  by  a  sign,  in  letters  easily  to  be  read,  placed 
conspicuously  at  his  said  house  where  said  business  was  conducted,  or 
by  notice  published  for  two  weeks  in  a  newspaper,  and  the  property 
levied  on  by  .the  defendants  was  acquired  by  the  husband  in  such  busi- 
ness, then  they  must  find  for  the  defendants.*^ 

The  court  instructs  the  jury  that  though  they  may  believe  from 
the  evidence  that  the  plaintiff,  Mrs.  B.,  did  not  instruct  or  authorize 
her  husband,  G.  B.,  to  have  her  licenses  transferred  to  G.  B., 
agent,  or  to  have  her  business  advertised  as  that  of  G.  B.,  agent, 
yet  if  they  further  believe  from  the  evidence  that  after  her  said 
husband  had  had  her  licenses  so  transferred,  and  had  so  adver- 
tised the  business,  the  plaintiff,  Mrs.  B.,  knew  of  her  husband's  ac- 
tion in  those  respects,  and  did  not  correct  or  repudiate  them,  then 
by  her  silence  and  acquiescence,  after  having  knowledge  of  her 
husband's  said  acts,  she  ratified  them,  and  made  them  just  as 
binding  on  her  as  if  she  had  authorized  them  in  advance.** 

§  4259.     Rights  of  principal  against  third  person  colluding  with 
agent  to  defraud  principal 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  by  a  combination  between  the  defendant  and  

goods  were  shipped  from  the  store  and  warehouse  of  the  plaintiff, 
and  that  by  a  system  of  false  invoices  they  were  placed  at  greatly 

82  Ellis  V.  McNaiightou,  42  N.   W.  as  Hoge  v.  Turner,  32  S    E   291   96 

1113,  76  Mich.  237,  15  Am.  St.  Rep.      Va.  624. 

308.  8*  Hoge  7.  Turner,  32  S.  E.  291,  96 

Va.  624. 
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reduced  values,  and  that  the  defendant,  with  -the  knowledge  of 
these  facts,  or  with  the  knowledge  of  sufficient  facts  to  have  put 
him,  as  a  reasonable  person,  upon  notice  of  fraud  involved  in  it, 
received  and  used  said  goods  and  did  not  pay  the  full  and  actual 
value  of  the  goods,  then  the  jury  will  find  for  the  plaintiff  in  a 
sum  equal  to  the  difference  between  the  amount  paid  by  defendant 
and  their  real  value.*® 

§  4260.     Liability  of  third  person  to  undisclosed  principal 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 

Produce  Company  loaded  the  car  of  apples  in  controversy 

at ,  and  took  bill  of  lading  subject  to  their  own  order,  and 

that  the  car  was  shipped ,  to ,  and  if  you  further  find 

that  defendant  accepted  an  order  from  plaintiff  for  a  car  of  apples 

on ,  and  that  under  some  agreement  between  said  Produce 

Company  and  said  defendant  the  said  car  was  diverted  from  its 
route  by  the  order  of  defendant  and  was  shipped  and  sold  to  said 
plaintiff,  who  took  and  paid  for  said  car,  and  that  said  shippers, 

Produce  Company,  intended  that  said  defendant  should 

take  and  sell  the  same,  then  you  are  instructed  that  said  Produce 
Company  cannot  recover  on  their  interplea  against  plaintiff.** 

§  4261.     Burden  of  proof 

The  court  instructs  the  jury  as  a  matter  of  law  that,  before  H. 
can  be  bound  by  the  acts  of  his  son,  it  must  be  shown  by  the  de- 
fendant, by  competent  evidence,  that  H.  authorized  his  son  to  act 
for  him  and  in  his  behalf  in  executing  the  special  agreement  relied 
upon  by  the  defendant.*' 

The  court  instructs  the  jury  as  a  matter  of  law  that,  before  a 
principal  can  be  bound  by  the  acts  of  his  agent,  it  must  be  shown 
by  the  party  asserting  such  agency  that  the  principal  authorized 
such  agent  to  act  for  him  and  in  his  behalf,  and  that  such  agent 
carried  out  the  business  of  his  principal  and  within  the  scope  of 
his  authority  as  such  agent;  otherwise,  the  principal  is  not  bound 
by  the  acts  of  the  agent.'* 

D.    Rights  and  Liabilitibs  Intbr  St 

§  4262.     Liability  of  agent  to  principal — Breach  of  trust 

You  are  instructed  that,  when  the  defendants  entered  into  the 
contract  which  has  been  offered  in  evidence  they  assumed  a  relation 

85  Crenshaw    v.    A.    F.    Shapleigh  st  Meyers  v.  Johnson,  186  111.  App. 

Hardware  Co.,  100  S.  W.  882,  82  Ark.  3T. 
182.  '*  Meyers  v.  Johnson,  186  111.  App. 

8  6  C.  H.  KoWnson  Co.  v.  Hudgins  37. 
Produce  Co.,  212  S.  W.  305,  138  Ark. 
500. 
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of  trust  and  confidence  to  the  plaintiffs,  and  it  was  their  duty  to 
hold  the  sales  of  the  fertilizers  which  they  received  from  the  plain- 
tiffs in  trust  for  the  payment  of  the  note  which  they  gave  to  the 
plaintiffs;  and  if  the  jury  shall  find  that  they  have  failed  or  refused 
to  discharge  said  trust  and  confidence,  or  have  applied  said  sales  to 
other  uses,  or  appropriated  them  to  their  own  use,  then  the  jury 
will  answer  the  fourth  issue,  "Yes."  *' 

The  court  instructs  the  jury  that,  if  the  jury  shall  find  that  the 
defendants  were  in  strained  circumstances,  which  soon  ended  in 
insolvency,  and  the  jury  shall  further  find  that  while  they  were  in 
those  strained  circumstances  they  appropriated  the  property  in- 
trusted to  them  by  the  plaintiffs  to  their  owh  use,  then  the  law 
presumes  that  their  intent  was  fraudulent  in  thus  appropriating  it, 
and  they  cannot  be  heard  to  say  that  they  had  no  intent  by  such 
appropriation  to  defraud  the  plaintiffs.®" 

§  4263.     Same — Fraud  of  agent  in  connection  with  investments 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
defendant  was  acting  for  the  plaintiff  in  making  the  loan  for  her, 
then  she  was  justified  in  relying  upon  his  representations  as  to  the  char- 
acter of  the  security  he  was  to  obtain  for  her,  and  in  accepting  the  se- 
curity furnished  by  him  as  in  everything  corresponding  to  her  instruc- 
tions. You  are  further  instructed  that  she  was  not  required  to  examine 
the  records  to  discover  whether  or  not  the  mortgage  obtained  for  her 
was  a  first  mortgage,  or  to  tajce  any  action  until  she  had  reason  to  be- 
lieve, from  knowledge  or  information  coming  to  her,  that  her  instruc- 
tions had  been  violated.*^ 

§  4264.     Duty  of  agent  to  account  to  principal  for  secret  profits 

The  court  further  instructs  the  jury  that,  if  an  agent  makes 
any  profits  in  the  case  of  his  agency,  by  any  concealed  management 
in  either  buying  or  selling,  or  other  transaction  on  account  of  his 
principal,  the  profits  will  belong  exclusively  to  the  principal.®* 

The  court  further  instructs  the  jury,  for  the  plaintiff,  that  a 
party  cannot  take  upon  himself  diverse  interests,  and  that,  when 
the  defendant  received  and  accepted  the  power  of  attorney  from  the 
plaintiff,  he  became,  to  all  intents  and  purposes,  the  agent  of  plain- 
tiff, and  that  in  whatsoever  transactions  he  had  with after 

the  date  of  that  instrument,  in  reference  to  the  same  transaction, 
defendant  was  acting  in  that  capacity,  and  as  such  must  account 
to  his  principal,  plaintiff,  for  whatever  funds  are  left  in  his  hands 
after is  paid  belong  to  plaintiff."^ 

80  Boykin  t.  Maddrey,  19  S.  E.  106,  oi  Faust  v.  Hosford,  93  N.  W.  58, 

114  N.  C.  89.  119  Iowa,  97. 

00  Boykin  v.  Maddrey,  19  S.  E.  106,  02  Oottom  v.  HoUiday,  59  111.  176 

114  N.  0.  89.  0  3  Cottom  v.  HoUiday,  59  111.  176. 
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§  4265.     Compensation  of  agent 
§  4265(1).    Virginia 

The  court  instructs  the  jury  that  the  defendants  had  no  right  as 
a  matter  of  law  to  terminate  any  contract  they  may  have  made 
with  the  plaintiff,  as  long  as  the  obligations  of  the  parties  under 
the  contract  continued,  without  the  assent  of  the  plaintiff.  The 
parties  to  a  contract  may  terminate  it  by  mutual  consent.** 

The  court  instructs  the  jury  .that,  if  they  believe  from  the  evi- 
dence that  the  defendants  entered  into  a  contract  with  the  plaintiff 

for  the  payment  to  the  plaintiff  of  $ per  horse  upon  all  the 

horses  which  they  should  sell  through  him,  and  that  the  contract 
embraced  no  other  undertaking  on  the  part  of  the  plaintiff,  and  that 
the  plaintiff  did  bring  the  defendants  and  K.  together,  and  as  a 

result  thereof  a  sale  of horses  was  made  by  defendants  to 

K.,  and  that  no  reduction  of  the  said  amount  per  horse  was  agreed 
to  by  the  plaintiff  at  any  period  while  said  horses  were  being 
sold,  and  that  said  contract  was  not  by  mutual  consent  terminated 
by  the  parties  before  all  of  the  said  horses  were  sold,  then  they 

should  find  for  the  plaintiff  and  fix  his  damages  at  $ per 

horse  on  the  number  of  horses  sold,  after  deducting  the  

horses  included  in  the  first  three  shipments  on  which  the  commis- 
sion was  paid.*® 

The  court  instructs  the  jury  that,  since  there  is  no  evidence  that 
the  contract  entered  into  between  the  plaintiff  and  defendants  for 
the  payment  of  a  commission  to  the  plaintiff  on  all  horses  sold  to 

K.  or  was  in  any  way  dependent  or  conditioned  on  the 

profits  or  losses  made  or  sustained  by  the  defendants  from  said 
sales,  the  jury  are  instructed  that,  if  they  beHeve  from  the  evi- 
dence and  the  instructions  of  the  court  that  the  plaintiff  made  a 
contract  with  the  defendants,  which  the  defendants  have  violated 
and  the  plaintiff  is  entitled  to  recover,  then  the  fact  of  such  profits 
or  losses  by  the  defendants  would  not  lessen  the  plaintiff's  right 
of  recovery.** 
§  4265(2).    Wasliington 

You  are  instructed  that,  if  you  find  from  a  fair  preponderance  of 
the  evidence  that  the  plaintiff  was  negotiating  a  sale  of  the  two 

trucks,  to ,  and  that  said  sale  was  practically  consummated 

and  was  thereafter  consummated,  and  the  trucks  sold  and  delivered, 
it  did  not  rest  within  the  power  of  the  defendant  to  announce  to  the 
plaintiff  that  it  would  allow  him  a per  cent,  commission  upon  . 

»*  Smyth  Bros.-McCleary'-McClellan      Co.  v.  Beresford,  104  S.  E.  371,  128 
Co.  V.  Beresford,  104  S.  E.  371,  128      Va.  137. 
Va.  137.  "«  Smyth  Bros.-McGleary-McClellan 

86  Smyth  Bros.-McCleary-McClellan      Co.  v.  Beresford,  104  S.  E.  371,  128 

Va.  137. 
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said  sales,  unless  the  plaintiff  agreed  to  it.  The  plaintiff  would 
have  the  right,  notwithstanding  any  statement  of  the  defendant 
made  after  plaintiff  had  negotiated  the  sale  that  it  would  only  al- 
low him per  cent,  upon  the  sales  of  those  two  certain  trucks, 

to  proceed  and  bring  about  the  consummation  of  said  sale  and  in- 
sist upon  the  payment  of  the  commission  under  the  terms  of  the 
written  contract,  unless  plaintiff  agreed  to  take  a  less  commission 
than  that  as  set  forth  in  said  written  agreement.*'' 

§  4266.     Same — Abandonment  of  contract  by  agent 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 

that  the  defendants  notified  the  plaintiff  in ,  of  their  intention 

to  terminate  the  $ contract  then  existing  between  them  and 

the  plaintiff,  as  substantially  embodied  in  the  letter  of ,  and 

the  jury  believe  that  the  terms  of  said  letter  were  a  part  of  the  con- 
tract, and  that  the  plaintiff  acquiesced  in  and  consented  to  a  change 

in  said  contract  from  $ — ■ per  horse  to  $ per  horse,  but 

leaving  all  the  other  elements  of  the  original  contract  undisturbed, 
then  if  the  jury  further  believe  from  the  evidence  that  the  plain- 
tiff voluntarily  abandoned  said  modified  contract  and  failed  to 
render  the  services  which  he  had  promised  to  perform  and  was  not 
prevented  or  excused  by  the  defendants  from  performing  said  per- 
sonal services,  then  they  should  find  for  the  defendants.** 

§  4267.     Same — Prevention  by  principal  of  performance  by  agent 

The  court  instructs  the  jury  that,  even  though  they  may  believe 
from  the  evidence  that  the  plaintiff  agreed  as  a  part  of  his  contract, 
in  consideration  of  the  payment  of  so  much  on  each  horse  sold,  to 
perform  some  additional  specified  and  definite  services  besides  pro- 
ducing a  purchaser,  yet  if  the  defendants  while  the  contract  was  in 
force  notified  the  plaintiff  that  they  would  proceed  no  further  in 
the  execution  of  the  contract  between  the  plaintiff  and  the  defend- 
ants, and  thereby  prevented  the  plaintiff  from  performing  such 
services,  then  the  plaintiff  had  a  right  to  accept  the  situation,  termi- 
nate all  relations  with  the  defendants,  and  sue  for  the  breach  of  the 
contract  and  recover  as  damages  the  amount  agreed  upon  in  the 
contract  on  all  horses  sold  to  the  said  K.** 

The  court  instructs  the  jury  that  the  burden  of  proving  his  case 
is  upon  the  plaintiff,  and  that  he  must  prove  it  by  a  preponderance 
of  evidence  in  order  to  entitle  him  to  recover.    The  preponderance 

07  McLean    v.    Commercial    Motors  «9  Smyth      Bros.-MoCleary-McClel- 

Co.,  194  P.  792.  Ian  Co.  v.  Beresford,  104  S.  E.  371 

98  Smyth  Bros.-McCleary-McClellan      128  Va.  137. 
Co.  V.  Beresford,  104  S.  B.  371,  128 
Va.  137. 
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of  the  evidence  does  not  necessarily  mean  a  greater  number  of  wit- 
nesses.   It  is  the  greater  weight  of  all  the  evidence  before  the  jury.' 

§  4268.     Same — Entire  or  severable  contract 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  contract  between  the  plaintiff  and  the  defendants  was  that 
the  plaintiff  would  in  consideration  of  a  certain  sum  per  head  not 
only  secure  an  offer  or  offers  from  foreign  governments  to  pur- 
chase defendants'  horses,  but  that  plaintiff  would  also  assist  and 
co-operate  with  the  defendants  in  the  inspection  of  said  horses 
and  in  securing  their  approval  by  the  agents  of  the  purchaser  or 
purchasers  and  render  personal  services  in  assisting  about  the  ship- 
ping and  protecting  defendants  in  their  territory,  then  the  court 
instructs  the  jury  that  said  contract  was  an  entire  one  and  is  not 
severable;  and  if  the  jury  believe  from  the  evidence  that  the  plain- 
tiff refused  or  failed  to  take  part  in  the  inspection  and  securing  the 
approval  by  the  agents  of  the  purchaser  of  the  horses  sold  by  the 
defendants  after  ,  and  to  render  said  services,  but  volun- 
tarily left  the  country  and  abandoned  said  contract  without  being 
prevented. or  excused  by  the  defendants  from  further  assisting  in 
said  matters  connected  with  sales  of  horses  which  might  be  made 
by  defendants,  then  the  plaintiff  violated  the  contract  on  his  part 
and, cannot  recover.* 

§  4269.     Same — Right  of  subagent  against  principal 

You  are  instructed  that  it  is  further  incumbent  upon  plaintiff  to 
show  by  the  preponderance  of  the  evidence,  or  from  all  of  the  facts 
and  circumstances  disclosed  by  the  proof,  that  the  said  L.  not 
only  was  agent  for  the  sale  of lands  belonging  to  the  de- 
fendant, but  that  he  also  was  authorized  by  the  defendant  to  em- 
ploy subagents  for  the  defendant  himself,  and  to  whom  the  defend- 
ant would  be  liable  for  commissions  earned  under  contracts  made 
with  such  subagents.* 

You  are  instructed  that,  if  you  find  from  the  evidence  and  under 
the  law  as  given  you  by  the  court  in  these  instructions  that  said 
L-  was  in  fact  the  agent  of  the  defendant  for  the  sale  or  exchange 

of lands,  then  said  L.,  under  the  law,  would  be  authorized  to 

employ  subagents  to  assist  him  in  making  such  sale  or  exchange. 
This  fact,  however,  of  itself,  would  not  be  suiificient  to  entitle  the 
plaintiff,  even  though  said  L.  was  the  agent  of  the  defendant,  and 
even  though  plaintiff  was  employed  by  said  L.  to  furnish  said  L. 
customers  for  the  sale  or  exchange  of  land,  to  recover 

1  Smyth    Bros.-McOleary-McClellan      Co.  v.   Beresford,  104  S.  E.  371,  li'^ 
Co.  V.  Beresford,  104  S.  B.  371,  128      Va.  137. 

Va.  137.  '  Lenhart  v.  Bean,  161  N.  W,  464, 

2  Smyth    Bros.-McCleary-McOlellan      181  Iowa,  85. 
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against  defendant  a  commission  for  so  furnishing  such  customers. 
Before  the  plaintiff  would  be  entitled  to  recover  against  the  de- 
fendant any  commission  on  account  of  having  furnished  a  customer 
under  a  contract  with  said  L.,  the  burden  is  upon  him  to  establish 
by  the  preponderance  of  the  evidence,  not  only  that  said  L.  was 
the  agent  of  the  defendant,  and  that  said  L.  employed  plaintiff  to 

furnish  customers  for  said  lands  owned  by  the  defendant, 

and  that  he  did  in  fact  furnish  customers  to  whom  lands 

belonging  to  defendant  were  traded  or  exchanged  for county 

lands  owned  by ,  but  he  must  further  show  that  the  contract 

or  agreement  between  himself  and  said  L.  was  in  substance  and  to 
the  effect  that  the  defendant,  and  not  L.,  should  pay  such  com- 
mission to  plaintiff,  or  that  after  the  transaction  had  been  complet- 
ed the  defendant  was  advised  of  such  transaction,  and  that  he  there- 
by ratified  or  agreed  to  pay  such  commission.* 

You  are  instructed  that  the  mere  fact  that  an  agent  has  author- 
ity to  employ  a  subagent  to  assist  in  making  sale  or  exchange  of 
lands,  would  not  necessarily  without  more  carry  with  it  implied 
authority  to  bind  the  principal,  to  pay  commission  to  such  sub- 
agent.  The  law  is  that  where  a  party  is  employed  as  an  agent  to 
sell  or  exchange  real  estate,  he  may  employ  a  subagent  to  assist 
him  in  making  such  sale,  but  there  would  be  no  implied  authority 
to  render  the  principal  liable  for  commission  to  such  subagent, 
and  without  any  showing  to  the  contrary  the  subagent  would  be  re- 
quired to  look  to  the  agent  for  his  commission,  and  before  the 
subagent  can  recover  against  a  principal  for  commissions  claimed 
to  have  been  earned  in  making  sale  or  exchange  of  lands,  it  is  in- 
cumbent upon  such  subagent  to  show  by  the  facts  and  circum- 
stances disclosed  by  the  proof  that  such  agent  had  authority,  not 
only  to  employ  a  subagent  such  as  is  implied  by  law,  but  that  he 
was  authorized  by  the  principal  himself  to  bind  the  principal  to 
pay  the  subagent  the  commission  for  the  services  rendered  by  him 
in  making  sale  or  exchange  of  lands ;  or  else  that  after  having  made 
such  sale  or  exchange  the  principal  agreed  to  pay  such  subagent 
the  commission  for  his  services.^ 

§  4270.     Same — Right  of  agent  as  against  subagent 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  truck  in  question  was  sold  to  the Company 

and  delivered  to  the  railroad  company  before  the  cancellation  of  the 
contract,  to  be  carried  by  said  railroad  company  to  the Com- 
pany in ,  such  delivery  to  the  railroad  company  constituted 

the  delivery  contemplated  and  requited  by  the  contract  between 

*  LeiUiart  V.  Bean,  161  N.  W.  464,  ^  Lenhart  v.  Bean,  161  N.  W  464 

181  Iowa,  85.  181  Iowa,  85. 
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the  plaintiff  and  the  defendant,  and  the  jury  must  find  for  the  plain- 
tiff a  sum  equal  to per  cent,  of  the  price  paid  by  the  -; 

Company  for  the  truck  in  question,  which  was  $ ,  with  in- 
terest from  the  date  of  the  sale  of  said  truck.    If  the  jury  believe 

from  the  evidence  that  the  letter  dated ,  from  the  defendant 

to  the  plaintiff,  was  written  solely  for  the  purpose  of  depriving  the 
.plaintiff  of  commissions  they  had  earned  on  the  sale  of  the  truck  in 
question,  then  they  are  instructed  that  this  constitutes  fraud  on . 
the  part  of  the  defendant,  and  they  must  therefore  find  for  the 
plaintiff.® 

§  4271.  Right  to  act  for  parties  having  adverse  interests  and  to 
receive  compensation  from  both 

The  jury  are  instructed  that  an  agent,  in  the  ordinary,  accept- 
ance of  the  term,  cannot  be  the  agent  of  two  parties,  having  ad- 
verse interests,  without  the  consent  of  both;  because  when  he  is 
intrusted  with  a  discretion  in  buying  or  selling,  he  must  exercise 
tbat  discretion  and  judgment  for  the  benefit  of  the  person  employ- 
ing him.  But  where  he,  is  not  invested  with  a  discretion  by  one 
of  the  parties,  but  his  instructions  are  fixed  and  determined  by  the 
one,  he  may  then,  without  any  violation  of  his  duties,  receive  an 
employment  from  the  other  party  having  adverse  interests,  and  ne- 
gotiate the  affair  between  the  parties  to  a  conclusion ;  because,  as- 
to  one  of  them,  he  cannot  change  the  terms  of  the  proposal,  and,, 
therefore,  he  may  act  for  another,  in  accepting  the  terms  so  fixed 
and  determined.  In  such  a  case,  his  engagement  is  in  a  manner 
twofold,  and  in  this  capacity  he  may  bring  about  the  sale  or  ex- 
change desired  by  both  parties,  and  claim  a  compensation  from 
each.' 

The  jury  are  instructed  that,  if  you  shall  find  from  the  evidence, 
that  J.,  as  agent  of  the  plaintiff,  agreed  with  the  defendants,  that 
they  should  take  and  sell  for  plaintiff  certain  of  the  lots,  then  being 
offered  for  sale  by  plaintiff,  for  a  certain  and  definite  price  fixed  and 
agreed  upon  by  and  between  the  defendants  and  said  J.,  for  which 
the  defendants  were  to  take  and  receive  an  agreed  commission, 

viz., per  cent,  on  the  purchase  price,  and  that  this  agreement 

was  made  within  the  scope  of  J.'s  authority,  as  agent  of  the  plain- 
tiff, and  that  defendants  have  sold  said  lots  for  the  agreed  price, 
and  have  fully  accounted  to  plaintiff  for  the  proceeds  received 
therefor,  less  the  stipulated  commission,  then  they  are  not  liable  to- 
plaintiff  in  this  action,  although  they  may  have  received  from  the 
purchasers  of  said  lots  a  sum  for  conducting  the  negotiations,  re- 

e  Eastern  Motor  Sales  Corporation  ^  Alexander  v.  Northwestern  Chris- 

,v.  Apperson-Lee  Motor  Co.,  85  S.  E.      tlaa  University,  57  Ind.  466. 
479,  117  Va.  495. 
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ceiving  and  paying  out  the  notes  and  money,  and  superintending 
the  transactions,  and  receiving  the  deeds  atid  other  papers  for 
them.* 

§  4272.     Burden  of  proof  in  action  by  principal  for  accounting 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
defendants  loaded  in  cars  for  shipment  to  plaintiff,  and  such  cars 
were  carried  to  plaintiff  by  the  railroad  company,  all  of  the  wheat 
bought  by  defendants  with  the  plaintiffs'  checks,  then  you  shall  find 
a  verdict  in  favor  of  defendants.  In  this  connection  you  are  further 
instructed  that  it  does  not  devolve  upon  defendants  to  accpunt  for 
any  shortage  of  the  wheat,  if  there  was  any.  It  devolves  upon  the  _ 
plaintiffs  to  prove  by  the  greater  weight  or  preponderance  of  the 
evidence  that  there  was  a  shortage  of  wheat,  and  that  defendants 
embezzled  or  converted  the  same  in  the  manner  and  as  defined  in 
these  instructions.® 

§  4273.     Presumption  of  fraud  where  transaction  between  prih- 
cipal  and  agent  for  benefit  of  agent 

The  court  instructs  the  jury  that,  when  one  is  the  general  agent 
of  another,  and  has  entire  management  of  his  affairs,  so  as  in  ef- 
fect to  be  as  much  his  guardian  as  the  regularly  appointed  guardian 
of  an  infant,  a  presumption  of  fraud  as  a  matter  of  law,  arises  from 
a  transaction  between  the  agent  and  his  principal  for  the  former's 
benefit,  and  it  will  be  decisive  of  the  issue  in  favor  of  the  principal 
unless  it  is  rebutted.^* 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 

that was  the  general  agent  of  the  plaintiff  and  her  mother  in 

the  management  of  this  property  at  the  time  he  procured  the  deed 
to  be  executed,  then  the  law  presumes  that  the  transaction  was 
fraudulent,  and  unless  the  defendants  have  satisfied  you,  from  all 
their  evidence,  by  the  greater  weight  of  the  evidence,  that  the 
transaction  was  open,  fair  and  honest,  it  would  be  the  duty  of  the 
jury  to  answer  the  issue  "Yes."  " 

The  court  instructs  the  jury  that,  if  the  jury  find  by  the  greater 

weight  of  the  evidence  that ,  at  the  time  he  procured  the  deed 

from  the  plaintiff  and  her  mother,  was  the  general  agent  of  the  plain- 
tiff and  her  mother,  in  the  management  of  their  property  and 
affairs,  and  that  they  relied  upon  him  for  his  advice  in  their  business 
transactions,  and  that  this  relationship  existed  at  the  time  he  pro- 
cured the  deed,  then  the  law  presumes  that  the  deed  was  obtained 
fraudulently,  and  the  burden  would  be  on  the  defendants  to  show 

s  Alexander  v.  Northwestern  Chris-  lo  Smith  v.  Moore,  62  S   E  89'^  149 

tian  University,  57  Ind.  466.  N.  0.  185. 

9  R.  C.  Stone  Milling  Co.  v.  McWil-  ii  Smith  v.  Moore,  62  S  E   882  149 

llams,  98  S.  W.  828,  121  Mo.  App.  319.  N.  0.  185. 
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that obtained  the  deed  fairly ;    and,  unless  the  defendants 

have  satisfied  you  that  the  deed  was^obtained  fairly  by  the  greater 
weight  of  the  evidence,  it  would  be  your  duty  to  answer  the  issue 
"Yes,"  because,  when  such  an  agent  deals  with  his  principal  in  a 
transaction  by  which  he  is  to  be  benefited,  and  the  transaction  is 
questioned  by  his  principal,  the  fiduciary  relationship  being  es- 
tablished, the  law  puts  the  burden  on  such  agent  to  show  there  was 
no  fraud,  and  if  you  find,  by  the  greater  weight  of  the  evidence,  that 

,  at  the  time  he  procured  the  deed,  was  such  general  agent, 

then  the  burden  is  on  the  defendants  to  satisfy  you  by  the  greater 
weight  of  the  evidence  that  the  deed  was  obtained  fairly,  and, 
unless  you  are  so  satisfied,  you  should  answer  the  issue  "Yes," 
even  though  you  should  be  of  the  opinion  that  the  plaintiff  has  not 
shown  that  any  fraud  was  committed.^* 

12  Smith  V.  Moore,  62  S.  E.  892,  149  N.  C.  185. 
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CHAPTER  CCXXXI 

PKINOIPAL,  AND  SURETY 

I  4274.  Who  are  sureties. 

4275.  consideration  for  contract  of  suretyship. 

427'6.  Release  of  surety  by  change  in  obligatipns  of  principal  contract 

4277.  Conditions  precedent  to  enforcing  liability  of  surety — ^Notice  of  de- 

fault of  principal. 

4278.  Defense  of  satisfaction  of  original  note  and  forgery  of  surety's  name 

to  new  note. 

4279.  Enforcement  of  claim  against  alleged  principal  on  account  of  pay- 

ment of  debt  by  surety. 

See,  also,  Guaranty;  Indemnity. 

:§  4274.     Who  are  sureties 

You  are  instructed  that  if  you  shall  find,  by  a  preponderance  of 
the  evidence,  that  the  defendant  C,  at  the  time  of  the  execution  of 
said  note,  signed  it  at  the  request  of  the  defendant  B.,  and  that  he 
received  no  part  of  the  consideration  of  said  note,  either  for  his  own 
use  or  for  the  use  of  the  partnership  between  the  defendants,  then 
it  will  be  your  duty  to  find  that  said  C.  was  originally  a  surety  only 
on  the  said  note.^ 

You  are  instructed  that,  on  the  other  hand,  if  you  find  from  the 
evidence  that  the  defendant  C.  received  any  part  of  the  considera- 
tion of  said  note  for  his  own  u§e,  or  find  from  the  evidence  that 
the  money,  or  any  part  of  it,  for  which  said  note  was  given,  was 
used  by  the  defendants  for  the  benefit  of  the  copartnership  then 
existing  between  them,  or  that  the  money  was  borrowed  by  them 
for  that  purpose,  then,  in  either  case,  the  defendant  C.  was  not  a 
surety  only  on  said  note,  and  you  should  so  find.* 

§  4275.     Consideration  for  contract  of  suretyship 

The  jury  are  instructed  that,  if  a  party  sign  a  note  as  surety  for 
another,  in  consideration  that  the  principal  shall  receive  the  benefit 
thereof,  such  consideration  is  a  valid  one  in  law,  and  the  signer 
thereby  becomes  liable  to  the  lender  as  the  principal;  and  in  this 
<:ase  it  is  immaterial  how  much,  if  any,  benefit  the  defendant  re- 
ceived from  signing  said  note,  provided  he  signed  it  in  considera- 
tion that  his  should  receive  credit  for  the  amount  of  the 

same,  and  that  his  ,  by  reason  thereof,  did  receive  such 

credit.* 

1  Parmateer  v.  Bass,  84  N.  W.  965,  »  Broadwell  y.   Sanderson,   29   lU. 
113  Iowa,  68.                                                App.  384. 

2  Parmateer  v.  Bass,  84  N.  W.  965, 
113  Iowa,  68. 
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§  4276.  Release  of  surety  by  change  in  obligations  of  principal 
contract 

You  are  instructed  that,  if  you  believe  from  the  evidence  thsit 
there  were  any  material  alterations  in  the  contract  of  lease,  or  that 
plaintiff  failed  to  comply  with  any  of  the  terms  of  said  lease,  with- 
out the  consent  of  the  defendant,  then  your  verdict  must  be  for  the 
defendant.* 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
any  material  change  was  made  in  said  contract  of  lease  between  the 

plaintiff  and  the ,  or  that  any  new  agreements  were  entered 

into  between  the  said  plaintiff  and  said without  the  consent 

of  the  defendant,  then  the  defendant  is  released  and  your  verdict 
must  be  for  him.^ 

You  are  further  instructed  that,  if  any  material  changes  or  al- 
terations were  made  in  said  contract  without  the  consent  of  said 
defendant,  this  would  release  the  said  defendant,  even  though  said 
changes  or  alterations  might  be  for  the  benefit  of  said  defendant.® 

§  4277.     Conditions  precedent  to   enforcing  liability  of  surety- 
Notice  of  default  of  principcil 
In  another  part  of  their  answer,  the  defendants  plead  that  no 

timely  notice  of  the  default  of  was  given  to  the  sureties 

upon  this  bond  by  the  plaintiff.  But  defendants  do  not  plead  that 
they  suffered  any  loss  by  reason  of  not  getting  notice  of  the  de- 
fault. You  are  instructed  that  you  need  not  consider  the  evidence 
as  tor  whether  any  notice  of  the  default  was  given.  Whether  this 
bond  sued  upon  be  properly  called  a  surety  bond  or  a  guaranty 
bond,  it  guaranteed  the  faithful  performance  of  the  contract  and 

the  punctual  payments  to  be  made  by .    And  the  signers  of 

such  a  bond  are  liable  to  the  guarantee  immediately  upon  the  de- 
fault of  the  principal,  and  without  demand  or  notice.' 

§  4278.  Defense  of  satisfaction  of  original  note  and  forgery  of 
surety's  name  to  new  note 
The  court  instructs  the  jury  that,  in  order  to  make  good  the  de- 
fense set  up  in  the  fifth  count  of  his  answer,  the  defendant  rtiust' 
prove  by  a  preponderance  of  the  evidence  that  he  received  knowl- 
edge of  the  surrender  and  delivery  of  the  original  note  as  explained 
in  the  sixth  instruction  above  as  paid ;  that  he  believed  the  same 
was  actually  paid  and  satisfied,  and  plaintiff  had  so  declared  in 
some  manner  by  its  action  in  surrendering  it  to  the  maker  as  paid 
and  satisfied ;  that  he  relied  upon  such  facts  and  was  misled  there- 

*  Bennan  v.  Shelby,  125  S.  W.  124,  e  Berman  v.  Shelby,  125  S.  W.  124, 

93  ArU.  472.  93  Ark.  472. 

6  Berman  t.  Shelby,  125  S.  W.  124,  ?  Chicago  Crayon  Co.  v.  Rogers,  119 

93  Ark.  472.  Pac.  630,  30  Okl.  299. 
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by  and  lulled  into  security,  so  that  he  took  no  thought  or  action 
for  his  own  protection  or  to  indemnify  himself  against  said  maker ; 
that  said  maker  was  in  such  solvent  condition  that  he  could  by 
commencing  action  at  law  or  otherwise  have  prevented  loss  to 
himself,  and  that  he  would  have  done  so  had  he  not  been  so  misled 
and  lulled  into  security  by  reliance  upon  the  knowledge  he  thus 
gained  of  the  surrender  and  satisfaction  of  said  note;  that  since 
said  surrender  and  delivery  of  said  original  note  the  said  maker 
has  become  in  an  insolvent  condition,  so  that  defendant  could  not 
thus  take  steps  to  protect  himself  from  loss,  and  that  he  has  re- 
mained in  such  insolvent  condition.  If  he  has  so  proved  all  such 
facts,  your  verdict  must  be  for  the  defendant,  otherwise  his  de- 
fense must  fail  as  to  this  count.* 

The  court  instructs  the  jury  that  ordinarily  a  creditor  owes  a 
surety  no  act  of  diligence.  The  obligation  to  see  that  the  debt  is 
paid  or  that  the  principal  maker  pays  the  note  rests  upon  the 
surety,  and  not  upon  the  payee  or  owner  of  the  note.     So  in  this 

case  ft  was  the  duty  of  the  defendant  to  see  that  the  said  $ 

note  was  paid,  and  not  a  duty  resting  upon  the  plaintiff,  and  the 
mere  fact  that  the  plaintiff  was  lenient  with  the  principal  maker, 
or,  if  it  remained  inactive  and  took  no  steps  to  collect  it,  these 
facts  would  not  release  the  defendant.    Now,  would  the  surrender 

of  said  note  to  the  principal,  ,  as  paid  upon  the  execution 

and  delivery  of  a  note  for  a  larger  amount  to  plaintiff  operate  as 
a  release  or  discharge  of  the  defendant  from  the  liability  on  the 
original  note,  if  such  surrender  thereof  was  procured  by  fraud  and 
forgery  unknown  to  the  plaintiff?  To  operate  as  a  release  of  the 
defendant  by  such  facts,  knowledge  thereof  must  have  been  con- 
veyed to  him  in  such  9.  way  and  time  as  to  mislead  him  and  cause 
him  to  change  the  position  he  would  otherwise  have  taken  to  his 
detriment,  or  to  quiet  him  into  a  feeling  of  security,  and  prevent 
him  from  taking  action  against  the  maker  in  time  to  prevent  loss 
to  himself," 

The  court  instructs  the  jury  that,  in  order  to  make  good  the 
defense  set  out  in  the  seventh  count  of  his  answer,  explained  in  the 
seventh  instruction  herein,  the  facts  essential  to  be  proved  by  the 
defendant  by  a  preponderance  of  theevidence  are:  That  after  the 
plaintiff  knew  as  a  fact,  or  believed,  after  learning  that  defendant 
claimed  that  he  did  not  sign  the  new  note,  that  his  signature  there- 
to was  not  genuine,  it  voluntarily  and  knowingly  retained  the  same  in 
the  condition  it  was  then  left,  and  treated  and  considered  it  still  as  a 
payment  and  complete  satisfaction  of  the  old  note.    If  the  defendant 

8  Keints  &  De  Buhr  v.  UWenhopp,  s  Relnts  &  De  Buhr  v.  tJhlenlioDij. 

128  N.  W,  400,  149  Iowa,  284.  128  N.  W.  400,  149  Iowa,  284' 
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has  so  proved  such  facts,  your  verdict  must  be  for  the  defendant; 
otherwise  he  must  fail  in  this  defense.  The  mere  fact  that  the  defend- 
ant denied  his  signature  or  claimed  to  plaintiff  that  he  did  not  sign  the 
new  note,  or  that  plaintiff  began  this  suit  on  the  new  note,  would  not  be 
sufficient  to  establish  this  defense,  as  the  plaintiff  would  not  be  compel- 
led to  take  defendant's  word  alone  as  establishing  the  truth,  unless  it  be- 
lieved it  to  be  true,  and  it  would  have  a  right  to  sue  any  or  all  of  the 
makers  or  sureties  together  or  separately,  and  to  test  the  ques- 
tion of  the  genuineness  of  the  defendant's  signature  by  action  at 
law  on  the  new  note  without  waiving  any  right  it  might  have 
upon  the  old  note  against  any  of  the  makers  or  sureties  thereon.** 

§  4279.  Enforcement  of  claim  against  alleged  principal  on  ac- 
count of  payment  of  debt  by  surety    , 

You  are  instructed  that  you  shall  find  for  the  defendant,  unless 
you  shall  bdieve  from  the  evidence  that  the  defendant,  H.,  and  S. 
as  principals,  and  the  plaintiffs,  as  sureties  for  the  said  H.  and  S., 
executed  the  two  notes  named  in  the  petition,  and  shall  further 
believe  from  the  evidence  that  said  plaintiffs,  as  such  sureties,  if 
you  shall  from  the  evidence  believe  they  were  sureties,  paid  said 
notes,  in  which  event  you  will  find  for  the  plaintiifs  the  sum  of 

$ with  interest  from  ,  subject  to  a  credit  of  $ 

on  ,  and  $ on ." 

You  are  instructed  that  if,  however,  you  shall  believe  from  the 
evidence  that  the  defendant,  H.,  signed  said  notes  as  an  accom- 
modation maker  for  plaintiff,  you  will  find  for  the  defendant.** 

10  Reints  &  De  Buhr  v.  Uhlenhopp,  12  Asher  &  Hensley  v.  Howard,  110 

128  N.  W.  400,  149  Iowa,  284.  S.  W.  895,  33  Ky.  Law  Rep.  696. 

.    11  Asher  &  Hensley  v.  Howard,  110 
S.  W.  895,  33  Ky.  I/aw  Rep.  696. 
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CHAPTER  CCXXXII 

PROSTITUTION 
§  4280.     Pandering. 

4281.  Procuring  females  to  enter  house  of  prostitution. 

4282.  Liability  of  husband  for  procuring  wife  to  enter  house  of  prostitu- 

tion. 

4283.  Harboring  girl  under  age  of  consent  for  purpose  of  prostitution — 

Belief  of  defendant  as  to  age. 

4284.  Liability  for  accepting  earnings  of  prostitute.  , 

4285.  Presumptions. 

§  4280;     Pandering 

The  court  instructs  the  jury  that  this  is  a  prosecution  for  the 
violation  of  a  statute  prohibiting  any  one  from  inducing  or  per- 
suading any  female  to  have  sexual  intercourse  with  men  other  than 
the  one  holding  out  such  inducements,  and  that  if  you  believe  from 
the  evidence  that  the  accused  procured  and  induced  the  complain- 
ing witness  to  go  to  a  brothel  to  have  carnal  intercourse  with  men 
other  than  himself  he  is  guilty,  although  he  may  not  have  had  in 
mind  any  particular  man  or  men  at  the  time  he  took  her  to  such 
brothel.i 

§  4281.     Procuring  females  to  enter  house  of  prostitution 

You  are  instructed  that  if  you  believe  from  the  evidence  that,  the 
defendant  procured  a  place  for  said in  a  house  of  prostitu- 
tion, and  the  prosecution  has  failed  to  prove  that  she  became  an 
inmate  of  any  such  house,  then  I  further  charge  you  that  it  is  your 
.duty  to  acquit  the  defendant." 

§  4282.     Liability  of  husband  for  procuring  wife  to  enter  house 
of  prostitution 

See,  also,  post,  §  4285. 

You  are  charged  that  the  state  is  bound  to  show  beyond  a  rea- 
sonable doubt  that  the  place  where was  taken  was  a  place 

where  prostitution  was  allowed  and  encouraged,  and  if  you  have 
a  reasonable  doubt  as  to  this  house  being  a  place  where  prostitu- 
tion was  allowed  or  encouraged,  then  you  will  find  the  defendant 
not  guilty,  and  so  say  by  your  verdict.* 

§  4283.     Harboring  girl  under  age  of  consent  for  purpose  of  pros- 
titution— Belief  of  defendant  as  to  age 

The  court  instructs  the  jury  that  if  you  should  believe,  from  the 
testimony  in  this  case,  that  this  young  girl  was  under years 

1  Stevens  V.  State,  14  N.  E.  251,  112  a  Eppison  v.  State,  198  S.  W.  948, 
Ind.  433.                                                     82  Tex.  Cr.  K.  364. 

2  People  V.  Matsicura,  124  P.  882, 
19  Cal.  App.  75. 


4537  PKOSTiTUTioN  .§  4285 

of  age — it  does  not  matter  what  she  represented — at  the  time  she 
entered  this  house,  that  she  did  enter  it,  and  it  was  the  house  of 
this  defendant,  and  that  she  was  there  harbored  for  sexual  inter- 
course, and  that  she  there  indulged  in  it,  in  this  county,  then  all 
the  requirements  of  this  indictment  would  be  met,  and  your  ver- 
dict should  be  guilty.* 

§  4284.     Liability  for  accepting  eeirnings  of  prostitute 

You  are  instructed  that  the  crime  of  accepting  the  earnings  of 
a  prostitute  is  not  committed  by  the  acceptance  of  the  earnings 
of  a  prostitute  in  exchange  for  food,  clothing,  or  shelter,  but  is 
only  committed  by  the  acceptance  of  such  earnings  as  a  gratuity, 
or  with  the  intent  to  aid,  assist  or  abet  in  her  prostitution.® 

You  are  instructed  that,  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that ,  who  is  mentioned  in  the  in- 
formation, was  during  the  period  mentioned  in  the  information  a 
prostitute,  and  that  the  defendant,  knowing  her  to  be  such  and  he 

himself  or  in  partnership  with was  in  charge  of  rooms  and 

did  enter  into  arrangement ,  with  the  said  for  her  to  use 

any  such  room  or  rooms  for  the  purpose  of  holding  intercourse 
with  men,  and  to  pay  the  said  defendant,  or  the  said  partnership, 

if  one  existed,  the  sum  of  ,  or  any  other  amount,  for  the 

use  of  such  rooms  for  every  n*an  that  she  occupied  such  room 
with,  then  you  are  instructed  that  such  sum  received  for  the  use 
of  such  rooms  would  be  money  received  as  the  earnings  of  a  pros- 
titute, and  you  should  find  the  defendant  guilty  as  charged  in  the 
information." 

§  4285.     Presumptions 

You  are  instructed  that  if  you  find  from  the  evidence,  beyond 
all  reasonable  doubt  and  to  a  moral  certainty,  that  the  defendant 
in  this  case  was  a  married  man,  that  his  wife  resided  in  a  house  of 
prostitution,  and  that  this  said  defendant  knew  that  she  was  resid- 
ing therein,  it  is  still  your  duty  to  permit  no  presumption  of  law 
from  these  facts  to  be  raised  against  this  defendant,  and,  if  no 
other  facts  are  established  in  this  case  except  the  foregoing,  it  is 
ypur  duty  under  the  law  to  acquit  this  defendant.' 

i  Brown  v.  State  (Del.)  74  A.  836,  7  »  State  v.  Columbus,  133  P.  455,  74 

Pen.  159,  25  L.  K.  A.  (N.  S.)  661.  Wash.  290.  ^ 

5  State  V.  Columbus,  133  P.  455,  74  7  People  v.  Conness,  88  P.  821,  150 

Wash.  290.  Cal.  114. 
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CHAPTER  CCXXXIII 

PUBLIC  LANDS 

§  4286.    Priority  of  right  of  purchase  of  state  school  lands — Necessity  of  resi- 
dence on  land. 
4287.     Kespective  rights  of  owners  of  undivided  interests  in  headright  cer- 
tificate. 

§  4286.     Priority   of  right  of   purchase   of   state   school   lands — 
Necessity  of  residence  on  land 

You  are  instructed  that,  bearing  in.  mind  the  foregoing  instruc- 
tions, if  you  believe  from  a  preponderance  of  the  testimony  that 

the  defendant,  at  any  time  prior  to  the  day  of  ,  in 

good  faith,  actually  settled  upon  half  section  No.  ,  in  con- 
troversy, with  a  bona  fide  intention  of  purchasing  it  and  making 
his  home  thereon,  and  you  further  believe  from  a  preponderance 
of  the  evidence  that  he  was  an  actual  settler  in  good  faith  and  ac- 
tually residing  upon  said  half  section at  the  time  he  made 

his  application  to  purchase  the  same  on  the day  of , 

and  that  he  made  such  appHcation  to  purchase  in  good  faith  for 
the  purpose  of  making  the  land  his  home,  and  you  further  find  and 
believe  from  the  evidence  that  B.  had  not  been  and  was  not  an 

actual   settler  upon   said  half  section   No.  ,  in  good   faith, 

with  the  bona  fide  intention  of  making  it  his  home  at  the  time 
he  made  his  application  to  purchase  the  same  from  the  state  on 
the day  of ,  you  will  find  for  the  defendant  and  re- 
turn your  verdict  accordingly.*^ 

The  jury  are  instructed  that,  if  you  do  not  find  that  plaintiflF  was 

an  actual  bona  fide  settler  on  said  land  on  the day  of , 

or  if  you  find  that  he  was  such  a  settler,  but  do  not  find  that  his 
abandonment,  if  any,  was  temporary  and  caused  by  a  well-ground- 
ed fear  of  death  or  serious  bodily  injury,  you  will  i-eturn  a  verdict 
for  defendant  on  the  whole  case.* 

§  4287.     Respective   rights   of   owners   of   undivided   interests   in 
headright  certificate 

You  are  instructed  that  the  said  conveyance  from  the  R.  heirs 
to  J.,  under  which  defendant  claims,  is  sufficient  in  form  to  au- 
thorize the  said  J.  to  claim  and  to  hold,  as  against  the  said  R^. 

heirs,  an  interest  in  any  lands  then  located  in  ■ county;    but 

the  same  did  not  by  its  terms  bind  said  J.  to  accept  or  adopt  any 
survey  which  may  have  been  made,  if  any  was  made,  without  the 

A  '.^^ifiQ^'o  ""m  ^I'n^^n.S^^f  .°'''-  !°  ^°°^  ^^^tl^  residing  upon,  the  land 

App.)   163  S.  W.  408.     This  instruc-  m  controversy  as  a  home  at  and  prior 

tion  was  sustained  as  against  the  ob-  to  the  time  he  made  his  application 

jection  that  it  authorized  a  verdict  2  Jones  v.  Wright  (Tex    Civ   Auu ) 

for  defendant  without  a  finding  that  81  S.  W.  569.  ^  '•  •  •  I'l'-' 
he  had  actually  settled  upon,  and  was 
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authority  of  said  R.  heirs,  and  which  they  had  neither  ratified  nor 
accepted.  But  in  this  connection  you  are  instrudted  that  if  the 
said  heirs  of  R.  had  authorized  the  location  of  the  said  surveys, 
or  had  become  aware  of  the  fact  that  they  had  been  made  for 
them,  if  they  were  so  made,  and  ratified  the  same,  or  accepted  the 
benefits  thereof,  then  such  authorization,  ratification,  or  accept- 
ance, if  any,  would  bind  the  said  "].,  whether  or  not  the  deed  so 
stated ;  or  if  said  J.  was  aware  o;f  the  fact  of  such  former  surveys 

in  county,  and,  at  the  time  he  took  conveyance  from  the 

said  R.  heirs,  intended  to  accept  and  take  a  part  interest  in  said 
surveys,  then  he  became  bound  by  such  locations  as  he  was  aware 
of,  and  accepted  or  took  the  benefit  of;  or  if  said  J.  at  any  time 
after  he  bought  of  the  R.  heirs  ratified  the  acts  of  the  parties  mak- 
ing the  locations  in  said  county,  or  accepted  the  benefits  thereof, 
then  said  J.  became  bound  by  the  same;  and  if  he  became  bound, 
either  at  the  time  he  bought  it  or  afterwards,  prior  to  his  sale  to 
defendant,  S.,  then  the  defendant  was  likewise  bound  by  the  said 
locations  in  said  county.* 

The  jury  are  instructed  that,  if  the  jury  find  that  the  heirs  of 
said  R.  owned  one-half  of  said  land  certificate  at  the  time  they 

executed  the  deed  to  J.  dated ,  but  that  they  did  not  procure 

or  consent  to  the  said  locations  in  R.  county,  and  if  they  further 
find  that  the  said  R.  heirs  knew  that  valid  locations  had  been  made 
by  said  certificate  in  R.  county,  and  with  that  knowledge  exe- 
cuted said  deed  to  said  J.,  intending  thereby  to  convey  the  said 
land  located  in  R.  county,  then  J.  did  not  have  the  right  to  locate 
the  land  in  controversy  in  T.  county  for  his  separate  use;  and,  if 
the  jury  so  find,  they  will  find  for  the  plaintiffs  for  one-half  of  the 
land  in  controversy.' 

The  jury  are  instructed  that,  if  they  find  that  at  the  time  of  the 
execution  of  said  deed  by  the  R.  heirs  to  J.  the  said  R.  heirs  did 
not  know  of  the  locations  theretofore  made  under  said  R.  certificate 
in  R.  county,  but  that  said  J.  did  actually  know  of  the  prior  valid 
locations  in  R.  county,  and  that  with  such  knowledge  he  prepared 
or  caused  to  be  prepared  the  deed  to  himself  from  said  R.  heirs, 
conveying  to  him  (J.)  one-half  interest  in  the  said  R.  county  lo- 
cations, intending  to  take  a  one-half  interest  therein,  then  such 
acts  by  J.  would  be  in  law  a  ratification  by  him  of  the  said  R. 
county  locations,  and  he  could  not  thereafter  repudiate  said  R. 
county  locations,  and  locate  his  undivided  interest  in  the  certifi- 
cate, and  the  locations  in  T.  county  would  inure  to  the  benefit  of 
the  owners  of  the  C.  interest  in  the  certificate  equally  with  him ; 
and,  if  the  jury  so  find,  they  will  find  for  the  plaintiflfs  for  one-half 
the  land  in  controversy.' 

3  EsteU  V.  Kirby  (Tex.  Civ.  App.)    48  S.  W.  8. 
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A.    Location  of  Tracks,  Buildings,  etc. 
§  4288.    Contract  with  city  as  to  location. 

B.      CONSTBUCTION   AND   MAINTENANCE 

4289.  Injuries  to  adjacent  owner  arising  in  course  of  construction. 

4290.  Liability   for    injuries   resulting   from    defective   fence — Proximate' 

cause. 

4291.  Highway  crossings— Duty  to  restore  highway  to  original  condition  of 

safety. 

4292.  Duty  to  maintain  private  crossing — Injuries  to  stock  from  defectSw 

4293.  Same — Contributory  negligence. 

4294.  Steps  over  right  of  way  fence — Duty  to  keep  in  repair. 

4295.  Liability  to  penalty  for  violation  of  federal  Safety  Appliance  Act. 

4296.  Duty  with  respect  to  extermination  of  Canada  thistles  or  othbr  nox- 

ious weeds — Criminal  liability. 

C.  Liability,  in  Genebal,  toe  Injuries  Arising  in  Course  of  Operation 

AND  Management 

4297.  Recovery  for  injuries  to  adjacent  property  by  negligent  operation — 

Smoke,  noise,  etc. 
4297(1).  Kentucky. 
4297(2).  Texas. 

4298.  Liability  for  use  of  excessive  force  in  arrest  of  trespasser. 

4299.  Accidents  to  trains. 

4300.  Same — Negligence  of  conductor  in  mistaking  time  of  day. 

4301.  Sdme — Duty  to  keep  lookout. 

4802.     Same — Duty  to  stop  on  approaching  crossing  of  another  railroad.. 
4302(1).    Alabama. 
4302(2).  Texas. 

4303.  Liability  for  injuries  by  train  operated  by  another  company. 

D.  Duty  as  to  Third  Persons,  Not  Passengers,  Riding  on  Train 

4304.  Duty  as  to  persons  not  trespassers. 

4305.  Duty  to  prevent  trespassers  from  boarding  train. 

4306.  Duty  to  discover  presence  of  trespassers  on  train. 

4307.  Duty  to  trespassers  after  presence  is  known. 

4308.  Right  to  compel  trespassers  to  leave  train. 

■4308(1).  United  States. 
4308(2).  Arizona.      ■ 
4308(3).  Nebraska. 
4308(4)..  Utah. 

4309.  Forcing  trespasser  to  leave  train  while  in  motion. 

4309(1).  Mississippi. 
4309(2).  Virginia. 

4310.  Gross  negligence. 

4311.  Defense  that  railroad  employee  acted  without  scope  of  employment. 

E.  Injuries  to  Persons  on  Track  at  Places  Other  Than  Crossings 

1.  LdabiUty  in  General 

4312.  Negligent  and  careless  management  of  train  in  general. 

4313.  Degree  of  care  required  to  avoid  injuries 

4313(1).  Alabama. 
4313(2).  Kentucky. 
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4313(3).  Texas. 
4313(4).  West  Virginia. 
§  4314.    Unavoidable  accident. 

4315.  Violation  of  ordinance  as  neglisence— Care  required  with  respect  to 

movements  of  trains  in  city  limits. 

4316.  Duty  of  defendant  to  keep  a  lookout. 

4316(1).  Arkansas. 
4316(2).  Texas. 

4317.  Duty  to  warn  travelers. 

4318.  Duty  to  give  warning  of  movements  of  trains  In  yards. 

4319.  Duty  to  carry  headlight. 

4320.  Backing  train  without  flagman  or  lights  on  leading  car. 

4320(1).  Missouri. 
4320(2).  North  Carolina. 

4321.  Duty  to  stop  train. 

4321(1).  Kentucky. 
4321(2).  Missouri. 
4321(3).  North  Carolina. 
4321(4).  Texas. 

4322.  Speed  as  evidence  of  negligence. 

4323.  Same — Violation  of  ordinance. 

4324.  Care  required  in  making  flying  switch. 

4325.  Care  required  as  dependent  upon  whether  persons  may  reasonably  be 

expected  to  be  upon  track. 

4326.  Care  required  as  dependent  on  whether  country  populous  or  non- 

populous. 

4327.  Who  are  trespassers. 

4327(1).  Iowa. 
4327(2).  Missouri. 
4327(3).  Virginia.  ' 

4328.  Same — EfCect  of  signs  warning  pedestrians  to  keep  off  track, 

4329.  Duty  towards  trespassers  on  track. 

4329(1).  Alabama. 
4329(2).  Georgia. 
4329(3).  Indiana. 
4329(4).  Kentucky. 
4329(5).  Mississippi 
4329(6).  Oklahoma. 
4329(7).  Oregon. 
4329(8).  Texas. 
4329(9).  West  Virginia. 

4330.  Care  required  as  to  licensees, 

4330(1).  United  States, 
4330(2).  Illinois. 
4330(3).  Missouri. 
4330(4).  South  Carolina. 
4330(5).  Virginia. 

4331.  Duty  to  persons  riding  on  hand  car  by  permission  of  employees  of 

railroad  company  given  without  authority. 

4332.  Duty  to  persons  in  habit  of  using  track  as  passway  for  private  con- 

venience. 
4332(1).  United  States. 
4332(2).  Kentucky. 
4332(3).  Missouri. 
4332(4).  Oklahoma. 
4332(5).  Virginia. 

4333.  Persons  on  bridge  or  trestle. 

4334.  Eight  to  assume  that  travelers  will  keep  out  of  danger  or  that  per- 

sons on  track  will  leave  it. 
4334(1).  Kentucky. 
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4334(2).  Missouri. 
4334(3).  Virginia. 
S  4335.    Duty  to  persons  apparently  unconscious  of  danger. 

4336.  Duty  to  know  that  person  stepping  off  track  has  reached  a  place 

of  safety. 

4337.  Duty  as  to  children. 

4337(1).  North  Carolina. 
4337(2).  Texas. 
4337(3).  Virginia. 
4337(4).  West  Virginia. 

4338.  Duty  to  persons  between  cars  without  knowledge  of  railroad  com- 

pany. 

4339.  Duty  as  to  child  under  car. 

4339(1).  Iowa. 
4339(2>.  Michigan. 

4340.  Negligence  of  defendant  as  proximate  cause  of  accident 

8.  Contributory,  Negligence 

4341.  Duty  of  traveler  to  exercise  ordinary  care. 

4342.  Duty  of  traveler  to  look  and  listen. 

4342(1).  Alabama. 
4342(2).  Missouri. 
4342(3).  Virginia. 
4342(4).  Wisconsin. 

4343.  Using  railroad  track  as  footpath  to  place  of  work. 

4344.  Going  too  close  to  track. 

4345.  Running  in  front  of  train  to  save  property. 

4346.  Care  required  of  one  riding  on  car  to  avoid  injury  from  car  on  an- 

other track. 

4347.  Care  required  from  intoxicated  person. 
•     4847(1).  Illinois. 

4347(2).  Missouri. 

4348.  Care  required  from  children. 

4348(1).  Maryland. 
4348(2).  Missouri. 
4348(3).  Montana. 
4348(4).  Virginia. 

4349.  Care  required  from  parent  to  prevent  child  from  going  on  track. 

4350.  E]ffect  of  contributory  negligence. 

4350(1).  IlUnois. 
4350(2).  Kentucky. 
4350(3).  Missouri. 

4351.  Leaving  horse  unfastened  as  proximate  cause  of  injury  to  driver. 

4352.  Doctrine  of  last  clear  chance. 

4352(1).  United  States. 

4352(2).  Alabama. 

4352(3).  Arkansas.  "    - 

4352(4).  Idaho. 

4352(5).  Kentucky. 

4352(6).  Minnesota. 

4352(7).  Missouri. 

4352(8).  Texas. 

4352(9).  Virginia. 

4353.  Comparative  negligence. 

S.  Evidenoe 

4354.  Presumptions  and  burden  of  proof. 

4354(1).  Alabama. 

4354(2).  Iowa. 

4354(3).  Michigan. 

4354(4).  Mississippi. 
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4354(5).  Missouri 
4354(6).  Virginia. 
§  4355.    Burden  of  proof  as  to  keeping  lookout. 

4356.  Burden  of  proof  with  respect  to  contributory  negllgenca 

4357.  Matters  considered  in  determining  issues. 

4358.  Sufficiency  of  evidence  that  engineer  saw  person  injured. 

F.    DuTT  WITH  Respect  to  Third  Peesons  Woeking,  oe  Having  Busi- 
ness, ON  OB  Abound  Cabs 

4359.  In  general. 

4359(1).  Illinois. 
4359(2).  Kentucky. 
4359(3).  Michigan. 

4360.  Injury  to  shipper  of  stock  while  loading  It. 

4361.  Duty  to  give  notice  of  movements  ol  cars. 

4361(1).  Oklahoma. 
4361(2).  Utah. 

4362.  Duty,  with  respect  to  employees  of  shippers,  as  to  equipment  of  cars. 

4363.  Duty  of  inspection. 

4364.  Care  required  of  persons  working  around  cars. 

4364(1).  United  States. 
4364(2).  Mississippi. 
4364(3).  North  Carolina. 

4365.  Effect  of  contributory  negligence. 

G.    Accidents  at  Ceossingb 
1.  lAaMlity  in  General 

4366.  Elements  of  cause  of  action  in  general. 

4366(1).  Indiana. 
4366(2).  Maryland. 
4366(3).  Nebraska. 
4366(4).  Texas. 

4367.  Duty  to  keep  crossing  in  good  condition. 

4367(1).  Arkansas. 
4367(2).  Michigan. 
4367(3).  North  Carolina. 
4367(4).  Oklahoma. 

4368.  Permitting  obstructions  shutting  off  view  of  track. 

4368(1).  Kansas. 
4368(2).  Texas. 

4369.  Duties  in  management  of  train,  locomotive,  or  cars  on  approaching 

crossing. 
4369(1).  Arkansas. 
4369(2).  Connecticut 
4369(3).  Kentucky. 
4369(4).  Maryland. 
4369(5).  Michigan. 
4369(6).  New  York. 
4369(7).  Virginia. 

4370.  Reciprocal  duties  of  railroad  company  and  traveler  on  approaching 

crossing. 

4371.  Right  of  way  as  between  automobile  and  interurban  car. 

4372.  Duty  of  railroad  company  to  keep  lookout. 

4372(1).  United  States. 
4372(2).  Florida. 
4372(3).  Georgia. 
4372(4).  Kentucky. 
4372(5).  Texas. 

4373.  Duty  of  railroad  company  to  give  warning  of  approach  to  crossing. 

4373(1).  Arkansas. 
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4373(2).  Connecticut. 
4373(3).  Illinois. 
4373(4).  Kentucky. 
4373(5).  Nebraska. 
4373(6).  Ohio. 
4373(7).  Oklahoma. 
4873(8).  Texas. 
4373(9).  Virginia. 
I  4374.    Same— Duty  to  signal  as  dependent  on  whether  crossing  Js  over  a 
public  highway. 
4375.    Same — Violation  of  statute  or  ordinance. 
i376.    Speed  as  evidence  of  negligence. 
4376(1).  Alabama. 
4376(2).  Connecticut 
4376(3).  Iowa. 
4376(4).  Michigan. 
,4376(5).  New  Tork. 

4377.  Same — Violation  of  ordinance. 

4377(1).  United  States. 
4377(2).  Illinois. 
4377(3).  Indiana. 
4377(4).  Texas. 

4378.  Duty  to  stop  car  or  engine. 

4378(1).  Kentucky. 
4378(2).  Michigan. 
4378(3).  Texas. 

4379.  Duty  to  have  watchman  or  flagman. 

4380.  Same — Ability  of  watchman. 

4381.  Duty  of  flagman  to  give  warning. 

4381(1).  Kentucky. 
4381(2).  New  York. 

4382.  Violation  of  ordinance  requiring  gates  at  crossing. 

4383.  Circumstances  increasing  diligence  required  to  prevent  accidents. 

4383(1).  Florida. 
4383(2).  Kentucky. 
4383(3).  South  Dakota. 

4384.  Same — Obstruction  of  view  or  sound  as  increasing  care  required. 

4384(1).  Arkansas. 
4384(2).  Delaware. 
4384(3).  Virginia. 

4385.  Same — Duty  to  give  signals  additional  to  the  statutory  ones. 

4385(1).  United  States. 
4385(2).  Iowa. 
4385(3).  Kentucky. 

4386.  Same — Care  required  as  dependent  on  whether  country  open  or  set- 

tled up. 
4386(1).  Michigan. 
4386(2).  Missouri. 

4387.  Same — Rate  of  speed  as  dependent  upon  whether  view  of  traveler 

obstructed. 

4388.  Blocking  street  as  negligence. 

4389.  Care  required  where  crossing  blockaded. 

4390.  Sudden  movement  of  freight  cars  by  pushing  other  cars  against  them. 

4391.  Right  to  assume  that  persons  near  track  will  keep  out  of  danger. 

4391(1).  California. 
4391(2).  Michigan. 
4391(3).  North  Carolina. 

4392.  Duty  as  to  persons  discovered  standing  on  track. 

4393.  Duty  to  avoid  frightening  persons. 

4394.  Care  required  as  to  runaway  team. 

4395.  Injury  to  child  by  sudden  movement  of  cars  at  crossing. 
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§  4396.    Acts  In  emergencies. 

4397.  Unavoidable  accidents. 

4397(1).  Texas. 
4397(2).  Virginia. 

4398.  Proximate  cause  as  essential  element  of  cause  of  action. 

4398(1).  Arkansas. 
4398(2).  Illinois. 
4398(3).  Kentucky. 
4398(4).  North  Carolina. 
4398(5).  Soutb  Carolina. 
4398(6).  Virginia. 

2.  Crossings  Other  than  Puhlic  Crossings 

4399.  Duty  to  discover  persons  at  customary  crossing. 

4399(1).  United  States. 
4399(2).  Arkansas. 
4399(3).  Kentucky. 
4399(4).  Texas. 
4399(5).  Virginia. 

4400.  Precautions  to  be  observed  on  approaching  private'  or  farm  crossing. 

4400(1).  United  States. 
4400(2).  Missouri. 

3.  Contributory  Negligence 

4401.  Duty,  in  general,  of  traveler  approaching  crossing. 

4401(1).  United  States. 
4401(2).  Alabama. 
4401(3).  Illinois. 
4401(4).  Kentucky. 
4401(5).  Missouri. 
4401(6).  New  York. 
4401(7).  Oklahoma. 
4401(8).  Texas. 
4401(9).  Virginia. 

4402.  Duty  to  stop,  look  and  listen. 

4402(1).  United  States. 
4402(2).  Arizona. 
4402(3).  California; 
4402(4).  Delaware. 
4402(5).  Illinois. 
4402(6).  Indiana. 
4402(7).  Iowa. 
4402(8).  Maryland. 
4402(9).  Michigan. 
4402(10).  Missouri. 
4402(11).  New  York. 
4402(12).  Pennsylvania. 
4402(13).  Tennessee. 
4402(14).  Texas. 
4402(15).  Utah. 
4402(16).  Virginia. 

4403.  Same — Place  of  looking  and  listening. 

4404.  Same — ^Duty  to  look  both  ways. 

44C©.    Same — Eight  to  give  greater  attention  in  one  direction  than  an- 
other. 

4406.  •  Same — Circumstances  excusing  failure  to  look  and  listen. 

4407.  Same— rRunning  away  of  team  as  excuse  for  failure  to  look  and  lis- 

ten. 

4408.  Failure  to  heed  customary  acts  of  flagman  indicating  that  train  was 

coming. 

4409.  Failure  to  heed  warning  of  flagman. 
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4410.  Duty  of  motorist  to  ascertain  location  of  crossing. 

4411.  Circumstances  increasing  care  required  from  traveler. 

4412.  Duty  to  stop,  look,  and  listen  as  affected  by  obstruction  of  view. 

4412(1).  Delaware. 
4412(2).  Kansas.  , 
4412(3).  Maryland. 
4412(4).  Michigan. 
4412(5).  Pennsylvania. 
4412(6).  Virginia. 

4413.  Conduct  of  defendant  as  affecting  care  required — Unusual  speed. 

4414.  Duty  to  look  and  listen  as  affected  by  failure  of  defendant  to  give 

warning. 
4414(1).  Delaware. 
4414(2).  Indiana. 
4414(3).  Texas. 

4415.  Eight  to  presume  that  warning  will  be  given  of  approach  of  train. 

4416.  Rigit  of  traveler  to  rely  on  signal  of  flagman. 

4417.  Eight  to  presume  that  requirements  of  ordinance  as  to  si)eed  and 

warnings  will  be  obeyed. 
4417(1).  Indiana. 
4417(2).  Mifesouri. 

4418.  Duty  to  heed  results  of  observation. 

4418(1).  Illinois. 
4418(2).  Iowa. 
4418(3)..  Kentucky. 
4418(4).  Virginia. ' 

4419.  Accident  due  to  error  of  judgment  of  traveler. 

4420.  Crossing  track  on  invitation  of  flagman. 

4421.  Attempting  to  cross   track  while   switch  engine  passing  back   and 

forth. 

4422.  Crossing  between  cars. 

4423.  Entering  upon    cars   obstructing  crossing  for   purpose   of  crossing 

track. 

4424.  Care  required  in  attempting  to  go  around  string  of  standing  cars 

blocking  crossing. 

4425.  Position  of  safety  gates  as  affecting  action  of  traveler. 

4425(1).  Illinois. 
4425(2).  Kentucky. 
4425(3).  New  York. 

4426.  Effect  of  knowledge  of  traveler  of  defects  in  crossing. 

4427.  Acts  in  sudden  emergencies. 

4427(1).  South  Carolina. 
4427(2).  Texas. 

4428.  Same — ^Emergency  created  by  fault  of  defendant. 

4429.  Duty  of  occupant  of  vehicle,  approaching  crossing,  to  warn  driver. 

4430.  Care  required  from  children, 

4430(1).  Illinois. 
4430(2).  Indiana. 
4430(3).  Missouri. 
4430(4).  Oklahoma. 
4430(5).  Texas. 

4431.  Care  required  from  deaf  person. 

4432.  Effect  of  intoxication  of  traveler. 

4433.  Imputing  negligence  of  driver  of  vehicle  to  guest. 

4433(1).  Alabama. 
4433(2).  Maryland. 
4433(3).  Missouri. 
4433(4).  Utah. 

4434.  Negligence  of  traveler  not  proximately  Contributing  to  accident. 

4435.  Effect  of  contributory  negligence. 

4435(1).  United  States. 
4435(2).  Arkansas. 
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4435(3).  Indiana. 
4435(4).  Kentucky. 
4435(5).  New  York. 
4435(6).  Oklahoma. 
4435(7)'.  Utah. 
4435(8).  Virginia. 
§  4436.    Effect  of  contributory  negligence  where  negligence  of  railroad  com- 
pany consists  in  violation  of  ordinance. 
t437.  Doctrine  of  last  clear  chance. 
4437(1).  Alabama. 
4437(2).  California. 
4437(3).  Florida. 
4437(4).  Kentucky. 
4437(5).  Maryland. 
4437(6).  Missouri. 
4437(7).  New  York. 
4437(8).  Oklahoma. 
4437(9).  Texas. 
4437(10).  Virginia. 
4437(11).  Washington. 

4438.  Inability  to  set  up  contributory  negligence  as  a  defease  to  liability 

for  reckless  and  wanton  conduct,  * 

4438(1).  Alabama. 
4438(2).  Kansas. 

4439.  Comparative  negligence. 

4.  Pleading  and  Evidence 

4440.  Duty  of  plaintiff  to  prove  case  as  alleged  in  declaration. 

4441.  Presumptions  and  burden  of  proof. 

4441(1).  Alabama. 
4441(2).  Arkansas. 
4441(3).  Delaware. 
4441(4).  Georgia. 
4441(5).  Illinois. 
4441(6).  Michigan. 
4441(7).  Oklahoma. 
4441(8).  Virginia. 

4442.  Burden  'of  proof  as  to  contributory  negligence. 

4442(1).  Indiana. 
4442(2).  Maryland. 
4442(3).  Virginia. 
4442(4).  Washington. 

4443.  Matters  considered  in  determining  Issues. 

4444.  Matters  considered  in  determining  question  of  contributory  negli- 

gence. 
4444(1).  Indiana. 
4444(2).  Tennessee. 

5.  Action  Against  Tico  Defendants 

4445.  Form  of  verdict. 

H.     INJUBIES  TO  Persons  Near  Track 

4446.  Duty  to  avoid  frightening  horses  being  driven  near  track  or  over- 

head. 
4446(1).  Indiana. 
4446(2),  Kentucky. 
4446(3).  North  Carolina. 
4446(4).  Texas. 
4446(5).  Virginia. 
4446(6).  Washington. 

4447.  Liability  for  placing  objects  near  highway  calculated  to  frighten 

horses — Hand  car. 
444S.    Liability  for  personal  injuries  from  falling  cinders. 
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§  4449.    Contributory   negligence — Duty  of  traveler   to   avoid  exposing  his 
horses  to  fright. 
4449(1).  Arkansas. 
4449(2).  Kansas. 
4449(3).  Texas. 

4450.  Contributory   negligence    as   precluding   recovery    for   intentionally 

frightening  Ijorse. 

4451.  Presumptions  and   burden  of  proof. 

I.    Injuries  to  Animals 

4452.  Liability  in  general. 

4452(1).  Alabama. 
4452(2).  Arkansas. 
4452(3).  Kentucky. 

4453.  Duty  to  use  ordinary  care  to  avoid  injury. 

4453(1).  Arkansas. 
4453(2).  North  Dakota. 

4454.  Duty  to  keep  lookout. 

4454(1).  Alabama. 
4454(2).  Arkansas. 

4455.  Duty  to  keep  lookout  as  affected  by  discharge  of  duty  to  fence. 

4456.  Sufficiency  of  headlight. 

4457.  Duty  to  whistle  or  ring  bell. 

4457(1).  Georgia. 

4457(2).  Iowa. 

4457(3).  South  Carolina. 

4458.  Sijeed  as  negligence. 

4459.  Same — Violation  of  ordinance. 

4460.  Duty  to  slow  down  or  stop  locomotive  or  train. 

4460(1).  Illinois. 
4460(2).  West  Virginia. 

4461.  Duty  in  backing  engine. 

4462.  Duty  to  anticipate  that  cattle  will  come  on  track. 

4463.  Bight  of  engineer  to  presume  that  animals  will  leave  track  or  will 

not  suddenly  rush  upon  track. 

4464.  Duty  of  railroad  company  to  fence  track  or  maintain  cattle  guard. 

4464(1).  Illinois. 
4464(2).  Iowa. 
4464(3).  Michigan. 
4464(4).  Missouri. 
4464(5).  Texas. 

4465.  Same — Duty  to  repair  breaches  in  fence. 

4465(1).  Illinois. 
4465(2).  Indiana. 

4466.  Same — Duty  as  to  gates. 

4467.  Same — Waiver  of  rights  by  adjoining  owner. 

4468.  Liability  for  injuries  to  cattle  lawfully  permitted  to  run  at  large. 

4469.  Duty  towards  cattle  unlawfully  running  at  large  upon  the  highway. 

4469(1).  Oklahoma. 
4469(2).  South  Carolina. 

4470.  Unavoidable  accident. 

4471.  Proximate  cause  of  injuries — Failure  to  fence  track. 

4471(1).  Kansas. 
4471(2).  Michigan. 

4472.  Same — Defective  cattle  guard  as  cause  of  accident! 

4473.  Contributory  negligence. 

4473(1).  Missouri. 
4473(2).  Pennsylvania. 

4474.  Same— Duty  of  owner  of  stock  with  respect  to  preventing  it  from 

running  at  large. 

4475.  Gate  in  private  crossing— Duty  of  plaintift  to  keep  closed. 
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§  4476.    Doctrine  of  last  clear  chance. 

4477.  Presumptions  and  burden  of  proof, 

4477(1).  Alabama. 
4477(2).  Arkansas. 
4477(3).  Georgia. 
4477(4).  Illinois. 
4477(5).  Iowa. 
4477(6).  South  Carolina. 

4478.  Sufficiency  of  evidence  as  to  cause  of  injury. 

4479.  Damages. 

4479(1).  Arkansas. 
4479(2).  Iowa. 
4479(3).  South  Carolina. 
4479(4).  West  Virginia. 

J.    Liability  fob  Damages  feou  Fiees 

4480.  Liability  in  general. 

4480(1).  Alabama. 
4480(2).  Florida. 
4480(3).  Illinois. 
4480(4).  Kentucky. 
4480(5).  Maryland. 
4480(6).  Missouri. 
4480(7).  North  Carolina. 
4480(8).  Texas. 
4480(9).  Virginia. 

4481.  Duty  to  exercise  ordinary  care  to  avoid  fires. 

4481(1).  Minnesota. 
4481(2).  Texas. 

4482.  Duty  with  respect  to  construction  and  condition  of  engines. 

4482(1).  Alabama. 
4482(2).  Maryland. 

4483.  Duty  to  have  spark  arresters. 

4483(1).  United  States. 
4483(2).  Alabama. 
4483(3).  Kentucky. 
,4483(4).  Oregon. 

4484.  Care  required  with  respect  to  management  or  operation  of  engines. 

4484(1).  Alabama. 
4484(2).  Kentucky. 
4484(3).  Oregon. 

4485.  Same — Speed  as  negligence. 

4485(1).  Alabama. 
4485(2).  Michigan. 

4486.  Duty  to  keep  right  of  way  free  from  combustible  material. 

4486(1).  Mai-yland. 
4486(2).  Nebraska. 
4486(3).  Texas. 
4486(4).  Virginia. 
4486(5).  Washington. 

4487.  Duty  to  keep  adjacent  lands  free  from  combustible  material. 

4488.  Assumption  of  risks  by  adjacent  property  owners. 

4488(1).  Florida. 
4488(2).  Georgia. 
4488(3).  Illinois. 

4489.  Proximate  cause  as  essential  element  of  cause  of  action. 

4489(1).  Idaho. 
4489(2).  Maryland. 
4489(3).  North  Carolina. 

4490.  Same — Liability  for  personal  Injuries. 

4491.  For  whose  acts  defendant  liable. 
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§  4492.     Liability  for  fire  set  by  railroad  contractor. 

4493.  Contributory  neglieence  of  owner  of  property  injured. 

4493(1).  Alabama. 
4498(2).  Arkansas. 
4498(3).  Florida. 
4493(4).  lUinois. 
4498(5).  Kansas. 
4493(6).  Missouri. 
4493(7).  Texas. 

4494.  Application  of  doctrine  of  discovered  periL 

4495.  Presumptions  and  burden  of  proof. 

4495(1).  United  States. 
4495(2).  Alabama. 
4495(3).  Illinois. 
4495(4).  Maryland. 
4495(5).  North  Carolina. 
4495(6).  Oregon. 
4495(7).  Texas. 
4495(8).  Virginia. 

4496.  Matters  considered  in  determining  question  of  negligence. 

4497.  Evidence  that  engine,  setting  fire  alleged,  caused  other  fires. 

4498.  Sufficiency  of  evidence  as  to  cause  of  fire. 

4498(1).  Alabama. 
4498(2).  Arkansas. 
4498(3).  Idaho. 
4498(4).  Michigan. 
4498(5).  Missouri. 
4498(6).  North  Carolina. 
4498(7).  Pennsylvania. 
4498(8).  Virginia. 

4499.  Rebuttal  of  presumption  raised  by  proof  that  fire  caused  by  sparks 

from  defendant's  engine. 
4499(1).  Alabama. 
4499(2).  North  Carolina. 
4499(3).  Oregon. 
4499(4).  Texas. 

4500.  Damages. 

4500(1).  Alabama. 
4500(2).  Illinois. 
4500(3).  Indiana. 
4500(4).  Maryland. 
4500(5).  Michigan. 
4500(6).  North  Carolina. 
4500(7).  Texas. 

4501.  Same — Damages  to  personal  property. 

4502.  Same — Deduction  of  insurance. 

4502(1).  Illinois. 
4502(2).  Missouri. 

See,  also,  Eminent  Domain. 

A.    Location  op  Tracks,  Buildings,  etc. 
§  4288.     Contract  with  city  as  to  location 

You  are  instructed  that,  if  you  believe  from  a  preponderance  of 

the  evidence  in  this  case  that  the  defendant  the  Railway 

Company,  either  under  that  name  or  under  the  name  of  the 

Railway   Company,  made  and  entered   into  a  contract,   either   in 
writing  or  verbal,  express  or  implied,  with  the  city  of for 


4551  RAILROADS  §   4290 

a  valuable  consideration  received  by  said  railway  company,  and 
that,  based  upon  said 'consideration  so  received  by  said  defendant, 
if  any,  the  said  defendant  agreed  to  locate  or  keep  and  maintain 
their  general  offices,  machine  shops,  and  roundhouse  or  their  gen-. 

eral  offices  or  machine  shops  or  roundhouse,  at  said  city  of , 

you  will  find  in  the  second  paragraph  of  your  verdict  that  the 
defendant,  for  a  valuable  consideration  received  by  it,  contracted 

with  the  city  of to  locate  or  keep  and  maintain  its  general- 

offices,  Or  its  roundhouse,  or  its  machine  shops,  or  all  or  any  part 
of  them  that  you  may  so  find  from  a  preponderance  of  the  evi- 
dence that  it  did  contract  to  locate  or  keep  and  maintain  there,  if 
any.^ 

B.    Construction  and  Maintenance 

§  4289.     Injuries  to  adjacent  owner  arising  in  course  of  construc- 
tion 

Duty  of  railroad  company  in  constructing  bridge  or  embankment  across  water 

course,  see  post,  §  5190. 
Duty  in   constructing  railroad  to  avoid   interference  with  natural   flow   of 

surface  water,  see  post,  §  5211. 
Liability  for  injuries  to  adjacent  property  as  constituting  appropriation  to 

public  use,  see  ante,  §§  2263,  2264. 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence in  the  cause  that  the  defendant  company,  in  the  construc- 
tion of  its  road  through  plaintiff's  land,  deposited  earth,  rock,  and 
other  matter  upon  the  plaintiff's  land,  it  then  became  the  duty  of 
the  defendant  company  to  remove  such  earth,  rock,  and  matter  in 
a  reasonable  time,  and  if  they  believe  from  the  evidence  that~  the 
company  failed  to  do  so  in  a  reasonable  time,  then  they  shall  find 
for  the  plaiptiff  whatever  damage  he  has  sustained  thereby.* 

§  4290.  Liability  for  injuries  resulting  from  defective  fence — 
Proximate  cause 
The  court  instructs  the  jury  that,  if  you  find  that  prior  to  the 
accident  the  panel  of  fence  which  caused  the  injury  had  blown 
down,  and  was  lying  upon  the  ground,  and  that  plaintiff,  with  the 
assistance  of  a  brother,  had  raised  it  up  and  placed  it  against  the 
remainder  of  the  fence,  and  that  thereafter  the  accident  occurred 
by  such  panel  being  blown  down,  or  from  some  cause  falling  down 
and  striking  plaintiff,  causing  the  injuries  of  which  he  complains, 
then  the  verdict  should  be  in  favor  of  defendant.^ 

I'Kansas  City,  M.  &  O.  Ry.  Co.  of  fore  was  not  witliin  the  statute  of 

Texas  v.  City  of  Sweetwater,  131  S.  frauds. 

W.  251,  62  Tex.   Civ.  App.  242.     In  =  Norfolk  &  W.  R.  Co.  v.  Carter,  91 

this  ease  the  contract  was  capable  of  Va.  587,  22  S.  E.  517. 

being  executed  within  one  year,  and  '  Fishburn  v.  Burlington  &  N.  W. 

actually  was  so  executed,  and  there-  Ry.  Co.  (Iowa)  98  N.  W.  380. 
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§  4291.  Highway  crossings — Duty  to  restore  highway  to  original 
condition  of  safety 
You  are  instructed  that,  whenever  a  railroad  in  this  state  is  con" 
structed  across  a  highway,  it  is  the  duty  of  the  railroad  company 
to  restore  the  highway  thus  intersected  to  its  former  state  or  con- 
dition, or  to  such  a  state  and  condition  as  to  not  necessarily  im- 
pair its  usefulness  as  a  public  highway.  In  other  words,  it  was 
the  duty  of  the  defendant  company  in  this  case,  after  having 
crossed  the  highway  in  question,  to  restore  said  highway,  as  near 
as  it  was  possible  to  do  so,  to  its  original  condition,  and  this  with 
special  reference  to  its  use  as  a  public  highway,  now  burdened 
with  the  additional  dangers  of  being  crossed  by  said  railroad  com- 
pany. Therefore  I  instruct  you  that  if  you  find  from  the  preponder- 
ance of  the  evidence  that  the  defendant  railroad  company  failed  and 
neglected  to  restore  the  highway  in  question  to  its  original  con- 
dition of  safety,  so  as  not  to  substantially  impair  or  endanger  its 
usefulness  as  a  highway,  and  that  said  crossing  was  left  by  said  de- 
fendant company  in  such  a  condition  as  to  impair  its  usefulness  as 
a  public  highway,  and  permitted  by  said  defendant  to  remain  in 
a  dangerous  condition,  then  the  defendant  company  was  guilty 
of  negligence.* 

§  4292.     Duty    to    maintain    private    crossing — Injuries   to    stock 
from  defects 

You  are  instructed  that  if  you  should  find  from  the  evidence  that 
the  defendant,  through  its  authorized  agents  or  representatives, 
agreed  to  put  in  a  crossing  under  this  bridge  for  the  use  of  the 
plaintiff's  father,  and  that,  in  building  the  road  and  fencing  the 
same,  the  said  defendant  in  any  manner  attempted  to  comply  with 
this  agreement,  then  and  in  that  event  it  was  the  duty  of  the  de- 
fendant company  to  keep  such  crossing  in  reasonable  condition 
for  the  passage  of  stock,  and  if  it  allowed  the  same  to  become 
dangerous,  and  plaintiff's  horse  was  injured  or  damaged  by  rea- 
son thereof,  the  defendant  would  be  liable,  and  you  should  so  find ; 
but,  if  you  do  not  so  find,  you  will  find  for  the  defendant.® 

§  4293.     Same — Contributory  negligence 

You  are  further  instructed  that,  before  plaintiff  can  recover  in 
this  action,  he  must  show  you,  by  a  preponderance  of  the  evidence, 
that  the  damage  to  the  horse,  if  any,  was  not  due  to  any  fault  or 
neglect  on  his  part.  In  other  words,  that  he  was  not  guilty  of 
contributory  negligence.     By  contributory  negligence,  as  used 'in 

4  Atchison,  T.  &   S.  F.  Ky.   Co.   v.  5  Hemphill  v.  Cedar  Rapids  &  I.  C. 

Townsend,  81  P.  205,  71  Kan.  524,  6      Ky.  &  Light  Co.,  151  N.  W.  449    169 
Ann.  Gas.  191.  Iowa,  498.  ' 
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this  instruction,  is  meant  the  doing  of  something  or  the  failure  to 
do  something  that  a  reasonably  careful  and  prudent  person  would 
do  or  would  not  do  under  like  circumstances.* 

§  4294.     Steps  over  right  of  way  fence — Duty  to  keep  in  repair 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  built  a  fence  along  its  track  and  across  a  road  not 
a  highway,  that  defendant  erected,  or  caused  steps  to  be  erected  at 
the  crossing  of  the  fence  and  road,  and  by  its  continued  course  of 
conduct  invited  the  public  to  cross  its  steps,  then  you  are  instruct- 
ed that  it  was  the  duty  of  the  defendant  to  erect  and  maintain  the 
steps  in  a  passable  condition,  and  if  it  failed  to  do  this,  and  plain- 
tiff was  injured  by  reason  of  such,  failure,  and  while  she  was  in  the 
exercise  of  due  caution  on  her  part,  then  you  will  find  in  her 
favor.' 

The  jtiry  are  instructed,  as  a  matter  of  law,  that  if  a  railroad  com- 
pany builds  and  undertakes  to  keep  in  repair,  for  the  accommoda- 
tion of  the  public,  an  approach  to  a  private  crossing,  it  is  liable  for 
an  injury  resulting  from  a  defect  negligently  permitted  to  exist  in 
said  approach,  though  the  crossing  is  not  one  that  they  were  bound 
by  statute  to  keep  in  condition;  and  although  they  may  find  that 
the  defendant  was  under  no  obligation  to  build  and  maintain  the 
steps  in  question,  still'  if  you  find  that  they  voluntarily  undertook 
to  do  so,  knowing  that  it  was  a  crossing  in  common  use  by  the  pub- 
lic, it,  in  effect,  invited  the  use  of  said  steps  by  the  public,  and 
is  responsible  to  persons  so  using  the  same  for  any  injuries  received 
by  them,  which  results  from  a  negligent  construction  and  failure  to 
keep  in  repair.* 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  defendant  bujlt  a  fence  along  the  side  of  its  tracks,  and  that 
where  said  fence  crossed  a  road  not  a  highway  the  defendant  built 
and  maintained  steps  over  said  fence,  and  permitted  the  public  to 
use  the  same  in  crossing  said  fence,  then  you  are  instructed  that 
the  building  of  said  steps  was  an  implied  invitation  to  the  public 
to  use  the  same  as  a  highway,  and  in  that  event  it  became  the  duty 
of  the  defendant  to  use  reasonable  skill  and  diligence  in  building 
and  maintaining  the  same,  and  if  you  further  find  that  the  defend- 
ant failed  to  use  such  skill  and  diligence  in  the  building  and  main- 
taining, and  that  by  reason  of  such  failure,  and  without  fault  on 
her  part,  plaintiff  was,  while  passing  over  the  said  steps  thrown 
down  and  injured,  you  will  find  in  her  favor." 

8  Hemphill  v.  Cedar  Rapids  •&  I.  C.  s  St.  Louis,  I.  M.  &  S.  Ry.  Co    v 

Ry.  &  Light  Co.,  151  N.  W.  449,  169  Dooley,  92  S.  W.  789,  77  Ark.  561. 

Iowa,  498.  9  St.  Louis,  I.  M.  «Sc  S.  Ry.  Co.  v. 

7  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Dooley,  92  S.  W.  789,  77  Ark.  561. 
Dooley,   92   S.   W.   789,  77   Ark.   561. 
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^  4295.     Liability  to  penalty  for  violation  of  federal  Safety  Ap- 
pliance Act 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  engine  No. had  originally  been  equipped  with  auto- 
matic couplers  at  both  the  A  end  aiid  the  B  end,  but  that  at  the 
time  alleged  in  the  first  count  of  the  plaintiff's  declaration,  the 
lock  chain  had  been  disconnected,  and  the  knuckle  removed  from 
the  coupler  at  the  B  end  and  that  thereby  the  said  coupler  at  the 
B  end  of  said  engine  was  placed  in  such  a  condition  that  no  other 
car  could  be  coupled  to  the  engine  at  such  B  end  or  uncoupled 
therefroni  either  by  going  between  the  cars  or  not,  and  that  the 
coupler  at  the  A  end  of  such  engine  was  in  good  condition  and  that 
the  said  coupler  at  the  A  end  of  said  engine  was  the  only  one  used, 
by  defendant  at  the  time  in  question  in  moving  interstate  traffic, 
then  the  defendant  is  not  liable  for  the  condition  of  the  said  coupler 
at  the  B  end  of  said  engine  and  you  should  find  the  defendant  not 
guilty  as  to  the  first  count  of  plaintiff's  declaration." 

§  4296.     Duty  with  respect  to  extermination  of  Canada  thistles  or 
other  noxious  weeds — Criminal  liability 

The  jury  is  instructed,  as  a  matter  of  law,  that  the  fact  that  a 
stray  Canada  thistle,  growing  here  and  there  on  the  right  of  way 
or  other,  lands  of  a  railway  company,  owning,  controlling,  or  oper- 
ating a  railroad  in  the  state  of ,  has  been  overlooked  and  per- 
mitted to  mature  its  seed,  is  not  of  itself  a  violation  of  the  pro- 
vision of  the  statute  of  the  state  of  ,  which  reads,  "if  any 

company,  association  or  person,  owning,  controlling  or  operating  a 
railroad,  shall  refuse  or  neglect  to  dig  up  and  destroy,  or  take 
other  certain  means  of  exterminating  Canada  thistles  and  other 
noxious  weeds  that  may  at  any  time  be  growing  upon  the  right  of 
way  or  other  lands  of  such  roads,  or  appertaining  thereto,  they 

shall  be  fined  for  each  offense  not  less  than nor  more  than 

dollars,  the  fine  to  be  paid  as  in  the  preceding  section,"' when 

the  said  railroad  company  has  done  all  that  cpuld  be  reasonably  ex- 
pected of  it  for  the  destruction  of  the  thistles.  And  if  you  believe 
from  the  evidence  in  this  case  that  the  defendant  has  in  good 
faith  made  a  bona  fide  attempt  to  comply  with  said  law,  and  has 
in  good  faith  done  all  that  could  reasonably  be  expected  of  it  for 
the  destruction  of  said  Canada  thistles,  even  though  you  may  be- 
lieve that  a  few  stray  thistles  were  found  growing  on  the  right 
of  way  of  the  defendantcompany  or  other  lands  belonging  to  the 
defendant,  still,  in  that  case,  your  verdict  should  be  for  the  de- 
fendant.^^ 

10  Wabash  B.  Co.  v.  United  States  n  Chicago,  M.   &   St.  P    R    Co    v 

(0.  C.  A.,  111.)  172  F.  SGi,  97  C.  C.  A.      People,  132  111.  App.  531  ■        •     ■ 

284. 
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C.    Liability,  in  GbnBral,  for  Injuries  Arising  in  Course  of 
Operation  and  Management 

§  4297.     Recovery  for  injuries  to  adjacent  property  by  negligent 

operation — Smoke,  noise,  etc. 
§  4297(1).    Kentucky 

The  jury  are  instructed  that  the  defendant  railroad  company  had 
the  right  to  construct  its  switch  track  upon  its  right  of  way  adjoin- 
ing the  property  of  the  plaintiff,  and  had  the  right  to  operate  its 
cars  and  engines  over  and  upon  said  switch  track  in  a  skillful  and- 
prudent  manner,  and  that  plaintiff  is  not  entitled  to  recover  any 
damages  which  may  have  been  caused  to  her  property,  or  the  use  or 
enjoyment  thereof,  by  reason  of  any  cinders,  smoke,  soot,  or  noise 
caused  by  such  skillful  and  prudent  operation  of  the  defendant's 
cars  and  engines  on  said  track;  but  if  the  jury  belieye  from  the 
evidence  that  the  defendant  operated  its  cars  and  engines  over  said 
switch  track  in  an  unskillful  or  negligent  manner,  and,  that  by  rea- 
son of  such  unskillful  or  negligent  operation  of  its  engines  and  cars, 
if  there  was  any  such  operation,  an  unusual,  excessive,  or  unneces- 
sary amount  of  cinders  or  smoke  or  soot  was  thrown  over  and 
upon  the  plaintiff's  lot  and  houses,  and  that  an  unusual  and  ex- 
cessive and  unnecessary  amount  of  noise  was  created  by  such  op- 
eration, and  that  the  use  and  enjoyment  of  plaintiff's  property  was 
injured  by  reason  of  such  cinders,  soot,  and  smoke,  and  by  such 
unusual,  excessive,  and  unnecessary  noise,  then  the  jury  should 
find  for  the  plaintiff.^* 

§  4297(2).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  said 
road  running  along  the  north  of  plaintiff's  lot  was  a  public  highway, 
as  above  explained ;  and  if  you  believe  that  plaintiff  owned  the 
land  described  in  his  petition,  and  that  about  one  year  prior  to  the, 
institution  of  this  suit  the  defendant  began  the  building  and  con- 
struction of  its  yards  at  and  near  plaintiff's  land;  and  if  you  be- 
lieve that,  in  the  work  of  building  said  yards,  the  defendant  made 
excavations,  laid  additional  tracks,  and  obstructed  and  rendered 
unfit  for  use  said  road  running  along  on  the  north  side  of  plaintiff's 
lot ;  and  if  you  believe  that  the  use  by  the  defendant  of  its  yards  re- 
sults in  the  operation  of  cars  and  locomotives  on  said  tracks  for 
switching  purposes,  from  which  noise,  smoke,  cinders,  and  gas 
escape,  and  you  believe  the  same  reach  and  affect  the  plaintiff's 
premises,  and  you  believe  the  establishment  and  use  of  said  yards 
was  without  the  plaintiff's  consent,  and  you  believe  the  same  has  ■ 

12  Cincinnati,  N.  O.  &  T.  P.  By.  Co.  v.  McQuaid,  189  S.  W.  423,  172  Ky.  495. 
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damaged  the  plaintiff's  said  land — then,  in  that  event,  you  will  find 
for  the  plaintiff,  on  this  issue,  the  difference  between  the  fair  market 
value  of  his  land  immediately  before  and  immediately  after  the 
construction  of  said  yards ;  and,  in  estimating  such  damages,  if  any, 
you  will  only  consider  such  injuries,  if  any,  that  are  peculiar  to 
plaintiff's  property,  and  you  will  not  consider  any  injuries  sus- 
tained by  him  in  common  with  the  general  community.^* 

§  4298.     Liability  for  use  of  excessive  force  in  arrest  of  trespasser 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 
that  the  plaintiff  was  walking  on  the  tracks  of  the  defendant,  a 
body  corporate,  on  or  about ,  as  testified  to,  and  if  they  fur- 
ther find  that was  in  the  employ  of  the  said  defendant  as 

detective  or  special  officer,  that  while  the  said  was  acting 

within  the  scope  of  his  authority  he  arrested  plaintiff,  and  in  doing 
so,  while  plaintiff  was  under  arrest,  used  an  excessive  and  unnec- 
essary amount  of  force  and  inflicted  unnecessary  indignities  upon 
plaintiff,  then  the  verdict  of  the  jury  must  be  for  the  plaintiff, 
even  though  the  defendant's  agent  was  justified  in  arresting  plain- 
tiff." 

§  4299.     Accidents  to  trains 

The  jury  are  instructed  that,  in  determining  the  questions  of  neg- 
ligence in  this  case,  they  should  take  into  consideration  the  con- 
duct of  both,  parties  at  the  time  of  the  alleged  injury,  as  disclosed 
by  the  evidence;  and  if  the  jury  bdieve  from  the  evidence  that  the 
injury  complained  of  was  caused  by  the  negligence  of  defendant's 
servants,  as  described  in  the  declaration,  and  if  the  jury  further  be- 
lieve from  the  evidence  in  this  case  that  the  plaintiff  was  without 
fault,  and  was  exercising  ordinary  care  and  prudence  in  the  dis- 
charge of  his  duties  as  of  the train,  then  the  plain- 
tiff is  entitled  to  recover  in  this  case  such  damages  as  the  jury  may 
believe,  from  all  the  evidence,  he  is  entitled  to  receive  as  a  com- 
pensation for  all  the  damages  received  and  suffered  by  said  plaintiff 
in  the  premises,  provided  the  jury  find  from  the  evidence  that  the 
plaintiff  was  injured  as  described  in  the  declaration.^^ 

§  4300.     Same— Negligence  of  conductor  in  mistaking  time  of  day 

I  charge  you  that  if was  the  conductor  of  a  special  train 

pulled  by  engine  No.  ,  it  was  the  duty  of  said  as 

such  conductor  to  operate  said  train  according  to  proper  orders  and 
instructions  given  him  by  the  authority  in  charge  of  the  move- 
is  Missouri,  K.  &  T.  Ry.  Co.  of  Tex-  i5  C?hicago  &  E.  E    Co   v   Holland 
as  V.  Calkins  (Civ.  App.)  79  S.  W.  852.      13  N.  E.  145,  122  lU  461 ' 

1*  Baltimore  &  O.  R.  Co.  v.  Strube, 
73  A.  697,  111  Md.  119. 
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ments  of  that  train,  and  if  said as  such  conductor  read  his 

watch  wrong,  and  in  reliance  on  such  reading  ran  the  train  in  vio- 
lation of  such  orders  so  given  him,  this  was  at  least  negligence,  and 
defendant  is  responsible  for  its  proximate  consequences  if  the  death 
of  plaintiff's  intestate  was  one  of  such  consequences.^® 

§  4301.     Same — Duty  to  keep  lockout 

You  are  instructed  that,  if  you  find  from  a  preponderance  of  the 
evidence  that  plaintiff's  intestate  was  upon  a  train  which  was  be- 
ing operated  upon  the  railway,  and  that  the  agents  and  servants  of 
defendant  company  in  charge  of  its  train,  whose  duty  it  was  to 
keep  a  constant  lookout  for  persons  and  property  upon  the  track, 
saw  the  train  upon  which  plaintiff's  intestate  then  was,  and  the 
perilous  position  thereof,  in  time  to  have  avoided  colliding  there- 
with by  the  exercise  of  ordinary  care,  or  that  said  agents  and  serv- 
ants of  defendant,  by  keeping  a  constant  lookout,  could  have  seen 
the  train  upon  which  the  plaintiff  was,  and  discovered  the  perilous 
position  thereof,  in  time  to  have  avoided  colliding  therewith  by  the 
exercise  of  ordinary  care,  and  failed  to  exercise  such  ordinary  care 
to  protect  plaintiff's  intestate  from  danger  and  injury,  then  you 
will  find  for  plaintiff.^' 

§  4302.     Same — Duty  to  stop  on  approaching  crossing  of  another 

railroad 
§  4302(1).    Alabama 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 

in  this  case  that  the  way  was  clear  for  the Railway  engine 

when  the  same  was  proceeding  toward  the  crossing  where  the 
collision  occurred  and  immediately  before  it  reached  the  said  cross- 
ing, then  the  engineer  in  charge  of  said  enging,  if  he  was  other- 
wise free  from  negligence,  had  the  right  to  reasonably  indulge  the 
presumption  that  no  other  train  would  approach  said  crossing  with- 
out stopping.^* 
§  4302(2).    Texas        ^^ 

You  are  instruct^  that,  if  you  believe  from  the  evidence  that 
the  engineer  operating  the  engine  of  the  F.  Railway  Company,  men- 
tioned by  the  witnesses,  failed,  on  approaching  the  crossing  of  the 
G.  Railway  Company,  to  bring  his  engine  to  a  full  stop  before  reach- 
ing the  crossing,  at  such  distance  therefrom  as,  under  the  circum- 
stances, common  prudence  would  dictate  as  necessary  to  avoid  col- 
liding with  the  train  on  the  track  of  the  G.  Railway  Company,  and 
that  by  reason  of  such  failure  to  stop  within  such  distance  the  col- 

18  Southern  Ry.  Co.  v.  Harrison,  67  is  Vessel  v.  Seaboard  Air  Line  Ry. 
So.  597,  191  Ala.  436.  Co.,  62  So.  180,  182  Ala.  589. 

17  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Scott,  184  S.  W.  65,  123  Ark.  94. 
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lision  occurred,  the  defendant  would  be  negligent,  and  liable  to  the 
plaintiff  for  any  injury  that  he  may  have  sustained  on  account  of  the 
negligence.-'^ 

§  4303.     Liability  for  injurites  by  train  operated  by  another  com- 
pany 

The  jury  are  instructed  that,  although  you  may  believe  from  the 
evidence  that  the  injury  to  and  killing  of  plaintiff's  said  animals 
was  directly  caused  by  an  engine  and  train  operated  on  defendant's 

road  by  the Railroad  Company  and  its  servants  by  consent 

or  permission  of  defendant,  and  that  such  injury  was  not  caused  by 
the  willful  acts  of  the  servants  of  the  said  Railroad  Com- 
pany, still  the  defendant  is  liable  for  the  injury;  and  in  law,  so 
far  as  the  rights  of  plaintiff  are  concerned,  the  train  and  servants 

of  the  said  Railroad  Company,  so  run  and  operating  on 

defendant's  road,  were  the  train  and  servants  of  defendant.*' 

D.    Duty  as  to  Third  Persons,  Not  Passengers,  Riding  on 

Train 

§  4304.     Duty  as  to  persons  not  trespassers 

The  court  instructs  the  jury  that  although  they  may  find  and 
believe  from  the  evidence  that  the  train  upon  which  plaintiff  was 
riding  wa's  not,  under  the  rules  of  the  railroad  company,  allowed  to 
carry  passengers,  yet  if  you  further  find  and  believe  that  plaintiff 

without  any  knowledge  of  said  rules  got  on  said  train  at ^, 

with  the  consent  of  the  conductor  of  the  defendant  who  was  in 
charge  of  said  train,  then  and  in  that  case  plaintiff  was  not  a  tres- 
passer against  said  defendant;  and  if  you  further  find  and  believe 
from  the  evidence  that  the  agents  and  employes  of  said  railroad 
company  in  charge  of  and  controlling  said  train,  or  any  of  them, 
ejected  plaintiff  from  said  train,  or  caused  plaintiff  to  leave  the 
same,  and  in  doing  so,  and  at  the  time  thereof,  and  immediately 
thereafter  wrongfully,  willfully,  maliciously  and  unlawfully  assault- 
ed plaintiff  by  beating  him,  and  by  shooting  ^intiff  with  deadly 
and  dangerous  weapons,  and  plaintiff  was  injured  thereby,  then  the 
defendant  is  liable,  and  your  verdict  must  be  for  the  plaintiff.*^ 

§  4305.     Duty  to  prevent  trespassers  from  boarding  train 

The  court  instructs  the  jury  that  the  defendant  was  under  no 
duty  to  station  men  along  the  track  to  prevent  the  plaintiff  and  his 
companions  from  boarding  the  train,  and  I  instruct  you  that  you 

10  Ft.   Worth   &  D.    C.   Ry.   Co.   v.  2 « Toledo,  P.  &  W.  K.  Co   v    Eum- 

Mackney,  18  S.  W.  949,  83  Tex.  410.  bold,  40  111.  143. 

The  statute  required  a  full  stop  under  21  McDonald  v.  St.  Louis  &  S   F  R 

the  circumstances  set  out  in  the  in-  Co.,  146  S.  W.  83,  165  Mo    Add  '75* 

stmction.  '      ^^' 
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cannot  fender  a  verdict  against  the  defendant  because  defendant 
failed  to  have  guards  at  the  train  to  prevent  the  plaintiff  and  other 
persons  from  attempting  to  go  beneath  the  cars.** 

§  4306.     Duty  to  discover  presence  of  trespassers  on  train 

The  court  instructs  the  jury  that  all  persons  who  board  the  rail- 
road company's  trains  without  authority  are  merely  trespassers, 
to  whom  the  company  owes  no  duty  until  their  presence  is  actually 
discovered,  and  then  only  to  abstain  from  willfully  or  wantonly  in- 
flicting irijuries  on  them,  or  to  use  ordinary  care  tp  avoid  injuring 
them  if  it  actually  discovers  them  in  a  position  of  peril.  A  rail- 
road company  is  not  under  any  duty  to  discover  the  presence  of 
such  persons  on  its  trains.  No  bbligation  exists  on  the  part  of  the 
members  of  the  train  crew  to  be  on  a  lookout  for  such  trespassers. 
When  the  trainmen  actually  acquire  knowledge  of  the  presence  of 
such  trespassers  on  the  trains  their  only  duty  is  to  abstain  from 
wantonly  and  willfully  inflicting  injuries  on  them,  or,  if  they 
actually  see  them  in  a  position  of  peril,  to  use  ordinary  care  to 
avoid  injuring  them,** 

§  4307.     Duty  to  trespassers  after  presence  is  known 

The  court  instructs  the  jury  that  the  defendant  is  not  charged 
with  omitting  to  do  anything  to  avoid  harm  to  the  plaintiff,  but 
with  doing  things  which  defendant -ought  not  to  have  done,  viz.  by 
threats  and  intimidations  forcing  him  to  leave  the  train  while  go- 
ing at  a  dangerous  rate  of  speed  and  firing  a  pistol  shot;  and  in 
this  connection  I  instruct  you  that,  if  you  find  that  the  defendant  is 
not  guilty  of  the  things  charged,  you  have  no  right  to  return  a  ver- 
dict against  it  on  the  theory  that  it  was  at  fault  in  not  stopping  the 
train  the  moment  some  employe  standing  beside  the  train  saw  the 
plaintiff  start  to  go  under  it.^* 

The  court  instructs  the  jury  that  the  fact  that  the  train  was  not 
equipped  in  such  a  manner  that  the  rear  engine  had  no  control  oyer 
the  train's  automatic  air  brakes  afford  no  ground  for  complaint 
on  the  part  of  the  plaintiff.  Nor  does  the  fact  that  the  air  whistle 
throughout- the  train  was  con;iected  with  the  rear  engine,  and  not 
with  the  lead  engine,  and  that  stop  signals  given  by  the  train 
air  whistle  had  to  be  transmitted  by  the  rear  engine  to  the  front 
engine  by  whistle,  afford  any  ground  for  complaint  on  the  part  of 
the  plaintiff.  The  defendant  owed  the  plaintiff  no  duty  to  equip 
its  train  in  such  a  way  that  the  rear  engine  would  have  control  over 
the  automatic  air  brakes  in  the  train,  nor  did  the  defendant  owe 

22  Bergman  v.  Denver  &  E.  G.  R.  24  Bergman  v.  Denver  &  R.  G.  R 

Co.,  178  P.  68,  53  Utah,  21.3.  Co.,  178  P.  68,  53  Utah,  213. 

2  8  Bergman  v.  Denver,  &  R.  G.  R. 
Co.,  178  P.  68,  53  Utah,  213. 
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the  plaintiff  any  duty  to  equip  its  train  in  such  a  way  that  stop 
signals  given  by  the  train  air  whistle  could  be  passed  directly  to  the 
lead  engine.  I  therefore  withdraw  from  your  consideration  the 
question  whether  the  train  might  have  been  stopped  sooner  if  the 
train's  air  whistle  had  been  connected  to  the  lead  engine  instead  of 
to  the  rear  engine.'® 

§  4308.     Right  to  compel  trespassers  to  leave  train 
§  4308(r).    United  States 

The  jury  are  instructed  that,  the  plaintiff  being  wrongfully  upon 
the  train,  the  conductor  had- a  perfect  right,  under  the  law,  to  re- 
move him  from  the  train,  but  in  the  exercise  of  that  right  he  was 
charged  with  the  duty  not  to  unnecessarily  expose  the  plaintiff  to 
danger.  The  fact  that  the  plaintiff  was  wrongfully  upon  the  train 
would  give  the  conductor  no  right  either  to  injure  him  or  expose 
him  to  danger.  He,  therefore,  had  no  right  to  insist  upon  the  plain- 
tiff's leaving  the  train  while  it  was  in  motion.  His  duty  was  either 
to  stop  the  train  and  put  the  plaintiff  off,  if  he  decided  that  the 
plaintiff  must  leave  the  train,  or  to  carry  the  plaintiff  to  the  nearest 
station.  This  brings  us  to  the  issue  of  fact  in  the  case  upon  which 
there  is  a  conflict  of  evidence.  Plaintiff  says,  in  substance,  that  the 
conductor  ordered  him  to  leave  the  train,  and  that  he  stepped  to 
the  door  for  the  purpose  of  pointing  out  that  the  train  was  going 
so  fast  that  he  could  not  leave  it,  and  that  the  conductor  shut  the 
door,  and  locked  it,  thus  fastening  him  out  upon  the  platform.  If 
you  believe  that  is  a  true  statement  of  the  occurrence,  the  conduct 
of  the  conductor  was  wrongful,  and  if  that  wrongful  conduct  was 
the  proximate  cause  of  the  plaintiff's  injuries  he  is  entitled  to  re- 
cover, unless  he  himself  was  guilty  of  contributory  negligence, 
which  I  will  presently  explain  to  you  more  fully.  Shutting  the 
plaintiff  out  on  the  platform,  if  you  find  that  he  was  shut  out  upon 
the  platform,  would  be  the  proximate  cause  of  plaintiff's  injuries, 
if  those  injuries  were  the  natural  and  probable  result  of  that  act, 
and  such  as  a  reasonable  and  prudent  man  would  have  foreseen  as 
likely  to  result  therefrom.** 

§  4308(2).     Arizona 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  plaintiff  was  ordered  to  jump  from  said  train  by  the 
brakeman,  and  was  threatened  with  violence  if  he  did  not  so  jump, 
while  the  train  was  in  motion,  and  the  appearance  at  the  time  was 
such  as  to  lead  an  ordinarily  prudent  and  careful  man  to  the  con- 
clusion that  violence  would  be  used  by  said  brakeman  of  said 

25  Bergman  v.  Denver  &  R.  G.  R.  26  Great  Northern  Ry.  Co  v   Bruv- 

Co.,  178  P.  68,  53  Utah,  213.  ere  (0.  C.  A.,  N.  D )  114  F  540  51  C 

C.  A.  574. 
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company  on  said  train,  and  the  brakeman  was  acting  within  the- 
general  scope  of  his  duties,  then  the  plaintiff  was  not  required  to- 
wait  until  actually  forced  from  said  train  by  violence,  and  it  can 
make  no  difference,  under  this  set  of  circumstances,  whether  he 
was  ejected  by  actual  force  or  by  threats,  .if  he  jumped  from  said 
train  at  the  command  of  an  employe  of  said  company,  when  he  saw 
a  brakeman  coming  towards  him,  and  threatening  to  throw  him 
off,  if  he  did  believe  that  force  would  immediately  be  used  to  eject 
him.*'" 

§  4308(3).    Nebraska 

You  are.  instructed  that  it  is  the  duty  of  a  person,  when  traveling 
upon  a  railroad  from  one  station  to  another,  to  enter  the  passenger 
coaches  provided  for  the  carrying  of  passengers,  and  to  remain 
therein  while  such  train  is  in  motion,  and  to  procure  prior  to  the 
entering  therein  a  ticket  from  the  agents  of  said  company,  or,  if 
such  tickfet  be  not  purchased,  then  to  pay  the  conductor  on  said 
train  the  proper  and  legal  fare.  A  person  doing  this,  and  not  guilty 
of  misconduct  on  said  train,  would  be  a  passenger,  and  the  railroad 
company  would  be  bound  under  the  law  to  properly  care  for  and 
attend  to  the  necessary  and  reasonable  conveniences  and  wants  of 
such  passenger,  and  would  be  prima  facie  liable  for  any  injury  that 
such  passenger  received  while  so  traveling.  But  a  person  riding  on 
the  outside  of  such  passenger  train,  whether  on  the  platform  or 
some  other  place  without,  or  on  parts  of  the  baggage  car,  for  the 
purpose  of  obtaining  a  ride  on  such  train  without  the  payment  of 
any  fare  therefor,  would  not  be  a  passenger  upon  such  train,  but 
would  be  a  trespasser  thereon,  and  such  railroad  would  owe  no 
duty  to  such  person,  and  the  employes  of  such  company  would  have 
the  right  to  put  such  person  off  of  the  train,  and  the  railroad  com- 
pany would  not  be  liable  therefor,  unless  such  removal  was  done  in 
a  reckless,  careless,  or  negligent  manner,  and  the  injury,  if  any, 
was  the  result  of  such  negligence.** 

You  are  instructed  that  if  you  find,  from  the  evidence,  that  the 
plaintiff  was  traveling  upon  the  train  in  question,  and  that  for  the 
purpose  of  avoiding  the  payment  of  fare  he  was  riding  upon  the 
platform  of  one  of  Said  cars,  or  other  place  outside  the  passenger 
coach,  then  the  employes  of  the  defendant  would  have  the  right  to 
use  all  force  and  power  necessary  to  overcome  any  resistance  that 
might  be  offered;    but  they  would  not  have  the  right  to  remove 

27  Southern  Pac.  R.  Co.  v.  Svend-  had  no  right  to  remove  plaintiff  at 
sen,  108  P.  262,  13  Ariz.  111.  such  time  and  place  or  in  such  a  man- 

28  Pledger  v.  Chicago,  B.  &  Q.  R.  ner  as  would  be  liable  to  injure  him, 
Co.,  95  N.  W.  1057,  69  Neb.  456.  This  and  presenting  the  rule  that  the  de- 
Is  proper  in  connection  with  instruc-  fendant  was  bound  to  use  due  care,, 
tions   making   clear    that    defendant  even  in  removing  trespassers. 
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him,  or  push  him  off,  or  require  him  to  jump  off  at  a  place  where 
it  was  unsafe  to  get  off,  or  at  a  time  when  the  train  was  running  at 
such  rate  of  speed  that  it  would  be  unsafe  for  a  person  to  get  off ; 
and  if  you  find  that  the  plaintiff  has  established  by  a  preponderance 
of  the  evidence  that  the  brakeman  on  said  train,  or  other  employe 
thereon,  did  push  the  plaintiff  off  of  said  train  at  a  place  where 
it  was  unsafe  to  jump  off,  or  at  a  time  when  the  train  was  running 
at  a  speed  when  it  made  such  act  dangerous,  and  that  the  plaintiff 
was  injured  thereby,  then  your  verdict  must  be  for  the  plaintiff.^' 

§  4308(4).    Utah 

The  court  instructs  the  jury  that,  if  you  should  find  that,  the 
plaintiff  was  ordered  by  some  proper  employe  of  defendant's  to 
leave  the  train  as  he  was  in  the  act  of  getting  under  it,  and  before 
he  had  succeeded  in  gaining  a  position  of  safety,  and  that  in  en- 
deavoring to  make  his  exit  pursuant  to  such  command  he  was  run 
over  and  injured,  without  any  pistol  shot  being  fired,  and  without 
any  threats  of  personal  violence  being  made  which  would  cause  him 
to  lose  his  self-control,  then  I  instruct  you  that  he  cannot  recover ; 
for  the  defendant  had  the  right,  under  such  circumstances,  to  com- 
mand him  not  to  carry  out  his  intended  trespass,  and  the  law 
will  not  impute  to  a  command  given  under  such  circumstances  wan- 
tonness or  willful  intention  to  inflict  injury  on  defendant's  part. 
Such  a  warning  amounts  to  no  more  than  what  the  law  itself  com- 
mands. While  the  defendant  had  no  right  to  injure  him  wantonly 
or  willfully  in  evicting  him  from  the  train,  it  did  have  the  right  to 
tell  him  to  desist  in  his  efforts  if  he  was  then  attempting  to  se- 
cure a  position  to  ride  under  the  train,  and  if,  in  attempting  to 
make  his  exit  pursuant  to  such  warning,  he  was  run  over,  his  own 
negligence  in  attempting  to  steal  a  ride  will  bar  any  recovery.*' 

§  4309.     Forcing  trespasser  to  leave  train  while  in  motion 
§  4309(1).    Mississippi 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  the  porter  of  defendant,   on   the  train   in   question,   pushed, 

forced,  or  threw  from  the  train,  and  by  his  fall  from  the 

train,  so  caused,  the  plaintiff  was  injured  as  set  out  in  the  decla- 
ration, then  the  jury  should  find  for  the  plaintiff,  and  assess  his 
damages  in  such  sum  as  they  may  believe  from  the  evidence  he 

has  been  damaged,  not  to  exceed  the  sum  of  $ ;    and  this, 

too,  whether  or  not  they  may  believe  from  the  evidence  plaintiff 
had  a  ticket  on  said  train  and  trip.*^ 

2»  Pledger  v.  Cliicago,   B.  &  Q.  R.  si  Gulf  &  S.  I.  R.  Co.  v.  Nelson,  35 

Co.,  95  N.  W.  1057,  69  Neb.  456.  So.  158,  82  Miss.  053. 

30  Bergman  v.  Denver  &  R.  G.  R. 
Co.,  178  P.  68,  53  Utah,  213. 


4563  RAILROADS  §    4311 

§  4309(2).    Virginia 

The  jury  are  instructed  that,  although  they  may  believe  that 
the  plaintiff  had  no  business  or  right  to  be  on  defendant's  train, 
and  was  a  trespasser  thereon,  yet  if  they  further  believe  that  he 
was  given  no  reasonable  opportunity,  without  exposing  himself  to 
danger,  but  was  forced  to  leave  the  train  while  the  same  was  in 
motion,  by  reason  of  force  exercised  by  the  employes  of  said  com- 
pany, or  any.  of  them,  within  the  scope  of  their  employment,  and 
that  in  so  leaving  he  received  the  injuries  complained  of,  they 
must  find  a  verdict  for  the  plaintiff.** 

§  4310.     Gross  negligence 

The  court  instructs  you  that,  if.you  believe  from  the  evidence 

that  plaintiff  rode  on  defendant's  train  No.  from  N.  to  C. 

without  paying  his  fare,  and  without  permission  of  any  one  with    ■ 
authority  and  got  off  said  train  at  C,  but  afterwards,  in  company 

with and  others,  got  back  on  the  engine  of  said  train,  with 

the  consent  or  knowledge  of  the  engineer, and  was  so  riding 

on  the  engine  at  the  time  of  the  wreck ;  then  you  will  find  a  verdict 
for  the  plaintiff,  if  you  further  believe  from  the  evidence  that  the 
engineer,  shortly  before  the  wreck,  received  a  communication  or 
information  from  the  train  dispatcher  notifying  him  that  the  track 
of  defendant  on  which  his  train  must  shortly  run  was  under  wa- 
ter, and  with  such  information  or  knowledge  in  mind,  and  con- 
scious of  the  probable  danger  at  the  time,  ran  his  engine  and'  train 

at  a  speed  of miles  an  hour,  and  at  such  a  speed  that  he 

could  not  stop  his  train  in  a  less  distance  than yards,  over 

the  track  covered  by  said  communication,  and  at  the  time  under 
weather,  and  other  conditions  which  rendered  him  unable  to  see 

more  than yards  ahead,  if  you  believe  the  evidence  showed 

such  conditions  to  exist  and  to  be  known  by  said  engineer,  if  you 
further  believe  from  the  evidence  that  as  a  result  thereof  the  train 
was  wrecked,  and  plaintiff  received  his  injuries  thereby.'* 

§  4311.     Defense  that  railroad  employee  acted  without  scope  of 
employment 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  the  brakemen  on  the  trains  run  by  Ex-Conductor  K.  were  in 
the  habit  ^of  expelling  trespassers  from  said  trains  without  orders 
from  K.,  but  in  his  sight  or  hearing,  and  with  his  approval  and  as- 
sent at  the  time,  they  are  instructed  that  all  expulsions  so  made 
must  be  construed  to  be  the  acts  of  K.,  and  must  not  be  consid- 
ered as  a  violation  of  the  rules  and  regulations  of  the  defendant 

32  Chesapeake  &  O.  R.  Co.  v.  Ander-  as  Illinois  Cent.  E.  Co.  v.  Cole,  74 
son,  25  S.  B.  947,  9S  Va.  650.  So.  7U(i,  113  Miss.  896. 
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that  require  its  brakemen  to  report  such  trespassers  to  their  con- 
ductors.** 

E.    Injuries  to  Pbrsons  on  Track  at  Places  Other  Than 

Crossings 

1.     Liability  in  General 

§  4312.     Negligent  and  careless  management  of  train  in  general 

The  court  instructs  the  jury  that  the  plaintiff,  as  the  widow  of 

,  brings  this  suit  to  recover  $ damages  for  the  death 

of  her  husband,  which  she,  in  her  petition,  alleges  to  have  been 
caused  by  the  carelessness,  negligence,  and  unsTtillfulness  of  the 
defendant,  its  officers,  agents,  s,ervants,  and  employes,  while  run- 
ning, conducting,  and  managing  certain  cars  of  the  defendant,  by 
'  negligently,  carelessly,  and  unskillfuUy  running  two  of  said  cars 
■over  her  husband,  instantly  killing  him.  The  defendant,  in  its  an- 
swer, denies  the  allegations  of  the  petition,  and  sets  up  as  a  de- 
fense that  the  plaintiff's  husband  received  the  injuries  from  which 
he  died  by  reason  of  his  .own  negligence  directly  contributing 
thereto.  The  undisputed  facts  in  this  case  show  that  the  plain- 
tiff's husband  was,  on  or  about  the day  of ,  run  over 

and  killed  by  two  of  the  cars  of  the  defendant,  and  that  at  the  time 

he  was  so  run  over  he  was  upon  the  track  of  defendant  on 

street,  between and streets  in .  The  court  in- 
structs the  jury  that,  if  they  believe  from  the  evidence  in  the  ciase 
that  the  plaintiff's  husband  at  the  time  in  question  was  run  over 
and  killed  at  the  place  in  question  by  the  defendant's  cars,  and  that 
the  servants,  agents,  or  employes  of  the  defendant  negligently  and 
carelessly  managed  the  cars  in  question  so  as  to  run  over  the  plain- 
tiff's husband,  then  the  verdict  shall  be  for  plaintiff  in  the  sum  of 

"$ ,  unless  the  jury  shall  further  find  from  the  evidence  that 

the  defense  of  contributory  negligence  set  up  in  this  case  by  the 
defendant  has  been  established  by  a  fair  preponderance  of  the 
evidence.*® 

§  4313.     Degree  of  care  required  to  avoid  injuries 
§  4313(1).    Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  evidence  as  to  the  dis- 
tance in  which  a  train  may  be  stopped  under  perfect  or  ideal  con- 
ditions is  not  conclusive  in  this  case.  The  question  here  is  whether 
or  not  defendant's  engineer,  after  his  mind  had  become  conscious 

of  and  he  realized  and  understood 's  danger,  negligently  or 

intentionally  failed  to  use  the  means  at  his  command  to  avoid  the 

s*  Chesapeake  &  O.  R.  Co.   v.   An-  ss  Le  May  v.  Missouri  Pae  Rv  Co 

Person,  25  S.  B.  947,  93  Va.  650.  16  S.  W.  1019,  105  Mo.  361. 
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injury.    Unless  the  engineer  was  guilty  of  such  dereliction  in  hib 

duty  after  becoming  conscious  of 's  peril,  your  verdict  must 

be  for  the  defendant.*® 

§  4313(2).     Kentucky 

The  jury  are  instructed  that  at  the  time  and  place  of  the  acci- 
dent to  the  plaintiff  it  was  the  duty  of  the  defendant,  its  agents  and 
servants  in  charge  of  its  trains,  to  give  reasonable  and  timely 
warning  by  the  ringing  of  the  bell  or  the  blowing  of  the  whistle, 
or  other  reasonable  warning,  of  the  approach  of  the  train,  and  to 
keep  a  lookout  for  the  presence  of  persons  upon  its  track  and 
right  of  way  for  the  purpose  of  avoiding  injuring  them  by  the 
operation  of  the  train.  It  was  the  duty  of  the  plaintiff  in  passing 
along  or  over  the  tracks  and  right  of  way  of  the  defendant  to  exer- 
cise ordinary  care  for  his  own  protection  and  safety,  and  to  avoid 
being  injured  by  trains  passing  "upon  the  defendant's  railway 
tracks.  If  the  jury  shall  believe  from  all  the  evidence  that  at 
the  time  and  place  of  the  accident  to  the  plaintiff  mentioned  and 
described  in  the  evidence  the  defendant,  its  agents  and  servants 
in  charge  of  said  train,  failed  to  give  reasonable  and  timely  warn- 
ing of  the  approach  of  its  train  by  the  blowing  of  the  whistle  or 
ringing  of  the  bell,  or  other  reasonable  warning,  or  failed  to  keep 
a  lookout  for  the  presence  of  persons  upon  its  tracks  and  right  of 
way,  and  that  by  reason  of  such  failure,,  if  any  such,  there  was, 
the  plaintiff  was  struck,  or  run  over,  by  the  defendant's  locomotive 
engine  or  train^  and  thereby  injured,  the  jury  will  find  a  verdict 
for  the  plaintiff,  unless  the  jury  shall  further  find  as  in  instruc- 
tion No. ,  in  which  event  the  jury  will  find  a  verdict  for  the 

defendant.*' 

You  are  instructed  that,  unless  you  shall  believe  from  all  the 
evidence  that  at  the  time  and  place  of  the  accident  to  plaintiff 
mentioned  and  described  in  the  evidence  the  defendant,  its  agents 
and  servants  in  charge  of  said  train,  failed  to  give  reasonable  and 
timely  warning  of  the  approach  of  its  train  by  the  blowing  of 
the  whistle  or  ringing  of  the  bell,  or  other  reasonable  warning,  or 
failed  to  keep  a  lookout  for  the  presence  of  persons  upon  its  tracks 
and  right  of  way,  and  that  by  reason  of  such  failure,  if  any  such 
there  was,  the  plaintiiif  was  struck  or  run  over  by  the  defendant's 
locomotive  engine  or  train,  and  thereby  injured,  you  will  find  a 
verdict  for  the  defendant.** 

sn  Brown  v.  St.  Louis  &  S.  F.  R.  Oc,  ss  Louisville  &  N.   R.  Co.  v.  Cook, 

55  So.  107.  171  Ala.  .'ilO.  128  S.  W.  81. 

37  Louisville  &  N.  R.  Co.  v.  Cook, 
128  S.  W.  81. 
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s  4313(3).    Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  that, 
the  engineer  of  the  engine  in  question,  after  he  discovered  the 
deceased  on  or  near  the  track,  if  he  did  discover  him,  and  knew  of 
his  perilous  position,  if  any,  and  after  he  appreciated  his  danger,  if 
any,  and  realized  that  it  was  a  man  or  some  animate  object,  exer- 
cised ordinary  care  to  avoid  striking  the  deceased,  then,  if  you  so 
find,  you  are  instructed  to  return  a  verdict  for  the  defendant.*" 

The  court  instructs  the  jury  that  it  is  the  duty  of  the  employes 
of  a  railway  company,  operating  its  trains,  to  use  ordinary  care 
to  discover  and  avoid  injuring  persons  who  may  be  upon  or  near 
its  track;  the  degree  of  such  care  being  such  as  a' person  of  ordi- 
nary prudence  and  caution  would  ordinarily  exercise  under  the  cir- 
cumstances, and  varying  as  the  known  probabilities  of  danger  may- 
vary  along  the  different  portions  of  the  route  over  which  such 
trains  are  run,  and  a  failure  to  use  such  care  by  its  employes,  is 
negligence  on  the  part  of  such  company  for  which  it  is  liable  in 
damages  for  an  injury  resulting  from  such  negligence,  unless  such 
liabflity  is  defeated  by  contributory  negligence  on  the  part  of  the 
person  injured.** 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that  • ■  was  killed  on ,  by  being  run  into,  against, 

over,  or  struck  by  a  moving  car  or  cars  attached  to  an  engine  on 

the  defendant's  track  known  as  the  " track,"  in  its  yards  in 

the  city  of  — — — ,  while  he,  the  said ,  was  walking  along  or 

across  the  said  track,  and  if  you  further  find  that  the  agents,  serv- 
ants, or  employes  of  the  defendant,  in  charge  of  the  operation  of 
said  car  or  cars  and  engine,  did  not  exercise  ordinary  care  to  keep 

a  lookout  for  said ,  or  did  not  exercise  ordinary  care  to  avoid 

injuring  the  said  at  the  time,  if  any,  they  so  ran  or  moved 

sai'd  car  or  cars  and  engine,  and  if  you  further  find  that  such  fail- 
ure, if  any,  to  exercise  ordinary  care,  proximately  caused  the  death 

of  the  said  ,  then  you  will  find  for  some  one  or  all  of  the 

plaintiffs,  unless  you  find  for  the  defendant  under  some  other  para- 
graph of  this  charge.*'^ 

§  4313(4).    West  Virginia 
The  jury  are  instructed  that  if  they  are  satisfied  by  the  evidence 

that  defendant's  train  killed  on   the   night   of  at 

,   and   that   such    train   was   not,    under   the    circumstances 

shown  in  evidence,  run  with  reasonable  care  to  prevent  accidents, 
this  will  render  defendant  liable  for  his  death,  unless  it  is  shown 

30  San  Antonio  &  A.  P.  Ky.  Co.  v.  4i  Gulf,  C.  &  S.  F    Ry    Co    v    Co- 

McGill  (Civ.  App.)  202  S,  W.  .338.  lien  et  al.  (Civ.App.)  126  S   W   916. 

"Ft.   Wortli   &   D.   C.  Ry.    Co.   v. 
Wininger,  151  S.  W.  586. 
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either  by  the  evidence  of  plaintiff  that  said  was  himself 

guilty  of  negligence  which  was  in  part  cause  of  his  death,  or  de- 
fendant has  shown  such  negligence  by  a  preponderance  of  the  tes- 
timony.*" 

§  4314.     Unavoiidable  accident  ' 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  gave  immediate  warning  to  the  engineer  when  he 

saw  the  deceased  approach  and  get  upon  the  track,  and  that  the 
engineer  imniediately  cut  off  the  steam  and  applied  the  emergency 
simultaneously,  and  did  all  in  his  power  known  to  skillful  engi- 
neers to  stop  the  engine,  and  could  not  avoid  hitting  the  intestate, 
then  defendant  is  not  liable  in  this  case.** 

§  4315.     Violation  of  ordinance  as  negligence — Care  required  with 
respect  to  movements  of  trains  in  city  limits 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  an  ordinance  of  the  city  of  required  the  defendant, 

when  moving  any  car,  cars,  or  locomotive  propelled  by  steam 
power  within  the  limits  of  said  city,  to  cause  the  bell  of  the  engine 
to  be  constantly  sounded,  and,  when  backing  any  freight  car,  cars, 
or  locomotive  propelled  by  steam  power  within  said  limits,  to  have 
a  man  stationed  on  the  top  of  the  car  at  the  end  of  the  train  fur- 
thest from  the  engine  to  give  danger  signals,  and  further  required 
that  no  freight  train  should  at  any  time  be  moved  within  said  lim- 
its without  being  well  manned  with  experienced  brakemen  at  their 
posts,  so  stationed  as  to  see  the  danger  signals  and  hear  the  sig-^ 
nals  from,  the  engine,  then  any  neglect  or  failure  by  defendant,  its 
agents,  servants,  or  employes,  to  comply  with  any  or  all  of  the 
above  requirements  was  of  itself  negligence  on  the  part  of  defend- 
ant ;  and  if  you  believe  from  the  evidence  that  as  a  result  of  such 
negligence  or  failure  on  the  part  of  defendant,  its  agents,  servants, 
or  employes,  the  plaintiff  was  injured,  you  will  give  a  verdict  in 
favor  of  plaintiff,  unless  you  also  believe  from  the  evidence  that 
plaintiff  was  himself  guilty  of  negligence  which  contributed  di- 
rectly to  cause  his  injuries.** 

§  4316.     Duty  of  defendant  to  keep  a  lookout 

See,  also,  post,  §  4372. 

§  4316(0-    Arkansas 

The  jury  are  instructed  that  it  was  the  duty  of  the  employes  in 
charge  of  said  engine  to  keep  a  constant  lookout  for  persons  on 

*2  McVey  v.  Chesapeake  &  O.  Ry.  **  Dahlstrom  v.  St.  Tyouis,  I.  M.  & 

Co.,  32  S.  E.  1012,  46  W.  Va.  131.  S.  Ry.  Co.,  IS  S.  W.  919,  108  Mo.  525. 

*3  Louisville  &  N.  R.  Co.  v.  Jones, 
67  So.  691,  191  Ala.  4S4. 
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the  track,  although  it  was  not  required  that  every  employe  upon 
said  engine  should  be  constantly  upon  the  lookout,  and  it  was  suffi- 
cient that  the  lookout  was  kept  by  one  person,  unless  by  reason  of  a 
curving  track  or  other  obstruction  a  careful  lookout  could  not  be 
kept  by  one  person  only.  And,  if  you  find  from  all  the  evidence  that 
such  constant  lookout  was  not  kept  by  either  the  fireman  or  con- 
ductor or  engineer  on  said  engine  at  the  time  and  place  of  the  injury 
complained  of,  and  that,  had  such  lookout  been  kept,  said  child 
could  have  been  seen  in  time  to  have  avoided  the  alleged  injury 
by  the  use  of  ordinary  care,  and  that  by  reason  of  such  neglect 

to  keep  such  lookout,  if  any,  the  said  child,  ,  was  injured 

your  verdict  will  be  for  the  plaintiff." 

§  4316(2).    Texas 

The  court  instructs  the  jury  that,  if- you  find  from  a  preponder- 
.ance  of  the  evidence  that  on  or  about  the  time  complained  of  by 
plaintiff  he  was  in  the  act  of  inspecting  a  car  or  cars  of  defendant's 
railroad,  or  one  of  them,  and  that  while  so  doing  he  was  struck 
by  an  engine  of  one  of  the  defendants,  and  you  further  find  that 
the  employes  of  the  defendant  whose  engine  struck  plaintiff  did 
not  keep  a  lookout  along  the  track  on  which  such  engine  was  mov- 
ing, and  you  find  that  in  failing  to  keep  a  lookout,  if  they  did  fa!il, 
the  employes  of  defendant  whose  engine  struck  plaintiff  were  neg- 
ligent, and  that  such  negligence,  if  any,  was  a  proximate  cause  of 
plaintiff's  injury,  you  will  find  for  the  plaintiff,  unless  you  find 
that  plaintiff  assumed  the  risk,  as  herein  submitted  to  you  in  this 
main  charge.*® 

You  are  instructed  that  the  defendant  company  was  entitled  to 
its  railway  track  for  its  trains  to  run  upbn,  and  its  -servants  and 
agents  in  charge  of  ruiining  the  train  had  the  right  to  act  upon 
the  presumption  that  the  right  of  way  for  trains  would  be  respect- 
ed by  persons  thereon.  This,  however,  would  not  excuse  the  run- 
ning upon  or  over  persons  upon  the  track.  It  was  the  duty  of  the 
servants  and  agents  of  the  defendant,  running  trains  upon  its  track, 
at  all  times  to  keep  a  lookout;  and,  if  persons  were  seen  upon 
the  track,  and  in  danger,  to  check  up,  halt,  or  stop  the  train,  if  it 
could  be  done  by  the  exercise  of  ordinary  care,  and  by  the  use  of 
ordinary  means,  to  avoid  inflicting  injury  upon  such  persons.*' 

§  4317.     Duty  to  warn  travelers 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  agents 
and  employes  of  the  defendant,  in  operating  the  passenger  train 

*5  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  47  Parham   v.   Ft.    Worth   c&  D    C 

Fliun,  115  S.  W.  142,  88  Ark.  484.  Ry.  Co.,  113  S.  W    151    51  Tex    Civ' 

40  El  r^aso  &  S.  W.  Ry.  Co.  v.  llav-  App.  511. 
ens  (Civ.  App.)  216  S.  W.  4J4. 
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at  the  time  — '■  was  killed,  to  keep  a  lookout  for  the  presence 

of  persons  using  its  tracks  as  a  foot  passway,  and  to  run  its  train 
at  a  reasonable  rate  of  speed,  and  to  give  reasonable  warning  of 
its  approach  to  avoid  injuring  them;    and  if  the  jury  believe  from 

the  evidence  that  said  was  walking  upon  the  north  track 

of  defendant,  and  that  the  defendant's  agents  and  employes,  in 

charge  of  its  train  at  the  time  and  place  when  said  was 

killed,  negligently  failed  to  give  him  reasonable  warning  of  the 
approach  of  the  train  by  ringing  its  bell  or  sounding  its  whistle 
in  time  for  him  to  get  ofif  the  track  before  the  train  struck  him, 
and  he  did  not  know  of  the  approach  of  the  train  in  time  for- him 
to  get  out  of  its  way  before  it  struck  him,  then  the  law  is  for  the 
plaintiff,  and  the  jury  should  so  find.    But  if  the  jury  shall  believe 

from  the  evidence  that knew  of  the  approach  of  the  train  in 

time  to  get  out  of  its  way  by  the  exercise  of  ordinary  care,  and  un- 
dertook to  do  so,  but  failed  to  get  far  enough  from  the  track,  and  by 
reason  of  this  was  struck  and  killed,  the  law  is  for  the  defendant, 
and  the  jury  should  so  find.** 

§  4318.     Duty  to  give  warning  of  movements  of  trains  in  yards 

You  are  instructed  that  it  is  the  duty  of  the  defendant's  engi- 
neer or  fireman  to  ring  the  bell  or  sound  the  whistle,  or  to  give 
other. suitable  and  sufficient  signals  and  warnings  of  the  approach 
of  its  train,  while  moving  its  trains  in  its  yards,  and  to  use  all 
proper  and  reasonable  efforts  to  avoid  injuring  any  party  who  may 
be  in  its  yards  on  legitimate  business;  and  if  the  jury  find  from 
the  greater  weight  of  evidence  that  the  defendant  failed  to  give 
such  signal  and  take  such  precautions,  and  the  said  acts  on  the 
part  of  the  defendant  resulted  in  the  killing  of  the  plaintiff's  in- 
testate, they  should  answer  the  first  issue  "Yes.'.'  *' 

§  4319.     Duty  to  carry  headlight 

Duty  of  street  car  company,  see  post,  §  48S2. 

You  are  instructed  that,  if  the  plaintiff  was  on  the  road  of  the 
defendant  at  a  place  other  than  the  crossing,  the  defendant  did 
not  owe  him  the  duty  of  sounding  the  whistle  at  the  crossing  be- 
cause that  requirement  is  for  the  protection  of  people  who  are 
traveling  along  the  highway,  and  have  as  much  right  as  the  rail- 
road company  had  in  the  tise  of  the  crossing.  They  have  a  right 
to  cross  the  track,  and  if  nothing  else  appeared,  the  plaintiff  would 
not  be  entitled  to  recover.  But  the  plaintiff  says  that  not  only 
did  they  not  ring  the  bell  or  sound  the  whistle  at  the  crossing, 

*8  Louisville  &  N.  R.  Co.  v.  St^oe-         *»  Edwards  v.  Carolina  &  N.  W  R. 
make's  Adm'r,  171  S.  W.  383,  161  Ky.      Co.,  52  S.  E.  234,  140  N.  C.  49. 
746. 
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which  if  sounded  would  have  given  him  warning,  but  that  it  had 
no  headhght  on  its  engine.  If  the  defendant  was  running  its  train 
without  a  headlight,  it  was  guilty  of  negligence  towards  the  plain- 
tiff, and  if  he  was  injured"  in  consequence,  if  he  was  exercising  the 
care  of  a  reasonably  prudent  man,  the  defendant  would  be  respon- 
sible for  the  injury  which  he  sustained.®* 

§  4320.     Backing  train  without  flagman  or  lights  on  leading  car 
§  4320(1).    Missouri 
You  are  instructed  that,  if  you  believe  from  the  evidence  that 

plaintiff  was  knocked  down,  run  over,  and  injured  on street, 

in  the  city  of ,  by  a  freight  car,  cars,  or  locomotive  propelled 

by  steam  power,  which  were  then  and  there  being  backed  on  the 
tracks  of  defendant,  within  the  limits  of  said  city  of ,  with- 
out having  a  man  stationed  on  the  top  of  the  car  at  the  end  of  the 
train  furthest  from  the  engine  to  give  danger  signals,  and  if  you 
further  believe  from  the  evidence  that  if  defendant  had  had  a  man 
so  stationed,  such  man  would,  by  the  exercise  of  ordinary  dili- 
gence, have  discovered  plaintiff,  after  his  position  became  danger- 
ous, in  time  to  have  avoided  running  over  him,  by  the  exercise  of 
ordinary  care  and  promptness  on  the  part  of  the  men  in  charge  of 
said  train,  then,  even  though  you  may  believe  that  plaintiff  was 
guilty  of  negligence,  yet  such  negligence  on  his  part  will  not  pre- 
vent his  recovering  damages  in  this  suit.®^ 

§  4320(2).    North  Carolina 

You  are  instructed  that,  if  the  train  was  backing  under  the  shed 
without  displaying  the  light  from  the  front  end  of  the  leading 
car,  and  without  having  a  flagman  stationed  thereon,  and  was 
backing  without  due  care,  and  the  intestate  knew  it,  and  placed 
himself  in  a  position  of  danger,  his  negligence  was  the  proximate 
cause  of  the  injury  (he  had  the  last  chance  to  avoid  the  injury)  ; 
and,  this  being  so,  he,  and  not  the  defendant,  would  be  responsible 

for  his  death.    On  the  contrary,  if was  standing  on  or  near 

the  track,  he  was  not  called  upon  to  look  out  for  a  backing  train 
which  displayed  no  light  and  had  no  flagman,  if  you  should  so 
find,  on  the  front  of  the  leading  car,  for  it  was  the  duty  of  the  de- 
fendant, as  before  explained,  to  display  the  light,  and  have  a  flag- 
man at  his  post,  he  hot  being  bound  to  .expect  a  violation  of  duty. 

If  therefore,  he  ( -)  was  standing  on  or  near  the  track,  and 

the  defendant  backed  its  train  »under  the  shed  without  the  lio-ht 
on  the  front  end  of  the  leading  car,  or  in  a  conspicuous  place  there- 

60  Powers  v.   Norfolk   Southern  K.      failure  to  carry  a  headlight  at  nlfht 
Ck).,  82  S.  E.  972,  166 -N.  C.  599.     In      negligence  perse. 
North  Carolina  the  statute  makes  the  ?i  Dahlstrom  v.  St.  Louis,  I.  ST    & 

S.  Ry.  Co.,  18  S.  v.  919,  108  Mo.  525. 
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on,  or  without  a  flagman  thereon,  and  if  the  jury  should  further 

find  that did  not"  discover  the  train  in  time  to  escape,  then 

the  defendant  was  negligent,  and  such  negligence  was  the  cause 
of  the  injury.^* 

§  4321.     Duty  to  stop  train 

See,  also,  post,  §  4378. 

Duty  of  street  car  company,  see  post,  §  4833. 

$  4321(1).    Kentucky 

The  court  instructs  the  jury  that,  if  they  believe  from  the;  evi- 
dence that  those  in  charge  of  the  engine  and  tender  saw  plaintiff 
upon  the  track  and  had  reasonable  grounds  to  believe  from ,  his 
conduct  that  he  was  unconscious  of  the  approaching  engine  and 
tender,  and  would  not  probably  leave  the  track  in  time  to  save 
himself  from  injury,  then  in  such  case  it  was  duty  of  those  in 
charge  of  the  engine  and  tender,  after  they  had  such  notice;  to  use 
ordinary  care  in  the  exercise  of  all  reasonable  means  at  their  com- 
mand to  save  him  from  injury,  and  if  they  failed  to  do  this  the 
jury  will  find  for  plaintiff;  otherwise,  for  the  defendant.  Reason- 
able grounds  to  believe  a  thing  are  such  grounds  as  would  induce 
a  person  of  ordinary  prudence  to  believe  it  under  the .  circum- 
stances.®* 

§  4321(2).     Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  in  the  cause  that  the  plaintiff,  while  traveling  on  de- 
fendant's track  on  ,  became  fastened  in  defendant's  cattle 

guard  by  having  her  foot  caught  therein,  and  fell  on  said  cattle 
guard,  and  that  her  position  was  then  a  perilous  one,  and  that  de- 
fendant's engineer  in  charge  of  its  engine  saw  her  fall  and  be- 
came aware  of  her  perilous  position,  then  it  became  and  was  the 
duty  of  said  engineer,  immediately  and  at  once  upon  seeing  her 
fall  and  becoming  aware  of  her  said  perilous  position,  to  attempt 
to  stop  the  train  by  the  use  of  all  the  means  and  appliances  at 
hand,  consistent  with  safety  to  himself,  the  train,  arid  those  on 
board  of  the  train.  And  if  the  jury  further  believe  from  the  evi- 
dence that  the  engineer,  after  he  saw  plaintiff  fall  on  said  cattle 
guard,  if  he  did  so  see,  and  became  aware  of  her  perilous  position, 
if  he  did  so  become  aware  thereof,  did  not  immediately  and  at  once 
use  all  the  means  and  appliances  at  hand  to  attempt  to  stop  the 
train,  consistent  with  the  safety  of  himself,  his  train,  and  those 
on  board  the  train,  and  that  plaintiff  was  run  over  arid  injured  by 

3  2  Purnell  v.  Ealeigh  &  G.  R.  Co.,  29  =3  Hovius  v.  Cincinnati,  N.  O.  &  T. 
S    E.  953,  122  N.  C.  832.  P.  Ky.  Co.,  107  S.  W.  214,  32  Ky.  Law 

Rep.  786. 
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reason  of  the  failure  of  said  engineer  to  immediately  and  at  once 
use  all  such  means  and  appliances  at  hand  in  the  manner  afore- 
said to  attempt  to  stop  said  train,  then  the  verdict  must  be  for 
the  plaintiff.^ 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that ,  at  the  time  that  she  was  struck  and  injured  by 

defendant's  engine  and  cars,  operated  by  its  agents,  if  you  be- 
lieve from  the  evidence  that  she  was  so  struck  and  injured,  was 
on  a  cattk  guard  at  or  near  a  public  road  crossing  for  the  accom- 
modation of  the  public  passing  over  defendant's  road,  and  that  the 

track  was  in  such  a  condition  for feet  east  from  the  point 

of  the  collision  that  defendant's  agents  and  servants  operating  its 
engine  and  cars  could  have  seen  plaintiff  on  said  track  between 

said   points;    that  for  about  years   prior  thereto   and   at 

about  the  time  of  the  said  striking  of  said ,  with  the  knowl- 
edge of  defendant,  that  part  of  defendant"'s  railroad  track  had  been 
and  was  frequently  used  by  pedestrians  in  going  to  and  from 
schoolhouse  from  the  east,  and  that  said  school- 
house  was  near  said  public  road  crossing  and  near  defendant's 
track,  and  that  ,for  about  years  prior  thereto  school  chil- 
dren attending  said  school  at  said  schoolhouse  had  been  in  the 
habit  of  using  defendant's  said  track  to  walk  thereon,  and  many 
children  had  been  accustomed  to  use  said -crossing  at  about  the 
hour  of  the  day  that  the  injury  is  shown  by  the  evidence  to  have 
been  inflicted  on  plaintiff,  and  that  defendant  had  knowledge  of 

such  use  of  its  track  and  said  crossing,  and  that  said ,  while 

traveling  upon  defendant's  track  at  or  near  said  public  road  cross- 
ing, became  fastened  in  said  cattle  guard  so  that  she  could  not  ex- 
tricate herself,  and  became  in  imminent  peril  of  being  struck  by 
defendant's  train,  and  defendant's  employes  in  charge  of  said  train 
became  aware  of  her  perilous  position  at  said  cattle  guard  in  time 
to  have  enabled  them,  by  the  exercise  of  ordinary  care,  to  have 
stopped  said  train  and  to  have  averted  the  injury  to  plaintiff,  or 
if  the  jury  believe  from  the  evidence  that  said  employes  in  charge 
of  said  train,  by  the  exercise  of  ordinary  care,  could  have  become 
aware  of  her  perilous  position  at  said  cattle  guard,  if  the  evidence 
shows  she  was  in  a  perilous  position,  in  time  to  have  stopped  said 
train  and  to  have  averted  said  injury  to  plaintiff,  and  that  they 
failed  to  exercise  such  care  to  stop  said  train,  and  that,  by  reason 
of  such  failure  to  exercise  such  ordinary  care,  the  said  train  was 

not  stopped,  and  said  ^ —  was  struck  and  injured — then   the 

jury  must  find  for  the  plaintiff,  though  the  jury  may  believe  that 
was  guilty  of  negligence  in  going  up  and  traveling  on  de- 

64  Woods  V.  Wabash  K.  Co.,  86  S,  W.  1082,  188  Mo.  229. 
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fendant's  track.  And  by  "ordinary  care,"' as  used  in  this  instruc- 
tion, is  meant  such  care  as  an  ordinary,  careful,  and  prudent  per- 
son or  persons  would  exercise  under  the  same  or  similar  circum- 
stances.** 

§  4321(3).    North  Carolina 

The  jury  are  instructed  that,  if  the  engineer  saw  intestate  sit- 
ting in  an  erect  position,  or  in  any  other  position  which  did  not 
make  it  appear  that  he  was  helpless,  he  had  a  right  to  assume  up- 
to  the  last  moment  that  he  would  get  out  of  danger,  and  was  un- 
der no  obligation  to  check  his  speed  or  stop  his  train ;  and,  if  the 
jury  find  from  the  evidence  that  intestate's  position  was  not  such 
as  to  make  it  appear  to  him  that  he  was  helpless  in  time  to  have 
stopped  the  train,  the  answers  to  the  first  and  third  issues  should 
be,  "No."*» 

§4321(4).    Texas 

You  are  instructed  that  it  is  the  duty  of  a  railway  engineer  to 
use  all  the  means  within  his  power,  consistent  with  the  safety  of 
the  train,  to  prevent  injuring  persons  upon  the  track,  as  soon  as 
he  may  realize  from  the  facts  then  within  his  knowledge  that  such 
persons  thereon  would  not  probably  leave  the  track.  And  under 
the  facts  in  this  case  it  became  the  duty  of  the  engineer  to  use  all 
the  means  under  his  control,  consistent  with  the  safety  of  the  train, 

to  prevent  the  injury  of  the  deceased,  and  ,  and  of 

,  or  to  have  lessened  the  injury  to  them,  so  soon  as  he  real- 
ized, if  he  did  so,  from  the  facts  within  his  knowledge  that  said 
parties  would  not,  or  probably  could  not,  leave  the  track.*" 

§  4322.     Speed  as  evidence  of  i^egligence 

See,  also,  post,  §  4376. 

Speed  of  street  car,  see  post,  §  4831. 

You  are  instructed  that  to  run  a  train  at  a  high  rate  of  speed 
and  without  signals  of  approach,  without  warning,  at  a  place  in  a 
populous  district  of  an  incorporated  town  where  those  in  charge 
of  the  train  know  the  public  are  wont  to  pass  with  such  frequency 
and  in  such  numbers  as  that  they  may  know  there  is  a  likelihood 
that  there  are  person^  on  the  track  at  such  place,  and  that  such  per- 
sons may  probably  be  injured  by  such  trains,  is  such  reckless  in- 
difference to  the  safety  of  such  persons  as  would  render  the  em- 
ployer liable  for  injury  resulting  therefrom,  notwithstanding  there 

5  5  Woods  V.  Wabash  R.  Co.,  86  S.  57  Parham   v.   Ft.   Worth   &  D.    C. 

W.  1082,  188  Mo.  229.  R.v.  Co..  113  S.  W.  154,  51  Tex.  Civ. 

58Mc-4.rver  v.  Rdutliern  Ry.  Co.,  40  App.  511. 
S.  B.  94, 129  N.  C.  380. 
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was  negligence  on  the  part  of  the  person  injured  and  no  fault  on  the 
part  of  the  servants  after  seeing  the  danger.** 

§  4323.     Same — Violation  of  ordinance 

Violation  by  street  car  company,  see  post,  |  4842. 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  at  the  time  the  deceased, ,  was  struck  and  killed  by  de- 
fendant's train  of  cars,  such  engine  and  cars  were  being  run  at  a 

greater  rate  of  speed  than  miles  in  the  corporate  limits  of 

the  city  of ,  and  that  by  reason  of  such  running  of  cars  the 

said was  struck  and  killed  without  negligence  on  his  part 

contributing  to  his  death,  then  you  should  find  for  the  plaintiff  in 
the  sum  of  $ — .^ 

§  4324.     Care  required  in  making  flying  switch 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 

that  the  car  which  struck  and  injured was  being  run  at.  the 

time  of  the  injury  on  a  running  or  flying  switch,  and  that  such 
manner  of  handling  said  car  was  more  dangerous  to  and  more  like- 
ly to  injure  persons  who  might  be  on  the  track  or  attempting  to 
cross  the  track  than  the  ordinary  and  usual  manner  of  switching 
cars,  as  shown  by  the  evidence,  then  the  defendant's  servants  were 
bound  to  use  more  than  ordinary  care  and  caution  in  making  such 
switch,  and,  if  you  believe  from  the  evidence  that  the  injury  to 

was  the  result  of  any  want  of  care  and  caution  on  the  part 

of  the  defendant's  servants  in  making  such  running  or  flying 
switch,  you  should  find  for  the  plaintiff.*" 

§  4325.  Care  required  as  dependent  upon  whether  persons  may 
reasonably  be  expected  to  be  upon  track 
The  jury  are  instructed  that  the  degree  of  care  to  be  exercised  by 
a  railroad  company  must  necessarily  depend  upon  the  location  of 
the  track  and  the  circumstances  of  the  case.  In  a  place  not  fre- 
quented by  the  public,  either  by  right  or  permission,  expressed  or 
implied,  of  the  company,  and  in  locations  where  people  are  not 
constantly  passing  about,  and  where  they  cannot  reasonably  be 
expected  to  be,  persons  in  charge  of  a  train  are  not  required  by  law 
to  be  on  the  lookout  for  them.  In  such  cases,  the  company  is  en- 
titled to  the  exclusive  use  of  the  track,  and  the  persons  in  charge 
of  the  train  are  only  required  to  avoid  injury  to  them,, if  they  can 
do  so  upon  becoming  aware  of  their  peril.  But  when  the  place  is 
within  the  limits  of  a  city,  in  the  yard  of  a  company,  or  yard  used 

^8  Alabama  Great  Soiitfiern  R.  Co.      &  M.  R.  Co.,  58  S  W  32  157  Mo  B'^l 

V.  Guest,  39  So.  654,  144  Ala.  373.  SO  Am    St    Rer    050  ' 

5  "Jackson  v.  Kansas    City,  Ft,  S.  6o  Lange  v.  Missouri' Pac    Ry    Co 

106  S.  AV.  060,  208  Mo.  458.  "" 
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by  several  companies  together,  or  with  tracks  in  close  proximity 
to  each  other,  and  employes  of  companies  whose  tracks  are  in 
close  proximity  are  engaged  in  the  discharge  of  their  duties,  the 
safety  of  human  life  requires  a  different  rule;  and  in  this  case,  if 
you  find  tl^at  deceased  was  an  employe  of  one  of  said  roads  in  the 
line  of  his  duty,  and  the  employes  of  defendant  were  not  on  the  look- 
out for  such  persons,  and  had  their  engine  in  possession  or  under 
the  control  of  an  incompetent  person,  if  it  was,  and  were  running 
at  a  dangerous  and  unlawful  rate  of  speed,  if  it  was,  and  the  injury 
was  inflicted  by  reason  of  the  want  of  proper  care  on  the  part  of 
the  defendant,  if  it  was,  the  defendant  would  be  guilty  of  negli- 
gence.*-' 

§  4326.     Care  required  as  dependent  on  whether  country  populous 
or  nonpopulous 

The  court  charges  the  jury  that  if  the  place  at  which  the  killing 
occurred  was  not  in  a  populous  district  of  an  incorporated  town, 
and  was  not  a  place  where  those  in  charge  of  the  train  knew  the 
public  were  accustomed  to  pass  with  such  frequency  and  in  such 
number  as  that  they  may  know  there  is  a  likelihood  that  there 
are  persons  on  the  track  at  such  time  and  place,  then  the  jury 
cannot  find  a  verdict  for  the  plaintiff,  unless  they  find  that  after  dis- 
covery of  peril  some  agent  or  servant  of  defendant  consciously  fail- 
ed-to  do  something  which  he  knew  it  was  his  duty  to  do  to  pre- 
vent the  happening  of  the  injury.*^ 

The  court  charges  the  jury  that  if  the  place  at  which was 

killed  was  not  in  a  populous  district  of  an  incorporated  town,  and 
was  not  a  place  where  those  in  charge  .of  the  train  knew  the  public 
were  accustomed  to  pass  with  such  frequency  and  in  such  num- 
bers as  that  they  might  know  or  have  reason  to  believe- there  is  a 
likelihood  that  there  are  persons  on  the  track  at  such  time  and 
place,  then  the  jury  cannot  find  for  the  plaintifif,  unless  they  find 

that  after  discovery  of  the  peril  of  defendant's  agent  or 

servant  in  charge  of  the  cars  failed  to  do  something  which  he 
knew  it  was  his  duty  to  do  to  prevent  injury.*? 

§  4327.     Who  are  trespassers 
i  4327(1).    Iowa 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

the  deceased  and  other  employes  of  the —  Railway  Company 

had,  for  a  considerable  time  prior  to  the  accident,  been  accustomed 
to  use  the  track  of  the  defendant  railroad  company,  at  and  near  the 

61  McMarshall  v.  Chlcaso,  R.  T.  &  62  Alabama  Great  Southern- R    Co 

1>.  Ry.  Co.,  45  N.  W.  1065,  80  Iowa,      v.  Guest,  39  So.  654,  144  Ala.  373. 
757,  20  Am.  St.  Kep.  445.  68  Alabama  Great  Southerii  R    Co 

V.  Guest,  39  So.  654,  144  Ala.  373. 
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place  where  the  accident  occurred,  for  the  purpose  of  using  the 
same  for  giving  signals  by  the  acquiescence  of  the  company,  then 
the  deceased  was  not  a  trespasser  upon  the  track,  and  such  per- 
mission may  be  implied  if  the  deceased  and  other   employes   of 

said  Railway  Company  were  in  the  habit  of  sq  using  the 

railroad  of  defendant  without  objections  on  its  part;  and  it  is  for 
you  to  determine,  from  all  the  facts  in  evidence  before  you,  wheth- 
er or  not  deceased  had  such  permission.**  , 

§  4327(2).     Missouri 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff's  husband  and  others  were  in  the  habit  of  using 

the  track  of  the  defendant's  railway  next  to  the river,  and  on 

which  plaintiff's  husband  was  at  the  time  he  was  killed,  in  tow- 
ing said  boats  up  the  river,  and  had  been  in  the  habit  of  doing 
so  continuously  for  a  long  time  prior  to  the  day  in  question,  with- 
out objection  or  protest  on  the  part  of  the  defendant,  or  under 
such  circumstances  when,  by  the  exercise  of  ordinary  care,  it 
might  have  known  that  they  were  using  said  track,  and  that  said 

track   was  on  street  between  and  streets, 

and  if  from  the  nature  of  the  ground  lying  between  said  track 

and  the river  there  was  no  other  place  where  those  towing 

boats  up  the  river  could  reasonably  be  expected  to  go,  then  the 
court  instructs  the  jury  that  the  plaintiff's  husband  was  not  a 
trespasser  in  being  upon  said  track  at  the  time  he  was  run  against 
and  killed.*^ 

S  4327(3).    Virginia 

You  are  instructed  that  the  jury  are  the  triors  of  the  facts  as  to 

whether  or  not was  a  licensee  on  the  defendant's  right  of 

way.  If  the  jury  believe  from  the  evidence  that  the  deceased, 
,  when  he  received  his  injuries,  was  traveling  along  the  foot- 
path or  way  over  the  defendant's  land,  which  had  been  long  used 
as  a  walk  way,  leading  to  a  crossing  over  defendant's  track,  by 
himself  and  certain  other  individuals,  occupants  of  an  adjoining 
lot  or  close,  or  by  the  general  public,  with  the  knowledge  of  the 
defendant  company,  and  without  any  objection  on  its  part,  then 

the  jury  must  find  that  said  was  not  a  trespasser  while 

traveling  said  path,  but  that  he  was  a  licensee,  and  not  wrong- 
fully traveling  said  path.*" 

0*  McMarshall  v.  Chicago,  R.   I.  &  os  Norfolk    &    W.    R.     Co     v     Dp 

P.  R.y.  Co.,  4.5  N.  W.  1065,  80  Iowa,      Board's  Adm'r,  22  S.  E   5u'    Oi   Vn 
757,  20  Am.  St.  Rep.  445.  700,  29  U  R.  A.  825.  ' 

f-'  Ijfi  Mii.v  V.  Missouri  Pac.  Ry.  Co., 
16  S.  W.  1049,  105  Mo.  361. 


4577  RAILROADS  §  4S29(2) 

§  4328.     Same — Effect  of  signs  warning  pedestrians  to  keep  off 
track 

The  court  instructs  the  jury  that  although  they  may  believe  from 
the  evidence  that  defendant,  at  the  time  plaintiff  ireceived  his  in- 
juries, had  on  its  grounds  in  one  or  more  conspicuous  places  sign- 
boards warning  pedestrians  of  the  danger  of  going  upon  its  tracks 
at  the  place  of  the  accident  and  not  to  do  so,  if  they  also  believe 
from  the  evidence  that  such  signboards  had  not  been  up  such  length 
of  time  as  would  afford  reasonable  opportunity  to  persons  in  the 
habit  of  using  defendant's  tracks  or  intending  to  use  them,  to  know 
of  their  presence,  then  and  in  such  event  they  would  not  be  au- 
thorized to  find  that  plaintiff,  at  the  time  of  receiving  his  injuries, 
was  a  trespasser  upon  defendant's  tracks,  unless  they  should  fur- 
ther believe  from  the  evidence  that  he  in  fact  saw  the  signboards  or 
one  of  them  before  the  accident,  under  such  circumstances  as 
would  have  enabled  a  person  of  ordinary  intelligence  and  prudence, 
situated  as  he  was,  to  understand  their  warning  to  keep  off  de- 
fendant's tracks  at  the  place  of  the  accident.*' 

§  4329.     Duty  towards  trespassers  on  track 
§  4329(1).    Alabama 

The  court  instructs  the  jury  that,  although  was  a  tres- 
passer on  defendant's  track  at  the  time  he  was  hit  by  defendant's 
engine,  yet,  if  the  agent  or  employes  of  defendant  in  charge  of  the 
train  saw  him  on  the  track  in  time  to  stop  the  train  and  avoid 
hitting  him  and  failed  to  do  so,  then  your  verdict  should  be  for 
plaintiff.'* 

The  court  instructs  the  jury  that,  if  you  are  reasonably  satisfied 
that  the  engineer  of  defendant  saw  plaintiff's  intestate  in  front  of 
his  .train  in  a  perilous  position  in  time  to  stop  said  train  before 
striking  said  intestate,  and  said  engineer  negligently  failed  to  stop 
said  train,  and  that  intestate's  death  was  a  proximate  cause  of 
such  negligence,  then  your  verdict  should  be  for  plaintiff.** 

§  4329(2).    Georgia 

You  are  instructed  that,  where  persons  generally,  even  though 
trespassers,  habitually  use  the  property  of  a  railroad  company, 
with  the  knowledge  And  without  the  disapproval  of  the  employes 
having  such  property  in  charge,  or  to  such  an  extent  as  to  put  the 
railroad  company  and  its  servants  and  agents  upon  notice  of  such 
use,  and  there  is  no  disapproval  or  means  adopted  to  prevent  its  use, 

«7  Southern  By.  Co.  in  Kentucky  v.  '"  Louisville  &  N.  E.  Co.  v.  Kay- 
Jones,  188  S.  W.  873,  172  Ky.  8.  burn,  73  So.  461,  198  Ala.  191.- 

88  Louisville  &  N.  R.  Co.  v.  Bay- 
burn,  73  So.  461,  198  Ala.  19L 
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(the  railroad  company,  in  that  event,  if  that  exists,  if  that  be  true,  is 
bound  to  anticipate  that  such  use  of  the  property  will  continue.'''* 

$4329(3).     Indiana 

The  court  insfructs  the  jury  that  the  decedent, ,  was  a  tres- 
passer upon  defendant's  track  at  the  time  and  place  complained 
of  by  the  plaintiff,  and  the  jury  in  this  case  will  find  for  the  defend- 
ant, unless  they  further  believe  from  a  preponderance  of  the  evi- 
dence that  the  defendant's  engineer  in  charge  of  its  east-bound  train 

No. at  the  time  and  place  complained  of  discovered  that  said 

decedent,  ,  was  in  a  perilous  position  on  defendant's  track 

in  front  of  said  train,  and  that  the  decedent  was  unaware  of  his 
perilous  position,  and  that  he  made  said  discovery  in  time  to  avoid 
striking  said  decedent  by  stopping  said  train  or  checking  the  speed 
thereof  by  the  exercise  of  ordinary  Care  in  the  use  of  the  means 
then  at  hand  and  under  the  control  of  said  engineer  consistent  with 
the  safety  of  said  train  and  the  passengers  thereon.  But,  in  case 
you  find,  that  said  engineer,  with  ordinary  care  in  the  use  of  such 
means  as  were  then  at  hand  and  under  his  control,  and  without  en- 
dangering the  train  or  the  persons  thereon,  could  have  stopped 
said  train  or  checked  the  Speed  thereof  so  as  to  avoid  striking  said 
decedent,  then  your  verdict  should  be  for  the  plaintiff. "^ 

§  4329(4).    Kentucky 

The  court  instructs  the  jury  that  decedent,  at  the  time  he  was 
struck,  was  a  trespasser  on  the  defendant's  right  of  way  and  those 
in  charge  of  the  train  owed  him  no  duty  until  his  peril  was  actually 
discovered  by  them,  and  if  you  believe  that,  after  his  peril  was 
actually  discovered,  the  defendant's  employes  used  all  reasonable 
means  at  their  command  to  avoid  injuring  him,  considering  the 
time  at  their  disposal,  you  should  find  for  the  defendant.'^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  in' this 
case  that,  after  the  engineer  in  charge  of  defendant's  engine  became 
aware  of  the  fact  that  decedent  was  on  or  so  near  the  track  on 
which  said  train  was  running  as  to  render  his  position  dangerous 
or  perilous,  he  failed  to  use  ordinary  care  to  apprise  decedent  of 
the  approach^  of  the  train  and  to  avoid  striking  him,  and  that  as  a 
result  thereof  he  was  struck  and  killed,  you  should  find  for  the 
plaintifif.  On  the  other  hand,  unless  you  do  believe  from  the  evi- 
dence that  the  said  engineer,  after  becoming  aware  of  decedent's 
presence  on  or  so  near  said  track  as  to  render  his  position  dan- 
gerous or  perilous,  did  fail  to  use  ordinary  care  to  apprise  him 

70  Western  &  A.  R.  Oo.  v.  Watkins,  72  Johnson's  Adm'r  v.  Louisville  & 
80  S.  E.  916,.  14  Ga.  App.  388.                   N.  R.  Co.,  118  S.  W.  383. 

71  Pennsj'lvania  Co.  v.  Reesor,  108 
N.  B.  983,  60  Ind.  App.  636. 
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of  the  approach  of  the  train  and  to  avoid  striking  him,  you  should 
find  for  the  defendant;  and,  in  determining  the  question  as  to 
whether  said  engineer  did  or  not  use -ordinary  care,  you  should 
consider  the  time  in  which  he  had  to  act,  and  all  the  circumstances 
of  the  situation.'* 

§  4329(5).     Mississippi 

The  court  instructs  the  jury  that  the  defendant's  engineer  was 
not  bound  to  keep  a  lookout  for  persons  walking  along  the  track, 
or  sitting  upon  the  railroad  track  in  the  nighttime,  at  a  place  be- 
tween stations,  for  purposes  of  their  own  convenience,  nor  is  the 
defendant  railroad  company  under  any  obligations  to  such  persons 
to  equip  its  locomotives  with  headlights,  or  to  see  that  the  head- 
lights are  burning,  but  its  only  duty  and  obligation  to  such  person 
is  to  not  wantonly  or  willfully  injure  him.''* 
$  4329(6).    Oklahoma 

You  are  instructed  that  under  the  evidence  in  this  case  the  plain- 
tiff's decedent  was  a  trespasser  upon  the  company's  tracks,  but 
even  as  such  it  became  the  duty  of  the  defendants'  agents  and  serv- 
ants in  charge  of  its  train,  when  they  saw  him  in  imminent  peril, 
if  they  did  so  see  him,  to  exercise  ordinary  care  to  avoid  injuring 
him.  The  law  is  that  this  duty  does  not  arise  until  the  imminent 
peril  of  the  trespasser  is  discovered,  but  whether  or  not  the  agents 
and  servants  of  the  defendant  company  in  charge  of  its  train  saw 
plaintiff's  decedent  in  imminent  peril  in  time  to  avoid  injuring  him 
by  the  use  of  ordinary  care  is  a  question  of  fact  for  the  jury  under 
all  the  facts  and  circumstances  in  proof  in  the  case.'^ 

§  4329(7).    Oregon 

I  instruct  you,  as  a  matter  of  law  in  this  particular  case,  that  the 

injured  party, ,  at  the  time  of  the  accident  was  a  trespasser 

upon  the  property  of  the  railroad  company,  the  defendant  in  this 
case.  Now  the  law  compels  a  railroad  company,  or  anybody  else, 
to  use  a  certain  amount  of  diligence  even  toward  trespassers,  and 
the  duty  which  they  are  required  to  perform  is  that  they  shall  not 
willfully  or  wantonly  injure  anybody,  even  a  trespasser.  It  is  for 
you  to  determine,  under  all  the  circumstances  of  this  case,  whether 
the  engineer  saw  the  parties  upon  the  trestle  or  bridge  in  sufficient 
time  so  that  with  the  use  of  ordinary  care  he  could  have  avoided 
injuring  therh.  'If  he  could  have,  then  the  railroad  company  is 
liable.  If  he  used  his  best  endeavors,  after  he  did  see  them  and 
found  out  that  they  were  upon  the  track,  to  stop  the  train,  and 


78  Johnson's  Adm'r  v.  Louisville  &  ^o  Bonner  v.  Chicago,  R.  I.  &  P. 

N.  B.  Co.,  118  S.  W.  383.  Co.,  185  P.  1093,  77  Okl.  18. 

71  Alabama  Great  Southern  Ry.  Co. 
V.  Daniell,  66  So.  730,  108  Miss.  358. 
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notwithstanding  that  they  were  injured,  then  the  railroad  company- 
is  not  liable.''* 

§  4329(8)^   Texas 

You  are  instructed  that  the  plaintiff  at  the  time  of  the  collision 
and  injury  complained  of  was  a  trespasser  on  the  track  of  the  de- 
fendant, and  that  the  defendant  owed  him  no  duty  until  his  position 
of  peril  was  discovered." 

§  4329(9).    West  Virginia 

The  court  instructs  the  jury  that,  even  if  the  plaintiff's  decedent, 
— ,  was  in  the  position  of  a  trespasser  on  the  defendant's  prop- 
erty, yet  it  was  the  duty  of  the  defendant  to  exercise  ordinary  care 
to  avoid  injury  to  him;   therefore,  if  the  jury  believe  from  all  the 

evidence  that  said could  have  been  seen  by  the  engineer  or 

fireman  on  the  engine  mentioned  in  evidence  by  the  exercise  of 
ordinary  care  in  time  to  stop  the  engine  and  avert  the  accident,  it 
was  their  duty  to  do  so,  and,  if  they  neglected  to  keep  a  constant 
lookout  ahead,  and  thereby  failed  to  see  him  in  time  to  stop,  the 
defendant  railway  company  is  liable,  and  the  jury  should  find  for 
the  plaintiff;'*  '  ' 

The  court  instructs  the  jury  that,  even  if  the  plaintiff's  decedent, 
-,  was  in  the  position  of  a  trespasser  on  the  defendant's  prop- 
erty, it  was  the  defendant's  duty  to  exercise  ordinary  care  to  avoid 
injury  to  him.  Therefore,  if  the  jury  believe  from  all  the  evidence 
in  this  case  that  the  engineer  or  fireman  on  the  engine  mentioned 
in  the  evidence  did  see  the  hand  car  mentioned  in  evidence,  on 

which  the  said was  riding,  in  time  to  stop  the  engine  and 

avert  the  accident,  it  was  their  duty  to  stop  the  engine  as  soon 
as  possible,  and  if  they  could  have  stopped  in  time  to  avoid  injury 
to  him  by  the  exercise  of  ordinary  care,  and  neglected  to  do  so, 
the  defendant  is  liable,  and  the  jury  should  find  for  the  plaintiff." 

§  4330.     Care  required  as  to  license.es 
§  4330(1).    United  States 

The  jury  are  instructed  that,  if  the  plaintiff  was  lawfully  upon 
the  railroad  of  the  defendant  at  the  time  of  the  collision  by  the 
license  of  the  defendant,  and  the  collision  and  consequent  injuries 
to  him  were  caused  by  the  gross  negligence  of  one  of  the  seryants 
of  defendant  then  and  there  employed  on  the  road,  plaintiff  is  en- 
titled to  recover,  notwithstanding  the  circumstances  given  in  evi- 

7  8  Summerfield    v.    Southern    Pac.  St.  L.  Ry.  Co.,  23   S    E    593    41  W 

<;o.,  163  P.  420,  83  Or.  219.  Va.  407.                                       ' 

TrFrick  V.  International  &  G.  N.  f  n  paviclson  v.  Pittsburg    C     C    & 

Ej,  Co.  (Civ.  App.)  207  S.  W.  198.  St.  L.  Ry.  Co.,  23  S.  E   593  41  W  Vf 

"Davidson  v.  Pittsburg,  C,  C.  &  407.                 >    ^  ^- ^-  om,  u  w.  va. 
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dence  and  relied  upon  by  defendant  as  a  defense,  to  wit,  that  the 
plaintiff  was  a  stockholder  of  defendant  riding  by  invitation  of  the 
president  of  defendant,  paying  no  fare  and  not  in  the  usual  passen- 
ger cars.*" 

§  4330(2).    Illinois 

The  court  instructs  the  jury  that  if  you  believe,  from  the  evi- 
dence, that  plaintiff  was  on  the  railroad  right  of  way  where  he  was 
injured  simply  by  the  acquiescence  of  the  railroad  company  he  was 
a  mere  licensee,  and  the  defendant  would  owe  him  no  other  or 
greater  duty  as  to  his  safety  than  if  he  were  a  trespasser  on  said 
railroad  track,  and  the  duty  owed  to  a  trespasser  by  a  railroad 
company  is  simply  to  refrain  from  wantonly  and  willfully  injuring 
him.*'- 

S  4330(3).    Missouri 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  on  ,  and  for  several  years  before  that  date,  the 

"crusher  plant,"  mentioned  in   evidence,  was  maintained  on  the 

right  of  way  of  the  defendant, Railroad  Company,  and  that 

said  "crusher  plant"  was  then  and  there  maintained  for  the 
mutual,  financial  benefit  of  the  operators  of  said  "crusher  plant" 
and  the  defendants,  and  that  there  was  a  "footpath"  extending 
across  the  "main  line"  from  the  "eiigine  house"  to  a  "toolhouse" 
mentioned  in  evidence,  and  that  for  several  years  said  "footpath" 
had  been  frequently,  habitually,  and  generally  used  by  employes 
of  said  "crusher  plant"  walking  across  said  "main  line"  with  the 
knowledge  and  acquiescence  of  the  defendants,  and  that  such  use 
of  said  "footpath"  and  said  "main  line"  was  reasonably  neces.sary  in 
transacting  the  business  of  said  "crusher  plant,"  and  that  the 
usual  and  ordinary  running  of  said  "crusher  plant"  makes  a  louder 
noise  than  the  running  of  a  train,  together  with  the  ringing  of  the 
bell  on  the  locomotive  engine  thereof,  and  that  a  clear  view  of  the 
"main  line"  near  said  "crusher  plant"  is  frequently  obscured  by 
dust  and  smoke,  and  that  the  defendants,  acting  through  their  offi- 
cers, servants,  and  agents,  either  knew  of  said  surrounding  condi- 
tions, or,  by  the  exercise  of  ordinary  care  and  diligence,  might  have 
known  thereof,  then  employes  of  said  "crusher  plant,"  if  properly 
and  with  reasonable  care  using  said  "footpath"  and  "njain  line," 
were  not  trespassers,  and  the  defendants'  employes  in  running 
trains  over  said  stretch  of  track  near  said  "crusher  plant"  did  not 
have  a  right  to  expect  an  absolutely  clear  track;  but,  if  you  so 
find  the  facts  to  be,  it  was  their  duty  to  exercise  ordinary  and  rea- 

80  Philadelphia  &  R.  R.  Co.  v,  Der-  bi  Cunningham  v.  Toledo,  St.  L.  & 
by,  14  How.  468,  14  L.  Ed.  502.  W.  R.  Co.,  103  N.  E.  594,  260  111.  589. 
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sonable  care  and  caution  for  the  personal  safety  of  employes  of 
said  "crusher  plant."  And  a  failure  to  perform  this  duty,  if  you 
believe  from-  the  evidence  that  there  was  such  failure,  is  negligence 
as  a  matter  of  law.*^ 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence in  the  case  that  at  the  time  in  question,  the  plaintiff's  husband 

was  on  the  track  of  the  defendant's  railway  on  the  levee  on 

street  in  'between  and  streets,  going  up  the 

track  in  a  westerly  direction,  and  pulling  with  a  rope  a  sand- 
boat,  which  was  in  the  river,  and  that  the  plaintiff's  hus- 
band and  others  had  been  accustomed  for  a  long  time  prior  thereto 
to  use  the  track  at  said  place  in  pulling  their  boats  up  the  river, 
which  the  defendant,  its  servants,  agents,  and  employes  knew,  or 
by  the  exercise  of  ordinary  care  might  have  knowti,  and  that, 
while  the  plaintiff's  husband  was  so  on  said  track  as  aforesaid,  the 
defendant's  servants,  agents,  or  employes  negligently  and  care- 
lessly caused  two  cars  to  be  run  onto  the  track  where  plaintiff's 
husband  was  walking,  and  the  said  cars  were  detached  from  the 
engine,  and  negligently  and  carelessly  projected  onto  said  track 
where  the  same  was  down  grade,  and  the  defendant  negligently 
and  carelessly  left  said  cars  so  that  the  same  could  not  be  stopped, 
or  negligently  or  carelessly  failed  to  stop  said  cars,  so  that  the 
said  cars  ran_  upon  the  plaintiff's  husband  from  behind  him,  and 
killed  him,  and  that  the  defendant  knew,  or  by  the  exercise  of 
ordinary  care  might  have  known,  the  danger  to  which  plaintiff's 
husband  was  exposed,  in  time  to  have  avoided  a  collision  with  the 
plaintiff's  husband,  and  negligently  and  carelessly  failed  to  avoid 
a  collision  with  plaintiff's  husband,  and  negligently  and  carelessly 
failed  to  give  the  plaintiff's  husband  warning  of  the  approach  of 
said  cars,  then  the  plaintiff  is  entitled  to  recover,  unless  the  plain- 
tiff's husband  knew,  or  by  the  exercise  of  ordinary  care  might  have 
known,  that  said  cars  were  approaching,  and  could  have,  after  he 
knew,  or  by  the  exercise  of  ordinary  care  might  have  known,  that 
said  cars  were  approaching,  avoided  a  collision  with  the  same  by 
the  exercise  of  ordinary  care  on  his  part.** 

§  4330(4).    South  Carolina 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  track  upon  which  the  plaintiff  is  alleged  to  have  been  in- 
jured was  frequented  by  people  passing  to  and  fro  along  said  rail- 
road, which  fact  was  well  known  to  defendant  or  its  agents,  serv- 
ants, and  employes,  and  it  had  been  so  used  for  a  long  time,  then 
the  plaintiff  in  being  found  upon  said  track  with  no  knowledge  of 

82  Hubbard  y.  Wabash  K.  Co.,  103  ss  r.e  May  y.  Missouri  Pac  Ey  Co 

S.  W.  579.  16   S.  W.   1019,  105  Mo.  361.      "        ' 
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the  approach  of  the  train  would  be  a  licensee  thereon,  and  it  was 
the  duty  of  the  defendant  to  observe  ordinary  care  in  backing  its 
cars  into  said  yard  and  upon  said  track.** 

The  jury  is  instructed  that,  if  they  believe  from  the  testimony 
that  the  plaintiff  at  the  time  of  the  said  accident  was  in  the  em- 
ployment of  the  mill,  and  that  he  was  without  knowledge  of  the  ap- 
proach of  the  cars  and  in  the  pursuit  of  lawful  business,  and  it 
was  the  custom  of  the  employes  of  the  mill  to  cross  said  track  and 
to  go  upon  the  said  track  at  their  pleasure  and  without  warning  to 
keep  off  of  it,  then  the  plaintiff  had  a  right  to  be  there,  and  de- 
fendant owed  him  the  duty  of  ordinary  care.*' 

§  4330(5).    Virginia 

The  court  instructs  the  jury  that  it  was  not  the  duty  of  the 

defendant  company,  so  far  as  was  concerned,  to  station  a 

lookout  on  its  front  car,  or  to  make  any  previous  preparation  for 
him.** 

The  court  instructs  the  jury  that  the  defendant  railway  company 
did  not  owe  ■ ■  the  duty  of  running  its  trains  in  any  particu- 
lar manner  or  at  any  particular  rate  of  speed;  and  it  was  under  no 
obligation  to  keep  a  lookout  on  its  car,  or  to  ring  its  bell,  or  to 
blow  its  whistle ;  and  no  recovery  can  be  had  by  the  plaintiff  in 
this  case,  based  upon  the  defendant's  failure  to  do  any  or  all  of 
these  things.*'' 

The  court  further  instructs  the  jury  that,  if  they  find  that 

was  traveling  said  path  as  such  licensee,  no  duty  was  imposed 
upon  the  defendant  company  to  keep  the  said  path  in  good  order 

and  repair,  and  the  said traveled  thereon  at  his  peril.    But  if 

the  jury  believe  from  the  evidence  that  the  defendant  company  did 
carelessly  and  negligently  make  an  excavation  beneath  said  path- 
v/ay,  not  open  to  the  common  observation  of  persons  walking  along 

said  path,  and  no  notice  or  warning  had  been  given  to  said 

and  that  said ,  while  walking  along  said  path  or  way  with 

due  caution  and  care,  was  injured  and  killed  by  reason  of  said  ex- 
cavation, then  the  said  defendant  company  is  liable  to  answer 
therefor  in  damages.  But  if  the  jury  believe  from  the  evidence  that 
the  supposed  excavation  complained  of  was  open  to  the  common 
observation  of  those  traveling  along  said  pathway,  and  that  said 

^  by.  the  exercise  of  ordinary  care,  could  have  observed  the 

same,  and  that  he  carelessly  and  negligently  stepped  into  said  ex- 

8  4  Goodwin  v.  Atlantic  Coast  Line  Saunders'  Adm'i-,  83   S.   E.   374,   116 

R.  Co.,  64  S.  E.  242,  82  S.  C.  321.  Va.  826. 

80  Goodwin  v.  Atlantic  Coast  Line  »7  Chesapeake    &    O.    Ry.    Co.    >-. 

R.  Co.,  64  S.  E.  242,  82  S.  C.  321.  Saundere'   Adm'r,  83   S.   E.  3T4,  116 

86  Chesapeake    &    O.    Ry.    Co.    v.  Va.  826. 
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cavation,  then  he  was  chargeable  with  contributory  negligence,  and 
is  not  entitled  to  recover.** 

§  4331.     Duty  to  persons  riding  on  hand  car  by  permission  of  em- 
ployees of  railroad  company  given  without  authority 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  plaintiff's  decedent, ,  was  killed  .while  riding 

on  defendant's  hand  car,  and  that  the  defendant  was  not  accustom- 
ed to  carry  passengers  on  its  hand  car,  and  had  not  authorized  its 
servants  who  were  in  charge  of  the  hand  car  in  which  said  decedent 
was  so  riding  to  carry  passengers  thereon,  they  will  find  a  verdict 
for  the  defendant,  unless  they  further  find  that  the  engineer  and 
fireman  in  charge  of  the  extra  passenger  train  mentioned  in  the 
evidence  failed  to  :use  ordinary  care  to  avoid  such  killing,  even 
though  they  also  find  that  said  decedent  was  riding  on  said  hand 
car  by  permission  of  the  servants  in  charge  thereof.** 

§  4332.     Duty  to  persons  in  habit  of  using  track  as  passway  for 
private  convenience 

See,  also,  ante,  §  4321(2). 
§  4332(1).     United  States 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant's  tracks  and  right  of  way  at  the  place  in  question, 
for  a  long  time  prior  to  the  accident,  had  been  openly,  continu- 
ously, and  habitually  used  as  a  passway  by  a  large  number  of  per- 
sons both  by  day  and  night,  and  that  the  defendant  knew,  or  in 
the  exercise  of  reasonable  care  could  have  known,  of  such  use  of 
its  tracks,  and  that  the  servants  of  defendant  "kicked"  or  "shunted" 
a  car  without  lookout,  lights,  or  signals  along  said  tracks  and  right 
of  way  on  the  night  in  question,  where  and  when  they  might  have 
reasonably  expected  people  to  be  passing,  and  that  they  thereby 
failed  to  exercise  the  degree  of  care  ordinarily  and  reasonably  to 
be  required  of  them  under  the  circumstances,  and  that  by  reason 
thereof  the  plaintiff,  without  any  lack  of  ordinary  care  on  his  part, 
was  struck  and  injured  by  said  car,  then  you  should  find  for  the 
plaintiff.^' 

§  4332(2).    Kentucky 

You  are  instructed  that  it  is  the  undisputed  evidence  in  this  case 
that,  at  and  before  the  time  complained  of  by  plaintiff,  persons, 
and  the  public  generally,  were  in  the  habit  of  using  the  tracks  and 
yard  of  the  defendant Railway,  between and 

8  8  Norfolk    &    W.    R.    Co.    v.    De  St.  L.  By.  Co.,  23  S.  E  593  41  W  Va 

Board's  Adm'r,  22  S.  E.  514,  91  Va.  40T. 
700,  29  L.  R.  A.  825.  so  Hines  v.  Kountis  (C.  C.  A.,  Va.) 

8  9  Davidson  v.   Pittsburg,  C,  0.  &  272  F.  105. 
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streets  in  the  city  of ,  with  the  knowledge  of  said  defendant, 

and  the  court  now  instructs  you  that  it  was  the  duty  of  said  de- 
fendant's engineer,  ,  and  other  employes  of  said  railroad, 

in  charge  of  said  engine,  at  the  time  and  place  complained  of  by 
plaintifif,  to  keep  a  lookout  for  persons  using  said  track  and  yard, 
and  on  or  so  near  its  said  track  between  said  streets  as  to  be  liable 
to  collide  with,  or  be  struck  by,  said  engine,  and  to  give  notice  of 
the  movemetits  and  approach  of  said  engine  by  ringing  the  bell  or 
blowing  the  whistle  of  said  engine,  and'  to  have  said  engine  un- 
der reasonable  control,  and  to  exercise  ordihary  care  to  avoid  strik- 
ing and  injuring  persons  so  using  said  tracks  and  yard  between 
said  two  streets.  And  if  you  shall  believe  from  the  evidence  that 
defendant  and  its  said  engineer  failed  to  do  any  of  these  things,  arid 
by  reason  of  such  failure  and  as  the  direct  and  proxiriiate  cause 
thereof,  said  engine  was  caused  to  be  run  against  the  plaintiff,  and 
she  was  thereby  injured,  then  defendants  are  chargeable  with  neg- 
ligence, and  the  law  in  this  case  is  for  the  plaintiff,  and  you  will 
find  for  her.'*^ 

§  4332(3).    Missouri 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that,  at  the  point  on  the  track  of  the  defendant  where  plaintiff's 
husband  was  killed,  said  track  was  clear  and  unobstructed,  and 
sufficiently  straight  to  permit  a  plain  view  along  the  track  from 
any  approaching  train,  and  if  the  jury  believe  further  that,  at  said 
point  where  said  deceased  was  struck  by  the  train,  the  roadbed 
of  the  defendant,  both  east  and  west  of  said  spot,  was  at  that  time 
used,  and  had  for  a  long  period  of  time  prior  thereto  been  used, 
with  the  knowledge  of  the  defendant,  its  servants  and  employes, 
by  pedestrians  as  a  passway  leading  to  and  from  the  village  of 

,  then  it  was  the  duty  of  the  employes  of  the  defendant  in 

charge  of  the  train,  when  approaching  such  portion  of  the  road- 
bed of  defendant  as  was  used  as  aforpsaid  as  a  passway,  to  keep 
a  lookout  for  persons  and  to  ascertain  that  the  track  was  clear.* 

§  4332(4).    Oklahoma 

The  jury  are  instructed  that,  if  you  find  from  a  preponderance 
of  the  evidence  that  at  the  time  of  the  alleged  killing  of  the  de- 
ceased by  the  defendant,  and  long  prior  thereto,  the  defendant  had 
permitted,  or  acquiesced  in  allowing,  the  public  to  travel  along  its 
right  of  way  and  track  at  the  point  where  it  was  alleged  that  the 
deceased  wa^  killed,  then  it  was  the  duty  of  defendant,  while  oper- 
ating its  engines  and  cars,  through  its  agents  and  employees,  along 

01  Shrader  v.  Nashville,  C.  &  St.  L.  •Morgan  v.  Wabash  R.  Co.,  60  S. 

By.  Co.,  114  S.  W.  788.  W.  195,  159  Mo.  262. 
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said  track  and  right  of  way,  to  keep  a  reasonable  lookout  for  per- 
sons who  might  be  traveling  along  said  track  and  right  of  way.*^ 

§  4332(5).    Virginia 

The  court  instructs  the  jury  that,  if  the  jury  find  from  the  evi- 
dence that  the  defendant's  right  of  way  at  the.  point  where  the 
accident  occurred  was  at  the  time  of  the  accident,  and  prior  thereto, 
being  constantly  used  as  a  footway  by  men,  women,  and  children 
passing  over  it  daily  and  at  all  hours  for  such  length  of  time  as  to 
put  the  railway  company  on  notice  of  same,  then  the  defendant,  its 
motormen  and  servants,  are,  in  law,  charged  with  notice  that  it 
was  so  used,  and  it  then  became  the  duty  of  the  defendant  company 

to  use  ordinary  care  to  discover  (an  infant  of  the  age  of 

years),  if  on  the  track  on  the  bridge  on  which  the  train  was 

proceeding,  and  in  danger  at  the  place  mentioned,  and  that  if  the 
defendant  did  not  use  ordinary  care,  and  that  by  its  failure  so  to 
do  the  said  accident  occurred,  then  they  must  find  for  the  plain- 
tiff's intestate,  even  though  the  said  plaintiff's  intestate,  if  an  adult, 
would  have  been  guilty  of  contributory  negligence,  provided  they 
believe  from  the  evidence  that  the  servants  of  the  defendant  com- 
pany in  charge  of  its  car  did  not  do  all  that  they  could  consistently 

with  their  own  safety  after  the  danger  of  the   said  was 

known,  or  might  have  been  discovered,  by  the  said  servants  of  the 
defendant  by  the  exercise  of  ordinary  care  in  keeping  a  lookout  for 
persons  at  the  point  where  the  accident  occurred.®* 

The  court  instructs  the  jury  that  if  from  the  evidence  in  the  case 
they  believe  that  with  the  knowledge  of  the  defendant  its  track  at 
the  point  of  the  alleged  accident  had  been  for  a  number  of  years  prior 
to  and  up  to  the  time  of  said  accident  constantly  used  by  such  a 

number  of  the  inhabitants  of  the  village  of and  other  people 

as  a  walkway  and  passway,  and  that  the  defendant  might  reason- 
ably have  expected  that  some  of  such  inhabitants  or  people  might 
be  then  and  there  upon  its  track  at  the  said  point,  then  the  defend- 
ant owed  the  duty  of  taking  reasonable  care  to  discover  and  not 
to  injure  any  such  person  whom  it  might  reasonably  expect  to  be 
on  its  track  at  that  point;  and,  if  the  jury  believe  from  the  evi- 
dence in  the  case  that  the  servant  of  the  defendant  in  charge  of  its 
engine  at  the  time  of  the  injury  complained  of  could  by  the  exer- 
cise of  reasonable  care  under  the  circumstances  surroundino-  him 
at  the  time  have  discovered  the  danger  of  the  infant  plaintifif  in 
time  to  have  avoided  injuring  him,  but  that  he  failed  to  exercise 
such  reasonable  care  under  the  circumstances  surrounding  him  at 
the  time,  and  as  the  result  of  such  failure  ran  the  engine  against 
and  upon  the  infant  plaintiff,  and  thereby  inflicting  the  in'juries 

82  St.  Louis-San  Francisco  Ry.  Co.  "=*  Washington  &0.  D.  Ry.  v.  Ward's 

V.  Donahoo,  198  P.  81,  Adm'r,  89  S.  E.  140,  119  Va.  334. 
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complained  of,  the  defendant  is  liable,  and  the  jury  should  find  for 
the  plaintiff.*** 

The  court  instructs  the  jurj-  that  if  they  believe  from  the  evi- 
dence that  the  defendant,  or  its  agents  and  servants  in  charge  of 
and  operating  its  work  train,  had  knowledge  that  the  defendant's 
track  had  been  for  a  considerable  time  and  still  was  in  constant 
and  daily  use  by  a  large  number  of  the  empl63'^es  of  the  contractors 
who  were  engaged  in  work  upon  defendant's  track,  or  its  agents 
and  servants  in  charge  of  its  train  might  reasonably  have  expected 
said  employes  to  be  upon  the  track  at  the  time  and  point  that  the 
plaintiff's  decedent  was  killed,  it  was  the  duty  of  the  defendant, 
and  its  agents  and  servants  in  charge  of  and  operating  its  train,  to 
use  reasonable  care  to  discover  and  not  to  injure  them;  and  if  by 
the  exercise  of  reasonable  care  the  defendant,  and  its  agents  and 
servants  operating  said  train,  could  have  dis.covered  said  decedent 
and  avoided  injury  to  him,  it  was  their  duty  to  do  so,  and  a  failure 
to  discharge  that  duty  would  be  negligence,  for  which  the  defend- 
ant would  be  liable,  if  of  the  character  charged  in  the  declaration 
and  provided  such  negligence  was  the  proximate  cause  of  the  in- 
jury, and  provided,  further,  the  plaintiff's  intestate  was  not  guilty 
of  any  contributory  negligence  other  than  merely  walking  on  the 
defendant's  track.*^ 

The  court  instructs  the  jury  that  if  they  shall  believe  from  the 
evidence  that  the  plaintiff's  decedent,  along  with  other  employes 
of  the  contractors,  was  in  the  habit  of  walking  on  defendant's  track 
in  going  to  and  from  their  place  of  work  with  the  knowledge  and 
acquiescence  of  the  defendant,  and  if  they  further  believe  from  the 
evidence  that  at  the  time  he  was  killed  he  was  going  to  his  work 
on  defendant's  track,  then  his  mere  presence  there  upon  the  track 
did  not  constitute  him  a  trespasser,  nor  of  itself  constitute  con- 
tributory negligence ;  and  if  you  believe  from  the  evidence  that  the 
defendant,  or  its  agents  and  servants  in  charge  of  its  train,  should 
have  apprehended  the  presence  of  such  employes  upon  the  track  by 
reason  of  the  large  number  of  persons  using  same,  it  was  their 
duty  to  have  kept'a  reasonable, lookout  for  them,  to  avoid  injuring 
tliem,  and  to  have  given  reasonable  notice  or  warning  to  such  em- 
ployes of  the  approach  of  said  train,  and  a  failure  to  perform  either 
duty  would  be  negligence.  The  jury  must  further  believe,  how- 
ever, that  such  negligence  was  the  proximate  cause  of  the  injury, 
and  that  the  plaintiff  was  not  guilty  of  contributory  negligence, 
before  they  can  find  against  the  defendant.*" 

94  Southern  Ry.  Co.  v.  Wiley,  70  S.  "«  Norfolk  &  W.  Ry.  Co.  v.  Denny's 

E.  510,  112  Va.  183.  Aam'r,  56  S.  K  321,  106  Va.  383. 

ss  Norfolk  &  W.  Ry.  Co.  v.  Dennj^s 
Adm'r,  56  S.  ii.  321,  106  Va.  383. 
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The  court  instructs  the  jury  that  if  from  the  evidence  in  this 
case  they  believe  that,  by  and  with  the  knowledge  of  the  defendant, 
its  track  at  the  point  and  time  of  the  accident  was  constantly  used 
by  the  employes  of  the  contractors,  and  that  defendant  might  rea- 
sonably have  expected  that  such  employes  might  be  on  its  track, 
then  said  defendant  owed  the  duty  of  taking  reasonable  care  to 
discover  and  not  to  irijure  any  such  person  whom  it  might  rea- 
sonably expect  to  be  on  its  track  at  that  point;  and  if  the  jury  be- 
lieve from  the  evidence  in  this  case  that  the  servants  of  the  defend- 
ant in  charge  of  its  trains  could,  in  the  exercise  of  reasonable  care 
under  the  circumstances  Surrounding  them  at  the  time,  by  hav- 
ing a  proper  lookout,  have  discovered  the  danger  of  the  plaintiff's 
intestate  in  time  to  avoid  the  accident,  and  that  said  defendant  neg- 
ligently failed  to  have  a  proper  lookout,  and  this  failure  was  the 
proximate  cause  of  the  death  of  plaintiff's  intestate,  and  that  there 
was  no  contributory  negligehce  on  the  part  of  the  plaintiff,  then 
they  must  find  for  the  plaintiff.*'' 

The  court  further  instructs  the  jury  that,  even  if  they  should 
believe  from  the  evidence  in  this  case  that  the  plaintiff's  intestate 
was  himself  guilty  of  contributory  negligence  in  going  upon  de- 
fendant's track,  yet  if  they  believe  from  the  evidence  that  the  de- 
fendant knew  that  its  track  at  this  time  and  point  was  being  con- 
stantly used  as  a  passway  by  the  employes  of  the  contractors  in 
going  to  and  from  their  work,  and  could  or  should  by  the  exercise 
of  reasonable  care  have  discovered  the  perilous  position  of  the 
plaintiff's  intestate  on  its  track,  by  having  a  proper  lookout,  or 
could  have  warned  them  of  the  approach  of  the  train  in  time  to 
avoid  the  accident,  but  negligently  failed  to  do  so,  and  by  reason 
of  such  failure  the  plaintiff's  intestate  was  run  over  by  its  train  and 
killed,  then  they  must  find  for  the  plaintiff,  unless  the  jury  further 
believe  the  plaintiff  was  guilty  of  contributory  negligence  other 
than  merely  going  upon. the  track,  in  which  case  the  jury  must 
find  for  the  defendant.®® 

§  4333.    Persons  on  bridge  or  trestle 

The  court  instructs  the  jury  that  the  defendant  did  not  oWe  the 
plaintiff's  decedent  the  duty  of  blowing  its  whistle,  ringing  its 
bell,  running  its  engines  at  any  particular  rate  of  speed,  or  having 
a  light  on  said  engines  or  tender;  and  if  the  jury  believe  from  the 

evidence  that  the  signals  near street  were  for  the  use  and 

guidance  of  the  employes  of  the  company  in  running  trains  and 

»^  Norfolk  &  W.  Ry.  Co.  v.  Denny's  of  the  railroad  company  to  provide 

Adm'r,  56  S.  B.  321,  106  Va.  383.    In  additional    force    to   keep   a   pVoper 

this  instruction  the  phrase  "by  hav-  lookout. 

ing  proper  lookout"  should  not  be  con-  ap  Norfolk  &  W.  Ry.  Co.  v.  Denny's 

strued  to  mean  that  it  was  the  duty  Admir,  56  S.  E.  321,  106  Va.  383.    ' 


4589  RAILROADS  §  4334(2). 

engines  over  said  bridge  or  trestle,  and  were  not  for  the  benefit 
or  information  of  the  public,  no  negligence  ■  can  be  imputed  to  the 
defendant  for  changing  its  signal  and  running  its  engines  across 
the  eastern  or  upper  trestle  or  bridge  at  .the  time  it  did.  And  if 
the  juiy  believe  from  the  evidence  that  the  servants  of  the  de- 
fendant in  charge  of  the  engine  could  not,  in  the-  exercise  of  rea- 
sonable care,  under  the  circumstances  surrounding  them  at  the 
time,  have  known  of  the  danger  to  the  plaintiff's'  decedent  in  time 
to  avoid  the  accident,  they  must  find  for  the  defendant.  But  the 
jury  are  further  instructed  that  if  they  believe  from  the  eyidence 
that  the. servants  of  the  defendant  in  charge  of  the  engine  could, 
in  tBe  exercise  of  reasonable  care, ,  under  the  circumstances  sur- 
rounding them  at  the  time,  by  having  a  proper  lookout,  have  dis- 
covered the  danger  of  the  plaintiff's  intestate  in  time  to  avojd  the 
accident,  they  must  find  for  the  plaintiff.^ 

§  4334.     Right  to  assume  that  travelers  will  keep  out  of  danger 
or  that  persons  on  track  will  leave  it 

See,  also,  post,  §  4391. 

Fresiimptions  permissible  to  motorman  of  street  car,  see  post,  §  4840. 

§  4334(1).     Kentucky 

The  jury  are  instructed  that  if  the  agents  and  servants  of  the 
defendant  in  charge  of  the  train  which  injured  the  plaintiff  were 
giving  timely  and  reasonable  warning  by  the  ringing. of  the  bell 
or  the  blowing  of  the  whistle,  or  other  reasonable  warning,  of  the 
approach  of  said  train  to  the  place  where  the  plaintiff  was  injured, 
and  if  at  said  time  the  plaintiff  was  walking  be'tween  the  defend- 
ant's railway  tracks  in  a  position  where  he  was  not  in  danger  of 
being  struck  by  said  train,  andi  if  defendant's  agents  or  servants  in 
charge  of  said  train  saw  the  plaintiff  so  walking,  then  the  defendant 
was  not  required  to  anticipate  that  the  plaintiff  would  put  hitn- 
self  in  a  position  of  peril,  but  had  the  right  to  assume  that  he  was 
aware  of  the  approach  of  the  train,  and  would  keep  out  of  danger ; 
and,  if  the  jury  shall  believe  from  the  evidence  that  the  plaintiff 
changed  his  course  and  went  upon  the  railway  track  in  front  o'f 
the  approaching  train,  or  so  close  to  it  as  to  be  struck  by  it  in  pass- 
ing, and  was  struck,  or  run  over,  by  said  train,  the  jury  will  find 
a  verdict  for  the  defendant.^ 

§  4334(2).    Missouri 

The  court  instructs  the  jury  that  if  you  find  that was  in 

a  place  of  safety  before  he  stepped  onto  the  track,  and  when  the 
engineer  first  discovered  him,  then  the  engineer  had  the  right  to 

1  Chesapeake  &  O.  Ry.  Co.  v.  Eog-  2  Louisville  &  N.  R.  Co.  7.  Cook,  128 
ers'  Adm'x,  41  S.  E.  732,  100  Ya.  324.      S.  W.  81. 
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presume  that  he  would  not  go  onto  the  track  in  front  of  an  ap- 
proaching train,  and  the  engineer  was  not  required  to  make  any 
effort  to  stop  said  train  until  he  discovered  that  said  — : in- 
tended to  or  was  starting  to  go  onto  the  track;   and  the  engineer 

had  the  right  to  presume  that  the  said possessed  reasojaable 

intelligence  sufficient  to  avoid  danger,  in  the  absence  of  evidence 

that  the  engineer  knew  the  said was  mentally  deranged  or 

of  unsound  mind.* 

S  4334(3).     Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  brakeman  or  conductor,  who  were  on  the  end  of  the 

lead  car  of  the  work  train,  saw and walking  on  the 

railroad  track  in  front  of  the  moving  train,  and  there  was  nothing 
about  their  appearance  or  manner  to  indicate  that  they  were  not 
aware  of  their  danger,  then  they  had  the  right  to  presume  that  the 
said and  ^  would  exercise  reasonable  care  and  pru- 
dence to  avoid  danger,  and  would  get  off  of  the  said  track  in  time 
to  avoid  the  approaching  train,  and  it  was  not  their  duty  to  under- 
take to  protect  said  and  until  they  saw  that  thp 

said and would  not  get  off  the  said  track  and  were 

in  a  position  of  danger.* 

§  4335.     Duty  to  persons  apparently  unconscious  of  danger 
See,  also,  ante,  §§  4321(1),  4329(3) ;   post,  §  4850. 

You  are  instructed  that,  if  the  jury  believe  from  the  eividence 
that  the  engineer  in  charge  of  the  locomotive  saw  the  plaintiff  was 
engaged  in  his  work  and  apparently  unconscious  that  the  train 
was  approaching  him,  notwithstanding  the  warning  that  may  have 
been  given  him,  then  it  was  the  duty  of  the  engineer  to  use  all 
reasonable  means  in  his  power  to  arrest  the  attention  of  the  plain- 
tiff, and  avoid  injuring  him.^ 

§  4336.     Duty  to  knowr  that  person  stepping  off  track  has  reached 
a  place  of  safety 

Now,  I  charge  you,  as  a  matter  of  law,  that  if  he  passed  beyond 
the  cross-ties,  the  question  of  liability  in  the  case,  if  he  stepped 
from  the  side  of  the  track  at  all,  would  depend  upon  the  distance 
that  he  stepped  to  one  side  of  the  track,  under  all  of  the  circum- 
stances of  the  case.  If  the  employes  running  a  railroad  train  see 
a  person  ahead  on  the  track  as  an  obstruction,  and  sound  the  alarm, 
and  he  seeing  it,  or  for  any  other  reason,  on  learning  that  the  train 

3  Jackson  t.  Kansas  City,  Ft.  S.  &  <  Norfolk  &  W.  Ry   Co   v    Denuv's 

M.  E.  Co.,  58  S.  W.  .32,  157  Mo.  621,      Adm'r,  56  S.  E.  -321,  106  Va.'  383. 
SO  Am.   St.  Kep.  650.  s  Louisville  &  N.  K.  Co.  v.  Morhiy 

(C.  C.  A.,  111.)  86  F.  240,  30  C.  C.  A.  6. 


4591  RAILROADS  §    4336 

is  approaching,;  steps  from  the  track,  completely  but  of  striking 
distance,  and  into  a  position  of  safety,  and  then  afterwards  from 
some  other  reason  falls  against  the  train,  the  railway  company 
would  not  be  liable.  In  other  words,  the  railway  company  has 
to  take  every  precaution  under  the  statute  to  avoid  the  accident; 
but,  if  a  person  has  stepped  from  the  track  beyond  striking  dis- 
tance and  in  a  place  where  there  is  no  danger,  then  of  course  the 
railway  company  does  not  have  to  stop  its  train.  It  may^go  on 
and  carry  its  passengers  or  discharge  the  mission  on^  which  it  is 
engaged.  But  I  charge  you,  gentlemen,  that  passing  outside  of 
striking  distance,  within  the  rule  that  I  have  laid  down,  so'  as  to 
excuse  the  railway  company  from  further  observance  of  the  stat- 
utory precautions,  does  not  simply  mean  passing  to  merely  an  inch 
beyond  where  a  person  could  be  struck,  if  he  was  standing  still ; 
it  does  not  mean  simply  passing  beyond  where  he  could  be  barely 
struck  by  the  front  of  the  train  if  he  was  standing  absolutely  still. 
In  other  words,  a  person  does  not  pass  out  of  striking  distance, 
so  as  to  excuse  the  railway  from  observing  the  statutory  precau- 
tions, while  he  is  still  so  close  to  the  track  that,  having  due  regard 
for  the  instinct  of  self-preservation  and  the  involuntary  move- 
ments of  the  body,  there  is  still  a  reasonable  probability  or  likeli- 
hood that  he  may  fall  or  be  thrown  against  the  side  of  the  engine 
or  train  as  it  passes  him ;  and,  so  long  as  he  has  not  passed  to  such 
a  distance  from  the  track  as  to  be  safely  out  of  striking  distance, 
so  that,  all  things  being  considered,  the  speed  of  the  train,  dis- 
tance, etc.,  there  is  no  reasonable  probability  of  his  falling,-  or  be- 
ing thrown  against  the  side  of  the  train  as  it  passes  him  in  its  on- 
ward motion,  he  is  not  outside  of  striking  distance  in  such  sense 
as  to  justify  the  railway  in  ceasing  to  observe  the  statutory  pre- 
cautions. Of  course,  as  I  have  said,  if  he  had  passed  to  such  a 
distance  from  the  track  that  there  was  no  reasonable  probability 
or  likelihood  that  he  might  not,  in  the  exercise  of  the  instinct  of 
self-preservation,  have  fallen  or  been  thrown  against  that  train 
as  it  passed  him,  then  the  railway  was  absolved  from  further  duty. 
That  is  the  question  which  you  will  have  to  consider,  even  if  you 
shall  find  that  when  he  was  struck  he  was  not  actually  on  the 
cross-ties,  namely:  Had  he  passed  outside  of  striking  distance, 
as  I  have  defined  it,  before  the  railway  employes  stopped  using  the 
statutory  precautions?  The  burden  of  proof  on  that  point  is  on 
the  railway.  It  must  show  by  a  preponderance  of  the  evidence, 
in  order  to  justify  it  in  the  action  of  its  employes  in  not  going 
ahead  in  their  effort  to  stop  the  train,  that  he  had  passed  to  such 
a  distance  from  the  track.  If^it  has  shown  you  by  a  preponder- 
ance of  the  evidence,  and  you  believe  from  a  preponderance  of  the 
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evidence  that  he  had  passed  to  such  a  distance  from  the  track, 
then  I  charge,  you  that  there  is  no  liability  whatever  in  this  case, 
and  it  would  be  your  duty  to  return  a  verdict  for  the  defendant. 
If  you  find  that  he  had  not  passed  to  that  distance  and  was  struck 
by  the  train  as -a  result  of  that  failure  and  by  being-  still  within  that 
distance  while  the  train  was  going  ahead,  and  that  on  account 
of  his  being  still  within  that  distance  he  fell  or  was  thrown  against 
the  side  of  the  engine,  there  woUld  be  liability  on  the  part  of  the 
railway  company." 

§  4337t    Duty  as  to  children 

Duty  of  street  car  company,  see  post,  §  4857. 

§  4337(1).    North  Carolina 

You  are  instructed  that  it  was  the  duty  of  the  engineer  to  have 
made  an  effort  to  check  the  speed  of  his  engine  as  soon  as  the 
train  reached  a  point  on  the  track  when  by  looking  he  could  have 
seen  the  child.  It  is  not  material  in  this  case  whether  the  engineer 
actually  saw  the  child  On  the  track  or  not.  If  in  the  exercise  of 
ordinary  care,  by  looking  ahead,  he  could  have  seen  the  child  in 
time,  without  injury  to  his  passengers,  to  have  stopped  the  train 
before  he  ran  over  it,  and  failed  to  do  so,  the  defendant  company 
was  negligent.  Therefore,  if  the  jury  shall  find  as  a  fact  from  the 
evidence  that  the  engineer,  in  the  exercise  of  ordinary  care,  by 
looking  ahead,  could  have  seen  the  child,  and,  without  injury 'to 
his  passengers,  stopped  the  train  before  he  struck  it,  and  that  he 
failed  to  stop  the  train,  thinking  that  the  child  would  get  off  the 
track,  or  be  taken  off  before  he  got  to  it,  and  so  ran  over  it,  the 
company  would  be  negligent,  and  the  jury  should  answer  the  first 
issue  "Yes." ' 

§  4337(2).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff's  child  was  killed  by  defendant's  cars,  as  alleged,  and  that 

at  the  time  of  such  killing  the  child  was  less  than years  old, 

and  if  you  further  believe  from  the  evidence  that  those  in  charge 
of  defendant's  train  of  cars,  by  the  exercise  of  ordinary  care,  skill, 
and  caution  might  have  observed  the  child  in  time  to  have  stopped 
the  train  of  cars  in  the  usual  manner  before  it  reached  and  ran 
upon  the  child,  then  the  plaintiff  should  recover  damages,  unless  • 
you  believe  from  the  evidence  that  the  child's  parents  or  the  per- 
son in  charge  of  it,  or  one  of  them,  failed  to  exercise  ordinary  pru- 

8  Southern  Ry.  Co.  v.  Sutton  (C.  C.  7  Jeffries  v.   Seaboard  Air  Line  R. 

A.,  Tenn.)  179  F.  471,  103  C.  C.  A.  51.      Co.,  39  S.  B.  836,  129  N.  C.  286. 


4.593  KAiLKOADS  §  4339  (1> 

dence  and  diligence  in  preventing  it  from  going  upon  the  defend- 
ant's track." 

S  4337(3).    Virginia 

.  The  court  instructs  the  jury  that,  should  they  believe  from  the- 
evidence  that  the  defendant's  track  at  the  point  of  the  accident 
had  not  been  used  by  a  large  number  of  people  as  a  walkway  and 
passway  with  the  knowledge  of  the  defendant,  still  if  they  do  be- 
lieve from  the  evidence  that  the  engineer  of  the  defendant  corh- 
pany  in  charge  of  its  engine  at  the  time  of  the  injury  complained 
of  discovered  the  infant  plaintiff  in  this  case  on  the  track  in  front 
of  the  said  engine  in  time  to  have  stopped  the  engine  and  avoided 
the  said  injury,  but  that,  after  Such  discovery,  he  negligently  and! 
carelessly  failed  to  take  any  precaution  to  .stop  said  engine,  but 
ran  the  same  against  and  over  him,  then  the  defendant '  is  liable,, 
and  the  jury  must  find  for  the  plaintiff.® ' 

§  4337(4).    West  Virginia 

The  court  instructs  the  jury  that,  according  to  the  law  of , 

it  is  the  duty  of  the  engineer  and  fireman  on  an  engine  to  keep  a 
constant  lookout  ahead  for  children  that  may  be  trespassing  on 
the  railroad  track,  so  as  to  avoid  injury  to  them,  if  possible;  and, 
if  they  neglect  to  do  so  the  railroad  company  employing  then!  is 
liable  for  any  injury  caused  by  their  negligence.^" 

§  4338.     Duty  to  persons  between  cars  without  knowledge  of  rail- 
road company 

You  are  instructed  that  the  defendant,  his  agents  and  servants- 
in  charge  of  the  train  by  which  plaintiff  was  injured,  rested  under 
no  duty  or  obligation  to  plaintiff  to  maintain  a  lookout  or  to  ex- 
ercise diligence  or  care  to  discover  that  the  plaintiff  was  between 
the  cars,  before  proceeding  to  move  said  train;  and  if  you  believe 
from  the  evidence  that  the  plaintiff  was  between  the  cars  and  on 
the  drawheads  or  couplings  at  the  time  the  train  was  moved,  and 
that  his  presence  there  was  not  known  to  defendant,  his  agents 
or  servants  in  charge  of  said  train,  then  you  will  return  a  verdict 
for  the  defendant." 

§  4339.    Duty  as  to  child  under  car 
§  4339(1).    Iowa 

You  are  .instructed  that  if  you  should  find  from  the  evidence- 
that  the  general  public,  with  the  knowledge  of  the  railway  com- 

8  San  Antonio  &  A.  P.  Ry.  Go.  v.  lo  Davidson  v.   Pittsburg,  C,  C.  & 

Vaughn,  23   S.  W.   745,   5  Tex.   Civ.  St.  L.  Ry.  Co.,  23  S.  E.  593,  41  W.  Va.. 

App.  195.  407. 

»  Southern  Ry.  Co.  v.  Wiley,  70  S.  "  Freeman  v.  Huffman,  130  S.  W.. 

E.  510,  112  Va.  183.  195,  61  Tex.  Civ.  App.  200. 
Inst.to  Juries— 288 
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pany,  had   been!  using  certain   spaces   between   the   tracks   from 

^ street  to avenue  as  driveways  and  footways  at  and 

prior  to  the  time  of  the  accident  in  question,  yet  such  finding  would 
not  authorize  plaintiff's  child  to  be  at  any  other  place  or  places 
than  those  named,  or  to  be  under  defendant's  cars  or  south,  of  its 
cars  between  the  rails  of  the  scale  track ;  and  if  you  find  from  the 
evidence  that  it  was  under  the  defendant's  cars,  or  at  or  near  the 
south  end  of  them,  between  the  rails  of  the  scale  track,  at  and  just 
prior  to  its  injury,  and  the  defendant's  epiployes  did  not  see  it  in 
time  to  prevent  the  accident,  then  it  was  a  trespasser,  and  plaintiff 
is  not  entitled  to  recover,  and  your  verdict  must  be  for  defendant.^* 
You  are  instructed  that  at  and  just  prior  to  the  time  of  the  ac- 
cident in  question  defendant  was  in  the  actual  use  and  occupancy 
of  its  scale  tracks,  where  its  cars  were  standing,  and  that  such  use 
and  occupancy,  while  it  lasted,  amounted  to  a  suspension  and  revo- 
cation of  any  right,  if  such  you  find  there  was  or  had  been,  in  the 
public  to  cross  said, track  when  so  occupied;  and  if  you  find' from 
the  evidence  that  plaintiff's  child  attempted  so  to  do  by  crawling 
under  defendant's  cars,  and  was  killed,  while  so  doing,  by  the 
movement  of  the  cars,  defendant  would  not  be  liable,  and  your 
verdict  should  be  for  the  defendant.^* 

§  4339(2).     Michigan 

You  are  instructed  that  it  was  the  duty  of  the  defendant  and 
its  crew  at  the  time  it  moved  its  engine  upon  the  track  to  make 
a  coupling  with  the  standing  cars  in  question,  to  be  watchful 
and  attentive,  and  guard  with  reasonable  care  against  possible 
accidents  of  all  kinds,  without  special  reference  to  any  particular 
persons  or  things,  to  observe  environments,  watch  where  they 
were  going,  and  maintain  such  a  lookout  at  all  times  as  is  rea- 
sonably required  by  the  circumstances.  If  you  are  satisfied  from 
the  evidence  that  such  reasonable  care  was  exercised  by  the  de- 
fendant's train  crew  at  the  time  in  question,  then  you  are  instnict- 
ed  that  it  becomes  your  duty  to  return  a  verdict,  "No  cause  of 
action,"  or,  "Not  guilty."" 

§  4340.     Negligence  of  defendant  as  proximate  cause  of.  accident 

See,  also,  post,  §  4861. 

The  court  instructs  the  jury  that  although  you  may  find  and 
believe  from  the  evidence  that  defendant's  train  of  cars,  at  the  time 

went  onto  the  railroad  track  was  running  at  a  greater  rate 

of  speed  than  that  allowed  by  the  city  ordinance,  to  wit,  

12  Wagner  v.  Chicago  &  N.  W.  Ey.  i*  Anderson  v.  Manistique  &  L  S 
Co.,  98  N.  W.  141,  122  Iowa,  360.              Ey.  Co.,  172  N.  W.  587,  206  Mich  259 

13  Wagner  v.  Chicago  &  N.  W.  Ey. 
Co.,  98  N.  W.  141,  122  Iowa,  360. 
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miles  per  hour,  still  you  cannot  find  for  the  plaintiff  unless  you 
further  find  from  the  evidence  that,  after  the  engineer  discovered 
that  said was*  intending  to  cross  the  track,  he  (the  said  en- 
gineer) could  have  stopped  the  train  in  time  to  have  prevented 

the  striking,  had  he  been  running  not  to  exceed  miles  per 

hour.^s 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  deceased,  ,  saw  the  engine  approaching,  or 

knew  of  its  approach,  before  he  got  upon  defendant's  track,  then 
the  failure  of  defendant's  servants  to  ring  the  bell  of  the  engine, 
if  a  fact,  is  imniaterial,  and  plaintiff  is  not  entitled  to  recover  on 
that  ground  of  negligence.^" 

2.     Contributory  Negligence 

§  4341.     Duty  of  traveler  to  exercise  ordinary  care 

You  are  instructed  that  it  was  the  duty  of  the  plaintiff  in  going 
upon  and  walking  along  defendant's  tracks  to  exercise  such  care  as 
may  be  usually  expected  of  an  ordinarily  prudent  person-  to  learn 
of  the  approach  of  defe'ndant's  cars  or  hand  car,  and  keep  out  of 
their  way;  and,  if  he  failed  to  exercise  such  care,  and  but  for 
this  would  not  have  been  injured,  the  law  is  for  the  defendant,  and 
the  jury  should  so  find." 

§  4342.     Duty  of  traveler  to  loiok  and  listen 

Duty  to  look  and  listen  before  crossing  street  car  track,  see  post,  i  4867. 

§  4342(1).    Alabama 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  deceased  stepped  on  the  track  on  which  the  engine  was  run- 
ning without  stopping,  looking,  or  listening,  and  that  this  action 
on  his  part  was  the  proximate  cause  of  his  death,  and  that  he  was 
not  discovered  in  said  place  by  any  one  on  the  engine  keeping  a 
lookout  at  the  time,  and  that  at  the  time  of  his  getting  upon  the 
track,  and  his  discovery  in  said  position,  the  engine  was  so  close 
to  him  that  it  could  not  have  been  stopped  by  the  application  of  all 
appliances  and  the  use  of  all  means  Imown  to  skillful  engineers  in 
time  to  avoid  hitting  and  injuring  him,  then  your  verdict  should  be 
for  defendant.^* 
§  4342(2).    Missouri 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  deceased 
before  going  upon  or  crossing  over  the  track  in  question  between 

15  Jackson  v.  Kansas  City,  Ft.  S.  &  i'  Louisville  &  N.  R.  Co.  v.  Berry, 
M  K.  Co.,  58  S.  W.  32,  157  Mo.  621,  111  S.  W.  370,  33  Ky.  Law  Rep.  850. 
SO  Am.  St.  Kep.  650.  is  Louisville  &  N.  R.  Co.  v.  Jones, 

16  McManamee  v.  Missouri  Pac.  Ry.  67   So.  691,   191  Ala.  484. 
Co.,  37  S.  W.  119,  135  Mo.  440. 
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the  end  of  the  standing  car  and  the  concrete  wall  to  look  and  listen 
for  an  approaching  train  or  engine,  if  under  all  the  facts  and  cir- 
-cutnstances  in  evidence  the  presence  of  a  locomotive  at  work  upon 
said  track  at  that  time  could  reasonably  have  been  anticipated  by 
deceased,  and  if  you  find  that  by  looking  where  there  was  an  oppor- 
tunity, if  any,  to  see  the  engine  he  could  have  seen  it,  or  by  listen- 
ing he  could  have  heard  it,  in  time  to  have  averted  the  injury  to 
him  and  failed  to  do  so,  then  the  said  deceased  was  guilty  of  con- 
tributory negligence,  and  plaintiff  cannot  recover,  and  your  verdict 
must  be  for  defendant,  and  this  is  so  even  though  you  may  find 
from  the  evidence  that  the  engine  did  not  give  a  reasonable  warning 
■of  its  approach,  and  even  though  you  may  further  believe  that  no 
•one  of  defendant's  employes  was  sent  ahead  of  the  engine  to  warn 
persons  of  its  approach.^* 

§  4342(3).    Virginia 

The  court  instructs  the  jury  that  the  defendant  railroad .  com- 
pany's track  in  itself  was  a  proclamation  of  danger,  and  the  law  re- 
quired    to  keep  a  constant  lookout  for  approaching  trains^ 

•coming. from  either  direction.  Any  failure  fo  do  so  on  his  part  was 
negligence.^' 

The  court  instructs  the  jury  that  the  track  of  a  railway  company 
is  of  itself  a  proclamation  of  danger  to  a  person  going  upon  it, 
and  that  he  must  not  only  use  his  eyes  and  ears,  looking  and  listen- 
ing in  both  directions,  but  he  must  keep  a  constant  lookout  in  each 
direction  for  approaching  trains.  If  such  looking  and  listening 
does  or  would  warn  him  of  the  near  approach  of  a  train,  then  it  is 
his  duty  to  keep  off  the  track  until  the  train  is  past,  and  to  be  on 
the  track  under  such  circumstances  is  negligence,  and  he  cannot 

recover.     And  if  the  jury  believe,  from,  the  evidence,  that  

did  not  keep  a  constant  lookout  in  each  direction  for  approaching 
trains,  and  if  they  further  believe  that  by  such  lookout  he  could 
have  seen  the  approaching  train  in  time  to  have  stepped  off  the 
track,  then  the  jury  should  find  for  the  defendant,  even  though  they 
may  believe  from, the  evidence  that  the  defendant  also  was  negli- 
gent."^ 

The  court  instructs  the  jury  that  a  person  going  upon  the  tracks 
of  a  railroad  company  and  walking  along  the  same  is  bound  to 
listen  and  keep  a  lookout  in  each  direction  for  approaching  trains, 
so  that,  if  the  jury  believe  from  the  evidence  that  the  plaintiffs'  in- 

19  McQuitty  V.  Kansas  City  South-  ,  20  Chesapeake  &  0.  Ey.  Go.  v.  Saun- 

ern  Ry.'  Co.,  194  S.  W.  888,  196  Mo.  ders'  Adm'r,  83  S.  E.  374,  116  Va.  826. 

App.   450.  ■  This  ijnstnlction   asserts  21  Chesapeake    &    O.    Ry.    Co.    v. 

an  exception,  based  on  the  particular  Saunders'  Adm'r,  83  S.  E.  374,  lie 

facts  of  the  case,  to  the  general  rule  Va.  826. 
that  a  railroad  track  is  itself  a  sig- 
.nal  of  danger. 
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testates  in  these  cases  entered  upon  the  tracks  of  the  defendant 
company  at  the  point  mentioned  in  the  declaration,  and  were  walk- 
ing along  the  same  at  the  time  of  the  accident,  and  that  they  did  not 
listen  or  keep  a  lookout  for  trains  approaching  them  from  each 
■direction,  and  that  on  account  of  their  failure  so  to  listen  and  to 
keep  a  lookout-they  did  not  get  ol¥  the  track  in  time  to  avoid  the 
work  train  mentioned  in  the  evidence  as  it  approached  them,  and 
that  this  was  the  proximate  cause  of  the  accident  to  and  death  of 
the  plaintiffs'  intestates,  then  they  must  find  for  the  defendant.** 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff's  decedent  was,  at  the  time  of  his  death, 
on  defendant's  track  in  conformity  with  the  habit  of  himself  and 
other  employes  of  the  contractors  in  going  to  and  from  their  work 
on  defendant's  road,  which  habit  was  known  to  and  acquiesced  in 
by  the  defendant,  it  was  his  duty,  while  on  said  track  to  use  rea- 
sonable care  to  avoid  being  injured  by  the  defendant's  train;  and 
reasonable  care  is  such  care  arid  caution  as  a  man  of  ordinary  pru- 
dence would  exercise  for  his  own  protection  under  the  same  cir- 
cumstances, in  view  of  the  danger  to  be  avoided,  and  includes  the 
duty  of  looking  and  listening  for  approaching  trains.* 

The  court  instructs  the  jury  that  it  was  the  duty  of ,  while 

on  the  trestle  or  bridge,  to  listen  and  keep  a  constant  lookout  in 
each  direction  for  approaching  trains;  and  if  the  jury  believe  from 
the  evidence  that,  had  he  been  thus  observant  and  watchful,  he 
could  have  known, of  the  approach  of  the  engine,  and  could  have 
avoided  the  same  by  getting  out  on  a  cap  sill,  they  must  find  for 
the  defendant,  even  though  they  may  believe  that  the  defendant 
was  negligent,  as  charged  in  the  declaration.** 

§  4342(4).    Wisconsin 

You  are  instructed  that  it  was  the  duty  of  the  plaintiff  to  exercise 
ordinary  care  to  keep  himself  out  of  danger.  It  was  his  duty  to 
listen  for  signals  that  cars  were  approaching.  And  if  you  believe 
from  the  evidence  that  he  did  not  listen  for  signals  that  cars  were 

approaching,  and  for  that  reason  failed  to  hear  what called 

out  to ,  he  was  guilty  of  a  want  of  ordinary  care.    And  if  you 

believe  from  all  the  credible  evidence  that  he  was  guilty  of  a  want 
of  ordinary  care,  and  that  such  want  of  ordinary  care  naturally  and 
probably  contributed  to  his  injury,  and  that  he,  as  a  person  of  ordi- 
nary intelligence  and  prudence,  ought  to  have  seen,  under  the  at- 
tending circumstances,   that  by  failure  to   listen   for   signals   he 

-  22  Norfolk  &  W.  Ry.  Co.  v.  Denny's  23  Chesapeake  &  O.  Ry.  Co.  v.  Rog- 

Adm'r,  56  S.  E.  321,  106  Va.  383.  evk'  Adm'x,  41  S.  E.  732,  100  Va.  324. 

•  Norfolk  &  W.  Ky.  Co.  v.  Denny's 
Adm'r,  56  S.  B.  321,  106  Va.  383. 
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might  receive  injury  of  some  kind  to  his  person,  you  will  answer  the 
sixth  question  "Yes."  Otherwise,  you  will  answer  the  question 
"No."  «*     ' 

§  4343.     Using  railroad  track  as  footpath  to  place  of  work 

You  are  instructed  that  every  person  of  ordinary  intelligence  is 
bound  to  know  that  a  crossing  of  a  railroad  track  over  a  public 
highway,  when  cars  are  frequently  passing,  is  a  place  of  more 
than  ordinary  danger,  and  it  becomes  his  legal  duty  at  such  place 
to  use  corresponding  care  and  caution  to  avoid  injury;  and  while  it 
is  true  that  the  public  have  a  right  to  be  upon  a  railroad  track,  at 
the  crossing  of  a  public  highway,  for  the  purpose  of  crossing  over 
such  track,  it  is  the  duty  of  all  persons  crossing  over  such  track  to 
do  so  with  all  convenient  dispatch ;    and  if  the  jury  believe,  from 

the  evidence,  that  in  this  case  the  deceased, ,  was  upon  the 

track  of  the  defendants'  railroad,  not  for  the  purpose  of  crossing 
over  the  same,  but  for  the  purpose  of  employing  the  same  as  a 
footpath  from  his  place  of  labor  to  his  residence,  it  was  negligence 
on  his  part  to  employ  such  railroad  track  for  such  a  purpose,  even 
though  the  jury  should  believe,  from  the  evidence,  that,  at  the  time 
he  was  so  injured  by  defendants'  cars,  he  had  actually  proceeded  to, 
and  arrived  at,  a  point  within  the  boundaries  of  a  public  highway.^* 

§  4344.     Going  too  close  to  track 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintiff  went  on  or  too  near  the  track  of  the  defendant,  and 
in  so  doing  was  guilty  of  negligence,  or  that  the  plaintiff  could  have 
passed  on  the  other  side  of  the  street  with  safety  to  himself,  and 
that  in  being  on  that  portion  of  said  street  where  he  was  at  the 
time  he  was  injured,  if  h^  was  injured  on  said  street,  under  all  the 
surrounding  facts  and  circumstances  appearing  in  evidence,  he  was 
guilty  of  negligence,  and  either  or  both  of  such  negligent  acts  or 
omissions  combined,  if  plaintiff  was  guilty  of  negligence  in  either  or 
both  such  particulars,  proximately  contributed  to  cause  plaintiff's 
injury,  then  your  verdict  must  be  for  the  defendant.^* 

§  4345.     Running  in  front  of  train  to  save  property 
See,  also,  post,  §  4883. 

The  jury  are  instructed  that,  while  it  may  have  been  the  duty 
of  defendant's  servants  to  make  all  reasonable  efforts  to  stop  the 
train  and  avoid  the  collision,  yet  the  like  duty  devolved  upon  the 

24  Sommerfeld  v.  Chicago,  M.  &  St.  2e  Atchison,  T.  &  S.  F.  Ry.  Ck)  v 
P.  Ry.  Co.,  143  N.  W.  1032,  155  Wis.  Shadaen  (Tex.  Civ.  App.)  185  S.  W 
102.  629. 

-"j  Illinois  Central  K.  Co.  t.  Baches, 
55  111.  379. 
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deceased,  and  if,  after  he  saw  the  train  coming,  or  might,  by  look- 
ing and  listening,  have  seen  it  coming,-  he  could  have  gotten  out  of 
its  way,  or  kept  out  of  its  way,  but  did  not,  then  the  plaintiff  can- 
not recover;  and,  even  should  the  jury  believe  that  the  deceased's 
horse  and  wagon  were  exposed  to  a  collision  with  defendant's  train, 
this  would  not  excuse  or  justify  his  precipitating  himself  in  front 
of  the  train,  and,  if  you  find  he  did  so  in  order  to  save  his  said 
horse  and  buggy,  then  your  verdict  must  be  for  the  defendant.*' 

§  4346.  Care  required  of  one  riding  on  car  to  avoid  injury  from 
car  on  another  track 
The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  the  plaintiff  was  hurt  while  standing  on  the  side  of  a  freight 
car,  which  was  passing  a  car  standing  on  another  track,  and  that 
before  he  placed  himself  in  such  a  place  of  danger,  he  had  notice 
that  the  cars  standing  on  the  adjoining  track  were  close  to  the  clear- 
ance pf  the  car  on  which  plaintiff  was  riding,  and  that  the  attention 

of  the  plaintiff  to  said  clearance  space  was  further  called  by , 

car  inspector  of  the  defendant  railroad  company,  and  that  the  plain- 
tiff, notwithstanding  such  notice  and  attention  being  called,  placed 
himself  in  such  position  of  danger,  and,,  thereby  contributed  to 
his  own  injury,  their  verdict  must  be  for  the  defendant,  even  though 
the  jury  may  believe  that  the  defendant  was  negligent  in  leaving 
the  car  too  close  for  the  clearance  of  the  passing  train.** 

§  4347.     Care  required  from  intoxicated  person 

Care  required  of  intoxicated  person  in  crossing  street  car  track,  see  post,  § 
4886. 

§  4347(1).    Illinois 

The  jury  are  instructed  that,,  if  you  believe  from  the  evidence 
that  the  deceased,  while  intoxicated,  placed  himself  about  dark,  or 
in  the  dusk  of  the  evening,  on  defendant's  track  running  along  a 
public  street,  where  defendant's  trains  were  constantly  passing  and 
repassing,  and  so  remained  there  until  run  over  and  killed  by 
the  passing  engine  of  defendant,  then  deceased  was  guilty  of  such 
gross  negligence  that  you  should  find  the  defendant  not  guilty, 
unless  you  further  believe  from  the  evidence  that  the  agents  of 
defendant  willfully  caused  the  death  of  deceased,  or  were  guilty  of 
such  gross  neglect  as  amounts  in  law  to  willful  neglect  of  duty.** 

27  McManamee  v.  Missouri  Pac.  Ry.  2»  Illinois  Central  R.  Co.  v.  Hutch- 

Co.,  37  S.  W.  119,  135  Mo.  440.  inson,  47  111.  408.     A  party  objecting 

2  8  Pennsylvania  R.  Co.  v.  Cecil,  73  to  tbis  instruction,  for  its  omission  to 
A.  820,  111  Md.  288.  define    "willful    neglect    of    duty," 

should  ask  for  such  a  definition. 
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§  4347(2).    Missouri 

The  court  instructs  you  that  if  you  find  from  the  evidence  that 
plaintiflf  was  injured  while  on  the  track  of  defendant's  railroad,  as 
alleged  in  the  petition,  and  when  he  was  so  injured  he  was  intoxi- 
cated in  any  degree,  and  his  intoxication  was  unknown  to  the  de- 
fendant's servants  in  charge  of  the  train,  then  his  intoxication  will 
not  excuse  the  omission,  on  his  part,  of  that  same  care  and  prudence 
which  would  have  been  required  of  a  sober  man,  under  the  same 
circumstances  and  situation,  to  protect  himself  against  injuries, 
and  if  you  further  find  from  the  evidence  that,  by  reason  of  his 
intoxication,  he  failed  to  exercise  that  care  and  caution  a  prudent 
and  reasonably  sober  man,  or  a  man  not  intoxicated  to  the  extent 
he  was,  would  have  exercised  in  the  same  situation  and  under  the 
same  circumstances,  and  further  find  from  the  evidence  that,  had 
he  exercised  such  care,  he  would  have  avoided  the  injury,  then  he 
cannot  recover  in  this  action,  and  your  verdict  must  be  for  the 
defendant.*" 

§  4348.     Care  required  from  children 

Care  required  of  children  in  going  on  street  car  traclr,  see  post,  §  4887. 

§  4348(1).     Maryland 

The  jury  are  instructed  that,  if  the  jury  shall  find  from   the 

evidence  that  the  death  of  the  child, -,  resulted  from  the  want 

of  ordinary  care  and  caution  on  the  part  of  a  driver  in  the  employ- 
ment of  defendant,  the  plaintiff  is  entitled  to  recover,  provided  that 
the  jury  find  that  the  accident  causing  her  death  could  not  have 
been  avoided  by  the  exercise  of  such  care  and  caution  by  the  child 
as  ought,  under  all  the  circumstances  to  have  been  reasonably 
expected  from  one  of  her  age  and  intelligence,  or  by  the  exercise  of 
ordinary  care  and  caution  on  the  part  of  the  father  of  the  child, 
or  of  the  person  accompanyiijg  the  child  at  the  time  of  the  acci- 
dent.81 

§  4348(2).    Missouri 

You  are  further  instructed  that  the  plaintiff  was  bound  to  exer- 
cise only  such  care  and  prudence  as  might  be  reasonably  expected 
of  a  girl  of  her  age  and  capacity,  under  similar  circumstances;  and 
that  the  same  degree  of  care  and  prudence  in  avoiding  danger  is 
not  required  from  a  person  of  tender  years  as  from  a  person  of  ma- 
ture years  and  greater  discretion  under  similar  circumstances,  and, 
if  the' jury  believe  from  the  evidence  that  the  plaintiff  was  at  the' 
time  of  the  accident  of  about years  and months  of 

30  Cotner  v.   St.  Louis  &  S.  F.  H.  si  Baltimore  &  O    R    Co    v   Frver 

Co.,  119  S.  W.  610,  220  Mo.  284.  30  Md.  47. 
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age,  you  may  take  that  fact  into  consideration  in  considering  the 
question  of  negligence,  if  any,  on  part  of  the  plaintiff;** 

You  are  further  instructed  that,  although  you  may  believe  from 
the  evidence  that  it  would  have  been  negligence  in  an  adult  to  have 
stopped  upon  said  side  track  in  front  of  said  detached  freight  car 
while  the  same  was  in  motion,  if  you  believe  from  the  evidence 
plaintiff  did  so  stop  on  said  side  track  on  the  occasion,  of  her  in- 
juries, still,  if  the  jury  find  that  by  reason  of  her  youth  and  inex- 
perience she  was  not  aware  of  the  danger  to  which  she  was  exposed 
in  doing  so,  then  the  jury  will  take  this  into  consideration  in  pass- 
ing upon  the  question  of  plaintiff's  alleged  contributory  negli- 
gence.** 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  plaintiff  was  frightened  by  the  discharge  of  steani 
from  the  defendant's  engine  on  the  main  track  in  front  of  the 
cinder  platform  on  which  she  was  standing,  and  that  she  was 
caused  thereby  to  retreat  backward  to  the  side  track,  and  that  her 
attention  was  on  that  account  fixed  upon  said  engine  and  so  di- 
verted as  to  cause  her  not  to  notice  the  empty  freight  car  approach- 
ing her  on  said  side  track,  you  will  take  that  fact  into  consideration 
in  connection  with  her  youth  and  inexperience  in  determining 
whether,  under  all  the  facts  and  circumstances,  she  was  guilty  of 
negligence  causing  her  injuries.** 

§  4348(3).    Montana 

You  are  instructed  that  a  child  is  bound  to  exercise  only  the  care 
of  those  of  his  own  age  and  understanding,  and  if  you  find  that  the 
plaintiff  and  her  brother,  who  was  driving  the  carriage  in  which 
she  was  riding,  were  children  at  the  time  of  the  alleged  injury,  and 
that  they  exercised  such  care  as  a  reasonable  person  of  their  respec- 
tive ages  would  exercise  under  the  circumstances  of  this  case,  then 
neither  of  them  was  guilty  of  contributory  negligence  which  would' 
defeat  plaintiff's  right  to  recover  in  this  action.** 

§  4348(4).    Virginia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  on the  plaintiff  was  about years  of  age, 

then  he  is  presumed  to  have  been  incapable  of  contributory  negli- 
gence.** 

3  2  Lange  v.  Missouri  Pac.  Ry.  Co.,  8"  Mason  v.  Northern  Pac.  Ry.  Co., 

106  S.  W.  660,  208  Mo.  458.  124  P.  271,  45  Mont.  474. 

83  Lange  v.  Missouri  Pac.  Ky.  Co.,  se  Southern  Ry.  Co.  y.  Wiley,  70  S. 

106  S.  W.  660,  208  Mo.  458.  E.  510,  112  Va.  183, 

3i  Lange  v.  Missouri  Pac.  Ry.  Co., 
106  S.  W.  660,  208  Mo.  458. 
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§  4349.     Care  required  from  parent  to  prevent  child  from  going 
on  track 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 

in  this  case  that  the  plaintiff  permitted  his  decedent, ,  a  boy 

about years  of  age,  to  go  from  his  home  at after,  or  to 

get,  elderberries,  but  did  not  know  that  he  was  going  to  ride  on  ^ 
hand  car,  he,  the  plaintiff,  is  not,  by  reason  of  such  permission, 
guilty  of  contributory  negligence,  and  the  defendant  cannot  be  re- 
lieved from  liability  solely  because  the  plaintiff  thus  permitted  his 
said  son  to  go  from  home.^' 

§  4350.     Effect  of  contributory  negligence 
See,  also,  post,  §  4890. 

§  4350(1).    Illinois 

The  court  instructs  you  that  before  the  plaintiff  can  recover  in 
this  case  you  must  find  from  the  evidence — First,  that  at  the  time 
of  and  immediately  preceding  the  accident  the  deceased  was  in 
the  exercise  of  such  care  and  caution  for  his  safety  as  a  reasonably 
prudent  and  careful  man  would  exercise  under  the  circumstances ; 
second,  that  the  defendant  was  guilty  of  some  act  or  acts  of  neg- 
ligence as  charged  in  the  declaration,  which  caused  the'  accident; 
but  if  you  find  from  the  evidence  that  at  the  time  of  and  immedi- 
ately before  the  accident ■'  the  deceased  did  not  exercise  such 

care  and  caution  as  a  reasonably  prudent  man  would  have  exer- 
cised under  the  circumstances,  and  that  he  carelessly  and  negli- 
gently stepped  upon  and  walked  tipon  the  track  upon  which  he 
was  killed,  and  that  such  carelessness  and  negligence  materially 
contributed  to  the  accident,  then  your  verdict  must  be  for  the 
defendant  (even  if  you  should  also  fijid  that  the  defendant  was 
guilty  of  some  act  or  acts  of  negligence  as  charged  in  the  decla- 
ration, for  the  law  is  settled  in  this  state)  ;  the  law  being  that  in 
cases  of  this  character  the  injured  party  must  be  in  the  exercise 
of  such  due  care  and  caution  as  a  reasonably  prudent  and  cautious 
man  would  exercise  under  the  circumstances.^* 

§  4350(2).     Kentucky 

You  are  instructed  that,  if  you  shall  believe  from  all  the  evi- 
dence that  at  the  time  and  place  of  the  accident  to  the  plaintiff 
mentioned  and  described  in  the  evidence  the  plaintiff  was  himself 
negligent,  and  that  but  for  such  negligence  contributing  thereto 
the  accident  would  not  have  happened,  and  he  would  not  have 

37  Davidson  v.  Pittsburg,   C,  C.  &  as  Chicago,  M.  &  St    P.  Rv    Co    v 

St.  L.  Ily.  Co.,  23  S.  E.  593,  41  W.  Va.      O'SuUivan,  32  N.  E.  398,  143 'ill. '43! 
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been  injured,  you  will  find  a  verdict  for  the  defendant,  even  thougfh 
you  shall  believe  as  in  the instruction.** 

§  4350(3).    Missouri 

The  jury  are  instructed  that  the  rule  of  lav^r  is  that  where  both 
parties  are  at  fault  neither  can  recover,  and  you  are  instructed  that 
if  the  deceased  could  have  avoided  the  accident  to  himself,  although 
the  defendant's  servants  may  have  been  guilty  of  negligence,  then 
the  plaintiff  cannot  recover,  and  you  must  find  for  the  defendant.** 

§  4351.     Leaving  horse  unfastened  as  proximate  cause  of  injury 
to  driver 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  horse  in  charge  of  the  deceased,  ,  was  at- 
tached to  a  wagon,  and  was  standing  on  the  levee,  at  the  time'  of 
the  accident,  without  being  fastened  or  so  guarded  as  to  prevent 
its  running  away,  and  that  said  horse  ran  away,  and  dec,eased  was 
injured  in  consequence  of  its  not  being  fastened  or  guarded,  they 
will  find  their  verdict  for  the  defendant.*-*- 

§  4352.     Doctrine  of  last  clear  chance 
See,  also,  ante,  §  4320(1) ;   post,  §  4891. 
§  4352(1).     United  States 

The  jury  are  instructed  that  the  plaintiff's  intestate,  it  is  ad- 
mitted, was  upon  the  bridge  of  the  defendant  company.  He  was 
himself  negligent  in  being  there.  He  was  a  trespasser.  Under 
those  circumstances  the  company ,•  or  its  employes,  who  conducted 
its  train,  owed  him  no  duty  until  they  discovered  him  in  peril,  if 
he  was.  When  they  did  discover  him  in  peril,  if  he  was  in  peril, 
they  owed  to  him  the  duty  not  to  wantonly  injure  him.*" 

^  4352(2).    Alabama 

The  court  instructs  the  jury  that,  although  the  engineer  owed 
intestate  no  duty  to  discover  hini  prone  on  the  track,  yet  if  the 
engineer  did,  in  fact,  discover  him  prone  upon  the  track  in  time 
to  stop  the  train  before  striking  him,  and  he  negligently  failed  to 
stop  the  train,  and  because  of  such  negligence  said  intestate  was 
killed,  then  your  verdict  should  be  for  plaintiff.** 

§  4352(3).    Arltansas 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this 
case  that  the  deceased, ,  was  walking  in  a  perilous  position 

88  Louisville  &  N.  R.  Co.  v.  Cook,  *2  Chesapeake  &  O.  Ry.  Co.  v.  Haw- 
128  S.  W.  81.  kins  (C.  C.  A.,  W.  Va.)  187  F.  508,  109 

40  McManamee  v.  Missouri  Pac.  Ry.      C.  C.  A.  258. 

Co.,  37  S.  W.  119,  135  Mo.  440.  *3  Louisville  &  N.   R.   Co.  v.   Ray- 

41  McManamee  v.  Missouri  Pac.  Ry.      burn,  73  So.  461,  198  Ala.  191. 
Co.,  87  S.  W.  119,  135  Mo.  440. 
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on  the  footpath  near  the  track  of  the  defendant  railway  companyj 
with  his  back  towards  defendant's  approaching  train,  and  that  he 
was  hard  of  hearing,  and  unaware  of  the  approach  of  defendant's 
train,  and  you  further  find  that  the  engineer  in  charge  of  said 
train  saw  him  in  a  perilous  position,  if  any,  and  by  keeping  a 
constant  lookout  ahead  should  have  discovered  his  perilous  condi- 
tion and  danger,  if  any,  in  time,  by  the  use  of  ordinary  care  and 
prudence,  to  have  warned  him  of  the  approach  of,  and,  if  necessary, 
to  have  stopped  the  train,  and  could  have  prevented  the  injury,  and 
that  the  engineer  of  said  train  negligently  and  carelessly  failed  to 
do  so,  and  that  by  reason  thereof  deceased  was  struck  and  killed 
by  said  train,  then  and  in  that  event  your  verdict  will  be  for  the 
plaintiff,  even  though  you  find  that  the  deceased  was  wrongfully 
on'  said  track  and  guilty  of  negligence  on  his  part.** 

You  are  instructed  that  if  defendant's  servants  discovered  plain- 
tiff's peril,  in  time  to  have  avoided  injuring  him  by  the  exercise  of 
ordinary  care,  or  if  they  could  have  discovered  it  in  time  by  keep- 
ing a  constant  lookout,  then  it  is  immaterial  whether  the  plaintiflE 
was  asleep,  drunk,  or  sober,  and  immaterial  that  he  was  a  tres- 
passer.*^ 

§  4352(4).    Idaho 

You  are  instructed  that,  notwithstanding  the  fact  that  the  plain- 
tifJ  has  been  guilty  of  some  negligence  in  exposing  his  person  to 
an  injury  at  the  hand  of  the  defendant,  yet  if  the  defendant  dis- 
covered the  exposed  situation  of  the  plaintiff  in  time,  by  the  exer- 
cise of  ordinary  or  reasonable  care  after  so  discovering  it,  to  have 
avoided  injuring  him,  and  nevertheless  failed  to  do  so,  the  con- 
tributory negligence  of  the  plaintiff  does  not  bar  a  recovery  of 
damages  from  the  defendant.  Where  a  person  negligently  walks 
upon  a  railroad  track,  if  the  engineer,  after  noticing  his  exposed 
situation,  fails  to  give  the  proper  signals^  or  otherwise  acts  will- 
fully and  recklessly,  in  consequence  of  which  the  person  is  killed 
or  injured,  the  company  shall  be  liable  in  damages.*®. 

You  are  instructed  that,  if  you  find  from  the  evidence  that  after 
discovering  the  plaintiff  upon  the  track,  the  servants  of  the  de- 
fendant did  not  sound  alarm  signals,  either  by  whistle  or  the  bell 
upon  the  engine,  until  it^  vvas  too  late  for  the  plaintiff  to  escape 
from  the  railroad  track  before  being  struck,  then  you  should  find 
the  defendant  guilty  of  negligence.*'' 

4*  St.  Louis  Southwestern  Ey.  Co.  v.  R.  &  Nav.  Co.,  132  P.  112,  23  Idaho, 

Morgan,  215  S.  W.  589,  144  Ark.  641.  663. 

«  St.  Louis,  I.  M.  &  S.  Ey.  Co.'  v.  "  Denbelgh   v.    Oregon-Washington 

Blrod,  173  S.  W.  836,  116  Ark.  514.  R.  &  Nav.  Co.,  132  P.  112,  23  Idaho, 

46  Denbeigh  v.    Oregon-Washington  663. 


4605  BAiLEOADa  §  4352(7). 

§  4352(5).    Kentucky 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff,  after  receiving  or  having  warning  or  no- 
tice of  the  approaching  engine,  ran  upon  the  track  or  so  close  to 
it  that  the  injury  to  him  could  not  have  been  averted  by  those  in 
charge  of  the  engine,  if  reasonably  sufficient  lookout  had  been 
observed,  you  should  find  for  the  defendants.** 

§  4352(6).    Minnesota 

You  are  instructed  that,  if  the  defendant's  servants  who  were 
in  control  and  running  the  hand  car  actually  saw  the  child  upon 
the  track,  in  a  place  of  danger,  and  could  by  the  exercise  of  rea- 
sonable care  and  the  use  of  the  appliances  lender  their  control  have 
stopped  the  car  in  time  to  have  avoided  the  injury,  and  they  did 
not,  and  if  their  failure  to  do  so  caused  this  injury,  then  these 
servants  would  be  guilty  of  willful  and  wanton  negligence,  and 
plaintiff  would  be  entitled  to  recover  such  sum  as  would  compen- 
sate as  far  as  possible  for  the  loss  sustained.** 

§  4352(7).    Missouri 

The  juiry  are  instructed  that,  although  the  jury  may  believe 
from  the  evidence  that  defendant's  employes  were  guilty  of  negli- 
gence in  failing  to  discover  the  presence  of  plaintiffs'  son,  -. , 

on  the  track,  yet  if  they  also  believe  from  the  evidence  that  said 
son  was  negligent  in  failing  to  discover  the  approach  of  defend- 
ant's train  in  time  to  have  kept  out  of  its  way,  or  to  have  gotten 
out  of  its  way  if  in  it,  then  your  verdict  will  be  for  the  defendant, 
unless  you  should  further  find  from  the  evidence  that  after  the 
deceased  was  in  a  position  of  peril  the  defendant's  servants  in 
charge  of  said  train  either  saw  him,  or  by  the  exercise  of  ordinary 
care  might  have  seen  him,  in  time  to  have  stopped  the  train,  by  the 
exercise  of  ordinary  care,  before  it  struck  him.^  H 

You  are  instructed  that  it  will  be  the  duty  of  the  jury  to  re- 
turn a  verdict  in  favor  of  the  plaintiff,  if  they  find  from  the  evi- 
dence that  no  man  was  stationed  on  defendant's  said  train  on  the 
car  furthest  from  the  engine;  that,  in  consequence  of  such  omis- 
sion, plaintiff  was  not  warned  of  the  approach  of  said  train  in 
season  to  escape  injury;  and  that,  notwithstanding  the  said  neg- 
ligence of  plaintiff  in  the  premises,  said  injury  would  not  have 
occurred  if  such  a  man  had  been  so  stationed  on  defendant's  said 
train,  and  had  exercised  ordinary  care  to  warn  plaintiff  of  danger 
after  he  discovered  (or  by  the  exercise  of  ordinary  care  on  his 
part  could  have  discovered)   the  plaintiff  was  not  observing  the 

*8  Chesapeake  &  O.  Ey.  Co.  v.  Hon-  »»  Schmitt  v.  Missouri  Pac.  Ry.  Co., 

aker,  226  S.  W.  394,  190  Ky.  125.  60  S,   W.  1043,  160  Mo.  43. 

40  Sloniker  v.  Great  Northern  Ky. 
Co.,  79  N.  W.  168,  76  Minn.  306. 
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near  approach  of  said  train,  and  was  in  imminent  danger  of  being 
struck  by  it.^^ 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
a  man  was  stationed  on  defendant's  said  train  on  the  car  furthest 
from  the  engine,  that  he  failed  to  make  any  outcry  or  warning  of 
danger  after  he  could  have  discovered,  by  the  exercise  of  ordi- 
nary care  on  his  part,  that  plaintiff  was  not  observing  the  near 
approach  of  said  train,  and  was  in  imminent  danger  of  being 
struck  by  it,  and  that,  in  consequence  of  such  failure,  the  plain- 
tiff was  injured,  then  it  will  be  the  duty  of  the  jury  to  return  a 
verdict  for  plaintiff.^*  * 

The  jury  are  instructed  that  defendant  is  liable  in  this  case  only 
if  its  servants  failed  to  exercise  ordinary  care  to  prevent  the  in- 
jury after  they  became  aware  of  the  danger  to  which  deceased  was 
exposed,  and  by  ordinary  care  is  meant  such  care  as  would  be  or- 
dinarily used  by  prudent  persons  performing  like  services  under 
similar  circumstances.®* 

S  4352(8).    Texas  < 

You  are  instructed  that  in  occupying  the  position  he  did  at  the 
time  he  was  hurt  plaintiff  was  as  a  matter  of  law  guilty  of  "con- 
tributory negligence,"  and  you  will  return  your  verdict  for  defend- 
ant unless  you  shall  believe  from  the  preponderance  of  the  evi- 
dence that  defendant's  employe, ,  actually  saw  plaintiff  in  a 

position  of  danger  and  knew  he  was  in  danger  should  the  car  be 
moved,  and  so  saw  him  in  time  to  have  prevented  injury  to  the 
plaintiff  by  the  use  of  the  means  and  efforts  that  a  man  of  ordi- 
nary prudence  could  and  would  have  used  under  the  circumstances, 
and  believe  that was  guilty  of  "negligence"  under  the  cir- 
cumstances and  that  such  "negligence,"  if  "negligence"  you  find 
there  was,f*vas  so  directly  the  cause  of  plaintiff's  injury  that  but 
for  the  same  the  injury  would  not  have  occurred,  in  which  case 
you  will  re'turn  your  verdict  for  plaintiff.^ 

You  are  instructed  that  if  the  defendant,  by  its  servants  in 
charge  of  the  engine,  knew  of 's  peril  in  time-  to  have  avoid- 
ed the  same,  such  knowledge  imposed  upon  it  the  duty  of  using 
every  means  then  within  its  power,  consistent  with  the  safety  of 
the  engine  and  cars  and  the  persons  thereon,  to  avoid  running  him 
down  or  striking  him,  and  failure  to  use  such  means  would  render 
the   defendant   liable,   notwithstanding   plaintiff   may   have   been 

51  Kelly  V.  Union  Ry.  &  Transit  Oo.,  might  have  become  aware  of  the  dan- 

8  S.  W.  420,  95  Mo.  279.  ger  of  deceased  by  the  exercise  of  or- 

6  2  Kelly  V.  Union  By.  &  Transit  Co.,  dinary  care,"  was  not  requii-ed  under 

8  S.  W.  420,  95  Mo.  279.  the  circumstances  of  the  case. 

53  Eine  v.  Chicago  &  A.  E.  Co.,  88  64  Texas  &  N.  O.  R.  Co.  v.  McDon- 

Mo.   392.     The  inclusion  in   this  in-  iild,  120  S.  W.  494,  56  Tex.  Civ.  App 

struction  of  the  phrase,  "or  after  they  34, 


4607  RAILROADS  ,  §  4353 

wrongfully  on  defendant's  track.    Therefore,  if  you  believe  from  a 

preponderance  of  the  evidence  that  after  — ■. was  discovered 

on  the  track  in  front  of  the  approaching  engine,  defendant's  serv- 
ants in  charge  of  the  train  negligently  failed  to  use  such  care,  at- 
tention, and  skill  and  effort  to  stop  or  check  up  the  train  and  avoid 
the  collision  with  plaintiff  as  they  reasonably  should  and  could 
have  done  after  it  reasonably  became  apparent  to  them  that  plain- 
tiff would  not  get  off  the  track,  and  if  plaintiff  received  some  or 
all  of  the  injuries  complained  of  in  his  petition  through  such  fault 
of  defendant's  said  servants,  then  you  will  find  for  the  plaintiff.^ 

§  4352(9).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant's  train  by  which  the  plaintiff  was  injured 
was  in  charge  of  the  conductor,  who  had  the  direction  and  control 
of  its  operation  and  movements,  and  that  a  short  time  before,  and 
up  to  the  happening  of  the  accident  complained  of,  the  plaintiff 
was  upon  the  track  of  the  defendant  with  his  mind  occupied  in  a 
conversjttion  with  the  said  conductor  and  in  examining  one  of  its 
cars,  which  was  standing  on  the  said  track  and  to  which  his  at- 
tention had  been  directed  by  said  conductor,  and  that  he  was  pay- 
ing no  heed  to  his  danger  from  the  approaching  engine  by  which 
the  said  train  was  being  operated,  and  showed  by  his  conduct  that 
he  was  oblivious  to  his  impending  danger  and  would,  take  no  steps 
to  secure  his  own  safety,  and  if  the  jury  further  believe  from  the 
evidence  that  while  he  was  so  engaged,  the  said  conductor  was 
immediately  by  his  side  and  saw  this  in  time, to  have,  by  the  exer- 
cise of  ordinary  care,  either  stopped  said  engine  or  warned  the 
plaintiff  of  its  approach  in  time  to  prevent  said  accident,  and  failed 
to  do  so,  and  that  under  those  circumstances  the  plaintiff  was  in- 
jured as  alleged!  in  the  declaration,  then  the  negligence  of  the 
plaintiff,  if  any,  in  being  on  the  track  and  in  failing  to  look  for 
the  approaching  train  was  not  the  proximate  or  direct  cause  of 
the  accident,  but  a  remote  cause,  and  they  should  find  ,for  the 
plaintiff,  whether  he  was  guilty  of  such  negligence  or  not.^ 

§  4353.     Coi|ipaxative  negligence 

You  are  instructed  that  no  person  shall  recover  damage  from  a 
railroad  company  for  injury  to  himself  or  property,  where  the 
same  is  done  by  his  consent  or  is  caused  by  his  own  negligence. 
If  the  complainant  and  the  agents  of  the  company  are  both  at 
fault,  the  former  may  recover,  provided  he  could  not  by  the  exer- 
cise of  ordinary  care  have  prevented  the  injury,  but  the  damages 

56  Nacogdoches  &   S.  E.  R.  Co.  v.         58  Norfolk     Southern     E.     Co.     v. 
Beene,  106  S.  W.  456,  47  Tex.  Civ.      Crocker,  §4  S.  E.  681,  117  Va.  327. 
App.  585. 
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shall  be  diminished  by  the  jury  in  proportion  to  the  amount  of 
■default  attributable  to  him.^' 

3.    Evidence 

§  4354.    Presumptions  and  burden  of  proof 
§  4354(1).    Alabama 

The  court  instructs  the  jury  that  the  burden  of  proof,  in  so  far 
•as  count of  the  complaint  is  concerned,  is  upon  the  plain- 
tiff to  show  to  your  reasonable  satisfaction  that  defendant's  ern- 
ployes,  in  charge  and  control  of  the  engine  which  killed  the  plain- 
tiff's intestate,  discovered  said  intestate  on  the  track  in  time  to 
have  avoided  injuring  him  by  the  exercise  of  due  care  and  pre- 
ventive effort,  and  that  after  the  discovery  of  such  peril  they  failed 
to  exercise  such  care  as  a  reasonably  careful  man  would  have  ex- 
ercised to  prevent  the  injury.^ 

I  charge  you  that  the  burden  of  proof  is  on  the  plaintiff  to  show 
to  your  reasonable  satisfaction  that  the  defendant,  whose  negli- 
gence was  alleged  in  the  complaint,  was  guilty  of  wantonness  or 
willfulness  in  causing  the  injury.^* 

^  4354(2).     Iowa 

The  jury  are  instructed  that  the  burden  is  on  the  plaintiff  to 
show  both  the  negligence  of  the  defendant  and  the  care  of  the 
deceased;  that  is,  such  care  as  a  child  of  her  age  and  discretion 
would  naturally  use.  But  she  is  not  bound  to  do  more  than  raise 
by  her  proof  a  reasonable  presumption  of  negligence.  If  the  facts 
proved  make  it  probable  that  the  defendant  neglected  its  duty,  it 
is  for  the  jury  to  decide  whether  or  not  it  did  so.^ 

§  4354(3).    Michigan 

You  are  instructed  that  each  of  the  allegations  of  negligence 
•claimed  by  the  plaintiff  to  have  been  committed  by  the  defendant 
stands  by  itself.  Each  must  be  passed  upon  separately.'  Upon 
•each  of  said  allegations  of  negligence,  the  burden  of  proof  is  upon 
'  the  plaintiff,  and  you  can  find  the  defendant  guilty  of  no  one  of 
the  negligent  acts  claimed  unless  the  testimony  upon  that  point 
satisfies  you  by  a  preponderance  of  the  evidence  that  the  alleged 
act  was  committed.*^ 

§  4354(4).    IVIississippi 

The  court  instructs  the  jury  for  the  plaintiff  that  ordinarily  the 
burden  of  proof  is  upon  the  plaintiff  throughout  to  establish  his 

5  7  Western  &  A.  R.  Co.  v.  Davis,  T7  oo  McMillan  v.  B.  &  M.  R   Co    46 

S.  E.  576,  139  Ga.  493.  Iowa,  231. 

5  8  Southern   Ry.   Co.   v.   Smith,   50  oi  Anderson  v.  Manistique  c&  L    S 

So.  390,  163  Ala.  174.  Ry.  Co.,  172  N.  W.  587,  206  Mich.  259. 

5  0  Southern  Ry.  Co.  v.  Smith,  50  So. 
390,  163  Ala.  174. 


4609  RAILROADS  §  4354(6) 

right  of  recovery;  but  in  this  case  the  jury  is  instructed  that,  if 
the  plaintiff  has  proved  that  the  injury  complained  of  in  the  dec- 
laration was  inflicted  on  the  track  of  the  railroad  company  and 
by  the  running  of  its  locomotive  or  cars,  this  is  prima  facie  evi- 
dence of  the  want  of  reasonable  skill  and  care  on  the  part  of  the 
servants  of  the  company  in  reference  to  such  injury,  and  imposes 
the  burden  of  proof  upon  the  defendant  to  show  that  it  was  not 
guilty  of  negligence  as  to  this,  and  this  presumption  cannot  be 
overcome  by  conjecture,  but  the  circumstances  of  the  accident 
must  be  clearly  shown,  and  the  facts  so  proven  must  exonerate  the 
defendant  from  blame,  otherwise  the  defendant  is  not  relieved  from 
liability,  and  in  this  case,  unless  the  jury  believe  from  the  evi- 
dence that  the  defferidant  has  overcome  this  burden,  then  the  jury 
must  find  for  the  plaintiff.®* 

S  4354(5).    Missouri 

The  court  instructs  the  jury  that  there  are  two  main  questions 
to  be  determined  by  the  jury:  First.  Was  the  death  of  the  plain- 
tiff's husband  caused  by  the  negligence  of  the  defendant?  Sec- 
ond. Did  the  plaintiff's  husband,  by  his  own  negligence, ,  directly 
contribute  to  the  injury?  The  burden  of  proof  is  upon  the  plain- 
tiff to  establish  by  a  fair  preponderance  of  evidence  the  alleged 
negligence  of  the  defendant;  and  the  burden  of  proof  is  upon  the 
defendant  to  establish  the  alleged  contributory  negligence  of  the 
plaintiff's  husband.** 

§  4354(6).    Virginia 

The  court  instructs  the  jury  that  the  burden  of  proving  negli- 
gence is  upon  the  plaintiffs  in  both  of  the  causes  which  are  being 
tried  before  them,  and  that  negligence  must  be  proved  by  affirma- 
tive evidence,  which  must  show  more  than  a  probability  of  a  neg- 
ligent act.  A  verdict  cannot  be  found  upon  mere  conjecture,  and 
there  must  be  afifirmative  and  preponderating  proof  that  the  in- 
jury from  which and died  would  not  have  occurred 

except  through  the  negligence  of  the  defendant  company  or  that 
of  its  agents  in  the  manner  charged  in  the  declaration.  Affirma- 
tive evidence,  however,  may  be  direct  evidence  of  any  fact  or  any 
reasonable  inference  therefrom.®* 

The  burden  of  proving  that  the  defendant  company  was  negli- 
gent is  upon  the  plaintiffs,  and  they  must  prove  this  by  a  prepon- 
derance of  evidence ;  and  the  mere  fact  of  the  plaintiffs'  intestates 
having  been  found  dead  upon  the  tracks  of  the  defendant  company 

f> 
62  Alabama  &  V.  Ry.  Co.  v.  Thorn-         «*  Norfolk  &  W.  Ry.  Co.  v.  Denny's . 
hill,  63  So.  674,  106  Miss.  387.  Adm'r,  56  S.  E.  321,  106  Va.  383. 

88  Le  May  v.  Missouri  Pac.  Ry.  Co., 
16  S.  W.  1049,  105  Mo.  361. 
INST.TO  Juries— 289 


§    4355  INSTRUCTIONS  TO  JURIES  4610 

is  not  sufficient  by  itself  to  establish  actionable  negligence  on  the 
part  of  the  defendant  company,  nor  to  raise  a  presumption  of  such 
negligence.*^ 

§  4355.     Burden  of  proof  as  to  keeping  lookout 

You  are  instructed  that  it  is  the  duty  of  all  persons  running 
trains  in  this  state  upon  any  railroad  to  keep  a  constant  lookout 
for  a  person  or  property  upon  the  track  of  any  and  all  railroads; 
and,  if  any  person  or  property  shall  'be  killed  or  injured  by  the 
negligence  of  any  employe  of  any  railroad  to  keep  such  lookout, 
the  company  owning  or  operating  any  such  railroad  shall  be  lia- 
ble and  responsible  to  the  person  injured  for  all  damages  resulting 
from  the  neglect  to  keep  such  lookout,  notwithstanding  the  con- 
tributory negligence  of  the  person  injured,  where,  if  such  lookout 
had  been  kept,  the  employe  or  employes  in  charge  of  such  train 
of  such  company  could  have  discovered  the  peril  of  the  person 
injured  in  time  to  have  prevented  the  injury  by  the  ejcercise  of 
reasonable  care  after  the  discovery  of  such  peril,  and  the  burden 
of  the  proof  shall  devolve  upon  such  railroad  to  establish  the  fact 
that  this  duty  to  keep  such  lookout  has  been  performed.*® 

§  4356.     Burden  of  proof  with  respect  to  contributory  negligence 

See,  also,  ante,  §  4354(5). 

Rule  in  action  against  street  car  company,  see  post,  §  4856. 

The  court  instructs  the  jury  that  contributory  negligence  is  a 
matter  of  defense,  and  that  the  burden  rests  upon  the  defendant 
to  prove  it,  unless  it  appears  from  the  plaintiff's  evidence;  and,  in 
determining  whether  or  not  the  plaintiff's  intestate  was  guilty  of 
such  contributory  negligence,  they  should  consider  all  the  evi- 
dence which  has  been  adduced,  both  plaintiff's  and  defendant's,  and 
all  the  facts  and  circumstances  of  the  case.*' 

§  4357.     Matters  considered  in  determining  issues 

You  are  instructed  that  in  determining  the  question  of  negli- 
gence and  contributory  negligence  in  this  case,  the  jury  should 
take  into  consideration  the  place  at  which  the  accident  occurred, 
the  nature  of  the  surrounding  country,  the  condition  of  the. road- 
bed, the  manner  in  which  the  train  was  being  propelled,  the' char- 
acter of  the  use  of  that  railroad  track,  the  probability  of  pedes- 
trians being  on  the  track  at  that  time  and  place,  if  any,  and  from 
all  of  the  facts  and  circumstances  determine  whether  or  not  the 
servants  of  the  defendant  in  charge-  of  the  train  exercised  ordi- 

•    65  Norfolk  &  W.  Ry.  Co.  v.  Denny's  burden  of  proof  upon  tlie  defendant  as 

Adm'r,  56  S.  B.  321,  106  Va.  383.  to  the  whole  case  "erenaant  as 

66  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  67  Norfolk  &  W.  Ry.  Co  v  Dennv's 

Gibson,  168  S.  W.  1129,  113  Ark.  417.  Adm'r,  56  S.  E.  321   106  Va  383 
This  instruction  does  not  place  the 
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na*y  care  and  prudence  in  the  management  and  operation  of  the 
train  at  the  time  and  place  mentioned,  and  whether  the  plaintiff 
was  guilty  of  contributory  negligence  under  the  instructions  cov- 
ering the  same.^ 

§  4358.     Sufficiency  of  evidence  that  engineer  saw  person  injured 

The  court  instructs  the  jury  that,  if  the  plaintiff's  intestate  was 
in  a  position  of  peril  on  the  track  and  the  track  was  straight  for 
about  a  mile  west  of  where  he  was  injured,  and  the  engineer  in 
charge  of  the  train  was  looking  ahead  down  the  track,  from  the 
time  that  he  came  within  view  of  the  plaintiff's  intestate,  you  would 
be  authorized  to  infer  from  these  facts  and  this  testimony  that  he 
saw  the  plaintiff's  intestate,  even  though  he  said  that  he  was  look- 
ing ahead  and  did  not  see  him,  provided  plaintiff's  intestate  was 
in  view  of  defendant's  said  engineer,  and  could  have  been  seen  by 
him  from  the  time  he  commenced  looking  ahead  down  the  track.** 

F.    Duty  with  Respect  to  Third  Persons  Working,  or  Having 
Business,  on  or  Around  Cars 

§  4359.     In  general 
I  4359(1).    Illinois 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  servants  of  the  defendant  discovered 
the  slack  car  by  which  the  deceased  was  killed  in  motion,  and 
discovered  that  a  collision  was  probable  in  time  to  have  stopped 
their  train  and  prevented  such  collision,  by  the  exercise  of  ordi- 
nary care  and  diligence ;  and  if  the  jury  believe  from  the  evidence 
that  the  defendant's  servants  did  not  use  such  precautions,  and 
exercise  such  care  -and  diligence,  and  that  the  want  of  such  pre- 
cautions, care,  and  diligence  caused  the  death  of ,  while  he 

was  in  the  exercise  of  due  care  and  caution  for  his  own  safety,  then 
they  should  find  the  defendant  guilty,  and  assess  the  plaintiff's 
damages  in  such  sum,  if  any,  as  they  believe  the  evidence  war- 
rants.'" 

The'  jury  are  instructed  that  if  the  jury  believe,  from  the  evi- 
dence, that  at  the  time  of  the  alleged  injury  to  the  plaintiff,  said 
plaintiff  was  legally  and  rightfully  upon  the  passenger  platform 

of  the  defendant  at ,  for  the  purpose  of  ascertaining  the  time 

of  departure  of  a  train,  and  while  passing  along  on  said  platform, 
the  agents  or  servants  of  the  defendant,  without  any  notice  or 
warning  to  passengers,  threw  out  of  a  box  car,  on  the  said  pas- 

«8  Denbeigh  v.   Oregon- Washington  e»  Central  of  Georgia  Ry.  Co.  v.  El- 

K.  &  NaT.  Co.,  132  P.  112,  23  Idaho,      lison,  75  So.  159,  199  Ala.  571. 
6g3  70  Chicago  &  A.  R.  Go.  v.  Anderson, 

46  N.  E.  1125,  166  111.  572. 
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senger  platform,  a  large  and  heavy  stick  of  timber  on  his  fdfcc- 
head,  and  thereby  knocked  said  plaintiff  down,  and  seriously  in- 
jured him;  and  if  they  further  find,  from  the  testimony,  that  said 
plaintiff,  at  that  time,  was  using  ordinary  care,  and  did  not  cause 
the  infliction  of  said  alleged  injury  by  his  negligence,  arid  that  the 
agents  of  the  defendant  did  not  use  reasonable  care  in  discharging 
said  timber,  then  the  defendant  is  liable  in  this  case  for  whatever 
injury  resulted  to  the  plaintiff  from  said  alleged  injury,  not  to  ex- 
ceed the  sum  claimed  in  the  declaration  in  the  case.'^ 

§  4359(2).     Kentucky 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

the   defendant,   the  Railway   Company,   placed  one  of  its 

cars  on  one  of  its  side  tracks  to  be  loaded  with  ties  by  one 

and  workmen  under  him,  and  that  when  the  plaintiff,  ,  was 

on  said  car,  or  getting  onto  it  to  do  said  work,  as  one  of  said  work- 
men, it  was,  through  the  negligence  of  the  defendant,  or  its  agent 
or  employes,  in  operating  same,  struck  by  another  car  or  cars  of 
the  defendant,  in  consequence  of  which  the  plaintiff  was  knocked 
down  and  injured,  then  the  law  is  for  the  plaintiff,  and  the  jury 
will  so  find,  unless  they  further  believe  from  the  evidence  that  at 
the  time  of  the  alleged  injury  the  plaintiff  was  so  negligent  of  his 
own  safety  that  but  for  such  negligence  it  i^ould  not  have  hap- 
pened, in  which  event  they  will  find  for  the  defendant.'* 
§  4359(3).    Michigan 

You  are  instructed  that  the  term  "negligence,"  as  used  in  this 
case,  means  a  failure  by  the  defendant  to  perform  some  legal  duty 
it  owed  to  the  deceased  at  the  time  of  the  accident.  It  was  the 
defendant's  duty,  when  it  determined  to  move  the  car  on  which 
the  deceased  was  working,  and  switch  it  back  to  the  place  where 
it  originally  stood,  if  the  defendant's  agents  who  had  charge  of 
and  performed  that  work  knew  that  deceased  was  standing  on  the 
car  during  the  operation,  to  do  the  switching  with  such  care  and 
prudence  as  a  reasonably  careful  and  prudent  man  would  exercise 
under  the  circumstances,  and  to  run  against  the  cars-,  on  one  of 
which  the  deceased  was  standing,  with  only  such  speed  and  force  as 
was  reasonably  necessary  for  that  purpose  under  the  circumstanc- 
es. It  must  be  assumed  that  it  was  necessary  to  use  some  speed 
and  force,  or  the  result  could  not  be  accomplished.  The  defend- 
ant had  the  right  to  run  against  the  stone  cars  with  sufficient  speed 
and  force  to  move  them  into  their  proper  positions.  In  doing  so 
the  defendant  was  performing  an  act  necessary  to  be  performed 
in  the  usual  course  of  its  business;    and  the  deceased  boy,  when 

Mw''fi'^%^qR*    ^-    ^^-    ^°-    ^-      ,    "CJiesapeake  &0.  Ry.  Co.  V.  Con- 
Maine,  67  111.  298.  ley,  124  S.  W.  861,  136  Ky.  601. 
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he  chose  to  remain  on  the  car  during  the  operation,  is  chargeable 
with  knowledge  that  the  defendant  would  and  must  use  such  speed 
and  force  in  running  and  switching  the  cars  as  was  reasonably 
necessary  for  that  purpose,  and  to  have  taken  the  chances  of  any 
accident  which  might  result  from  the  use  of  that  amount  of  speed 
and  force.  The  use  of  such  speed  and  force  as  were  reasonably 
necessary,  under  the  circumstances,  to  switch  the  cars,  was  lawful, 
and  the  defendant  was  not  negligent  in  using  it.  But  if  the  de- 
fendant ran  its  engine  and  connecting  cars  against  the  stone  cars 
with  unnecessary  speed  and  force,  the  employment  of  such  unnec- 
essary speed  and  force  was  a  negligent  act,  and  constituted  negli- 
gence, as  charged  in  the  first  and  third  counts  of  plaintiff's  dec- 
laration. The  question,  then,  upon  this  branch  of  the  case,  for 
you  to  determine,  is,  did  the  defendant  use  unnecessary  force  and 
speed,  under  the  circumstances,  in  running  its  engine  and  con- 
necting cars  against  the  stone  cars,  upon  one  of  which  the  de- 
ceased was  standing  at  the  time  of  the  accident?  This  is  a  ma- 
terial proposition  in  the  case,  and  I  submit  it  to  you  as  a  question 
of  fact,  to  be  determined  from  the  evidence  bearing  upon  that  sub- 
ject.'s 

§  4360.     Injury  to  shipper  of  stock  while  loading  it 

On  the  other  hand,  if  you  find  and  believe  from  the  evidence 
that  plaintiff  entered  the  car  for  the  purpose  of  tying  and  fastening 
said  horse,  and  that  afterwards  he  agreed  with  the  defendant's  em- 
ployes that  they  would  carry  the  car  to  the  yards  with  the  horse  un- 
tied or  unfastened  and  that  plaintiff  and  employes  would  hold  the 
horse,  while  it  was  being  so  transported,  and  you  further  believe 
from  the  evidence  that  plaintiff  was  willing  that  said  horse  should 
be  so  carried,  untied,  and  unfastened,  and  with  the  door  open,  then, 
under  such  circumstances,  the  plaintiff  would  assume  the  risks 
ordinarily  resulting  from  carrying  the  horse  not  properly  tied  and 
fastened  in  the  car,  and,  if  you  so  find  and  believe  from  the  evidence, 
you  will  return  a  verdict  in  favor  of  the  defendant.'* 

Now,  bearing  in  mind  the  above  and  foregoing  general  instruc- 
tions, you  are  further  instructed,  if  you  find  and  believe  from 
the  evidence  that  when  plaintiff  placed  his  horse  in  the  car  fur- 
nished him  by  the  defendant  he  entered  said  car  to  load  and  to 
fasten  and  to  tie  said  horse,  and  if  you  further  find  and  believe  from 
the  evidence  that  defendant's  employes  in  charge  of  said  car  and 
engine,  with  which  the  same  was  to  be  operated  from  the  point 
where  said  horse  was  loaded,  started  said  car  over  the  protest  of 
plaintiff  and  against  his  wishes,  and  before  plaintiff  had  had  a  rea- 

TsDolson  V.  Lake  Shore  &  M.  S.  •  i"*  Houston  &  T.  C.  R.  Co.  v.  Wil- 
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sonable  time  under  the  circumstances  to  securely  fasten  and  tie 
said  horse,  and  while  the  door  of  said  car  was  open,  and  that  plain- 
tiff remained  in  said  car  to  prevent  said  horse  from  escaping  there- 
from, and  if  you  further  believe  from  the  evidence  that  while  said 
car'was  being  moved  from  the  point  where  it  was  loaded  up  to  de- 
fendant's yards,  said  horse  became  restless  and  frightened  and 
manifested  a  disposition  to  try  to  get  out  of  the  car,  and  if  you 
further  believe  from  the  evidence  that  plaintiff  undertook  to  assist 
one  of  defendant's  employes  to  close  the  door  in  order  to  prevent 
said  horse  from  backing  out  of  said  car,  and  if  you  further  believe 
from  the  evidence  that,  while  plaintiff  was  so  engaged,  said  horse 
kicked  and  injured  him,  and  if  you  further  believe  from  the  evi- 
dence that  defendant's  employes,  in  control  and  operation  of  said 
car  and  engine,  were  guilty  of  negligence^  under  all  the  facts  and 
circumstances  of  this  case,  in  moving  said  car  in  which  the  horse 
was  placed,  before  plaintiff  had  had  reasonable  time  in  which  to 
tie  and  fasten  said  horse  if  you  find  they  did  so  move  said  car,  and 
if  you  further  believe  from  the  evidence  that  such  negligence  on 
the  part  of  said  employes  in  this  respect,  if  you  find  they  were  so 
negligent,  was  the  direct  and  proximate  cause  of  plaintiff's  said 
injury,  then  you  will  find  for  the  plaintiff,  and  assess  his  damages 
under  other  instructions  hereinafter  given  you,  unless  you  find 
for  the  defendant  under  other  instructions  given  you  by  the 
court.'^ 

§  4361.     Duty  to  give  notice  of  movements  of  cars 
§  4361(1).    Oklahoma 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case  that,  at  the  time  the  husband  of  the  plaintiff  was  killed,  he 
was  engaged  in  loading  a  car  load  of  stock  which  he  was  about  to 

ship  over  the  defendant's  road  from  the  town  of ,.and  that, 

while  so  engaged,  he  was  standing  between  one  of  the  defendant's 
cars  and  the  platform  of  the  defendant,  from  which  the  stock  was 
loaded,  for  some  purpose  connected  with  the  care  of  said  stock 
or  of  the  car  in  which  the  stock  was  situated,  and  if  he  was  there 
with  the  knowledge  of  the  trainmen  in  charge  of  the  defendant's 
train,  or  if  the  trainmen  in  charge  of  defendant's  train  had  the 
means  of  knowing,  by  the  use  of  ordinary  care,  that  he  was  so 
situated  between  the  car  and  the  said  platform,  then,  in  that  event 
it  was  the  duty  of  the  trainmen  in  charge  of  said  train,  before  un- 
dertaking to  in  any  manner  move  the  said  car,  to  warn  the  said 
deceased  of  their  intention  so  to  do,  in  order  that  he  might  reach 
a  place  of  safety.     And  a  failure  to  so  warn  the  said  deceased,  if 
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they  did  so  fail,  would  be  negligence,  for  which  the  defendant 
would  be  liable  in  this  case.''* 
ft  4361(2).    Utah 

The  jury  are  instructed  that,  when  a  railroad  company  puts  un- 
loaded cars  upon  the  side  track  for  the  purpose  of  being  loaded 
by  the  owners  of  the  freight,  and  such  owners,  their  agents  or 
servants,  with  the  express  or  implied  consent  of  the  company,  pro- 
ceed to  load  the  car,  the  company  in  such  case  has  no  right,  with- 
out reasonable  notice  or  warning,  to  run  or  back  a  train  upon 
the  side  track  while  the  cars  are  being  loaded.  And  while  in  such 
case  those  engaged  in  the  work  of  loading  are  not  permitted  to 
close  their  eyes  or  ears  to  what  comes  within  the  range  of  their 
senses,  yet  they  may  give  their  undivided  attention  to  their  work, 
and  are  justified  in  assuming  that  the  company  will  not  molest 
them  or  render  their  position  hazardous  without  such  notice  or 
warning.'"'' 

§  4362.  Duty,  with  respect  to  employees  of  shippers,  as  to  equip- 
ment of  cars 

The  court  instructs  the  jury,  for  the  plaintiff,  that,  if  you  be- 
lieve from  the  evidence  in  this  case  plaintiff  was  working  for  the 

Lumber  Company  loading  lumber,  and  while  so  engaged 

was  instructed  by  his  superior  to  repair  a  door  or  window  in  one 
of  the  defendant's  railroad  cars  or  one  furnished  by  it  to  said 
company,  and  if  you  further  believe  while  he  was  so  engaged  he 
used  the  ladder  or  handhold  affixed  by  defendant  company  on 
another  car,  also  furnished  by  it  in  the  manner  alleged  in  the  dec- 
laration, and  if  you  believe  defendant  railroad  company  had  negli- 
gently allowed  or  permitted  said  ladder  or  handhold  to  get  in  a 
defective  and  dangerous  condition,  and  knew  said  ladder  or  hand- 
hold would  be  used  by  the  servants  of  the  lumber  company  in  the 
performance  of  their  duties,  and  that  by  reason  of  such  defective 
condition,  if  any,  while  plaintiff  was  undertaking  to  use  same  as 
aforesaid,  said  handhold  or  part  of  ladder  on  which  his  foot  was 
placed  gave  way  and  caused  him  to  fall,  striking  his  back  against 
the  drawhead  of  said  car  injuring  him,  then  it  is  your  duty  to  find 
for  the  plaintiff.'* 

The  court  instructs  the  jury  for  the  plaintiff  that  under  the 
law  defendant  was  required  to  furnish  and  equip  its  cars  with  rea- 
sonably safe  ladder  or  handholds,  and  to  use  ordinary  care  to  keep 
the  ladder  or  handhold  in  reasonably  safe  condition,  and  this  rule 
of  law  also  applies  to  foreign  cars  furnished  by  it  to  shippers; 
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and,  if  you  believe  from  the  testimon)'  in  this  case  that  defendant 

furnished  cars  to  the Lumber  Company,  knowing  that  same 

were  to  be  loaded  with  lumber,  and  knowing  that  in  doing  so  said 
lumber  company's  servants  would  be  required  to  use  said  ladder 
or  handholds,  then  the  defendant  railroad  company  owed  a  duty  to 
the  servants  of  the  lumber  company  to  use  ordinary  care  in  seeing 
that  the  ladder  or  handholds  on  said  car  or  cars  furnished  by  it 
were  kept  in  a  reasonably  safe  condition." 

§  4363.     Duty  of  itispection 

The  court  instructs  the  jury  for  the  plaintifif  that  if  the  defend- 
ant engaged  in  the  business  of  furnishing  freight  cars  for  service 
equipped  with  ladder  or  handholds  which  it  might,  or  by  the  exer- 
cise of  ordinary  care  ought  to,  have  known  would  be  used  by  the 
servants  of  the  shippers  in  loading  or  unloading  said  cars,  then 
it  became  the  duty  of  the  defendant  in  the  operation  of  its  busi- 
ness, not  only  to  furnish  cars  equipped  with  reasonably  safe  lad- 
ders or  handholds,  but  to  use  ordinary  care  in  inspecting  or  other- 
wise maintaining  said  handholds  or  ladders  in  reasonably  safe  re- 
pair for  such  uses.*' 

§  4364.     Care  required  of  persons  working  around  cars 
§  4364(1).    United  States 

You  are  instructed  that  it  is  the  duty  of  one  engaged  in  dan- 
gerous work  to  adopt  that  method  which  is  the  least  dangerous; 
hence  under  some  phases  of  this  case  it  might  become  an  impor- 
tant inquiry  on  your  part  as  to  which  was  the  less  dangerous — 
scaling  upon  the  cars  or  upon  the  ground.  Again,  however  you 
resolve  that  question,  it  would  necessarily  be  important  to  find 
whether  the  defendant,  through  the  defects  in  the  tongs  or  fail- 
ure to  use  the  bunching  chain  for  hoisting  logs,  was  guilty  of 
negligence,  and,  if  so,  did  the  deceased  in  performing  his  duties 
observe  those  precautions  which  ordinarily  prudent  men  observe 
to  guard  against  consequences  which  might  naturally  be  expected 
to  result?  If  the  danger  would  have  been  perfectly  apparent  to 
a  reasonably  careful  and  prudent  man,  and  the  deceased  could  by 
the  use  of  ordinary  care  himself  have  avoided  the  injury  and  still 
have  performed  his  duties,  then,  as  you  have  already  been  advised, 
there  could  be  no  recover}'.*^ 
§  4364(2).    Mississippi 

The  court  instructs  the  jury  for  the  plaintiff  that,  if  you  believe 
from   the   evidence   defendant   company   furnished   to   the   

7  0  Mississippi  Cent.  R.  Co.  v.  liOtt.  si  Idaho  &  W   N   R   R   v   Wall  rc 
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Lumber  Company  cars  equipped  with  ladders  or  handholds  for  the 
shipment  of  lumber,  and  knew  at  the  time  that  said  ladder  or 
handhold  would  be  used  by  the  servants  of  the  lumber  company 
about  the  loadingf  and  preparation  of  said  car  and  lumber  for  ship- 
ment, then  in  using  the  ladder  or  handhold  on  the  car  for  a  pur- 
pose connected  with  the  business  of  loading  said  car  or  in  prop- 
erly closing  the  door  or  window  of  said  car,  so  that  same  might  be 
accepted  by  the  railroad  company,  the  plaintiff  had  a  right  to  pre- 
sume defendant  had  performed  its  duty  in  furnishing  a  reasonably 
safe  ladder  or  handhold,  and  the  law  did  not  require  him  to  make 
any  inspection  thereof  before  using  same  for  the  purpose  of  search- 
ing out  or  finding  if  said  ladder  was  safe  for  said  uses.** 

§  4364(3).    North  Carolina 

I  charge  you  that  if  you  find  from  the  evidence  that  the  plaintiff 

and  the  employes  of  the  Company,  for  whom  the  plaintiff 

was  at  work  at  the  time  he  was  injured,  had  been  accustomed  to 
cross  the  railroad  track,  and,  whenever  it  was  necessary,  to  move 
the  cars  in  order  to  make  an  opening,  and  that  this  was  known 
to  the  defendants,  or  could  have  been  known  to  them  by  reasona- 
ble observation,  and  that  they  were  permitted  to  do  so  from  time 
to  time,  that  permission  amounted  to  a  license,  and  the  plaintiff 
was  not  a  trespasser  in  attempting  to  move  the  car,  if  you  shall 
so  find  by  the  greater  weight  of  the  evidence.  But  being  a  licensee 
or  having  a  license  to  go  on  the  track  and  move  the  cars  wouldn^t 
relieve  him  from  the  responsibility  of  exercising  the  care  of  a  rea- 
sonably prudent  man ;  that  is,  a  person  who  is  reasonably  prudent, 
to  avoid  injury  to  himself.  The  defendants  insist  that  on  this 
evidence  he  has  shown  that  he  was  not  a  reasonably  prudent  man, 
and  that  he  was  guilty  of  negligence  in  failing  to  take  the  neces- 
sary precaution.** 

I  charge  you  that  if  you  find  from  the  evidence,  by  the  greater 
weight  of  the  evidence,  that  the  plaintiff  entered  upon  one  of  the 
defendant's  spur  tracks  and  undertook  to  remove  certain  cars  on 
and  along  said  spur  track,  and,  while  so  engaged  in  removing  said 
cars,  entered  between  certain  cars  on  said  side  track,  and  there  re- 
mained for  a  space  of  several  minutes  in  a  position  where  he  could 
not  be  seen  by  the  defendants'  servants,  agents,  or  employes  in 
charge  of  an  engine  and  cars  being  operated  and  moved  about  the 
depot  near  by,  knowing  at  the  time  that  said  spur  track  upon 
which  he  had  entered  and  along  which  he  had  undertaken  to  move 
said  cars  was  frequently  used  by  engines  and  cars  entering  there- 
on for  the  purpose  either  of  placing  cars  on  said  spur  track  or 

82  Mississippi  Cent.  R.  Co.  v.  Lott,         ss  Wilkinson  v.   Southern  Ry.  Co., 
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removing  cars  therefrom,  and  under  such  circumstances  that  there 
was  danger  of  the  plaintiflf  being  injured  by  a  collision  between 
engines  and  cars  entering  on  said  spur  track  and  those  already  sta- 
tionary thereon,  and  that  the  plaintiff  did  this  without  notice  or 
warning  to  the  defendant  or  to  its  servants,  agents,  or  employes 
operating  a  shifting  engine  about  said  depot  and  said  side  track, 
and  without  keeping  a  lookout  for  his  own  protection,  and  under 
such  circumstances  that  there  was  imminent  danger  of  his  being 
injured,  and  you  further  find  from  the  evidence  that  was  a  con- 
tributing cause  of  the  injury,  then  the  jury  will  answer  the  second 
issue,  "Yes."  »* 

The  court  instructs  the  jury  that,  if  the  jury  find  from  the 
evidence,  and  by  its  greater  weight,  that  the  plaintiff  entered  upon 
the  defendant's  side  track  in  the  town  of  upon  which  en- 
gines and  cars  were  being  constantly,  movpd,  and  where  there 
was  danger  of  collision  between  the  cars  already  on  said  side 
track  and  cars  placed  thereon  by  the  defendant's  shifting  crew 
engaged  about  said  depot,  and  that,  after  entering  upon  said  side 
track  and  between  the  cars  standing  thereon,  the  plaintiff  re- 
mained thereon,  undertakirig  to  move  cars  on  and  along  said  spur 
track,  the  plaintiff  being  in  a  position  where  he  could  not  be  seen 
by  the  members  of  said  train  crew  by  the  exercise  of  ordinary  care 
and  caution,  and  without  notice  or  warning  given  the  defendant 
or  any  of  its  train  crew  in  charge  of  said  shifting  engine,  and  with- 
out keeping  a  lookout  for  his  own  protection,  and  that  plaintiff 
did  this  with  knowledge  of  the  fact  that  said  engine  was  constantly 
placing  cars  on  said  side  track  and  removing  cars  therefrom,  and 
that  there  was  danger  of  collision  between  the  cars  placed  on 
said  side  track  and  those  already  thereon,  and  danger  of  the  plain- 
tiff being  injured  by  reason  of  such  collision,  he  would  be  guilty 
of  negligence,  and  if  you  find  from  the  evidence  by  the  greater 
weight  of  the  evidence  that  was  the  contributing  cause  of  the  in- 
jury, then  the  jury  will  answer  the  second  issue,  "Yes."  *^ 

The  jury  is  instructed  that,  if  the  jury  find  frorn'  the  evidence 
that  the  exercise  of  ordinary  care  would  have  required  the  pla'in- 
tiff,  before  he  entered  between  said  cars  on  the  spur  track  and  at- 
tempted to  remove  the  sanje,  to  have  given  some  notice  or  warn- 
ing of  his  presence  in  a  place  of  danger,  or  would  have  required 
the  plaintiff  to  maintain  some  lookout  in  order  to  notify  him  of 
approaching  danger  while  in  a  position  where  he  could  not  be 
seen,  and  the  jury  further  find  that  the  failure  of  the  plaintiff  to 
give  such  notice  or  warning  or  to  maintain  such  lookout  contrib- 
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uted  to  cause  and  bring  about  his  injury,  then  the  jury  will  answer 
the  second  issue,  "Yes."** 

You  are  instructed  that  plaintiff  contends  that  you  cannot  find 
him  guilty  of  contributory  negligence.  He  contends  that  before 
he  entered  upon  the  work,  or  went  between  the  cars,  he  had  inquiry 
made  by  the  secretary  and  treasurer  of  the  company  and  had  him 
to  look  out  to  see  whether  or  not  there  was  any  danger  of  ap- 
proaching cars  or  engines,  and  he  contends  that  from  the  observa- 
tion which  he  made,  or  caused  to  be  made,  he  had  reason  to  be- 
lieve that  there  was  no  danger,  and  he  insists  that  a  reasonably 
prudent  man  would  have  gone  to  the  work  as  he  did,  thinking 
that  was  the  condition  and  feeling  that  there  was  no  danger  in 
doing  so,  that  a  reasonable  man  would  not  have  expected  or  an- 
ticipated any  danger.  That  is  his  contention.  If  you  find  from 
the  evidence  that  the  precautions  which  he  took  were  such  as  a 
reasonably  prudent  man  would  have  taken  under  the  circum- 
stances, being  at  the  same  time  mindful  to  go  about  the  work  in  a 
way  in  which  he  would  not  receive  injury,  and  he  exercised  the 
care  of  a  reasonably  prudent  man,  that  he  was  careful  to  avoid  in- 
jury under  the  circumstances,  then  he  would  not  be  guilty  of  con'- 
tributory  negligence,  and  it  would  be  your  duty  to  answer  the  sec- 
ond issue,  "No."  " 

§  4365.     Effect  of  contributory  negligence 

The  jury  is  instructed  that  if  the  jury  find  that  the  plaintiff  did 
not  exercise  the  care  and  prudence  that  an  ordinarily  prudent  man 
would  have  exercised  under  the  circumstances  and  the  situation, 
and  that  his  failure  to  do  so  contributed  to  his  injury,  it  would 
be  the  duty  of  the  jury  to  answer  the  second  issue,  "Yes."  ** 

G.    Accidents  at  Crossings 
1.    Liability  in  General 
§  4366.    Elements  of  cause  of  action  in  general 
§  436e(l)-    Indiana 

The  jury  are  instructed  that  the  facts  necessary  to  be  estab- 
lished by  plaintiff  by  a  preponderance  of  all  the  evidence,  to  enti- 
tle him  to  recover,  are — First,  negligence  on  the  part  of  the  de- 
fendant in  the  matter  complained  of;  second,  plaintiff's  freedom 
from  fault  or  negligence  in  the  matter  complained  of;  and,  third, 
damage  to  the  plaintiff  proximately  caused  by  the  defendant's  neg- 
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ligence;    and  a  failure  to  establish  any  of  these  by  a  preponderr 
ance  of  all  the  evidence  will  preclude  a  recovery.** 
§  4366(2).     Maryland 

You  are  instructed  that,  if  the  jury  find  that  on  or  about  the 

of  ,   the   plaintiff   was   injured   by   the   locomotive 

or  cars  of  the  defendant,  while  operated  by  its  agents  on  its  road, 
and  that  said  injury  resulted  directly  from  the  want  of  ordinary 
care  and  prudence  of  the  agents  of  the  defendant,  and  not  from 
the  want  of  ordinary  care  and  prudence  on  the  part  of  the  plain- 
tiff, directly  contributing  to  the  injury,  then  the  plaintiff  is  enti- 
tled to  recover.*" 

§  4366(3).    Nebraska 

You  are  therefore  instructed  that,  to  entitle  the  plaintiff  to  re- 
cover in  this  case  on  account  of  failure  to  give  signal  by  bell  or 
whistle  in  approaching  the  crossing,  the  following  facts  must  be 
established  by  a  fair  preponderance  of  the  evidence:  First,  that 
the  defendant  did,  at  the  time  and  place  specified  in  plaintiff's  pe- 
tition, run  its  engine  onto  the  said  crossmg  of street,  over 

the  defendant's  tracks,  without  giving  a  signal  of  the  approach  of 
said  engine  to  said  crossing  by  either  bell  or  whistle ;  second, 
that  said  failure  to  give  signal  by  bell  or  whistle  was,  under  all 
the  circumstances  shown  by  the  evidence,  negligence  on  the  part 
of  the  defendant;    third,  that  said  negligence  was  the  proximate 

cause  of  the  injury  to  said  ;    and,  fourth,  that  said  

sustained  damages  by  reason  of  said  negligence.  Unless  the  evi- 
dence in  the  case  establishes  every  one  of  the  foregoing  elements, 
the  plaintiff  would  not  be  entitled  to  recover  on  account  of  the 
alleged  negligence  in  omission  to  give  a  signal  of  the  approach  of 
said  locomotive  to  said  crossing,  but,  if  all  of  the  foregoing  ele- 
ments are  established  by  a  preponderance  of  the  evidence,  your 
verdict  should  be  for  the  plaintiff,  unless  the  said  -; ,  by  neg- 
ligence on  her  own  part,  contributed  to  the  injury .^^ 
§  4366(4).    Texas 

You  are  instructed  that  it  is  the  duty  of  the  defendant  company 
to  exercise  ordinary  care  in  operating  its  cars  to  prevent  injury  to 
persons  at  places  used  as  crossings  by  the  public  over  its  tracks ; 

and  if  you  believe  from  the  evidence  that  on  or  about ^ ,  the 

plaintiff  was  crossing  on  foot  the  track  of  defendant  at  or  near  a 

point   where  avenue   intersects  street,   in  the   city 

of ;   and  if  you  further  believe  from  the  evidence  that  the 

89  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Ilogeland,  66  Md.  149  7  A  ID'S  ^-i 
Young,  54  N.  E.  791,  153  Ind.  163.  Am.  Rep  159  ' 

BO  Philadelphia,  W.  &  B.  R.  Oo.  v.         si  Geist  v.  Missouri  Pae.  Ry    Co 

87  N.  W.  43,  62  Neb.  309. 
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said street,  at  the  place  where  it  crosses  said  track,  was  used 

by  the  public  as  a  crossing ;  and  if  you  f urthep'  believe  from  the 
evidence  that,  while  the  plaintiff  was  crossing  the  said  track  at 
said  point,  defendant's  employes  pushed  one  of  its  flat  cars  for- 
ward upon  its  track,  in  an  easterly  direction,  upon  and  over  a 
part  of  the  right  foot  of  the  plaintiff,  as  set  forth  in  plaintiff's  peti- 
tion ;  and  if  you  ffnd  from  the  evidence  that  the  plaintiff  received 
the  injuries  as  described  in  said  petition;  and  if  you  further  find 
from  all  the  facts  and  circumstances  in  evidence  that  the  collision, 
if  any,  between  the  plaintiff  and  the  said  car  was  caused  by  negli- 
gence of  the  defendant,  and  that  such  negligence,  if  any,  was  the 
proximate  cause  of  the  said  injuries,  if  any,  of  the  plaintiff — then 
you  are  instructed  to  find  for  the  plaintiff,  unless  you  find  that 
the  plaintiff  himself  was  guilty  of  negligence  which  contributed 
to  cause  his  injuries,  if  any.  On  the  other  hand,  if  you  do  not 
believe  that  the  defendant  was  guilty  of  negligence  proximately 
causing  plaintiff's  injuries,  if  any,  or  if  you  believe  from  the  evi- 
dence that  the  plaintiff  was  injured  on  defendant's  track  in  its 

private  yard,  at  a  place  other  than  the  crossing  at  street, 

above  referred  to,  or  if  you  believe  the  plaintiff  was  guilty  of 
negligence  himself  that  contributed  to  or  caused  his  injuries,,  then, 
in  either  of  these  events,  you  should  find  for  the  defendant.®^ 

§  4367.     Duty  to  keep  crossing  in  good  condition 
§  4367(1).    Arkansas 

The  jury  are  instructed  that,  although  you  may  believe  from 
the  evidence  that  the  plaintiff  received  the  injury  complained  of  at 
the  crossing  mentioned  in  the  complaint,  yet  this  fact  alone  does 
not  authorize  you  to  find  a  verdict  in  his  favor.  Before  you  would 
be  authorized  to  find  for  the  plaintiff,  you  must  not  only  believe 
from  the  evidence  that  he  received  the  injury  at  said  crossing,  but 
also  that  the  injury,  was  caused  by  reason  of  the  failure  of  the 
-defendant  to  exercise  ordinary  care  to  keep  the  crossing  reasonably 
safe  for  use  by  the  public.  Unless  you  so  find,  your  verdict  should 
be  for  the  defendant. 

You  are  instructed  that  the  defendant  railway  company  was  not 
an  insurer  of  the  safety  of  those  using  the  public  road  over  its 
right  of  way ;  all  that  it  was  required  to  do  in  this  case  was  to  use 
ordinary  care  to  see  that  said  bridge  was  reasonably  safe  for  the 
use  of  the  public.  "Therefore,  unless  you  find  from  the  preponder- 
ance of  the  evidence  that  the  defendant  failed  to  use  such  care — 
in  other  words  was  guilty  of  negligence — and  that  as  a  result  ot 
_such  negligence  plaintiff  was  thrown  out  of  a  wagon  and  injured 

82  Galveston,  H.  &  S.  A.  By.  Co.  v.  Kief  (Civ.  App.)  58  S.  W.  625. 
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as  alleged  by  him,  it  will  be  your  duty  to  return  a  verdict  for  the 
defendant.®* 

The  jury  are  instructed  that  the  railway  company  did  not  have 
to  construct  or  maintain  an  absolutely  safe  bridge  at  the  place 
where  the  plaintiff  alleges  he  was  hurt.  Its  duty  merely  was  to 
exercise  ordinary  care  to  construct  and  maintain  a  bridge  at  said 
place  that  was  reasonably  sufficient  for  the  safety  and  convenience 
of  people  using  the  road.  If,  therefore,  from  the  testimony,  you 
believe  that  the  bridge  in  question,  at  the  time  the  plaintiff  is 
said  to  have  been  injured,  was  reasonably  sufficient  and  safe  for 
use  by  the  public,  or  that  the  defendant  had  exercised  ordinary 
care  to  keep  it  reasonably  safe,  then  in  either  event  your  verdict 
could  be  for  the  defendant.®* 

§  4367(2).    Michigan 

You  are  instructed,  gentlemen,  that  it  was  the  duty  of  this  de- 
fendant when  it  built  the  road  across  the  public  highway  to  restore 
the  highway  to  its  former  condition,  as  near  as  might  be;  that  it 
was  defendant's  duty  to  put  and  keep  plank  each  side  of  the  rails 
of  its  railroad,  -and  also  between  the  rails,  in  a  good  condition,  and 
one-half  inch  above  the  rails.  Further,  you  are  instructed  that,  in 
constructing  and  maintaining  this  crossing  so  that  it  should  be  rea- 
sonably safe  for  public  travel,  the  defendant  is  not  obliged  to  an- 
ticipate that  some  one  might  come  over  that  crossing  with  a  bob 
sleigh  with  a  short  tongue  dragging  upon  the  ground,  and  that 
such  short  tongue  might  catch  in  one  of  its  rails  and  upset  the 
sleigh,  and  therefore  defendant  would  not  be  negligent  because 
it  did  not  anticipate  such  an  occurrence.  And  it  is  for  you  to  say 
whether  or  not  this  crossing  was  in  reasonable  repair,  so  that  it 

was  reasonably  safe  for  public  travel,  on  the  — '■ day  of , 

and,  if  not  in  reasonable  repair,  whether  or  not  such  want  of  rea- 
sonable repair  caused  this  accident.  If  it  was  in  reasonable  re- 
pair, then  plaintiff  would  not  be  entitled  to  recover.  Or  if  it  was 
not  in  reasonable  repair,  but  such  want  of  reasonable  repair  did 
not  cause  the  sleigh  to  upset  and  produce  the  accident,  then  plain- 
tiff would  not  be  entitled  to  recover.  But  if  it  was  not  in  reason- 
able repair,  and  such  want  of  reasonable  repair  did  cause  this 
sleigh  to  upset  and  produce  the  accident,  then  plaintiff  would  be 
entitled  to  recover,  if  she  and  her  driver  were  not  guilty  of  any 
negligence  which  contributed  to  this  injur)^.''^    .,f- 

88  Texas  &  P.  Ky.  Co.  v.  Kri«ger,  05  Logan  v.  Lake  Shore  &  M   S  Rv 

»85  S.  W.  448,  123  Ark.  619.  Co.,  112  N.  W.  506,  148  Mich  603 

94  Texas  &  P.  Ky.   Co.  v.  Krieger, 
185  S.  W.  448,  123  Ark.  619. 
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§  4367(3).    North  Carolina 

The  jury  are  instructed  that  from  the  evidence  in  this  case,  and 
the  defendant  so  admits,  the  crossing  in  question  was  across  a 

public  highway  extending  from  to  ,  and  unless  the 

defendant  company  built  and  maintained  its  track  at  said  crossing 
in  a  manner  as  safe  and  convenient  to  the  public  as  it  would  have 
been  if  said  railroad  had  not  been  built  across  said  highway,  then 
such  neglect  of  duty  would  constitute  negligence.'* 

$  4367(4).    Oklahoma 

You  are  instructed  that,  it  was  not  only  the  duty  of  the  railroad 
company  to  so  construct  and  maintain  the  said  highway  upon  its 
right  of  way  and  said  crossing  as  to  prevent  the  washing  or  cre- 
ation of  a  deep  hole  in  said  highway,  or  in  close  proximity  to  the 
traveled  portion  thereof,  but  it  was  also  its  duty  to  keep  any 
such  dangerous  place  free  from  weeds,  brush,  or  other  obstruc- 
tion, or  to  erect  suitable  barriers  as  would  reasonably  be  calcu- 
lated to  prevent  the  driving  or  falling  into  said  hole  by  persons 
traveling  that  highway,  and  if  it  was  neglect  on  the  part  of  the 
railroad  company  of  its  duties,  as  herein  explained,  which  was  the 
direct  and  proximate  cause  of  said  accident,  then  the  defendant 
railroad  company  is  responsible  for  the  consequences  thereof,  un- 
less you  shall  further  find  from  the  evidence  that  the  said  de- 
ceased was  guilty  of  contributory  negligence,  as  set  out  in  these 
instructions.*' 

§  4368.     Permitting  obstructions  shutting  off  view  of  track 
§  4368(1).     Kansas 

The  jury  is  instructed  that,  before  it  can  find  the  defendant  guilty 
of  negligence  on  account  of  permitting  or  suffering  hedge  fence, 
tall  weeds,  or  an  embankment  of  dirt  to  grow  and  be  and  remain 
on  its  right  of  way  near  the  crossing  in  question,  you  must  find 
from  the  evidence  that  said  alleged  obstructions  were  the  proxi- 
mate cause  of  the  injury  in  question;  that  is  to  say,  that  said 
obstructions  caused  the  injury  without  any  negligence  on  the  part 
of  the  deceased,  and  that  but  for  said  alleged  obstructions  in  and 
upon  the  right  of  way  near  said  crossing,  said  injury  which  re- 
sulted in  the  death  of  said would  not  have  been  received.** 

§  4368(2).    Texas 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  defendant  permitted  obstructions  to  be  placed  and  re- 

9  8  Pusey  V.  Atlantic  Coast  Line  R.  's  Corley  v.  Atchison,  T.  &  S.  F.  Ry. 

Co    106  S.  E.  452,  181  N.  C.  137.  Co.,  147  P.  842,  95  Kan.  124,  Ann.  Cas. 

97  St.  Louis  &  S.  F.  R.  Co.  v.  Bell,      1916B,  163. 
159  P.  336,  58  Okl.  84,  L.  R.  A.  1917A, 
543. 
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main  upon  its  track  and  right  of  way,  so  as  tb  obstruct  the  view 

of  plaintiff  in  approaching  the  pubHc  crossing  in  the  town  of , 

a;nd  if  you  believe  such  acts,  if  any,  constituted  negligence  on  the 
part  of  defendant,  and  that  they  were  the  proximate  cause  of  plain- 
tiff's injuries,  and  that  plaintiff  did  not  by  his  negligence  con- 
tribute to  his  injuries,  then  you  will  find  your  verdict  for  the.  plain- 
tiff.»9 

§  4369.     Duties  in  management  of  train,  locomotive,  or  cars  on 

approaching  crossing 
§  4369(1)-    Arkansas 

You  are  instructed  that  it  was  the  duty  of  the  defendant's  serv- 
ants to  exercise  ordinary  care  to  observe  travelers  about  to  cross 
the  railroad  upon  the  highway,  and  in  the  running  and  handling  of 
said  switch  engine  to  have  exercised  that  degree  of  care  and  pru- 
dence which  an  ordinarily  careful  and  prudent  person  engaged  in 
like  business  would  have  exercised  under  like  circumstances ;  and  a 
failure  to  exercise  such  degree  of  care  and  prudence  would  render 
the  defendant  guilty  of  negligence  in  that  respect.^ 
§  4369(2).    Conneoticut 

You  are  instructed  that  if  you  find  plaintiff  was  in  peril,  and  the 
engineer  knew,  or  ought  to  have  known,  it,  then  reasonable  care  re- 
quired him  to  use  every  precaution  to  avoid  the  injury  to  plaintiff 
which  a  reasonably  prudent  person,  similarly  situated,  would  use. 
If  a  reasonably  prudent  person  would  have,  under  these  circum- 
stances, blown  the  whistle  or  checked  the  speed  or  stopped  the 
train,  it  was  incumbent  upon  the  engineer  to  have  done  this  j  and, 
if,  by  so  doing,  injury  to  plaintiff  would  not  have  occurred,  the  de- 
fendant is  liable,  unless  plaintiff's  own  negligence  thereafter  essen- 
tially contributed  to  his  injuries.  If  the  doing  of  any  of  these 
things,  or  of  any  other  things,  after  the  engineer  knew,  or  ought 
to  have  known,  of  this  peril,  would  not  have  avoided  the  injury  to 
plaintiff,  the  defendant  cannot  be  held  liable  for  its  failure  to  have 
done  them.* 
§  4369(3).    Kentucky 

.  The  court  instructs  the  jury  that  it  was  the  duty  of  the  defendant 
to  keep  a  reasonable  lookout  ahead  for  persons,  who  were  using 
the  crossing  at street,  mentioned  in  the  evidence,  to  give  no- 
tice of  the  approach  of  the  train  to  the  crossing  by  ringing  the 
bell  or  blowing  the  whistle  far  enough  away  from  the  crossing  to 

0  9  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  2  Freedman  v.  New  York  N  H  A- 
Michalke,  37  S.  W.  480,  14  Tex.  Civ.  H.  R.  Co.,  71  A.  901,  81  Conn  601 '  1& 
App.  495.                                                       Ann.  Cas.  464.  ' 

1  Louisiana   &  A.   Ry.   Co.   v.   Rat- 
cliffe,  115  S.  W.  396,  88  Ark.  524. 
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give  reasonable  warning  of  the  approach  of  the  train  to  persons  us- 
ing the  crossing,  and  to  have  the  engine  headlight  lighted;  and 
if  it  failed  in  any  of  these,  duties,  and  by  reason  thereof  the  plain- 
tiff was  struck  and  injured,  they  should  find  for  the  plaintiff,  un- 
less they  shall  find  as  set  out  in  instruction  number .* 

The  court  instructs  the  jury  that  it  was  the  duty  of  defendant's 
agents  and  servants  in  charge  of  its  train  to  use  ordinary  care  to 
prevent  collisions  with,  and  injury  to,  persons  traveling  the  street 
where  it  crosses  the  railroad  track  at  the  place  plaintiff  was  sti;uck 
by  keeping  a  lookout  in  approaching  said  crossing,  and  in  giving 
reasonably  sufficient  signals,  by  ringing  the  engine  bell  to  warn 
travelers  of  the  approach  of  the  train,  and  by  running  at  such  rate 
of  speed  as  was  reasonably  consistent  with  the  safety  of  persons 
traveling  the  street.  And  if  the  jury  believe  from  the  evidence  that 
on  the  occasion  in  controversy  the  defendant's  agents  and  servants 
in  charge  of  its  train  failed  in  the  performance  of  all  or  any  of  these 
duties,  and  by  reason  of  such  failure  the  collision  occurred,  then 
the  jury  will  find  for  the  plaintiff,  unless  they  believe  from  the  evi- 
dence that  plaintiff  failed  to  exercise  ordinary  care  for  his  own 
safety.* 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant's employes  in  charge  of  the  train  which  struck at  the 

time  and  place  mentioned  in  the  petition  to  have  the  engine  under 

reasonable   control   wheri  it   approached   the   crossing  at  

street,  to  keep  a  lookout  ahead  for  the  persons  who  were  using  the 
crossing,  to  give  timely  notice  of  the  approach  of  the  train  by  ring- 
ing the  bell  of  the  engine,  to  hive  the  headlight  burning,  and  to 
exercise  ordinary  care  to  prevent  injury  to  persons  using  the  cross- 
ing; and  if  the  jury  shall  believe  from  the  evidence  that  the  said 
employes  failed  to  perform  any  of  these  duties,  and  that  by  rea- 
son thereof  the  said  was  struck  by  the  engine  and  killed,. 

then  the  law  is  for  the  plaintiff,  and  they  should  so  find,  unless  they 
shall  further  believe  from  the  evidence  that  the  said was  neg- 
ligent, and  thereby  helped  to  cause  or  bring  about  his  injuries,  and 
that  he  would  not  have  been  injured  but  for  his  contributory  negli- 
gence, if  any  there  was.^ 

§  4369(4).    Maryland 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that  the  defendant  was,  at  the  time  of  the  happening  of  the  alleged 
injury  of  which  the  plaintiff  complains,  the  owner  of  a  railroad,  with 
several  tracks,  running  through  the  city  of ,  and  across  the 

3  Chesapeake  &  O.  Ry.  Co.  v.  Hogg,  s  Southern  Ry.  Co.  in  Kentucky  V. 

197  g.  W.  840,  177  Ky.  425.  Winchester's  Ex'x,  105  S.  W.  167,  127 

i  Cross  V.  Illinois  Cent.  R.  Co.,  110      Ky.  144. 
S.  W.  290,  33  Ky.  Law  Rep.  432. 
Inst.to  Jubibs— 290 
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streets  thereof,  and  was  engaged  in  moving  trains  propelled  by 
steam  thereon,  then  in  the  management  of  said  trains  the  defend- 
ant was  bound  to  use  such  care  and  caution  to  prevent  injury  to 
persons  traveling  along  said  streets,  where  they  are  crossed  by 
said  tracks,  as  prudent  and  discreet  persons  would  have  used  and 
exercised  under  like  circumstances ;  and  if  they  find  that  on  the 
night  of ,  the  plaintiff,  while  crossing  the  railroad  of  the  de- 
fendant on street,  in  said  city,  was  run  over  by  the  cars  of 

the  defendant  and  injured,  as  stated  in  the  testimony,  and  that 
such  injury  was  caused  by  the  negligence  of  the  defendant,  or  its 
agents,  in  charge  of  said  cars,  and  that  by  the  exercise  of  ordinary 
care  and  caution  by  the  defendant,  or  its  agents,  the  accident  caus- 
ing such  injury  could  have  been  avoided,  the  plaintiff  is  entitled  to 
recover,  if  the  jury  further  find  that  the  plaintiff  was,  at  the  time  of 
the  accident,  using  due  care  and  caution  on  his  part.® 

§  4369(5).    Michigan 

You  are  instructed  that,  in  determining  what  would  amount  to 
reasonable  and  ordinary  care  in  the  operation  of  a  passenger  train 
on  approaching  a  crossing,  you  may  and  should  consider  the  condi- 
tions as  they  existed  at  the  crossing  so  far  as  they  were  apparent 
to  those  operating  the  engine  of  the  passenger  train,  or  in  so  far  as 
those  conditions  should  have  been  apparent  to  those  operating  that 
engine  had  they  been  in  the  exercise  of  reasonable  and  ordinary 
care.' 
§    4369(6).    New  Yorl( 

The  jury  are  instructed  that  the  law  does  not  exact  of  the  engi- 
neer an  impossibility.  It  holds  him  to  this  degree  of  care  which 
I  have  already  defined  to  you :  That  he  must  exercise  that  degree 
of  care  which  a  person  of  ordinary  prudence  in  his  calling  would 
exercise  under  like  conditions.  The  more  dangerous  the  indications, 
the  more  prudence  he  must  exercise.  When  the  indications  of  dan- 
ger are  very  slight,  the  degree  of  care  required  may  not  be  so 
high ;  but,  when  the  indications  amount  to  a  manifestation  of  ap- 
proaching danger  of  collision,  his  prudence  must  equal  what  such  a 
situation  calls  for.  That  is  the  rule  to  apply  to  this  engineer  tak- 
ing into  account  time  and  the  speed  at  which  he  was  going. '  Did 
he  omit  anything  which  in  the  exercise  of  ordinary  prudence  he 
should  do?  If  he  did,  what  was  it?  If  he  failed  in  that  respect, 
you  could  say  such  failure  was  negligence.* 

M6  ^44'^T  t^-  ^-  °°-  ^-  ^^'"''  ^      ^T  *|tewart  v.  Long  Island  R.  Co.,  66 

Ma.  6\Mt,  O  A.  d20.  N.  Y.  S    436    M   Ann    niw    «oo 

T  Ommen  v.  Grand  Trunk  Western  "  ^  ^^-  ^^^-  ^^■- 

Ky.  Co.,  169  N.  W.  914,  204  Mich.  392. 
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§  4369(7).    Virginia 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  decedent,  ,  suffered  injury  and  death  from 

collision  with  defendant's  engine  or  train,  as  charged  in  the  decla- 
ration, and  that  said  tollision  w^as  caused  by  the  negligent  failure  of 
the  defendant,  or  of  its  agents  and  servants  who  were  in  charge  of 
and  operating  said  train,  to  give  warning  of  its  approach  to  said 
crossing,  both  by  negligently  failing  to  sharply  sound  the  whistle 

and  ring  the  bell,  as  is  mentioned  in  instruction  No. ,  or  by 

negligently  failing  to  give  any  other  reasonable  and  timely  warn- 
ing of  the  approach  of  said  train  to  said  crossing,  as  is  mentioned 

in  instruction  No.  ,  then  they  should  find  for  the  plaintiff, 

unless  they  shall  further  find  from  the  evidence  that  the  decedent 
was  guilty  of  negligence  in  undertaking  to  pass  over  said  crossing 
at  that  time.  But  if  the  jury  shall  find  from  the  evidence  that  the  , 
defendant  and  its  said  agents  and  servants  were  not  guilty  of  negli- 
gence in  the  respects,  as  mentioned  above,  or  that  the  said  decedent 
was  guilty  of  contributory  negligence  in  going  upon  the  crossing  at 
that  time,  either  because  he  was  guilty  of  negligence  in  failing  to 
ascertain  the  dangerous  approach  of  the  train  to  said  crossing,  or 
otherwise,  then  they  should  find  for  the  defendant.* 

§  4370.  Reciprocal  duties  of  railroad  company  and  traveler  on 
approaching  crossing 

The  court  instructs  the  jury  that  the  duty  of  a  railroad  company, 
when  its  train  is  approaching  a  highway  crossing,  and  of  a  traveler 
on  the  highway,  when  approaching  the  same  crossing,  are  recipro- 
cal. It  is  the  duty  of  the  railroad  company  to  exercise  ordinary  and 
reasonable  care  to  give  notice  of  the  approach  of  its  train  to  the 
crossing;  and  it  is  the  duty  of  the  traveler  on  the  highway  and 
about  to  pass  over  the  crossing  to  exercise  the  same  degree  of 
care,  by  caution  in  his  movements  and  by  the  use  of  his  senses  of 
seeing  and  hearing,  to  ascertain  if  a  train  is  approaching  danger- 
ously near  to  the  crossing,  so  as  to  avoid  injury  to  himself  from 
such  train.  And  the  failure  on  the  part  of  either  to  discharge  its  or 
his  said  duty  would  be  negligence.* 

The  court  further  instructs  the  jury  that  ordinary  care,  as  ex- 
pressed in  the  foregoing  instructions,  as  applied,  to  each,  the  de- 
cedent and  the  defendant,  means  such  care  and  caution  as  an  ordi- 
narily prudent  and  reasonable  person  would  have  exercised  under 
the  same  circumstances,  conditions,  and  surroundings.^" 

8  Southern    Ry.    Co.    v.    Vaughan's      E.  A.  1916E,  1222,  Ann.  Oas.  191SD, 
Adm'r,  88  S.  E.  305,  118  Va.  692,  Ix      842. 

R.  A.  1916E,  1222,  Ann.  Oas.  1918D,  lo  Southern  Ry.   Co.  v.  Vaughan's 

842.  Adm'r,  88  S.  E.  305,  118  Va.  692,  L. 

9  Southern   Ry.    Co.    v.    Vaughan's  R.  A.  1916E,  1222,  Ann.  Cas.  1918D, 
Adm'r,  88  S.  E.  305,  118  Va.  692,  L.  842. 
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§  4371.     Right  of  way  as  between  automobile  and  interurban  car 

You  are  instructed  that  the  rights  of  plaintiff  and  defendant  at 
the  railroad  crossing  in  question  were  equal,  subject  to  the  preced- 
ence which  the  heavy  and  rapidly  moving  interurban  cars  may  re- 
quire when  both  parties  approach  the  crossing  at  the  same  time.^^ 

§  4372.     Duty  of  railroad  company  to  keep  lookout 
§  4372(1).    United  States 

You  are  instructed  that,  if  you  fjnd  that  the  train  hands  kept  no 
proper  lookout,  and  managed  the  train  without  due  caution  and 
reasonable  care,  you  will  be  authorized  to  infer  negligence  on  the 
part  of  the  company  as  one  of  the  facts  established  in  the  case.** 

I  4372(2).    Florida 

You  are  instructed  that  it  is  gross  negligence  to  back  a  train, 
without  a  brakeman  at  the  rear  end  as  a  lookout,  across  the  main 
thoroughfare  of  a  village,  when  there  is  no  flagman  at  the  crossing, 
even  at  a  rate  but  little  faster  than  a  person  walks.** 

^  4372(3).    Georgia 

The  court  instructs  the  jury  that  it  is  contended  by  the  plaintiff 
that  the  defendant  was  further  negligent  in  that  its  servants  kept 
no  proper  lookout  ahead,  and  that  no  brakeman  or  lookout  was  sta- 
tioned on  its  cars,  or  on  the  car  which  struck  the  deceased.  I  charge 
you  that  in  looking  to  all  the  evidence,  the  circumstances,  the  scene 
•of  the  horhicide,  and  all  of  the  surroundings,  it  is  a  question  for 
you  to  determine  as  to  whether  or  not  ordinary  care  and  prudence 
required  that  the  defendant  railroad  company  should  have  kept 
some  one  constantly  on  the  lookout  in  front  of  its-  moving  train  to 
warn  passers-by  of  danger,  and  whether  or  not  a  failure  so  to  do 
was  negligence  upon  the  part  of  the  defendant  company.  You  may 
or  may  not  determine  that  ordinary  care  and  prudence  on  the  part 
of  the  railroad  company  required  this,  or  that  the  failure  so  to  do 
constituted  negligence  on  its  part.  But,  if  you  should  determine 
that  ordinary  care  and  diligence  so  required,  and  that  the  failure  so 
to  provide  some  one  on  the  constant  watch  and  lookout  was  neg- 
ligence, and  that  such  negligence  contributed  to  or  was  the  cause 
resulting  in  the  homicide  of  the  deceased,  and  that  at  the  time,  by 
the  exercise  of  ordinary  care  and  prudence  upon  his  part,  he  could 
not  have  prevented  the  homicide,  then  that  would  make  such  a 
case  as  would  authorize  a  recovery  upon  the  part  of  this  plainUff." 

11  Hawkins  v.  Interurban  Ry.  Co.,  is  Florida  Cent.  &  P  R   Co  v  Fox- 
168  N.  W.  234,  184  Iowa,  232.                     worth,  25  So.  338,  41  Fla   1  'iQ,  Am 

12  Grand  Trunk  Ry.  Co.  of  Canada      St.  Rep.  149. 

V.  Ives,  12  S.  Ct.  679,  144  U.  S.  408,  i"  Atlanta  &  W.  P  R   Co  v  Miller 

36  L.  Ed.  485.  98  S.  E.  248,  23  Ga.  App.  347.  " 
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§  4372(4).    Kentucky 

The  court  instructs  the  jury  that  it  was  the  duty  of  defendant 
and  its  employes,  in  charge  of  the  engine  and  train  of  cars  that 

struck  and  killed ,  to  handle  same  in  a  reasonably  safe  and 

prudent  manner  in  and  through  the  city  of ,  and  that  it  was 

the  duty  of  defendant  to  place  some  one  on  the  moving  cars  in 
such  position  that  he  could  give  warning  of  its  approach,  and  to 
give  reasonable  signals  of  the  approach 'of  such  cars  at  the  public 
crossings  in  said  city,  by  the  ringing  of  the  engine  bell  or  by  the 
whistle,  to  warn  all  persons  approaching  said  crossings ;  and  if  the 
jury  should  believe  from  the  evidence  that  the  defendant  and  em- 
ployes, in  backing  said  train  of  cars,  failed  to  place  some  one  on 
said  moving  cars  in  such  position  as  to  give  reasonable  warning 
of  the  approach  of, said  train,  and  to  keep  a  lookout  and  to  give 
warning  of  its  approach,  or  failed  to  discharge  the  duty  imposed 
by  the  reasonably  safe  and  prudent  handling  of  said  tram,  and  by 
the  ringing  of  the  bell  or  sounding  of  the  whistle  to  warn  persons 

approaching  street  crossing  in  the  city  of  ,  and  by 

reason  of  such  failure  plaintiff  was  struck  and  killed  by  defendant's 
train,  then  the  law  is  for  the  plaintiff,  and  the  jury  should  so  find, 
not  exceeding  the  amount  claimed  in  the  petition  of  $ }^ 

i  4372(5).    Texas 

You  are  instructed  that  the  law  requires  that  those  engaged  in 
operating  trains  of  cars  over  railway  tracks  across  the  streets  of  a 
city  shall,  in  approaching  such  crossings,  keep  such  lookout  to 
avoid  injuring  persons  using  such  crossings  as  a  person  of  ordinary 
prudence  would  keep  under  the  same  or  similar  circumstances,  tak- 
ing into  consideration  the  character  and  extent  of  the  use  of  such 
crossings  by  the  public." 

§  4373.     Duty  of  railroad  company  to  give  warning  of  approach 
to  crossing 

§  4373(1).    Arkansas 

The  court  instructs  the  jury  that  under  the  record  here,  as  made 
up  from  the  evidence  in  this  case,  your  verdict  should  be  for  the 
plaintiff,  unless  you  find  that  at  the  time  of  the  alleged  injuries  and 
damages,  the  employes  in  charge  of  the  train  which  struck  these 
mules  and  wagon,  killing  one  mule,  injuring  another  one,  and  de- 
molishing the  wagon,  were,  at  the  time,  keeping  an  efficient  look- 
out, as  required  by  the  laws  of  this  state,  and  that,  after  discovering 
the  property  in  a  dangerous  position  at  or  near  the  track,  the  em- 
ploye in  charge  of  the  engine  exercised  every  means  at  his  com- 

15  Louisville  &  N.  R.  Co.  v.  Veach's  i6  Missouri,  K.  &  T.  Ry.  Co.  of  Tex- 
Adm'r,  112  S.  W.  869,  129  Ky.  775.  as  v.  Kennon  (Civ.  App.)   164  S.  W. 

867. 
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mand  consistent  with  his  own  and  the  safety  of  the  other  employes 
upon  the  train  to  avoid  the  injury  to  the  property,  and  was  unable 
to  do  so.  If  you  so  find,  your  verdict  should  be  for  the  defendants, 
unless  you  further  fiind,  gentlemen  of  the  jury,  that  just  before  the 
injury  complained  of  here  the  employes  in  charge  of  the  train  had 
failed  to  comply  with  a  certairi  statute  of  this  state,  which  requires 

all  railroad   companies  to  give  warning  at  a  distance  of  

rods  from  public  crossings,  such  warning  to  be  either  by  ringing 
the  bell  or  sounding  the  whistle.  It  was  not  only  the  duty  of  the 
employes  of  the  railway  train  to  sound  the  whistle  or  ring  the  bell 

a  distance  of  — ^ rods  north  of  the  crossing,  but  it  was  their  duty 

to  continue  to  give  the  warning  until  they  reached  the  crossing. 
It  is  contended  by  the  plaintiffs  in  this  case  that  such  warning  was 
not  given  by  either  ringing  the  bell  or  sounding  the  whistle.  If 
you  so  find  from  a  preponderance  of  the  evidence  in  this  case,  then, 
notwithstanding  the  fact  that  an  efficient  lookout  was  maintained 
by  an  employe,  or  the  employes  upon  the  train,  your  verdict  should 
be  for  the  plaintiffs.  But  if  you  find  that  such  warning  was  given, 
either  by  ringing  the  bell  or  sounding  the  whistle  at  the  distance 
mentioned,  and  just  prior  to  the  injury  complained  of,  and  that  an  ■ 
efficient  lookout  was  maintained  at  the  time,  and  that,  by  the  exer- 
cise of  the  degree  of  care  mentioned  to  you  in  an  instruction  given 
to  you  and  the  use  of  the  means  at  the  command  of  the  engineer, 
the  damage  could  not  be  avoided,  your  verdict  should  be  for  the 
defendants.*^ 

§  4373(2).    Connecticut 

You  are  instructed  that  the  railroad  commissioners  having  legally 
ordered  the  whistle  dispensed  with  for  this  crossing,  the  defendant 
cannot  be  held  liable  for  its  compliance  with  this  order,  and  its 

failure  to  blow  this  whistle  for  this  crossing  at  the  rod 

point.  The  sole  duty  of  the  railroad  with  regard  to  general  statu- 
tory signals  was  to  ring  its  engine  bell  from  the rod  point  to 

the  crossing.** 

§  4373(3).     Illinois 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant,  in 

approaching  the  street  crossing,  either  to  ring  a  bell'  or 

sound  a  whistle,  sounding  until  the  said  crossing  was  reached; 
and  if  you  find  from  the  evidence  that  the  plaintiff  was  injured  as 
charged  in  the  declaration,  that  the  defendant  failed  in  the  duty  so 
to  ring  or  whistle  as  heretofore  stated,  and  that  in  failing  to  perform 
its  duty  in  that  regard  the  defendant  was  negligent,  and  that  such 

1'  Hale  &  Scott  v.  St.  Louis  &  S.  F.  is  Freedman  v.  New  Yoi-k    N   h    e. 

K.  Co.,  193  S,  W.  790,  128  Ark.  203.      H.  R.  Co.,  71  A.  901,  81  Com   601   15 

Aim.  Cas.  404.  ' 
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negligence  was  the  cause  of  the  injury  to  the  plaintiff,  then  you 
will  find  the  issues  for  the  plaintiff,  provided  you  also  believe  from 
the  evidence  that  the  plaintiff  at  the  time  of  the  injury  was  in  the 
exercise  of  ordinary  care  for  his  own  safety.^* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
defendant's  agents  or  servants  in  charge  of  the  engine  in  question 
omitted  to  ring  the  bell  or  sound  the  whistle  continuously  for  the 

distance  of rods  before  reaching  the  highway  crossing,  such 

omission  constitutes  a  presumptive  case  of  negligence  on  the  part 
of  the  defendant ;  and  if  you  further  believe  from  the  evidence  that 

was  struck  and  injured  at  the  railway  crossing  in  question, 

as  charged  in  the  declaration,  in  consequence  of  the  omission  to 
ring  the  bell  or  sound  a  whistle,  and  that  he  was  himself  exercising 
all  reasonable  care  and  caution  in  that  behalf  for  his  personal  safety, 
then  the  defendant  is  liable  to  the  plaintiff,  as  administrator,  for 
the  loss  and  damage  sustained  by  the  widow  and  the  children  of  the 
deceased  in  their  means  of  support  by  reason  of  such  injury,  if  any 
such  loss  or  damage  has  been  proved.^" 

§  4373(4).    Kentucky 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ants or  their  agents  in  charge  of  the  engine  at  the  time  and  place 
referred  to  in  the  evidence  to  give  reasonable  notice  or  warning 
of  the  approach  of  said  engine  to  the  public  highway  crossing  in 
evidence,  and  to  exercise  such  care  to  avoid  injuring  the  plaintiff 
while  using  said  crossing  as  ordinarily  prudent  persons  in  the 
operation  of  an  engine  would  exercise  under  circumstances  simi- 
lar to  those  proven  in  this  case,  and  if  the  jury  believe  from  the 
evidence  that  the  defendant's  agents  in  charge  of  said  engine  neg- 
ligently failed  to  observe  any  of  the  duties  incumbent  upon  them 
as  herein  set  out,  or  if  defendants  or  their  agents  in  charge  of  the 
engine  failed  to  give  reasonable  warning  of  the  train's' approach 
and  by  reason  thereof  the  plaintiff's  mule  and  wagon  was  struck 
and  the  plaintiff  was  injured,  the  law  is  for  the  plaintiff,  and  the 
jury  should  so  find.*^ 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence in  this  case  that  prior  to  the  accident  it  had,  been  customary 
for  the  trains  to  give  signals  of  their  approach  to  the cross- 
ing, and  that  this  custom  had  prevailed  to  such  an  extent  that  per- 
sons using  the  crossing  had  reason  to  rely  on  such  signals  being 
given,  and  the  train  in  question  failed  to  give  reasonable  signal 

19  Chicago,  B.  &  Q.  R.  Co.  v.  Pol-  21  Chesapeake  &  O.  Ry.  Co.  v. 
lock,  62  N.  E.  831,  195  111.  156.  Bland,  18S  S.  W.  49S,  171  Ky.  43Q. 

20  Chicago'  &  A.  R.  Co.  v.  Pcaison, 
56  N.  E.  633,  184  111.  386. 
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of  its  approach  to  the  crossing,  and  by  reason  of  stich  failure  the 
decedent  was  struck  and  hurt,  you  will  find  for  the  plaintiff  in  dam- 
ages such  a  sum  as  you  believe  from  the  evidence  will  reasonably 
compensate  the  estate  of  the  deceased  for  the  destruction  of  her 

power  to  earn  money,  not  exceeding  the  sum  of  $ .    Unless 

you  so  believe  you  will  find  for  defendant.^* 

The  court  instructs  the  jury  that  a  signal  of  the  train's  approach 
was  reasonable,  which  was  ordinarily  sufficient  to  give  notice  of 
its  coming  to  persons  who  were  themselves  exercising  ordinary  care 
for  their  safety  and  in  possession  of  their  ordinary  faculties.** 

You  are  instructed  that  it  was  the  duty  of  defendant,  its  agents, 
servants,  and  employes  in  charge  of  said  train  in  approaching  the 
crossing  in  question  to  give  reasonably  timely  warning  by  bell  or 
whittle  or  other  signal  of  its  approach  to  the  crossing  in  order  to 
have  enabled  deceased,  if  using  ordinary  care  for  his  own  safety, 
to  have  avoided  being  struck;    and  if  the  jury  believe  that  they 

failed  to  give  such  warning,  and  as  the  result  thereof  said 

was  struck,  whilst  using  ordinary  care  for  his  own  safety,  at  said 
crossing,  and  killed,  they  ought  to  find  for  the  plaintiff  in  any 
amount  which  in  fheir  judgment  will  reasonably  compensate  the 
estate  of  decedent  for  the  loss  of  his  power  to  earn  money,  if  any, 
not  to  exceed  $ ,  the  amount  claimed -in  the  petition.** 

§  4373(5).     Nebraska 

You  are  instructed  that  section  of  chapter ■. —  of  the- 

statutes  of ,  which  applies  to  this  action,  is  as  follows:     "A 

bell  of  at  least pounds  weight  or  a  steam  whistle  shall  be 

placed- upon  each  locomotive  engine,  and  shall  be  rung  or  whistled 

at  the  distance  of  at  least rods  from  the  place  where  the  said 

railroad  shall  cross  any  other  road  or  street,  and  be  kept  ring- 
ing or  whistling  until  it  shall  have  crossed  said  road  or  street." 
Now  in  this  case  if  you  find  from  the  evidence  that,  as  the  engine  of 
the  defendant  railroad  company  approached  the  public  crossing 
where  the  accident  happened,  the  whistle  was  not  sounded  nor 
the  bell  rung  as  required  by  the  statute,  and  that  the  accident  com- 
plained of  was  caused  by  the  failure  so  to  ring  the  bell  or  blow 
the  whistle,  and  without  any  fault  or  negligence  on  the  part  of  the 
plaintiff  or  his  employe  or  servant  who  was  at  that  time  in  charge 
of  the  property  injured,  then  you  shall  find  for  the  plaintiff.*^ 

22  Louisville  &  N.  R.  Co.  v.  Engle-  2*  Louisville  &  N.  R  Oo  v  Uelt- 
man's  Adm'x,  141  S.  W.  374,  146  Ky.  schi's  Ex'rs,  97  S.  W  14  29  Kv  Law 
19.  Rep.   1136. 

23  Louisville  &  N.  E.  Co.  v.  Engle-  23  Whitlow  v.  Missouri  Pac   R  Co 
man's  Adm'x,  141  S.  W.  374,  146  Ky.  143  N.  W.  941,  94  Neb   649    '      '       ''" 
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5  4373(6).   Ohio 

The  jury  are  instructed  that  if  they  find  from  the  evidence  that 
the  defendant's  servants  in  charge  of  the  train  that  killed  said 
gave  signals  by  whistling  once,  and  no  more,  at  such  dis- 
tance, if  it  exceeded  rods  from  street,  that  said 

would  naturally  think  that  he  could  safely  cross  before  the 

train  arrived  at street  if  he  heard  such  a  whistle,  and  that 

he  did  hear  it,  and  should  further  find  that  no  bell  was  rung,  and 
that  said  train  was  going  at  a  greater  rate  of  speed  than  men  of 
ordinary  care  and  prudence  in  like  employment  would  have  run  it 

under  like  circumstances  and  conditions,  and  that  said  ,  as 

a  reasonable  man,  was  thereby  deceived  and  led  to  believe  that  he 
could  cross  the  tracks  of  said  defendant's  railroad  in,  safety,  and 
that  if,  attempting  under  these  circumstances  to  cross  said  tracks, 
without  fault  or  negligence  on  his  part,  he  was,  on  account  of 
carelessness  upon  the  part  of  the  servants  of  said  defendant  in 
operating  said  train  at  an  unusual  and  dangerous  rate  of  speed, 
struck  and  killed,  then  plaintiff  would  be  entitled  .to  recover,  if  such 
carelessness  was  the  sole  cause  of  his  injuries.^® 

§  4373(7).    Oklahoma 

You  are  further  instructed  that,  if  you  believe  by  a  fair  prepon- 
derance of  the  evidence  that  the  plaintiff  approached  the  crossing 
with  that  degree  of  care  and  caution  that  an  ordinarily  prudent  man 
would  exercise  under  like  circumstances,  and  the  defendant  failed, 
neglected,  and  refused  to  use  that  degree  of  care  that  an  ordinarily 
prudent  man  would  use  under  like  circumstances  and  conditions, 
and  the  defendant  carelessly  and  negligently  approached  said  cross- 
ing in  the  manner  and  way  alleged  in  plaintiff's  petition,  and  that 
the  defendant  did  not  ring  the  bell  or  sound  the  whistle,  and  if  you 
believe  that  the  failure  of  the  defendant  on  approaching  said  cross- 
ing to  ring  the  bell  or  sound  the  whistle  was  negligence,  and  that 
such  negligence  was  a  direct  and  proximate  cause  of  the  injuries 
sustained  by  the  plaintiff  herein,  then  you  will  find  for  the  plain- 
tiff in 'any  sum  you  may  think  him  entitled  to,  not  to  exceed  the 
sum  of  $ ." 

You  are  further  instructed  that^  if  you  believe  by  a  preponder- 
ance of  the  evidence  in  this  cause  that  the  plaintiff,  on  or  about  the 

-. day  of ,  was  riding  along street  in  a  wagon, 

and  that  the  said street  was  a  public  highway  of  the  city  of 

,  and  that  said  public  highway  crosses  the  railroad  track  of 

the  defendant,  and  as  plaintiff  came  to  said  crossing  the  defendant 

28  Schweinfurth  v.  Cleveland,  C,  C.  2^  Ft.  Smith  &  W.  K.  Co.  v.  Moore 

6  St.  U  Ry.  Co.,  54  N.  E.  89,  60  Ohio      (Okl.)  169  P.  904. 
St.  215. 
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negligently  and  carelessly  ran  one  of  its  locomotives  up  and  across 
said  highway  at  said  crossing  at  a  high  and  dangerous  rate  of 
speed,  or  negligently  and  carelessly  omitted  while  so  approaching 
said  crossing  to  give  out  any  signals  by  ringing  the  bell  or  sounding 
the  whistle  to  warn  the  public  of  the  approach  of  said  train  to  said 
crossing,  and  that  by  reason  of  the  failure  of  the  defendant  to  give 
such  warning  and  without  contributory  negligence  on  the  part 
of  the  plaintiff,  as  will  be  herein  defined  to  you,  said  locomotive 
struck  the  wagon  in  which  plaintiff  was  riding  and  overthrew  said 
wagon,  and  threw  the  plaintiff  out  upon  the  ground,  with  such 
force  as  to  injure  h^r,  then  in  that  event  your  verdict  should  be 
for  the  plaintiff  for  whatever  damages  you  may  find  her  to  be 
entitled,  not  exceeding  the  sum  sued  for  in  this  action.** 

You  are  instructed  that  it  is  the  plaintiff's  theory  in  this  case,  in 
support  of  which  he  has  offered  evidence,  that  he  was  going  to  the 
railroad  depot,  and  that  before  going  upon  the  track  of  de- 
fendant's railroad  he  stopped  and  looked  and  listened,  and  that  be- 
cause of  the  obstruction  of  a  high  bank  on  the  east  side  of  the  street 
he  could  not  see  the  approaching  engine  as  it  was  backing  west; 
that  he  never  heard  the  whistle  blow  or  the  bell  ring;  that  in  the 
exercise  of  due  care  and  caution  he  proceeded  to  cross  the  track, 
and  while  doing  so,  because  of  the  failure  of  the  defendant's 
agents  and  employes  to  give  any  signal  of  the  approaching  engine, 
and  to  exercise  ordinary  care  to  avoid  collision,  his  wagon  was 
struck  and  he  was  knocked  or  tlrrown  out  of  the  same  or  forced 
to  jump  therefrom;  and  that  at  the  time  defendant's  engine  struck 
the  wagon  in  which  he  was  riding  and  caused  the  injuries  he  com- 
plains of  plaintiff  was  in  the  exercise  of  due  care.  If  you  find  by 
a  fair  preponderance  of  the  evidence  that  this  contention  is  true, 
and  that  as  a  result  of  the  failure  of  the  engineer  to  ring  the  bell 
or  sound  the  whistle  before  crossing  the  street,  and  to  apply  the 
emergency  brakes  after  plaintiff  was  discovered  by  the  engineer, 
or  apprised  of  the  fact  of  his  presence  by  his  brakeman  or  other 
employes,  in  time  to  stop  the  train,  provided  that  in  the  ekercise 
of  ordinary  care  and  caution  the  defendant  could  have  stopped  the 
train  and  prevented  the  accident,  and  that  but  for  such  negligence 
on  the  part  of  the  defendant's  employes  the  accident  would  not 
have  happened,  and  you  further  find  that  the  plaintiff's  injuries 
were  not  due  to  his  own  lack  of  care  in  seeking  to  avoid  the  colli- 
sion with  the  train  by  first  stopping,  looking,  and  listening  before 
going  upon  the  track,  then  you  should  find  for  the  plaintiff.*' 

2  8  Missouri,    O.   &   G.    Ry.    Co.   v.  =»  Missouri,  0.  &  G.  Ry  Co  v  Par- 

Adams,  153  P,  200,  52  Olil.  557.  ker,  151  P.  325,  50  Okl.  491.        ' 
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§  4373(8).    Texas 

You  are  instructed  that  it  is  the  duty,  under  the  law,  of  per- 
sons operating  railway  trains  to  exercise  ordinary  care  in  the 
operation  thereof,  under  all  the  facts,  circumstances,  and  sur- 
roundings, to  avoid  accidents  and  injuries  to  persons  and  vehicles 
crossing  their  tracks  over  roads  or  highways ;  and  our  laws  require 
that  the  persons  operating  the  engine  of  such  train  blow  the  whistle 
and  ring  the  bell  at  a  distance  of  at  least rods  before  reach- 
ing a  crossing,  and  to  keep  the  bell  ringing  until  such  crossing  is 
passed,  and  their  failure  to  do  so  is  ngeligence.*" 

You  are  instructed  that,  if  you  believe  from  a  preponderance  of 

the  evidence  that  on  or  about  the day  of ,  the  plaintiff 

was  walking  on  the  west  side  of  street,  going  south,  and 

while  in  the  exercise  of  ordinary  care  for  his  own  safety,  plaintiff 
was  struck  and  knocked  down  by  a  car  or  cars,  as  alleged  by  him, 
and  received  the  injuries  alleged  in  his  petition;  and  you  further 
find  that  defendant  was  negligent  in  moving  its  cars  across  said 
street  without  giving  notice  or  warning  to  plaintiff,  if  it  did  fail 
to  give  such  notice  or  warning,  or  that  defendant  was  negligent  in 

propelling  its  car  or  cars  across street  without  ringing  a  bell 

or  blowing  a  whistle,  if  it  did  fail  to  ring  a  bell  or  blow  a  whistle, 
or  that  defendant  was  negligent  in  backing  said  cars  across  said 
street  and  injuring  plaintiff,  without  giving  notice  or  warning 
to  him  of  the  approach  of  said  cars  if  it  did  so  back  said  cars  with- 
out giving  notice  or  warning  of  the  approach  of  said  cars,  or  that 
defendant  was  negligent  in  backing  said  cars  across  said  street  on 
said  track  without  some  person  being  at  said  crossing  to  give  no- 
tice that  said  cars  were  to  be  backed  across  said  street,  if  you  find 
that  it  did  fail  to  have  some  person  at  said  crossing  to  give  notice 
that  said  cars  would  be  backed  across  said  street,  and  if  you 
further  find  that  defendant  was  negligent  in  any  or  all  of  the  par- 
ticulars heretofore  mentioned,  and  that  such  negligence,  if  any, 
was  the  proximate  cause  of  the  injury  to  plaintiff,  then  you  will  find 
for  the  plaintiff,  unless  you  find  for  the  defendant  under  subsequent 
paragraphs  of  this  charge. ^^ 

You  are  further  instructed  that  it  was  the  duty  of  the  defendant,, 
when  starting  its  engine  towards  the  crossing  in  question   (the 

evidence  showing  that  such  starting  point  was  within feet 

of  the  crossing),  to  cause  the  bell  on  the  engine  to  be  rung  after 
starting  its  engine,  and  to  keep  said  bell  ringing  until  the  cross- 
ing should  have  been  passed,  or  the  engine  stopped;  and  the  fail- 
so  Beaumont,  S.  L.  &  W.  Ry.  Oo.  v.  si  Rio  Grande,  E.  P.  &  S.  F.  Ry. 
Myrick  (Oiv.  App.)  208  S.  W.  &35.             Co.  v.  Starnes  (Civ.  App.)  185  S.  W 

366. 
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ureto  do  this  on  part  of  the  employes  of  the  defendant  would  be 
negligence.^" 

You  are  instructed  that  the  plaintiff  sues  the  defendant  com- 
pany for  damages  he  says  was  done  him  by  defendant's  railway  en- 

ginte  and  train  on ,  by  reason  of  personal  injuries  to  himself 

caused  by  the  agents  and  servants  of  defendant  in  negligently  and 
without  the  use  of  proper  care  on  their  part  in  propelling  the  en- 
gine and  cars,  whereby  he  was  run  over,  and  seriously  and  perma- 
nently hurt  and  injured,  without  fault  or  negligence  on  his  part. 
The  defendant  denies  the  allegation  of  plaintiff,  and  says  it  used  all 
proper  care  and  prudence  in  propelling  its  train  on  the  occasion  re- 
ferred to,  and  alleges,  if  plaintiff  was  injured  as  alleged,  it  was 
caused  by  his  own  negligence  and  want  of  proper  and  ordinary 
care  on  his  part,  and  therefore  it  is  not  liable  therefor.** 

You  are  instructed  that  the  law  requires  all  companies  operating 
railway  trains  to  provide  each  locomotive  engine  with  a  bell  and 
steam  whistle,  and  that  such  whistle  shall  be  blown  or  such  bell 

rung  at  the  distance  of  at  least rods  (which  is feet) 

from  the  place  where  the  public  road  shall  cross  a  railway  track, 
and  also  that  such  bell  shall  be  rung  and  kept  ringing  until  th?  en- 
gine shall  have  crossed  said  public  road  or  stopped;  and  in  this 
case,  if  you  find  from  the  evidence  that  those  in  charge  of  the  en- 
gine of  defendant  failed  to  blow  the  whistle  or  ring  the  bell,  as 
stated  above  should  be  done,  and  that,  by  reason  of  such  failure  to 
comply  with  the  law,  plaintiff  was  run  over  and  injured,  then  he 
would  be  entitled  to  such  damages  as  you  may  find  from  the  evi- 
dence he  may  have  sustained,  provided  you  find  plaintiff  exercised 
due  diligence  and  care  to  prevent  such  injury,  as  the  law  of  con- 
tributory negligence  has  been  heretofore  given  you  in  this  charge. 
In  passing  upon  the  question  of  the  negligence  of  the  parties  in 
-charge  of  defendant's  engine  and  train,  you  may  consider  the  time 
and  place  at  which  the  injury  may  have  been  given,  its  surround- 
ings, the  rate  of  speed  at  which  the  train  was  being  run,  and 
whether  or  not  the  proper  signals  were  given  by  the  said  parties 
in  charge  of  said  train.** 

§  4373(9).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  engineer  blew  the  whistle  and  rung  the- bell  as  required  by 
law  and  as  stated  in  another  instruction  in  this  case,  then  they 
should  find  for  the  defendant.    But  the  jury  are  further  instructed 

32  Missouri,  K.  &  T.  Ry.  Co.  of  Tex-  ss  Galveston,  H   &  S   A    Rv   On   v 

as  V.  Magee,  50  S.  W.  1013,  92  Tex.      Duelm  (Civ.  App.)  23  S  W  596 
^1®-  5*  Galveston,  li.  &  s!  a.'  Ry."  Co   v 

Duelm  (Civ.  App.)  23  S.  W.  593.' 
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that  even  if  they  believe  from  the  evidence  that  the  whistle  was  not 
blown  and  the  bell  was  not  sounded  as  reqvtired  by  law,  it  does  not 
necessarily  follow  from  the  mere  omission  to  do  these  things  that 
the  jury  should  find  for  the  plaintiff.*^ 

The  court  further  instructs  the  jury  that  it  was  the  duty  of  the 
defendant  company,  and  of  its  agents  and  servants  who  were  in 
control  of  and  operating  its  engine  and  train  of  cars,  on  approaching 
the  highway  crossing  under  consideration,  to  sharply  sound  the 
whistle  of  its  said  engine  at  least  twice,  at  a  distance  of  not  less 

than yards  nor  more  than yards  from  said  crossing, 

and  to  ring  the  bell  of  said  engine  or  sound  said  whistle  continu- 
ously or  alternately  until  the  said  engine  reached  said  crossing; 
and  a  failure  to  discharge  that  duty  wolild  be  negligence.'® 

The  court  further  instructs  the  jury  that,  independently  of  the 
duty  of  the  defendant  and  its  agents  ^and  servants  as  set  forth  in 

instruction  No. ,  it  was  the  duty  of  the  defendant  company 

and  of  its  said  agents  and  servants  to  exercise  ordinary  care  to  give' 
reasonable  "and  timely  warning  to  persons  passing  over  the  high- 
way and  approaching  and  about  to  pass  over  said  crossing  of  the 
approach  of  its  said  engine  and  train  of  cars  to  said  crossing,  in 
order  to  warn  persons  on  said  highway  and  about  to  pass  over 
said  crossing  of  its  approach,  so  as  to  enable  them  to  avoid  exposing 
themselves  to  injury  from  said  engine  and  train;  and  a  failure  on 
the  part  of  the  defendant  to  discharge  that  duty  would  be  negli- 
gence.*' 

The  court  instructs  the  jury  that  under  the  law  of , 


being  an  incorporated  city,  the  defendant  had  the  right  to  omit  the 

sounding  of  the  whistle  in  approaching  the street  crossing,. 

where  the  accident  occurred;  and,  if  the  jury  believe  from  the 
evidence  that  the  accident  was  caused  by  the  failure  to  sound  the 
whistle,  the  defendant  was  not  negligent,  and  they  must  iind.  for 
the  defendant.**   ' 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  an  ordinance  of  the  city  of prohibited 

the  sounding  of  whistles  upon  the  engine,  which  is  charged  to  have 

caused  the  accident  in  question,  at  the street  crossing,  or  at 

the  point  designated  as  the  whistling  post,  then  the  failure  to  blow 
such  whistle  was  not  negligence.^* 

SB  Southern  Ry.  Co.  v.  Vaughan's  37  Southern  Ry.  Co.  v.  Vaughan's 

Adm'r,  88  S.  E.  305,  118  Va.  692,  L.  Adm'r,  88  S.  E.  305,  118  Va.  692,  L.  R. 

R.  A.  1916B,  1222,  Ann.  Cas.  1918D,  A.  1916B,  1222,  Ann.  Cas.  1918D,  842. 

842.  2  8  Southern  Ry.  Co.  v.  Cooper,  36  S. 

30  Southern  Ry.   Co.  v.  Vaughan's  E.  388,  98  Va.  299. 

Adm'r,  88  S.  E.  305,  118  Va.  692,  L.  S9  Southern  Ry.  Co.  v.  Cooper,  3e 

R.  A.  1916E,  1222,  Ann.  Cas.  1918D,  S.  E.  388,  98  Va.  299. 
842. 
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§  4374.     Same — Duty  to  signal  as  dependent  on  whether  crossing 
is  over  a  public  highway 
Now,  when  we  come  to  the  signal  statute,  the  language  of  the 
statute  is  that  they  must  ring  the  bell  or  blow  the  whistle  for  at 

least yards  before  they  reach  the  crossing  where  it  crosses 

any  public  highway  or  street  or  traveled  place.  Now  was  this  a 
public  highway,  street,  or  traveled  place?  If  it  was  a  mere  private 
way,  a  mere  farm  road,  it  was  not,  unless  the  public  were  accustom- 
ed to  travel  it  to  such  an  extent  as  to  make  it  a  traveled  place  where 
people  would  be  expected  to  be  seen  by  any  man  of  ordinary  reason 
and  prudence.  If  it  was  a  traveled  place  and  it  was  a  crossing, 
or  if  it  was  a  public  road,  ^en  it  was  the  duty  of  the  railroad  com- 
pany in  approaching  that  crossing  to  blow  the  whistle  or  ring  the 

bell  and  continue  to  do  one  or  the  other  for  at  least yards 

before  it  crossed  it,  and  failure  to  do  that,  to  observe  that  statutory 
signal,  is  negligence  per  se.  That  would  be  negligence,  and  if  that 
negligence  was  the  proximate  cause  of  the  plaintiff's  injury,  and  the 
plaintiff  did  not  by  gross  negligence  contribute  to  his  own  injury 
as  a  proximate  cause  without  which  it  would  not  have  happened, 
the  irailroad  would  be  liable;    but,  in  order  for  it  to  have  been 

their  duty  to  have  rung  the  bell  or  blown  the  whistle  for  — ■ 

yards  before  reaching  the  crossing,  you  must  decide  by  the  greater 
weight  of  the  evidence  that  it  was  a  public  road,  or  a  highway  or 
street,  or  at  least  a  traveled  place.  Now,  if  it  was  either,  then  it 
was  the  duty  of  the  railroad  to  ring  that  bell  for yards,  be- 
fore reaching  that  crossing  or  blow  the  whistle,  one  or  both.  Now, 
gentlemen,  if  it  was  a  public  road,  or  street,  or  traveled  place,  then 

the  inquiry  is :     Was  the  bell  rung  for yards,  or  was  the 

whistle  blown  so  as  to  give  warning  of  the  approach  of  the  train? 
And  a  failure,  I  say,  to  have  done  one  or  the  other,  to  have  com- 
plied with  the  statiite  in  that  respect,  would  be  negligence  per  se, 
and  if  that  failure  was  the  proximate  cause  of  the  injury  to  plaintiff 
and  he  did  not  contribute  to  his  own  injury  by  gross  negligence,  if 
he  was  injured  on  a  crossing,  then  he  would  be  entitled  to  re- 
cover.*" 

§  4375.     Same — Violation  of  statute  or  ordinance 

You  are  instructed  that  a  failure  on  the  part  of  the  defendant,  as 
its  train  approached  a  crossing  at  a  public  highway,  to  sound  two 
long  blasts  followed  by  two  short  blasts  of  the  steam  whistle  on  the 
locomotive  engine,  at  least •  yards  from  the  crossing,  as  re- 
quired by  the  act  of  the  Assembly,  would  constitute  negligence 
on  the  part  of  the  company  per  se,  but  such  failure  on  the  part  of 


«»  Sanders  v.   Charleston  &  W.  C.  Ey.  Co.,  77  S.  E.  289,  03  S.  C. 


543. 


4639  RAILROADS  §  4376(2) 

the  defendant  would  not  relieve  the  traveler  on  the  highway  from 
the  exercise  of  reasonable  and  ordinary  care  in  approaching  the 
crossing,  if  the  presence  of  the  crossing  was  known  or  under  all 
the  circumstances,  should  have  been  known  to  him;  nor  would  the 
defendant  be  liable  by  reason  of  such  failure  if  the  injuries  com- 
plained of  were  caused  by  the  negligence  or  careless  conduct  of  the 
deceased  at  the  time  of  the  accident.  But  if  the  defendant  failed 
to  make  use  of  the  warning  required  by  the  statute  at  the  time  of 
the  accident,  and  if  the  accident  occurred  by  reason  of  such  failure, 
then  and  in  that  event  the  defendant  would  be  liable  for  the  death 
of ,  if  he  did  not  by  his  own  negligence  or  want  of  care  con- 
tribute in  some  degree  thereto." 

§  4376.     Speed  as  evidence  of  negligence 
§  4376(1).    Alabama 

The  court  instructs  the  jury  that  the  general  statutes  of  our  state 
do  not  regulate  the  rate  of  speed  that  a  railroad  company  shall  run 
its  cars ;  yet  the  failure  of  the  law  to  regulate  the  rate  of  speed  does 
not  authorize  a  railroad  company  to  run  its  trains  at  a  wanton, 
reckless,  and  dangerous  rate  of  speed  over  a  public  crossing  in  an 
incorporated  town  or  village,  a  point  where  the  people  cross  and 
recross  the  public  crossing  in  numbers  and  frequently.** 
§  4376(2).    Connecticut 

You  are  instructed  that  ordinarily  the  liability  of  a  railroad  can- 
'  not  be  found  from  speed  alone,  even  though  the  speed  be  great, 
for  negligence,  as  a  general  rule,  cannot  be  inferred  from  speed 
alone.  If  the  signals  required  by  law  are  given,  no  liability  to  dam- 
age is  attached  to  the  railroad  from  the  fact  of  the  speed  alone, 
except  in  certain  cases,  which  are  exceptional  cases,  and  the  speed 
then  becomes  an  important  element  in  a  charge  of  negligence.  As 
for  instance,  if  the  circumstances  be  exceptional,  and  known  to  the 
railroad,  or  the  peril  of  the  plaintiff's  intestate  was  known  to  the 
defendant.  Doubtless  in  some  cases,  as  our  courts  say,  the  com- 
pany might  be  liable  for  the  neglect  of  the  engineer  to  slacken  the 
speed  of  his  train  if  by  doing  so  he  might  have  avoided  a  collision. 
As,  if  he  was  informed  that  a  person  was  approaching  the  crossing 
in  such  a  condition,  or  under  such  circumstances,  as  to  indicate 
that  he  was  heedless  of  the  danger  signals;  or,  if  other  sounds 
were  prevailing,  as  of  a  thunder  storm,  which  might  render  the 
sound  of  the  signals  indistinguishable.  In  such  cases  the  company 
might  properly  be  charged  with  the  consequences  of  the  personal 
negligence  of  the  engineer.** 

•41  Nailor  v.  Maryland,  D.  &  V.  Ky.  *»  Freedman  v.  New  York,  N.  H.  & 

Co.  (Del.)  97  Atl.  418,  6  Boyce,  145.  H.  R.  Co.,  71  A.  901,  81  Conn.  601,  15 

4  2  Memphis  &  C.  R.  Co.  v.  Martin,  Ann.  Cas. -464. 
23  So.  231,  117  Ala.  367. 
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I  4376(3).    Iowa 

You  are  instructed  that  the  plaintiff  claims  that  the  defendant 
<:ompany,  through  its  employes,  was  negligent  in  that  it  allowed 
the  train  in  question  to  approach  the  crossing,  where  the  accident 
occurred,  noiselessly,  without  signals  or  warnings,  and  at  a  high 
rate  of  speed.  Now,  there  is  no  positive  provision  of  law  requir- 
ing signals  or  warnings  of  the  approach  of  a  train  to  a  crossing, 
•excepting  that  above  set  out  requiring  the  sounding  of  the  whistle 

twice,  sharply,  at  least rods  before  reaching  the  crossing,  and 

the  ringing  of  the  bell  continuously  thereafter  until  the  crossing 
is  passed.  There  is  no  law  limiting  the  rate  of  speed  at  which 
trains  may  be  run  at  places  like  the  crossing  in  question.  It  can- 
not be  said  as  a  matter  of  law  that  any  rate  of  speed  would,  in  and 
of  itself,  be  negligence.  But  the- defendant  company  was  required 
to  so  run  and  manage  its  train  as  it  approached  the  crossing  in 
question,  and  to  give  such  signals  on  the  approach  of  its  train 
to  the  crossing  as  would  protect  persons  passing  over  said  cross- 
ing from  unnecessary  danger,  when  such  persons  were  using  rea- 
sonable care  on  their  part  by  a  vigilant  use  of  their  senses  of  sight 
and  of  hearing  to  learn  of  the  approach  of  the  train  and  to  avoid 
injury.  If  it  appears  from  the  evidence  that  at  the  time  in  ques- 
tion, by  reason  of  obstructions  along  the  highway  or  defendant's 
right  of  way  preventing  those  approaching  the  crossing  on  the 
highway  from  seeing  or  hearing  the  approach  of  the  train  from 
the  northward,  and  that  by  reason  of  the  speed  at  which  the  de- 
fendant's train  approached  the  crossing,  ordinary  care  and  pru- 
dence on  defendant'^  part  in  protecting  persons  who  were  attempt- 
ing to  pass  over  said  crossing  from  unnecessary  danger'  required 
that  signals  other  and  additional  to  those  required  by  the  statute 
should  be  given  so  as  to  warn  persons  near  the  crossing  of  the  ap- 
proach of  the  train  and  enable  them  to  avoid  injury  when  exercis- 
ing reasonable  care  on  their  part,  then  it  was  the  duty  of  the  de- 
fendant company  to  give  such  additional  signals,  and  a  failure  so 
to  do  would  be  negligence.  But,  as  before  stated,  it  cannot  be 
said  that  any  rate  of  speed  in  approaching  the  crossing  in  ques- 
tion would  be,  in  and  of  itself,  negligence.** 

§  4376(4).    Michigan 

You  are  instructed  that  a  high  rate  of  speed  is  not,  in  itself,  neg- 
ligence. The  question  for  your  determination  is  whether  or  not 
those  in  charge  of  the  passenger  train  on  approaching  the  cross- 
ing operated  the  train  with  reasonable  and  ordinary  care.  In  de- 
termining this,  you  are  at  liberty  to  consider  all  the  testimony  as 
to  the  speed  of  the  train  and  warning  by  bell  and  whistle   or  lack 

*4  Wlar  V.  Wabash  R.  Co.,  144 '  N.  W.  703,  162  Iowa,  702. 
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thereof,  and,  in  fact,  all  other  facts  and  circumstances  that  have 
any  bearing  upon  it.** 

''  Now,  gentlemen  of  the  jury,  there  is  a  little  variance  in  the  tes- 
timony as  to  the  speed  of  the  car  at  the  time  of  the  collision.  The 
business,  of  the  country  demands  of  railroads  rapid  transit  of  per- 
sons and  property,  and  it  cannot  be  said  that  the  speed  which  has 
been  testified  to  in  this  case  is  of  itself,  as  a  matter  of  law,  a  neg- 
ligent speed  when  running  through  the  country  outside  of  vil- 
lages or  cities  or  other  thickly  settled  communities.  It  is,  how- 
ever, your  duty  to  take  into  consideration  all  of  the  circumstances 
surrounding  the  operation  of  the  car  at  the  time  in  question.  It  is 
for  you  to  say,  as  a  matter  of  fact,  whether  or  not  the  speed  of  the 
car  was  such  a  speed  as  a  careful  and  prudent  person  would  have 
used  under  all  of  the  circumstances  surrounding  the  case.  If  you 
find  that  it  is  such  a  speed  as  would  be  used  by  a  careful  and, pru- 
dent person  in  the  operation  of  a  car  at  that  time  and  place,  then 
that  act  cannot  be  an  act  of  negligence  on  the  part  of  the  servant 
of  the  defendant  company,  and  the  defendant  company  is  absolved 
from  all  liability  resulting  therefrom.  A  person  in  the  operation 
of  a  highly  speeding  object  in  going  through  woods  and  over  pub- 
lic highways  must  exercise  the  care  that  such  conditions  require, 
and  the  question  for  you  to  find  out  is,  Did  the  servant  of  the  de- 
fendant company  do  that?  If  he  did,  he  discharged  his  duty,  and 
if  he  did  not,  and  if,  by  reason  of  his  failure  to  discharge  his  duty 
or  to  act  in  this  respect  as  a  prudent  and  careful  person  would  do, 
under  all  of  the  circumstances,  the  plaintiff  was  injured  while  ex- 
ercising due  care  on  his  part,  the  plaintiff  is  entitled,  at  the  hands 
of  the  defendant,  to  recover  for  his  full  damages,  if  damage  re- 
sulted to  him  by  reason  of  this  fact.*^ 

§  4376(5).    New  York 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
defendant  did  give  a  proper  signal,  either  by  ringing  the  bell  or 
blowing  a  whistle,  on  approaching  the  crossing  mentioned  in  the 
evidence,  adequate  to  the  rate  of  speed  at  which  the  train  was  go- 
ing and  sufficient  to  warn  travelers  on  the  highway,  then  you  can- 
not find  a  verdict  against  the  defendant  predicated  solely  on  the 
speed  at  which  this  train  was  going  when  it  reached  such  crossing.* 

45  Ommen  v.  Grand  Trunk  Western  *  Hunt  v.  Fitchburg'  R.  Co.,  47  N.  X. 

Ry.  Co.,  169  N.  W.  914,  204  Mich.  392.      S.  1034,  22  App.  Div.  212. 

48  Rathbone  v.  Detroit  United  Ry., 
169  N.  W.  884,  203  Micli.  695. 
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§  4377.     Same — Violation  of  ordinance 
§  4377(1).    United  States 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this 

case  that  the  railroad  train  which  killed was  moving  at  a 

rate  of  speed  forbidden  by  the  city  ordinances,  the  law  authorizes 
you  to  infer  negligence  on  the  part  of  the  railroad  company  as 
one  of  the  facts  established  by  the  proof.*' 

§  4377(2).    Illinois 

The  court  instructs  the  jury  that  if  they  believe,  from  a  pre- 
ponderance of  the  evidence,  that  the  deceased  was  killed  within 
the  corporate  limits  of  the  village  of  by  a  car  of  the  de- 
fendant company  while  he  was,  in  the  exercise  of  ordinary  care 
for  his  own  safety,  and  that  the  defendant  company  was  at  the 

time  running  its  said  car  at  a  greater  rate  of  speed  than  

miles  an  hour,  then  the  law  presumes  the  death  of  the  said 

to  have  been  caused  by  the  negligence  of  the  defendant  or  its 
agents.** 

The  court  instructs  the  jury  that  if  they  believe,  from  a  prepon- 
derance of  the  evidence,  that  the  deceased, ,  was  killed  with- 
in the  corporate  limits  of  the  city  of by  a  railroad  train  of 

the  defendant  company  while  she  was  in  the  exercise  of  ordinary 
care  for  her  own  safety,  and  that  the  defendant  company  was  at 
the  time  running  its  said  train  at  a  greater  rate  of  speed  than 
miles  an  hour,  and  that  such  unlawful  speed  was  the  proxi- 
mate cause  of  the  death  of  the  deceased  that  then  the  law  pre- 
sumes the  death  of  the  said  to  have  been  caused  by  the 

negligence  of  the  defendant  or  its  agents.*® 
§  4377(3).    Indiana 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
view  of  the  approaching  train  was  obstructed  by  buildings,  trees, 
and  cars  on  defendant's  railroad  at  such  crossing  to  a  traveler 
on  such   street  from  the  north,  and  at  the  time  of  the  injury  a 

valid  ordinance  of  the  city  of was  in  force  limiting  the  rate 

of  speed  of  defendant's  trains  to miles  an  hour  in  said  city, 

and  that  the  train  which  injured  plaintiff  was  at  the  time  of  the 

injury  running  at  the  rate  of or  — miles  an  hour,  then 

the  defendant  was  guilty  of  negligence ;  and  if  you  find  that  such 
negligence  produced  the  plaintiff's  injury  without  any  negligence 
on  the  plaintiff's  part  which  contributed  to  the  injury,  thenyour 
verdict  should  be  for  the  plaintiff.^* 

47  Grand  Trunk  Ry.  Co.  of  Canada         o  Diikeman  v.  Cleveland    C    C   & 

V.  Ives,  12  S.   Ct.  679,  144  U.  S.  408,  St.  L.  Ry.  Co.,  86  N    E    712    237  111 

36  L..  Ed.  485.  104. 

*8  Gibbons  v.  Aurora,  E.  &  C.  R.  Co.,  so  Pennsvlvania  Co.  v.  Horton    31 

104  N.  E.  1063,  26.0  111.  266.  X.  E,  45,  132  Ind.  189. 


4643  KAiLKOADS  §  4378(2) 

§  4377(4).     Texas 

You  are  instructed  that,  if,  you  believe  from  the  evidence  that 
the  agents  or  servants  of  the  defendant  the Railway  Com- 
pany, in  charge  of  and  operating  the  train  which  it  is  alleged  col- 
lided with  the  street  car  upon  which  plaintiff's  wife  was  a  passen- 
ger, in  approaching  the  crossing  of  the  street  over  which  said 
street  car  was  being  operated,  failed  to  keep  a  proper  lookout  for 
cars  or  other  vehicles  which  might  be  approaching  the  crossing, 
or  that  such  agents  or  servants  of  said  railway  company  were  run- 
ning said  train  at  a  greater  rate  of  speed  than  allowed  by  the  or- 
dinances of  said  city,  and  if  you  further  believe  from  the  evidence 
that  the  collision  with  said  street  car  resulted  from  such  negli- 
gence on  the  part  of  the  said  agents  or  employes  of  said  

Railway  Company,  and  that  the  collision  would  not  have  occurred 
but  for  such  negligence  on  the  part  of  said  employes,  you  should 

find  for  the  plaintiff,  as  against  said  defendant  the Railway 

Company,  though  you  should  also  believe  that  the  driver  of  the 
street  car  was  also  guilty  of  neglig-ence  in  the  management  of  said 
car,  and  that  his  negligence,  if  any,  contributed  to  the  alleged  in- 
jury. Unless  you  believe  from  the  evidence  that  the  servants  or 
agents  of  said  railway  company,  in  charge  of  and  operating  said 
defendant's  train,  were  so  negligent  as  alleged,  and  that  such  neg- 
ligence on  their  part,  of  itself  or  in  connection  with  the  negli- 
gence, if  any,  of  the  driver  of  said  street  car,  caused  the  collision 
with  said  car,  you  should  find  for  defendant.®"- 

§  4378.     Duty  to  stop  car  or  engine 
§  4378(1).    Kentucky 

I  further  instruct  you,  gentlemen,  that  those  in  charge  of  de- 
fendant's engine  were  under  no  duty  to  stop  or  check  it  unless 
the  conduct  of  the  plaintiff,  when  they  saw  or  by  the  exercise  of 
ordinary  care  could  have  seen  him,  was  such  as  to  lead  an  ordi- 
narily prudent  person  to  believe  that  he  did  not  know  of  the  ap- 
proach of  the  engine  and  intended  to  go  or  to  remain  upon  the 
track,  but  it  ■^as  their  duty  to  make  an  effort  to  stop  the  engine 
when  they  saw,  or  by  the  exercise  of  ordinary  care  could  have  seen, 
that  fact,  if  you  believe  it  to  be  a  fact  from  the  evidence  in  this 
case.®^ 
§  4378(2).    Michigan 

You  are  instructed  that,  if  the  track  was  clear  and  there  was 
nothing  in  the  situation,  position,  or  movement  of  the  road  roller, 

01  Gulf,  C.  &  S.  F.  By.  Co.  v.  Pen-  W.  933,  156  JKy.  183;  Hummer's  Bx'x 

dery  (Civ.  App.)  27  S.  W.  213.  v.  Louisville  &  N.  E.  Ca,  108  S.  W. 

5  2  Kellogg  &  Co.  V.  Louisville  &  N.  885,  128  Ky.  486,  32  Ky.  Law  Rep. 

B.  Co.,  175  S.  W.  1032,  164  Ky.  531;  1315. 
Bauer  v.  Illinois  Cent.  B.  Co.,  160  S. 
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to  suggest  danger  to  the  motorman  until  such  time  as  he  got  so 
close  to  the  crossing  as  to  render  it  physically  impossible  to  stop 
before  reaching  it,  the  speed  of  his  car  considered,,  provided  you 
find  that  such  speed  was  the  proper  speed  under  all  of  the  circum- 
stances surrounding  the  operation  of  the  car,  then  the  motorman 
would  not  be  held  negligent  in  failing  to  stop  his  car  in  time  to 
avoid  the  collision,  and  neither  would  the  speed  of  his  car,  if  law- 
ful and  proper  before  the  obstruction  or  danger  became  apparent, 
be  rendered  negligent  and  improper  by  reason  of  the  fact  that  he 
could  not  stop  the  car  in  the  distance  intervening.^^ 

§  4378(3).    Texas 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
defendant,  its  servants  or  employes,  while  operating  the  train  neg- 
ligently failed  to  keep  a  lookout  for  wagons  and  teams  approach- 
ing its  track  upon  street,  or  if  you  find  that  defendant's 

servants  or  employes  kept  a  lookout  and  did  discover  plaintiff's 
team  approaching  defendant's  track,  and  coming  into  the  cut  ahead 
of  the  moving  locomotive  from  behind  physical  objects,  if  any,  that 
prevented  the  driver  from  seeing  the  locomotive,  and  if  you  find 
that  such  servants  and  employes  negligently  failed  to  use  all  rea- 
sonable care,  consistent  with  the  safety  of  its  train  and  the  pas- 
sengers thereon,  to  stop  the  train  and  avoid  the  accident,  and  if 
you  find  that  such  negligence  on  the  part  of  defendant's  employes 
and  servants  was  the  proximate  cause  of  the  injury  sued  for,  you 
should  find  for  the  plaintiff,  for  such  amount  as  you  may  find  it 
was  damaged  by  such  negligence,  unless  you  find  from  the  evi- 
dence the  plaintiff  or  its  employe  was  guilty  of  such  contributory 
negligence  as  would  disentitle  it  to  recover,  as  defined  in  paragraph 
of  this  charge,  in  which  event  you  will  find  for  defendant.^ 

§  4379.     Duty  to  have  watchman  or  flagman 

You  are  instructed  that  it  was  not  tke  duty  of  the  defendant  to 
have  or  keep  a  watchman  or  flagman  at  every  crossing  of  its  tracks 
over  a  public  street  of  a  city  or  town  to  warn  persons  traveling  in 
the  street  and  using  or  about  to  use  the  crossing  of  the  approach 
of  trains  to  pass  over  the  crossing  at  the  same  time ;  and  whether 
or  not  it  was  the  duty  of  the  defendant  to  maintain  a  watchman 
or  a  flagman  for  this  purpose,  at  the  public  crossing  of  its  tracks 

over —  avenue  in  the  city  of ,  at  the  time  in  question, 

depends  on  a  proper  decision  of  these  questions,  to  wit:  Whether 
the  circumstances  and  conditions,  if  any  in  evidence,  existing  at 
and  surrounding  the  crossing  in  question  at  and  before  said  time, 

53  Rathbone  v.  Detroit  United  Ry.,  of  Texas  v.  Roach-Manigan  Pavine 
169  N.  W.  884,  203  Mich.  695.  Co.   of  Texas  (Civ.  App.)  221   S    W 

54  St.  Louis  Soutli western  Ry.  Co.     1017. 
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and  the  use  of  the  crossing  by  the  public  traveling  in  the  street, 
while  exercising  ordinary  care  for  their  safety  in  crossing  the  rail- 
way at  said  crossing,  and  the  passing  over  the  crossing  of  engines 
and  cars  moving  on-  the  defendant's  railway,  rendered  the  said 
crossing  extraordinarily  hazardous  and  peculiarly  dangerous  to  the 
public,  who  used  the  said  crossing  at  the  place  in  question,  and 
who  used  ordinary  care  for  their  safety  in  so  doing;  and  whether 
the  defendant  knew  of  such  circumstances,  conditions,  and  danger, 
if  any  there  were,  at  and  before  the  time  in  question ;  and  whether 
an  ordinarily  prudent  person,  in  the  same  or  similar  circumstances, 
would  have  stationed  and  maintained  a  watchman  or  flagman  at 
said  crossing  to  warn  persons  using  or  about  to  use  the  crossing 
of  the  approach  of  engines  or  cars  on  the  railway  about  to  pass 
over  the  crossing  at  the  same  time.  If  either  of  these  questions 
should  be  answered  in  the  negative,  then  it  was  not  the  defendant's 
duty  to  maintain  a  watchman  or  flagman  at  the  said  crossing,  and 
the  defendant  would  not  be  liable;  but,  if  all  of  these  said  ques- 
tions should  be  decided  in  the  affirmative  from  the  evidence,  then 
it  was  the  defendant's  duty  to  maintain  a  watchman  or  flagman  at 
the  said  crossing  to  give  the  aforesaid  warnings.®® 

You  are  charged  that,  plaintiff's  attorneys  having  stated  to  the 
court  that  plaintiff  would  not  rely  upon  any  of  the  grounds  of 
negligence  alleged  in  his  petition  other  than  the  failure  of  defend- 
ant to  keep  a  watchman  at  the  crossing,  you  will  therefore  in  your 
deliberations  consider  none  of  the  other  grounds  of  negligence  set 
out  in  the  petition.  And  in  this  connection  you  are  charged  that, 
before  you  can  find  for  plaintiff  on  this  issue,  you  must  believe 
from  a  preponderance  of  the  evidence  that  the  crossing  at  which 
plaintiff's  wife  was  injured  was  so  peculiarly  dangerous  that  an 
ordinarily  prudent  person  could  not  use  the  street  in  safety,  in 
the  absence  of  a  flagman  to  signal  the  approach  of  the  company's 
trains;  that  defendant  knew,  or  in  the  exercise  of  ordinary  care 
could  have  known,  that  the  crossing  was  so  peculiarly  dangerous 
that  such  a  person  could  not  use  the  street  in  safety  unless  a  flag- 
man was  employed  to  signal  the  approach  of  trains,  arid  that  an 
ordinarily  prudent  person  would  have  employed  a  watchman  at 
said  crossing  to  signal  the  approach  of  its  trains ;  and  that,  if  de- 
fendant had  had  a  watchman  at  the  crossing  at  the  time  of  the  ac- 
cident, plaintiff's  wife  would  not  have  been  injured.®" 

§  4380.     Same — Ability  of  watchman 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant  had  placed  a  watchman  at  the  crossing  where  plaintiff 

s5  St.  liouis  Southwestern  Ry.  Co.  "6  St.  Louis  Southwestern  Ry.  Co. 

of  Texas  v.  Waits  (Tex.  Civ.  App.)  164  of  Texas  v.  Waits  (Tex.  Civ.  App.) 
S.  W.  870.  164  S.  W.  870. 
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was  injured,  then  the  watchman  so  placed  at  the-  crossing  by  the 
defendant  should  be  physically  capable  of  reasonably  discharging 
the  duties  of  such  watchman ;  and  if  you  find  from  the  evidence 
that  the  watchman  placed  at  said  crossing  by  defendant  on  the 
day  plaintiff  was  injured,  by  reason  of  his  age,  or  physical  debility, 
if  you  find  from  the  evidence  this  to  be  the  fact,  was  incapacitated 
to  reasonably  discharge  the  duties  of  such  watchman,  and  that  if  he 
had  been  physically  able  to  perform  the  duties  of  watchman  he' 
could  have  warned  the  boy  in  time  to  have  prevented  the  collision 
by  the  exercise  of  ordinary  care  on  his  part,  and  that  by  reason  of 
such  physical  incapacity  a  collision  occurred  between  the  engine  of 
the  defendant  and  the  vehicle  in  which  plaintiff  was  riding,  and  the 
plaintiff's  injury  was  the  result  thereof,  then  your  verdict  will  be 
for  the  plaintiff,  provided  you  find  from  the  evidence  plaintiff  was 
exercising  reasonable '  care  and  caution  to  protect  himself  from 
injury.®' 

§  4381.     Duty  of  flagman  to  give  warning 
§  4381(1).    Kentucky 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  flagman 

at  the  intersection  of  the  railroad  track  with street  to  give 

persons  approaching  said  crossing  warning  of  the  approach  of 
trains,  so  as  to  give  them  a  reasonable  opportunity  to  avoid  being- 
injured  in  crossing  the  track;  and  if  the  jury  believe  from  the  evi- 
dence that  at  the  time  and  place  complained  of  by  plaintiff  the 
defendant  company  through  its  flagman  failed  to  discharge  this 
duty,  and  by  reason  thereof  the  plaintiff,  while  exercising  ordinary 
care  for  his  own  safety,  was  injured  in  his  person  or  property  in 
attempting  to  cross  the  track,  the  jury  should  find  for  the  plain- 
tiff.** 
§  4381(2).    New  York 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  flagman  shouted  to  plaintiff  when  he  started  to  cross  de- 
fendant's tracks  and  warned  him  not  to  cross,  then  the  flagman  did 
his  whole  duty.* 

§  4382.     Violation  of  ordinance  requiring  gates  at  crossing 

The  court  instructs  the  jury  that  under  the  ordinance  of  the  city 
of it  was  the  duty  of  the  defendant  to  provide  and  erect  ver- 
tical arm  gates  at  this  crossing  of  its  track  over  ■ street,  and 

it  was  the  further  duty  of  the  said  defendant  to  erect  and  maintain 

"  McNamara  v.  Chicago,  R.  I,  &  P.  bs  Cross  v.  Illinois  Cent  R  Co    110 

Ry.  Co.,  103  3.  W.  1093,  126  Mo.  Ai)p.       S.  W.  290,  33  Ky.  Law  Rep   432.' 
^^^-  *  Kratka  v.  Boston  &  M.  R.  R.,  147 

N.  y.  S.  751,  102  App.  Div.  196. 
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the  said  gates,  and  to  provide  for  the  closing  of  them  at  the  ap- 
proach of  engines  or  trains  so  as  to  prevent  accident  and  the  fail- 
ure to  perform  the  duty  set  forth  above  is  negligence ;  and  if  yoa 
believe  from  the  evidence  that  the  defendant  failed  to  perform  the 
said  duty  and  the  said  failure  was  the  proximate  cause  of  the  ac- 
cident to  the  plaintiff,  without  negligence  on  her  part,  then  you 
must  find  for  the  plaintiff.** 

§  4383.     Circumstances  increasing  diligence  required  to  prevent 

accidents 
§  4383(1).    Florida 

You  are  instructed  that  a  railroad  company  operating  its  trains 
on  the  thoroughfare  of  a  village  must  use  greater  care  than  in  less 
frequented  localities,  and  any  neglect  of  any  precautions  proper 
in  the  peculiar  circumstances  of  the  locality  constitutes  negli- 
gence."" 

§  4383(2).    Kentucky 

The  court  instructs  the  jury  that  if  they  shall  believe  from  the 
evidence  that  the  crossing  at street  was  used  by  many  per- 
sons, and  that  it  was  more  than  ordinarily  dangerous  to  persons 
using  it,  then  it  was  the  duty  of  the  defendant,  running  its  trains 
over  the  said  crossing,  in  addition  to  the  usual  and  ordinary  sig- 
nals, to  provide  such  signals  as  were  reasonably  necessary  to  give 
notice  of  the  train's  approach  to  the  crossing;  and  if  it  failed  to 
provide  such  signals  as  were  reasonably  necessary  at  that  crossing, 

and  by  reason  of  such  failure  the  said received  the  injuries 

complained  of,  and  he  did  not  help  to  cause  or  bring  about  his  in- 
juries by  negligence  on  his  part,  but  fqr  which  he  would  not  have 
been  injured,  then  the  law  is  for  the  plaintiff,  and  they  should  so 
find." 

§  4383(3).     South  Dakota 

The  court  instructs  the  jury  that  a  railroad  company  running 
and  operating  a  locomotive  engine  upon  the  streets  of  a  city  must 
use  greater  care  and  diligence  to  prevent  injuries  to  persons  than 
is  required  of  it  in  running  and  operating  such  engine  in  less  fre- 
quented and  populous  localities,  and  in  certain  localities  in  a  city 
greater  precaution  may  be  required  of  it  than  in  other  localities  in 
the  same  city.  For  example,  in  a  locality  where  there  are  several 
railway  tracks  running  .across  a  street,  greater  care  may  be  re- 
quired of  a  railway  in  running  its  engine  across  said  street,  where 

5  9  Atlantic  Coast  Line  R.  Co.  v.  Ty-  «i  Southern  Ry.  Co.  in  Kentucky  v. 

ler,  98  S.  B.  641,  124  Va.  484.  Winchester's  Ex'x,  105  S.  W.  107,  127 

80  Florida  Cent.  &  P.  R.  Co.  v.  Fox-      ICy.  144. 
worth,  25  So.  338,  41  Fla.  1,  79  Am. 
St.  Rep.  149. 
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said  several  tracks  cross,  than  in  running  it  across  a  street,  where 
but  one  track  crosses;  all  other  conditions  being  equal.  If  you 
find  that  defendant  was  running  its  engine  across  a  street  at  a  place 
where,  or  in  the  near  vicinity  of  which,  four  railway  tracks  other 
than  the  one  on  which  the  said  engine  was  being  run  crossed  the 
same  street,  then  the  defendant  was  bound  to  use  such  care  and 
caution  to  prevent  injury  to  a  person  traveling  on  foot  along  said 
street  at  or  near  to  said  place,  as  prudent  and  discreet  persons 
would  have  used  and  exercised  under  like  circumstances,  and  if 
you  find  that  the  plaintiff  was  struck  and  injured  by  defendant's 
engine  at  such  a  place,  and  that  the  injury  was  caused  by  the  neg- 
ligence of  the  defendant,  or  of  its  agents  in  charge  of  the  said  en- 
gine, by  its  or  their  failure  to  use  such  care  and  caution,  and  that  by 
the  exercise  of  such  care  and  caution  on  its  part  or  of  its  said  agents 
the  accident  causing  such  injury  could  have  been  avoided,  the 
plaintiff  is  entitled  to  recover,  if  you  further  find  that  the  plaintiff 
was,  at  the  time  of  the  accident,  using  due  care  and  caution  re- 
quired of  her  by  these  instructions.*^ 

§  4384.     Same — Obstruction  of  view  or  sound  as  increasing  care 
required 

See,  also,  post,  §  4287. 
§  4384(1).    Arkansas 

You  are  instructed  that,  while  the  fact  that  there  was  a  freight 
train  standing  on  the  side  track,  the  engine  of  which  partially  ob- 
structed the  crossing  and  was  making  a  loud  noise,  if  such  were 
the  facts,  would  impose  upon  deceased  a  greater  degree  of  care 
for  his  own  safety  in  appro^iching  said  crossing,  still,  if  these  condi- 
tions existed  and  the  defendant  was  responsible  for  them,  this 
would  impose  upon  the  defendant  company  a  corresponding  greater 
degree  of  care  in  lo  operating  its  trains  that,  if  deceased  was  right- 
fully using  the  crossing  and  in  the  exercise  of  ordinary  care  for  his 
own  safety,  he  might  not  be  injured  in  so  doing.** 

§  4384(2).     Delaware 

You  are  instructed  that  it  is  likewise  the  duty  of  the  defendant 
in  the  movement  of  its  trains  over  its  tracks  across  a  public  high- 
way to. exercise  reasonable  care  and  diligence  to  warn  travelers  up- 
on such  highway  of  the  approach  of  its  trains,  in  order  to  prevent 
accidents  at  such  crossings,  and  if  there  are  obstructions  in  and 
about  such  crossing  which  prevent  a  train  of  cars  from  being  seen 
as  a  traveler  upon  the  highway  approaches  the  crossing,  the  degree 

8  2  Merrill  v.  Minneapolis  &  St.  L.  os  St.  Louis,  I.  M.  &  S.  Rv.  Co.  v. 

Ry.  Co.,  129  N.  W.  468,  27  S.  D.  1.  Chamberlain,  150  S.  W.  157,  105  Ark. 

180. 
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of  care  required  is  increased  according  to  the  liability  of  danger  at 
such  crossing.  Both  the  traveler  and  the  company  are  charged 
with  the  same  degree  of  care — the  one  to  avoid  being  injured,  and 
the  other  to  avoid  inflicting  injury.** 

§  4384(3).    Virginia 

The  court  instructs  the  jury  that  a  higher  degree  of  caution  is 
required,  at  a  highway  crossing,  of  both  the  traveler  on  the  high- 
way and  of  the  railroad  company,  where  the  view  is  obstructed  and 
the  contour  of  the  land  is  such  as  to  render  less  audible  the  noises 
of  the  moving  train,  than  if  the  view  was  not  obstructed  and  the 
contour  of  the  land  was  such  as  to  render  more  audible  the  noises 
of  a  moving  train;  the  degree  of  caution  required  on  the  part  of 
both  the  traveler  and  the  railroad  company  being  in  proportion  to 
the  danger  from  the  existing  conditions.  And  it  is  for  the  jury  to 
determine  from  the  evidence  what  were  the  facts  in  this  case,  and 
whether  or  not  the  decedent  and  the  defendant,  either  or  both, 
exercised  the  required  degree  of  care  under  the  circumstances.*^ 

§  4385.     Same — Duty  to  give  signals  additional  to  the  statutory 

ones 
§  4385(1).     United  States 

You  are  instructed  that,  if  you  find  that  because  of  the  special 
circumstances  existing  in  this  case,  such  as  that  this  was  a  cross- 
ing in  the  city  much  used  and  necessarily  frequently  presenting  a 
point  of  danger,  where  several  tracks  run  side  by  side,  and  there 
is  consequent  noise  and  confusion  and  increased  danger,  and  that 
owing  to  the  near  situation  of  houses,  barns,  fences,  trees,  bushes, 
or  other  natural  obstructions  which  afforded  less  than  ordinary  op- 
portunity for  observation  of  an  approaching  train,  and  other  like 
circumstances  of  a  special  nature,  it  was  reasonable  that  the  rail- 
road company  should  provide  special  safeguards  to  persons  using 
the  crossing  in  a  prudent  and  cautious  manner,  the  law  authorizes 
you  to  infer  negligence  on  its  part  for  any  failure  to  adopt  such  safe- 
guards as  would  have  given  warning,  although  you  have  a  statute 
in which  undertakes  by  its  provisions  to  secure  such  safe- 
guards in  the  way  the  statute  points  out.  The  duty  may  exist  out- 
side the  statute  to  provide  flagmen  or  gates  or  other  adequate  warn- 
ings or  appliances,  if  the  situation  of  the  crossing  reasonably  re- 
quires that,  and  of  this  you  are  to  judge,  and  it  depends  upon  the 
general  rule  that  the  company  must  use  its  privilege  of  crossing 
the  streets  on  its  surface  grade  with  due  and  reasonable  care  for  the 

64  Nailor  v.  Maryland,  D.  &  V.  Ry.  bs  Southern  Ry.  Co.  v.   Vaughau's 

C!o.,  97  A.  418,  6  Boyce,  145 ;  Trimble  Adm'r,  88  S.  B.  305,  118  Va.  692,  L. 

V.  Philadelphia,  B.  &  W.  R.  Co.,  89  A.  R.  A.  1916E,  1222,  Ann.  Cas.  1918D, 

370,  4  Boyce,  519.  842. 
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rights  of  other  persons  using  the  highway  with  proper  care  and 
caution  on  their  part.^* 

It  may  be,  gentlemen  of  the  jury,  that  it  is  your  duty  to  find  that 
those  signals  were  given ;  but  it  would  not  follow,  because  they 
were  given,  that  therefore  the  railroad  company  had  performed  all 
of  its  duty  as  applied  to  this  particular  case,  and  it  may  or  it  may 
not  have  been  all  that  it  ought  to  do,  according  to  the  circum- 
stances associated  with  this  particular  situation.  Whether  or  not 
a  signal  by  two  long,  blasts  and  two  short,  blasts  of  the  whistle 

or feet  back  of  this  crossing,  coupled  with  the  rate 

of  speed  at  which  the  train  was  running,  was  a  sufficient  notice  and 
warning  to  persons  about  to  cross  that  track,  is  a  question  for  you 
to  determine  in  your  own  good  judgment,  under  the  instruction  and 
definition  I  have  given  you  as  to  what  is  ordinary  care  under  the 
circumstances  of  a  particular  situation ;  and  the  same  rule  of  care 
is  to  be  applied  by  you  to  the  conduct  of  the  boy  when  he  was 
approaching  the  crossing.^' 

§  4385(2).    Iowa 

The  jury  are  instructed  that  it  cannot  be  said  that  the  defendant 
company,  was  required  by  law  to  give  any  signals  other  or  different 
from  those  provided  by  the  statute  as  the  train  approached  the. 
crossing,  unless,  by  reason  of  obstructions  to  seeing  and  hearing  the 
train  as  it  approached  the  crossing  and  the  speed  at  which  the  train 
approached  the  crossing,  such  additional  signals  were  necessary 
in  order  to  protect  persons  approaching  the  crossing  from  unnec- 
essary danger  from  the  approach  of  the  train,  when  such  persons, 
upon  their  part,  were  exercising  reasonable  care  by  a  vigilant  use 
of  their  senses  of  sight  and  hearing  to  observe  and  know  of  the 
approach  of  the  train  to  the  crossing.  If  it  appears  from  the  evi- 
dence that  the  signals  required  by  the  statute  (that  is,  the  sounding 
of  the  whistle  twice,  sharply,  at  least  60  rods  before  reaching 
the  crossing,  and  the  ringing  of  the  bell  continuously  thereafter  un- 
til the  crossing  was  passed)  were  sufficient  to  apprise  persons  of  the 
approach  of  the  train,  when  such  persons  were  exercising  reason- 
able care  upon  their  part  in  looking  and  listening  for  the  train,  then 
the  law  would  not  require  that  the  'defendant  should  give  any 
other  or  additional  signals  to  those  required  by  the  statute.  And 
negligence  cannot  be  imputed  to  the  defendant  company  by  reason 
of  the  speed  at  which  it  runs  its  train  at  the  crossing,  if  in  ap- 
proaching the  crossing  it  gave  such  signals  or  warning^  of  the 
approach  of  the  train  to  the  crossing  as  were  reasonably  sufficient 

««  Grand  Trunk  Ey.  Co.  of  Canada  o?  Erie  R.  Co.  v    Weiustein  <C,    P 

V.  Ives,  12  S.  Ot.  679,  144  U.  S.  408,  ^G  A..  Ohio)  166  Fed.  271  92  C  c'  a' 
L.  Ed.  485.  1S9.  ... 
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to  apprise  persons  approaching  the  crossing  of  the  approach  of  the 
train  to  the  crossing  so  that  such  persons  could  avoid  injury  by  the 
exercise  of  reasonable  care  upon  their  part.  What  signals  were  in 
fact  given  by  the  employes  of  the  defendant  in  charge  of  said 
train  as  the  train  approached  the  crossing,  and  whether  they  were 
sufficient,  when  considering  the  surroundings  at  the  crossing  and 
the  speed  of  the  train,  to  apprise  persons  approaching  the  crossing 
of  .the  approach  of  the  train,  so  that  such  persons  could  avoid  injury 
by  vigilant  use  of  their  senses  of  sight  and  hearing,  are  all  ques- 
tions of  fact  to  be  decided  by  you  from  all  of  the  evidence  bearing 
thereon.  Unless  it  does  appear  from  the  evidence  that  the  employes 
of  the  defendant  in  charge  of  the  train  in  question  failed  to  give  the 
statutory  signals  or  failed  to  give  such  signals  additional  thereto 
as  ordinary  prudence  would  have  dictated  were  necessary  in  order 
to  apprise  persons  approaching  the  crossing  of  the  approach  of  the 
train  in  time  so  that  such  persons"  could  avoid  injury  by  the  ex- 
ercise of  reasonable  care  upon  their  part,  then,  in  my  judgment, 
the  evidence  will  fail  to  show  negligence  upon  the  part  of  the  de- 
fendant in  this  case,  and  in  that  event  your  verdict  should  be  for  the 
defendant.** 

§  4385(3).     Kentucky 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  this  crossing,  because  of  its  location  and  surroundings  at  the 
time  of  the  accident,  was  unusually  dangerous  to  travelers,  and  that 
the  statutory  signals  were  not  sufficient  to  give  reasonable  notice  of 
the  approach  of  the  train,  and  that  fact  was  known  by  the  defend- 
ant, or  by  the  exercise  of  ordinary  care  could  have  been  known  by 
it,  then  it  was  the  duty  of  its  servants  in  charge  of  the  train  to  use 
such  other  means  to  prevent  injury  to  travelers  at  said  crossing 
as,  in  the  exercise  of  a  reasonable  judgment,  might  be  considered 
necessary  by  an  ordinarily  prudent  person  operating  a  train.^* 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  etnployes 
of  the  defendant  railroad  company,  in  charge  of  its  engine,  in  ap- 
proaching the  turnpike  crossing  described  in  the  petition  and  evi- 
dence, to  sound  the  whistle  or  ring  the  bell  at  a  point  not  less  than 

rods  north  of  the  crossing,  and- to  sound  the  whistle  or  ring 

the  bell  continuously  or  alternately  from  that  point  to  the  crossing, 
and  if  the  jury  believe  from  the  evidence  that  this  crossing  was 
over  a  much-traveled  thoroughfare  and  because  of  its  location  and 
surroundings  unusually  dangerous  to  travelers,  and  that  the  sound- 
ing of  the  whistle  and  ringing  of  the  bell  was  not  sufficient  to  give 
reasonable  notice  of  the  approach  of  the  train  to  the  crossing,  and 

0  8  Wiar  V.  Wabash  R.  Co.,  144  N.  6  9  Louisville  &  N.  R.  Co.  v.  Locker's 

W.  703,  162  Iowa,  702.  Adm'rs,  206  S.  W.  780,  182  Ky.  578, 
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the  defendant  knew  this,  or  by  the  exercise  of  ordinary  care  could 
have  known  it,  then  it  was  the  further  duty  of  the  defendant  and 
its  servants  in  charge  of  the  train  at  the  time  to  use  such  other 
means  to  prevent  injury  to  travelers  at  said  crossing  as  in  the 
exercise  of  ordinary  judgment  might  be  considered  necessary  by 
ordinarily  prudent  persons  operating  a  train ;  and  if  the  jury  believe 
from  the  evidence  that  the  defendant  and  its  employes,  in  charge 
of  its  train  at  the  time  it  struck  and  killed  the  decedent,  failed  to 
ring  the  bell  or  sound  the  whistle  as  herein  set  out,  or  to  provide 
other  methods  to  warn  the  traveling  public  of  its  approach  to  said 
crossing,  if  the  jury  believe  the  facts  of  this  case  required  of  the 
defendant  and  its  servants  in  charge  of  its  engine,  in  the  exercise 
of  ordinary  care,  to  employ  other  means  of  warning  of  the  approach, 
and  as  a  direct  result  of  such  negligence,  if  an);^,  on  the  part  of  the 
defendant  and  its  servants,  the  decedent  was  killed  then  the  law 
is  for  the  plaintiff,  and  the  jury  should  so  find,  unless  they  believe 

as  in  instruction  No.  .'" 

The  jury  are  instructed  that  it  was  the  duty  of  defendant  and 
the  employes  in  charge  of  the  engine  and  train  that  struck  and 

killed ,  to  sound  the  engine  whistle  or  ring  the  engine  bell  at 

a  point  not  less  than rods  east  of  the  crossing  at  which  he 

was  struck  and  killed,  and  to  sound  the  whistle  or  ring  the  bell 
continuously  or  alternately  from  that  point  to  the  crossing,  and  if 
the  jury  believe  from  the  evidence  that  because  of  the  location  of 

the  crossing  at  which was  killed,  and  the  amount  of  public 

travel  thereon,  and  because  the  building  or  other  structures  of  the 
defendant  company,  in  proximity  to  the  crossing,  obstructed  the 
view  and  hearing  of  approaching  trains,  the  crossing  was  un- 
usually dangerous  to  travelers,  and  that  the  sounding  of  the  whistle 
and  ringing  the  bell  as  directed  was  not  sufficient  to  give  reasonable 
notice  of  the  approach  of  trains  to  the  traveling  public  at  said 
crossing,  and  this  was  known  to  defendant,  or  by  the  exercise  of 
ordinary  care  could  have  been  known  by  it,  then  it  was  the  further 
duty  of  defendant,  and  the  persons  in  charge  of  its  train,  to  use 
such  other  means  to  prevent  injury  to  travelers  at  said  crossing  as 
in  the  exercise  of  a  reasonable  judgment  by  ordinarily  prudent  per- 
sons operating  the  railroad',  might  be  considered  necessary,  and 
if  the  jury  believe  from  the  evidence  that  the  defendant  and  the 
employes  in  charge  of  the  train  that  struck  failed  to  dis- 
charge the  duty  imposed  by  ringing  the  bell  or  sounding  the  whistle, 
as  herein  set  out,  or  to  provide  the  other  methods  herein  set  out,  if 
considered  necessary  for  the  reasons  herein  stated,  by  the  persons 
operating  the  said  road,  and  further  believe  that  deceased  lost  his 

ToLouisviUe  &  N.  R.  Go.  v.  Treanor's  Adm'r,  200  S.  W.  634,  179  Ky.,337. 
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life  by  the  negligence  and  carelessness  of  defendant  and  said  em- 
ployes, if  any  has  been  proven,  then  they  should  find  for  plaintiff, 
unless  they  believe  the  state  of  facts  existed  that  are  set  out  in 
instruction  No. .'^ 

§  4386.     Same — Care  required  as  dependent  on  whether  country 

open  or  settled  up 
§  4386(f).    Michigan 

You  are  instructed  that  it  is  the  theory  and  claim  of  the  defend- 
ants that  the  defendant's  employes  upon  the  passenger  train  were 
not  guilty  of  any  negligence ;  that  they  operated  the  train  at  a  prop- 
er and  reasonable  speed  under  the' particular  circumstances;  that 
the  commerce  of  the  country  demands  rapid  transit;  and  that  the 
speed  of  the  passenger  train  was  such  as  careful  and  prudent  men, 
engaged  in  railroading,  would  maintain  under  just  such  circum- 
stances. Right  here  I  want  to  say  to  you  there  does  not  seem  to 
be  any  question  about  the  rule  with  reference  to  speed  in  the  coun- 
try, upon  purely  country  crossings.  There  is  practically  no  limit  to 
it,  and  the  courts  recognize  it.  It  is  not  negligence  for  a  railroad 
to. operate  through  the  open  country,  over  ordinary  country  cross- 
ings at  a  rate  of , ,  ol" miles  an  hour.    All  train 

schedules  are  planned  and  framed  upon  practically  that  basis,  and 
the  business  and  commerce  of  the  country  demands  that  sort  of 
speed,  the  public  recognizes  it,  and  the  courts  hold  in  view  of  that 
the  public  must  also  recognize,  when  they  approach  a  railroad  cross- 
ing in  the  country  at  any  point,  that  they  may  expect  and  should 
expect,  at  any  time,  a  passenger  train,  or  a  freight,  for  that  matter, 

to  be  coming  along  at  the  rate  of or or miles 

an  hour,  and  they  are  all  charged  with  notice  of  that." 

You  are  instructed  that  when  trains  leave  the  open  country  and 
approach  settled  districts,  then  the  question  of  speed  becomes 
one  of  what  care  and  caution  ordinarily  prudent  men  would  exer- 
cise under  such  circumstances.'^ 

You  are  instructed  that  it  is  for  you  to  say  what  the  character 
of  this  particular  crossing  was;  if  it  was,  to  all  intents  and  pur- 
poses an  open  country  crossing,  then  you  would  not  be  at  liberty 
to  consider  the  question  of  the  high  rate  of  speed  as  an  element  of 
negligence.  It  is  for  you  to  say  what  its  character  was,  what  the 
surroundings  were,  what  the  conditions  presented  there  were  on 
the  occasion  in  question;  how  much  of  a  settlement  there  was 
there ;  how  much  traffic  there  was  there ;   what  do  the  facts  show 

71  Louisville  &  N.  R.  Co.  v.  Lucas'  Ry.  Co.,  169  N.  "W.  914,  204  Mich 
Adm'r,  98  S.  W.  308,  30  Ky.  Law  Rep.      392. 
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as  to  what  the  conditions  were.  You  have  heard  the  testimony; 
you  must  say  what  it  is.'* 

You  are  instructed  that,  even  at  that  crossing,  or  at  any  cross- 
ing, it  would  not  follow  that  a  speed  of ,  or ,  or 

miles  per  hour  would,  in  and  of  itself,  be  negligence,  or  be  neg- 
ligent. It  would  not,  as  a  matter  of  law,  standing  by  itself,  con- 
stitute negligence.  It  is  a  question  to  be  determined  in  view  of 
the  facts  and  circumstances  surrounding  it,  and  the.  conditions  pre- 
sented. It  must  be  found  in  the  light  of  those  surrounding  cir- 
cumstances and  conditions,  and  you  must  say  whether  or  not,  in 
the  light  of  those  circumstances  and  conditions,  this  train  was 
operated,  not  only  with  reference  to  speed,  but  with  reference  to 
signals,  in  a  prudent  manner,  and  in  a  manner  that  ordinarily  pru- 
dent men  would  have  operated  it  under  the  same  circumstances, 
or  in  an  imprudent  manner,  or  a  careless,  reckless  manner.'® 

The  court  instructs  the  jury  that  under  the  evidence  in  this  case 
the  question  of  the  defendant's  liability  is  to  be  determined  by 
the  rules  which  govern  the  operation  of  steam  railways  in  the  open 
country  rather  than  by  rules  governing  the  operation  of  cars  in 
the  streets  and  highwaj^s  of  cities,  villages  or  thickly  populated 
communities.  The  railway  company  had  the  right  to  operate  its 
cars  at  a  high  rate  of  speed,  and 'the  rate  of  speed  alone  is  not  in 
and  of  itself  negligence.  Interurban  cars  are  not  limited  in  the 
rate  of  speed  that  they  may  run  across  highways,  provided  proper 
'  care  is  taken  in  approaching  the  same.'® 

§  4386(2).     Missouri 

The  jury  are  instructed  that  at  the  time  said was  injured 

the  law  imposed  upon  its  servants,  agents,  and  employes  of  the 
defendant,  while  running,  conducting,  or  managing  the  locomotive 
and  train  of  cars  in  question,  the  following  duties :  That  they 
should  not  move  the  same,  while  within  the  city  limits  of  the  city 

of at  a  greater  rate  of  speed  than miles  an  hour ;  that 

they  should  not  run  and  move  said  locomotive  and  train  of  cars 

within  the  city  of  ■ ,  between   sunset  and   sunrise,   without 

having  at  least  one  large  lamp,  headlight,  or  lantern  in  a  conspic- 
uous place  in  front  of  the  same,  facing  the  direction  in  which  the 
same  was  moving;    that  they  should,  immediately  upon  entering 

the  city  of  ,  cause  the  bell  on  the  engine  to  be  rung,  and 

keep  the  same  ringing  until  the  same  should  have  crossed  

street.    And  if  the  jury  believe  from  the  evidence  that  the  agents, 

'^Ommen  v.  Grand  Trank  Western  '»Eathbone  v.  Detroit  United  Ky 

Ry.  Co.,  169  N.  W.  914,  204  Mieli.  .S92.      169  N.  W.  884,  203  Mich.  695. 
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servants,  and  employes  of  defendant,  while  running,  conducting, 
or  managing  said  locomotive  and  train  of  cars  upon  the  occasion 
referred  to,  failed  to  perform  any  one  or  more  of  the  duties  speci- 
fied in  this  instrtiction,  such  failure  was  negligence.  And  if  you 
believe  from  the  evidence  that,  in  consequence  of  such  negligence 
in  any  one  or  more  of  the,  particulars  hereinbefore  mentioned,  the 
deceased  received  the  injuries  which  resulted  in  his  death,  your 
finding  should  be  for  the  plaintiff,  unless  you  further  believe  from 
the  evidence  that  the  .deceased  was  guilty  of  negligence  which  con- 
tributed to  the  injury.     And  the  burden  of  proving  contributory 

negligence  on  the  part  of rests  on  the  defendant,  and  unless 

the  defendant  has  proven  such  contributory  negligence  by  a  pre- 
ponderance of  the  evidence  you  cannot  find  for  the  defendant  on 
that  ground." 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 

that street,  at  the  point  where  the  railroad  tracks  used  by 

the  defendant  cross  it,  was  a  public  street  of  the  city  of  , 

and  a  thoroughfare  used  by  the  public  for  the  purpose  of  travel 
to  such  an  extent  as  to  greatly  enhance  the  danger  of  collisions 
and  accidents  on  said  crossings,  then  it  was  the  duty  of  the  serv- 
ants, agents,  and  employes  of  defendant,  in  managing  or  running 
said  locomotive  and  train  of  cars,  to  exercise  a  degree  of  care  in 
the  operation  of  said  train  commensurate  with  the  danger' of  col- 
lisions reasonably  to  be  apprehended  at  that  location.  And  if  the 
jury  further  believe  from  the  evidence  that  the  agents,  servants, 
and  employes  of  defendant  failed  to  exercise  such  commensurate 
degree  of  care  in  the  movement  of  such  locomotive  and  train  of 
cars  as  it  approached  and  passed  over  said  crossing,  either  by  mov- 
ing the  same  at,  considering  the  locality,  a  dangerous  rate  of  speed, 
or  without  a  large  lamp,  headlight,  or  lantern,  in  a  conspicuous 
place  in  front  of  said  locomotive,  facing  the  direction  in  which 
the  same  was  moving,  or  without  keeping  the  bell  upon  such  loco- 
motive  ringing  from   the  time   said  locomotive   reached  the  city 

limits  until  it  had  crossed  said  street,  such  failure  in  any 

of  said  particulars  constituted  negligence ;  and  if  you  believe  from 
the  evidence  that  such  commensurate  degree  of  care  on  the  part 
of  the  agent,  servants,  and  employes  of  defendant  in  moving  said 
train  required  that  there  should  be  a  light  upon  said  locomotive 

or  train  of  cars  sufficient  to  warn  travelers  up  said  street 

of  its  approach,  and  also  required  that  there  should  be  a  bell  upon 
said  locomotive  sufficient  or  adequate,  when  rvmg,  to  give  timely 
notice  of  the  approach  of  such  locomotive  and  train  to  such  trav- 

7  7  Weller  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  64  S.  W.  141,  164  Mo.  ISO,  86 
Am.  St.  Bep.  592. 
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eler,  and  if  you  f urtlier  believe  from  the  evidence  that  said  loco- 
motive and  train  had  no  sufficient  light,  or  that  said  locomotive 
had  no.  such  sufficient  or  adequate  bell,  you  are  instructed  that 
such  failure  to  exercise  such  a  degree  of  commensurate  care  iti 
any  one  or  more  of  the  particulars  herein  mentioned  Constituted 
negligence.  And,  in  passing  upon  the  question  as  to  whether 
the  agents,  servants,  and  employes  of  the  defendant  were 
or  were  not  negligent  in  running  or  managing  said  locomotive  ,and 
train  in  any  of  the  particulars  aforesaid,  you  should  take  into  con- 
sideration all  the  facts  and  circumstances  which  you  may  find  from 
the  evidence  existed  at  the  time  when,  and  at  the  place  where, 
the  injury  occurred.  And  if  you  further  believe  from  the  evidence 
that,  in  consequence  of  such  negligence  in  any  one  or  more  of  the 
respects  hereinbefore  mentioned,  the  said  received  the  in- 
juries from  which  he  died,  you  will  find  your  verdict  for  the  plain- 
tifif,  unless  you  further  believe  from  the  evidence  that  the  deceased 
was  guilty  of  negligence  which  contributed  to  the  injury.'* 

§  4387.     Same — Rate  of  speed  as  dependent  upon  whether  view  of 
traveler  obstructed 

You  are  instructed  that,  if  the  defendant  discharges  its  duty  of 
keeping  its  right  of  way  adjacent  to  a  public  road  that  crosses 
its  right  of  way  free  from  obstruction,  such  as  trees  and  shrubs, 
and  discharges  all  the  other  duties  imposed  upon  it,  then  as  far 
as  a  traveler  on  .a  public  road  about  to  cross  its  track  is  concerned 
it  can  run  its  cars  at  as  high  rate  of  speed  as  is  desired,  and  the 
rate  of  speed,  no  matter  how  high  it  may  be,  is  not  an  act  of  neg- 
ligence so  far  as  such  traveler  is  concerned,  and  cannot  be  the 
basis  of  an  action  for  negligence  by  such  traveler;  but,  if  the 
defendant  negligently  permits  trees  and  shrubbery  to  stand  upon 
its  right  of  way  adjacent  to  a  public  road  that  crosses  its  track,  so 
that  the  view  of  a  traveler  as  he  approaches  the  track  is  obstructed 
thereby,  then  it  is  the  duty  of  the  defendant  to  use  due  care  in 
the  operation  of  its  cars  having  in  mind  such  obstruction,  and  to 
run  them  at  such  a  rate  of  speed  in  approaching  such  highway 
crossing  as  to  avoid  doing  unnecessary  damage  to  those  lawfully 
and  properly  using  the  same  or  about  to  use  the  same.'** 

§  4388.     Blocking  street  as  negligence 

You  are  instructed  that  the  use  of  the  highways  and  streets  by 
the  traveling  piiblic  belongs  as  much  to  the  public  as  the  track 
does  to  the  railway  company;    and  for  the  company  to  block  up 

78  -feller  v.  Chicago,  M.  &  St,  P.  Ey.  79  Schaefer  v.  Arkansas  Vallev  In- 
Co.,  64  S.  W.  141,  164  Mo.  180,  86  Am.  teriirban  Ry.  Co.,  104  Kan  394  179 
St.  Bep.  592.  P.  323.  '         ' 
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the  highway  without  absolutfe  necessity,  or  to  render  its  use  so 
dangerous  as  to  deter  the  traveling  public,  or  to  keep  them  in 
constant  fear  of  life  and  limb,  would  be  a  material  and  unlawful 
interference  with  their  rights;  and  if  the  jury  find,  from  the  greater 
weight  of  the  evidence,  that  the  defendant  in  this  case  so  blocked  up 

and  obstructed  a  public  highway  in  the  town  of ,  this  would 

be  evidence  of  negligence,  and  if  such  negligence  caused  the  killing 
of  the  plaintiff's  intestate,  then  the  jury  will  answer  the  first  is- 
sue "Yes."  «« 

§  4389.     Care  required  where  crossing  blockaded 

The  court  instructs  the  jury,  if  you  find  from  a  preponderance 
of  the  evidence  that  P.  on  the  day  of  the  injury  alleged  in  plain- 
tiffs' petition  started  on  a  lawful  errand  along  street  to  a 

point  beyond  the  intersection  of  said  street  by  defendant's  track,, 
and  that  he  found  said  street  blocked  by  the  cars  belonging  to  or 
operated  by  defendant,  and  that  said  street  was  so  blocked  by  a 
standing  car  or  cars,  and  if  you  further  believe  from  the  evidence 
that,  owing  to  the  time  and  circumstances  of  the  blockade,  if  any, 
defendant's  agents  in  charge  of  the  operation  of  its  cars  at  the  time 
in  question,  in  the  exercise  of  ordinary  care  in  the  discharge  of 
their  duties,  might  reasonably  have  anticipated  that  persons  desir- 
ing to  cross  at  the  point  alleged  would  be  reasonably  expected  to 
be  found  at  or  near  the  west  end  of  the  string  of  cars  in  an  effort 
to  go  around  same,  and  that  as  a  means  of  proceeditig  on  his  jour- 
ney the  said  P.  went  down  and  along  said  string  of  standing  cars,, 
if  any,  and  attempted  to  cross  the  track  of  said  defendant  com- 
pany at  the  end  of  said  string  of  cars,  if  any,  and  if  you  further 
find  from  the  evidence  that  at  or  about  the  time  said  P.  attempted 
to  cross  said  track  at  the  end  of  said  string  of  cars,  if  you  find 
that  he  did,  the  defendant's  agents  and  servants  propelled  said 
string  of  cars  in  such  a  manner  as  to  cause  one  of  said  cars  to 
run  over  said  P.,  and  that  at  the  time  or  about  the  time  of  pro- 
pelling said  cars,  if  you  find  they  did,  said  defendant  company's 
agents  and  servants  failed  and  neglected  to  use  reasonable  care 
to  keep  a  lookout  for  persons  who  might  be  in  a  dangerous  posi- 
tion on  said  track,  and  that  said  P.  thereby  suffered  the  injury 
complained  of,  and  if  you  further  find  that  the  failure,  if  any,  on 
the  part  of  defendant's  agents  and  servants  to  use  reasonable  care 
to  keep  a  lookout  as  aforesaid,  under  all  the  facts  and  circumstances 
in  evidence,  constituted  negligence  on  the  part  of  the  defendant's 
agents  and  servants,  and  that  such  negligence,  if  any,  was  a  proxi- 
mate cause  of  the  injury  to  the  plaintiff.  P.,  and  he  was  so  struck 
and  hurt  without  fault  or  negligence  on  his  part  that  caused  or 

80  Edwards  v.  Carolina  &  N.  W.  R.  Co.,  52  S.  B.  234,  140  N.  C.  49. 
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contributed  to  his  injury,  then  you  will  find  for  the  plaintiff  P;, 
unless  you  find  for  the  defendant  against  the  said  P.,  under  the 
other  portions  of  this  charge  or  under  special  charges,  if  any, 
submitted  by  the  court.     But  if,  on  the  other  hand,  you  do  not 

believe  from   the   evidence   that  street  was   blockaded  at 

the  time  P.  attempted  to  cross  defendant's  tracks  at  said  point, 
if  he  did  so  attempt,  or  that,  if  blockaded,  you  do  not  believe  it 
was  blockaded  for  such  length  of  time  and  under  such  circum- 
stances as  that  the  defendant's  operatives,  in  the  exercise  of  ordi- 
nary care  in  the  discharge  of  their  duties,  might  have  reasonably 
anticipated  that  persons  desiring  to  cross  at  the  point  alleged  would 
by  reason  of  the  blockade,  if  any,  be  found  at  or  near  the  west  end 
of  the  string  of  cars,  in  an  effort  to  go  around  same,  or  if  you  do  not 
believe  that  the  plaintiff  P.,  in  an  effort  to  go  around  the  west  end 
of  said  string  of  cars,  if  any,  was  run  over  by  the  same  being 
propelled  against  him,  or  do  not  believe  that  about  the  time  of 
propelling  said  cars  against  the  said  P.,  if  you  find  they  did,  the 
agents  and  servants  of  the  defendant  in  charge  of  said  cars  failed 
to  use  reasonable  care  to  keep  a  lookout  fo>r  persons  who  might 
be  in  a  ^dangerous  position  on  said  track,  then,  in  either,  any,  pr 
all  of  these  events,  you  will  let  your  verdict  be  in  favor  of  the  de- 
fendant.*^ 

§  4390.     Sudden  movement  of  freight  cars  by  pushing  other  cars 
against  them 

You  are  instructed  that,  if  you  believe  and  find  from  the  evi- 
dence that  on  the  ,  defendant  had  some  box  cars  standing 

on  the  north  track,  or  track  nearest  its  said  depot,  and  west  of 
said  plank  crossing,   without  any   engine  attached   to   them,   and 

that  while  was  walking  along  said  plank  crossing,  going 

north  from  the  west  end  of  the  said  Union  Depot  to  the  depot  of 
defendant,  and  just  as  he  got  about  the  middle  of  the  railroad 
track  on  which  said  box  cars  were  standing  the  servants  of  the 
defendant  in  charge  of  one  of  its  engines  attached  to  other  freight 
cars,  west  of  said  crossing  backed  said  freight  cars  east  on  the 
track  where  said  box  cars  were  standing,  and  struck  said  box  cars 
with  great  force,  and  suddenly  moved  said  box  cars  east  against 

the  said ,  and  knocked  him  down,  and  passed  over  him,  and 

killed  him,  as  alleged  in  plaintiff's  petition;  and  if  you  further 
find  from  the  evidence  that  the  servants  of  defendant  in  charge 
of  said  engine  and  cars  failed  to  exercise  ordinary  care  to  observe 

the  said in  attempting  to  pass  over  said  railroad  track  along 

said  plank  crossing,  and  to  avoid  striking  and  injuring  him ;  and 
if  you  find  that  the  placing  and  leaving  of  said  box  cars  on  the 

81  Houston   Belt   &   T.   Ry.   Co.   v.  Price  (Tex.  Civ.  App.)  192  S.  W.  359. 
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railroad  track  without  an  engine  attached  to  them,  and  the  strik- 
ing of  them  with  the  other  cars  and  engine  as  alleged,  if  so  struck, 
and  the  failure,  if  any,  on  the  part  of  the  defendant's  said  serv- 
ants to  use  ordinary  care  to  observe  said  in  attempting  to 

cross  said  railroad  track,  was  negligence,  and  that,  but  for  such 

negligence,  if  any,  the  said would  not  have  been  struck  by 

the  said  cars  and  killed ;  and  if  you  further  find  from  the  evi- 
dence that-plaintiffs  have  suffered  any  pecuniary  damages  by  rea- 
son of  the  said 's  death,  then  you  will  return  a  verdict  for 

plaintiffs  against  the  defendant  for  such  sum,  as  actual  damages, 
as  the  evidence  may  show  them  entitled  to  under  the  instructions 
hereinafter  given  you.** 

§  4391.     Right  to  assume  that  persons  near  track  will  keep  out  of 

danger 
§  4391(1).    California 

The  jury  are  instructed  that  there  is  no  conflict  in  the  evidence 
that  at  all  the  times  Mrs. was  approaching  along  the  path- 
way to  the  crossing  of  the  track  she  was  in  a  position  of  absolute 
safety  up  to  the  time  she  stepped  in  front  of  the  train,  and  there 
is  no  rule  of  law  which  would  charge  any  of  defendant's  employes 
with  knowledge  that  while  she  was  in  such  position  of  safety  she 
would  change  her  position  of  safety  for  one  of  peril.  On  the  con- 
trary, the  employes  of  defendant  had  .a  right  to  assume  that  Mrs. 

was  in  possession  of  her  faculties  and  would  retain  her  place 

of  safety  and  not  recklessly  expose  herself  to  danger.     And  even 

if  you  believe  that  Mrs. gave  no  indication  of  knowledge  of 

the  approaching  train,  still  the  defendant's  employes  were  not 
bound  to  assume  that  she  would  heedlessly  leave  a  place  of  safety 
and  put  herself  upon-  the  track  and  in  danger  of  her  life.  And 
you  are  instructed,  if  you  believe  from  the  evidence  that  any  of 

defendant's  employes  saw  Mrs.  approaching  the  train  on 

street,  that  such  employe  had  the  right  to  presume  that  Mrs. 

v/as  in  possession  of  her  ordinary  faculties  and  alert  to 

the  danger  which  might  ensue  from  passing  trains,  and  that  she 
would  not  attempt  to  cross  in  view  of  the  train,  and  that  there- 
fore such  employe  was  not  required  to  check  the  speed  of  the 

train  in  order  to  enable  Mrs.  to  cross  in  front  of  it,  or  to 

ascertain  whether  or  not  she  was  about  to  do  so.** 

§  4391(2).     Michigan 

You  are  instructed  that  the  motorman  in  approaching  the  high- 
way crossing  had  a  right  to  believe  that  any  person  intending  to 

82  St.  Iiouls  Southwestern  Ry.  Co.,         ^^  Matteson  v.  Southern  Pac.  Co.,  92 
<rf  Texas  v.  Bowles,  72  S.  W.  451,  32      P.  101,  6  Cal.  App.  318. 
Tex.  (Div.  App.  118. 
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use  the  highway  for  the  purpose  of  crossing  the  track  would  use 
reasonable  care  and  caution  to  ascertain  and,  determine  whether 
■or  not  a  car  was  coming.  It  appea,rs  from  the  testimony  in  this 
case  that  the  car,  the  car  upon  which  the  plaintiff  was  riding,  if 

going  at  the  rate  of  miles  an  hour,  could  not  he  stopped 

in  less  than  or  feet,  and  that  when  going  faster 

more  distance  would  be  required  to  make  the  stop.  After  you  have 
determined  the  rate  of  speed  at  which  the  car  was  going,  you  will 
then  have  to  determine  the  distance  from  the  crossing  that  the 
motorman  had  a  view  of  the  same,  and  if  you  b,elieve  from  the 
evidence  that  the  length  of  view  was  sufficient  to  enable  the  mo- 
torman to  stop  his  car  so  as  to  avoid  striking  any  obstacle  which 
w^as  on  or  in  dangerous  proximity  to  the  track  at  the  time  the  ob- 
servation was  made,  and  that  no  such  obstacle  was  on  or  in  dan- 
gerous proximity  to  the  track  at  such  time,  then  I  charge  you, 
gentlemen  of  the  jury,  that  the  motorman  had  the  right  to  con- 
tinue on  toward  the  crossing  without  slackening  speed,  in  reli- 
ance on  the  belief  that  no  one  would  proceed  on  or  near  the  track 
until  his  car  had  passed  the  crossing,  and  if,  on  reliance  in  such 
belief,  the  motorman  got  so  near  the  crossing  before  he  saw  or 
by  the  exercise  of  a  high  degree  of  care  he  should  have  seen,  the 
danger,  that  it  was  practically  and  physically  impossible  for  him 
to  stop  his  car,  then  he  would  not  be  negligent,  and  plaintiff  could 
not  recover  against  the  railway  in  this  case.  If  the  jury  believe 
that  the  motorman  saw,  or  should  have  seen,  the  driver  of  the 
traction  engine  when  he  went  on  or  approached  the  trat;k,  if  they 
believe  the  driver  did  so,  the  motorman  had  a  right  to  believe 
and  to  act  upon  the  belief,  that  the  driver  would  not  undertake  to 
drive  his  train  on  or  over  the  track  until  the  car  had  passed  the 
crossing,  and  if  the  motorman  saw,  or  should  have  seen,  the  trac- 
tion engine  standing  still  at  a  safe  distance  from  the  track,  he 
had  a  right  to  believe  that  it  would  remain  stationary,  and  that 
it  would  not  be  driven  upon  the  track  before  the  car  passed  the 
,  crossing.  The  motorman  under  such  circumstances  could  not  be 
required  to  check  or  slacken  the  speed  of  his  car  in  anticipation 
of  any  act  of  control  of  the  engine  which  would  cause  it  to  leave 
a  place  of  safety  and  go  into  a  place  of  danger  in  or  near  the'  track 
ahead  of  the  car,  and  if,  while  so  operating  his  car,  he  got  so  close 
to  the  crossing  before  he  saw,  or  should  by  the  exercise  of  due 
care  and  caution  have  seen,  that  the  engine  was  proceeding'  toward 
the  track  as  to  make  it  impossible  to  stop  the  same  by  the  use 
of  every  possible  means  and  device  at  hand  before  striking  the  en- 
gine, then  I  charge  you,  gentlemen  of  the  jury,  that  the  motorman 
could  not  be  held  to  have  been  guilty  of  any  negligence,  and  the 
plaintiff  could  not  recover  against  the  railroad  company.     In  ap- 
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proaching  a  crossing  the  duty  rests  upon  the  person^  operating  a 
car  to  give  warning.**  i 

^  4391(3).    North  Carolina 

The  court  instructs  the  jury  that,  if  a  human  being  is  upon  or 
near  a  railroad  track  and  apparently  in  possession  of  his  senses, 
the  engineer  is  justified  in  assuming  up  to  the  last  minute  that  such 
person  will  exercise  his  faculties  and  senses  for  his  own  safety 
and  get  out  of  the  way,  and  the  engineer  is  not  required  to  stop 
his  train  or  slacken  the  speed.*' 

The  court  instructs  the  jury  that  it  is  a  well-settled  rule  that, 
where  railroad  employes  in  charge  of  a  train  see  a  person  on  or 
near  the  tracks  in  advance  of  the  train,  unless  they  know  or  can 
see  from  his  condition  or  surrounding  circumstances  that  he  will 
not  or  cannot  retire  to  a  place  of  safety  in  time  to  prevent  an  ac- 
cident, they  have  a  right  to  presume  that  such  person  is  of  sound 
mind  and  good  hearing  and  eyesight,  and  that  he  will  retire  to  or 
stop  in  a  place  of  safety  in  time  to  prevent  injury  from  an  ap- 
proaching train  of  which  he  has  knowledge  or  of  which  he,  by 
the  exercise  of  due  care  or  the  use  of  his  senses,  should  have  knowl- 
edge.*^ 

The  court  instructs  the  jury  that  if  the  servants  and  agents  of  a 
railroad  company  see  a  person  approaching  the  tracks  in  an  auto- 
mobile, they  have  the  right  to  assume  up  to  the  last  minute  that 
such  person  will  stop  the  automobile  in  time  to  avoid  a  collision, 
and  the  engineer  is  not  bound  to  stop  the  train  or  slacken  its  speed, 
unless  he  can  or  does  see  that  such  person  in  the  automobile  is 
of  unsound  mind  or  not  in  possession  of  his  senses  or  cannot  stop 
his  automobile.*' 

§  4392.     Duty  as  to  persons  discovered  standing  on  track 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  on  the  occasion  in  question  the  employes  of  the  de- 
fendant on  the  switchboard  of  the  engine  that  is  alleged  to  have 
struck  plaintiff  saw  plaintiff  standing  on  defendant's  track  in  such 
position  as  that  he  was  in  danger  of  being  struck  by  said  engine, 
and  if  you  further  believe  from  the  evidence  that  it  reasonably  ap- 
peared to  said  employes,  and  they  believed,  that  plaintiff  would 
probably  not  leave  the  track  and  get  out  of  the  way  of  the  en- 

84Kathbone  v.  Detroit  'United  Ry.,  Line  Ey.  Co.,  90  S.  E.  683,  172  N.  C. 

169  N.  W.  884,  203  Mich.  695.     Tliis  853. 

was  an  action  by  a  passenger  upon  a  se  McMillan   v.  Atlanta   &  C.   Air 

street  car  against  the  street  car  com-  Line  Ky.  Co.,  90  S.  E.  683,  172  N.  C. 

pany  to  recover  for  injuries  resulting  853. 

from  a  collision  between  such  car  and  st  McMillan   v.   Atlanta   &   C.  Air 

a,  traction  engine.  Line  Ey.  Co.,  90  S.  E.  683,  172  N.  C. 

8'5  McMillan  v.  Atlanta  &   0,  Air  853. 
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gine  before  it  reached  him,  and  that  said  employes  realized  the 
perilous  situation  of  plaintiff  in  time  by  the  use  of  means  they  had 
at  hand  to  have  avoided  striking  and  injuring  plaintiff,  and  if  you 
further  believe  from  the  evidence  that  said  employes  failed  to  use 
such  care  in  the  use  of  the  means,  if  any,  they  had  at  hand,  to 
avoid  striking  and  injuring  plaintiff  as  an  ordinarily  prudent  per- 
son would  have  used  under  the  same  or  similar  circumstances,  and 
if  you  further  believe  from  the  evidence  that  in  such  failure,  if 
any,  said  employes  were  guilty  of  negligence  as  that  term  has  been 
hereinbefore  defined,  and  if  you  further  believe  from  the  evidence 
that  such  negligence,  if  any,  was  the  direct  and  proximate  cause 
of  plaintiff's  injuries,  then  you  will  find  for  the  plaintiff,  and  as- 
sess his  damages  under  instructions  hereinafter  given  you.** 

§  4393.     Duty  to  avoid  frightening  persons  * 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 

in  this  case  that  on  the' day  of  ,  she  was  traveling 

along  and  upon  the  street  crossing  of  the  defendant  com- 
pany in  the  city  of  ,  that  said  street  crossing  was 

then  and  there  a  public  crossing  of  said  city,  and  that  the  said 
crossing  was  at  said  time  and  place  blocked  by  an  engine  and 
train  of  the  said  defendant  company,  standing  over  the  whole 
of  said  crossing,  that  the  plaintiff  waited  several  minutes  for  the 
said  train  to  move  off  of  said  crossing  so  she  could  pass  over  the 
same,  and  that  while  so  waiting  for  said  train  and  engine  to  move 
off  of  said  crossing  the  agents  and  servants  of  the  defendant  then 
and  there  in  charge  of  said  train  requested  and  invited  the  plain- 
tiff to  pass  around  the  front  of  said  engine,  and  further  find  that 
the  plaintiff  and  her  companion,  in  pursuance  of  said  request  and 
invitation,  if  the  jury  find  the  same,  started  to  cross  around  in 
front  of  said  engine,  and  that  while  the  plaintiff  was  crossing  over 
the  track  upon  which  said  train  and  engine  was  then  and  there 
standing,  and  about  five  feet  in  front  of  said  engine,  the  said  agents 
and  servants  of  the  defendant  company  caused  the  whistle  of  said 
engine  to  be  blown  in  an  unusual  and  unnecessary  manner,  and  at 
the  same  time  caused  an  unusual  and  unnecessary  amount  of 
steam  to  escape  from  the  cylinder  cocks  of  said  engine,  thereby 
frightening  the  plaintiff,  and  if  the  jury  further  find  that  the  plain- 
tiff then  and  there  fell  upon  one  of  the  rails  of  said  tracks  as  a 
natural  and  probable  consequence  of  said  fright,  and  was  thereby 
injured,  the  plaintiff  is, entitled  to  recover,  provided,  the  jury  fur- 
ther find  that,  in  passing  around  in  front  of  said  engine  and  at 

8  8  Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Reynolds  (Tex.  Civ.  App.)  i:x 
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the  time  of  the  alleged  injury,  the  plaintiff  was  in  the  exercise  of 
due  care  and  caution  on  her  part.** 

§  4394.     Care  required  as  to  runaway  team 

The  court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff's  team  was  running  away,  and  plaintiff 
was  doing  and  did  do  all  in  his  power  to  stop  them  from  the  time 
they  began  running  away  until  they  were  struck  by  the  train,  and 
from  the  nature  and  circumstances  of  the  place  the  plaintiff  could 
not  reasonably  do  otherwise  than  allow  the  team  to  go  upon  the 
railroad  track,  and  could  not  reasonably  do  otherwise  than  to  re- 
main in  the  wagon,  and  that  the  mules  ran  away  without  fault 
or  negligence  on  his  part,  and  that  they  began  running  away  be- 
fore plaintiff  arrived  at  a  point  where  it  was  his  duty  to  stop,  look, 
and  listen,  and  that  the  engineer  on  the  train  saw  the  team  so  ap- 
proaching the  track,  and  did  not  use  all  reasonable  means  after 
so  seeing  the  team  to  avoid  the  injury,  and  that,  had  he  used  such 
means,  the  injury  to  the  plaintiff  would  have  been  averted  or  less- 
ened, then  they  must  find  for  the  plaintiff.*"* 

§  4395.    ,  Injury  to  child  by  sudden  movement  of  cars  at  crossing 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 

the  evidence  in  this  case  that was,  at  the  time  of  his  death, 

a  minor  and  unmarried,  and  that  the  plaintiffs  are  husband  and 

wife  and  the  father  and  mother,  respectively,  of  the  said  , 

and  that  the  defendant  is,  and  was  on  the  day  of  , 

a  railroad  corporation  engaged  in  the  business  of  a  common  car- 
rier of  passengers  and  freight  for  hire,  and  that  as  such  it  was  on 
said  day,  by  its  conductor,  engineer,  agents,  servants,  or  employes, 
in  the  control  and  operation  of  the  locomotive,  car,  or  train  of  cars 

mentioned  in  the  evidence,  and  that  the  crossing  at avenue 

is  a  public  highway  extending  upon  and  over  the  tracks  of  defend- 
ant's riailroad,  then  the  court  instructs  you  that  it  was  the  duty 
of  the  defendant  to  anticipate  the  presence  of  persons  upon  its 
said  track  on  said  crossing;    and  if  you  believe  and  find  from  the 

evidence  that  on  said  • —  day  of ,  a  car  or  train  of  cars 

of  defendant  was  standing  upon  said  track  near  said  crossing  of 

avenuCj  and  that  said  was  upon  said  crossing  and 

near  to  or  upon  said  track,  and  that  said  Car  or  train  of  cars  was 
suddenly  and  violently  moved  iorward  upon  said  crossing  by  de- 
fendant's servants  or,  agents  in  charge  of  said  car  or  train  of  cars, 
without  looking  to  see  whether  any  person  was  at  the  time  upon 
said  crossing  in  danger  of  being  injured  by  the  sudden  moving 

8  9  Baltimore  &  O.  R.  Co.  v.  Harris,         »o  Southern  Ry.  Co.  v.  Hobbs,  43  So 
88  A.  282,  121  Md.  254.  844,  151  Ala.  335. 
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of  said  car  upon  said  crossing,  and  without  any  warning  that  they 
would  be  so  moved,  and  that' by  reason  thereof  one  of  said  cars 

struck  and  ran  over  the  said  — : and  inflicted  injuries  upon 

him  directly  causing  his  death,  and  if  you  further  find  and  believe 
that  the  plaintiffs  were  not  guilty  of  negligence  in  the  care  and 

custody  of  their  child  contributing  to  the  death  of  said  , 

and  that  said did  not  climb  upon  and  hang  from  said  car, 

then  your  verdict  should  be  for  plaintiffs.®* 

§  4396.    Acts  in  emergencies 

The  court  instructs  the  jury  that  the  law  recognizes  the  fact 
that  the  nerves  and  muscles  of  men  are  not  so  co-ordinated  that 
there  can  be  instantaneous  action  to  meet  an  emergency,  and  if 
you  believe  from  the  evidence  the-  plaintiff's  automobile  was  sud- 
denly stopped  on  the  track,  you  cannot  find  for  the  plaintiff,  un- 
less you  believe  that  the  plaintiff  has  proved  by  the  preponder- 
ance of  the  evidence  that  in  contemplation  of  the  entire  situation 
after  the  danger  became  known,  to  the  motorman  or  ought  to  have 
been  discovered  by  him,  by  the  exercise  of  ordinary  care,  he,  the 
motorman,  negligently  failed  to  do  something  which  he  had  a  last 
clear  chance  to  do  to  avoid  the  accident.** 

§  4397.     Unavoidable  accidents 
§  4397(1).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  the  train  of  the  defendant  was  upon  the  crossing,  or  so 
near  said  crossing  that  by  the  use  of  ordinary  care  the  accident 
could  not  have  been  avoided  at  the  time  plaintiff's  horse  came  to 
said  crossing,  and  that  said  horse  ran  against  said  train  and  re- 
ceived the  injury  complained  of,  then  you  will  return  a  verdict  for 
the  defendant.*^ 

§  4397(2).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that,  when approached  the  tracks  of  the Com- 
pany at Crossing,  a  train  on  the Railroad  was  pass- 
ing over  said  crossing  on  the  south-bound  track  going  south ;   that 

said stopped  to  allow  said  train  to  pass,  and,  immediately 

after  said  train  had  passed,  proceeded  over  said  south-bound  track 
in  the  rear  of  said  train'  and  on  to  the  north-bound  track,  immedi- 
ately in  front  of  an  engine  and  tender  moving  on  said  north-bound 
track,  the  approach  of  which  could  have  been  seen  by  him,  if  he 

01  Compton    v.    Missouri    Pac.    Ey.  (Civ.  App.)  132  S.  W.  377.    It  was  con- 
9'2  iwf^i,      «.  V^^  ^S-  ^?P-  ^^^-  ^^'''^^'^  tl^at'  •*  speed  had  not  been  ex- 
Smith    q4S    I    TM  '?99  V.  ^.°n9  ^-  ^f  ?'^e'.tl>f  t'^^i'i  would  not  have  been 
bmitn,  »4  b.  hj.  789,  122  Va.  302.  at  particular  place  at  the  time  of  thp 
63  Ludtke  V.  Texas  &  N.  O.  li.  Co.,  accident.                                             ^ 
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had  looked  in  that  direction,  and  that  when  he  stepped  upon  said 
tiorth-bound  track  he  was  so  near  to  said  engine  and  tender'  that  it 
could  not,  in  the  exercise  of  ordinary  care,  have  been  stopped  in 
time  to  have  avoided  striking  him — then  they  should  find  for  the 
defendant  in  this  action.** 

§  4398.  Proximate  cause  as  essential  element  of  cause  of  action 
I  4398(1).     Arkansas 

The  jury  are  instructed  that  if  the  plaintiff  was  in  the  exercise 
of  ordinary  care  and  prudence,  and  the  injury  is  attributable  to  the 
negligence  of  the  defendant,  combined  with  some  accidental  cause, 
to  which  the  plaintiff  has  not  negligently  contributed,  the  defend- 
ant is  liable.®® 

§  4398(2).    Illinois 

The  jury  are  instructed  that  it  is  not  sufficient,  to  entitle  the 
plaintiff  to  recover  in  this  case,  to  show  a  negligent  breach  of  duty 
on  the  part  of  the  defendant,  but  it  devolves  upon  the  plaintiff  to 
show  further,  that  such  breach  of  duty  was  the  proximate  or  imme- 
diate or  real  cause  of  the  injury  to  the  plaintiff's  property;  that  in 
no  case  can  a  recovery  be  had  for  a  negligent  breach  of  duty,  un- 
less the  evidence  shows  that  such  negligent  breach  of  duty  was 
the  proximate  or  immediate  cause  of  the  injury  occurring.** 

§  4398(3).     Kentucky 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  decedent  was  struck  upon  the  public  crossing  referred 
to  in  the  testimony,  and  even  if  the  jury  should  believe  from  the 
evidence  that  the  engine  bell  was  not  rung  nor  the  whistle  sounded 

at  a  distance  of  at  least rods  from  the  crossing,  nor  such 

bell  rung  nor  whistle  sounded  continuously  or  alternately  until  the 
engine  reached  the  crossing,  yet  if  such  warning  of  the  train's  ap- 
proach to  the  crossing  was  given  that  the  decedent,  ,in  the  exercise 
of  ordinary  care,  could  have  known  of  its  coming,  then  the  defend- 
ant is  not  liable,  and  the  jury  should  so  find.*' 

§  4398(4).    North  Carolina 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  negligence  of  both  the  driver  and  the  defendant  company,  both 
acting  together,  both  concurring,  both  contributing  to  the  result, 
caused  the  death  of ,  then  both  the  driver  and  the  defendant 

94  Southern  Ry.  Ck).  v.  Abee's  "o  Combs  v.  Baltimore  &  O.  S.  W. 
Adm'r,  98  S.  E.  31,  124  Va.  379.  E.  Co.,  147  111.  App.  105. 

05  Louisiana  &  A.  Ry.  Co.  v.  Rat-  »■>  Louisville  &  N.  R.  Co.  v.  Uelt- 
■cliSe,  115  S.  W;  396,  88  Ark.  524.  schi's  Ex'rs,  97  S.  W.  14,  29  Ky.  Law 

Rep.  1136. 
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company  would  be  liable,  and  it  matters  not  which  one, the  plain- 
tiff sued,  and  in  that  event  you  will  answer  the  first  issue,  "Yes."  "» 

§  4398(5).    South  Carolina 

The  court  instructs  the  jury  that,  if  the  negligence  of  the  de- 
fendants be  the  direct  and  proximate  cause  of  the  injury  alleged 
to  have  been  sustained  by  the  plaintiff,  then  the  defendants  are  li- 
able for  damages  to  the  plaintiff.  No  actual  collision  is  alleged  in 
the  suit,  and  it  is  not  necessary  to  prove  a  collision,  but  if  the  de- 
fendants were  guilty  of  lack  of  ordinary  care  and  of  negligence  in 
approaching  the  crossing,  and  by  such  negligence  placed  the  plain- 
tiff in  a  position  of  peril,  and  created  an  overweening  necessity, 
impressing  him  with  an  imminent  danger,  and  such  necessity  be 
not  brought  upon  himself  by  his  own  negligence,  as  the  proximate 
cause,  and  he  use  the  means  at  hand  to  escape  an  impending  and 
overweening  danger,  and  be  injured  as  the  result  of  the  negligence 
of  the  defendants,  there  would  be  a  natural  and  proximate  injury 
as  the  result  of  defendants'  negligence.** 

§  4398(6).    Virginia 

The  court  instructs  the  jury  that  the  duty  of to  look  out 

for  his  own  safety  was  as  great  as  the  duty  of  the  defendant  to 
look  out  for  him,  and  the  court  instructs  the  jury  that  the  negli- 
gence of  the  defendant,  if  it  was  negligent,  did  not  excuse 

from  the  reciprocal  duties  he  owed  to  care  for  his  own  safety,  and 
that  no  negligence  of  the  defendant  would  entitle  the  plaintiff  to- 
recover,  unless  it  was  the  sole,  proximate  cause  of  the  death  of 


2.     Crossings  Other  Than  Public  Crossings 

§  4399.     Duty  to  discover  persons  at  customary  crossing 
§  4399(1).     United  States 

You  are  instructed  that,  if  the  jury  find  that  plaintiff  was  pass- 
ing the  crossing  in  question  upon  an  express  or  implied  invitation 
or  inducement  of  defendant,  or  by  its  mere  permission,  he  was 
rightfully  there.^ 

The  jury  are  instructed  that,  if  the  jury  find  that  the  defendant 
had,  without  objection,  permitted  those  employed  at  its  quarry  and 
the  public  to  cross  the  track,  at  the  point  where  the  injury  occur- 
red, though  not  in  itself  a  public  crossing,  it  owed  the  duty  of  rea- 
sonable care  towards  those  using  the  crossing'.^ 


■&• 


»8  Pusey  V.  Atlantic  Coast  Line  R.  i  Morton's    Ex'r    v.    Southern    Rv 

Co.,  106  S.  E.  452,  181  N.  0.  143.  Co.,  71  S.  E.  561,  112  Va.  398. 

o»  Douglass  V.  Southern  Ey.  Co.,  62  -  Owens  v.  Pennsylvania  R.  Co.  (C. 

S.  B.  15,  82  S.  C.  71.     The  buggy  of  C,  Pa.)  41  F.  187.  - 

plaintiff  was  overturned  in  an  effort  a  Owens  v.  Pennsylvania  R.  Co.  (C. 

to  escape.  C,  Pa.)  41  F.  187. 


4667  RAiLKOADS  §  4399(4) 

§  4399(2).    Arkansas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  at 
the  time  of  the  injury  complained  of,  and  long  prior  thereto,  the 
defendant  company  was  permitting  and  had  permitted  the  public 
to  use  the  place  on  its  track  where  plaintiff  was  attempting  to  cross 
as  a  crossing,  without  objection,  then  plaintiff  was  not  a  trespasser 
in  attempting  to  cross  the  track  at  said  point,  and  the  defendant 
and  its  employes  owed  him  the  duty  of  exercising  ordinary  care 
not  to  injure  him  while  attempting  to  cross  the  track  at  said  point.* 

§  4399(3).    Kentucky 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

the   defendant's   tracks   between   street    and   its   depot   in 

,  were  habitually  used  by  the  public  in  going  to  and  from 

street  to  its  depot,  with  the  knowledge  and  acquiescence 

of  the  defendant,  then  it  was  the  duty  of  the  defendant  to  use  or- 
dinary care  to  discover  the  presence  of  such  persons  on  its  said 
track's,  and  to  use  ordinary  care  to  avoid  injuring  them  after  dis- 
covering their  peril.  And  if,  upon  the  occasion  in  question,  you 
believe  from  the  evidence  that  while  plaintiff  was  walking  along 
defendant's  said  tracks  the  defendant,  its  agents,  or  servants  failed 
to  use  ordinary  care  to  discover  the  presence  of  plaintiff,  or  failed 
to  use  ordinary  care  to  avoid  injuring  plaintifif  after  the  discovery 
of  his  peril,  and  that  by  reason  of  such  failure,  if  any,  on  the  part 
of  the  defendant,  its  hand  car  was  run  against  plaintiff,  and  plain- 
tiff was  thereby  injured,  you  will  find  for  the  plaintiff.  If,  how- 
ever, you  believe  that  plaintiff  went  upon  defendant's  tracks  at  a 
time  and  place  when  defendant,  by  the  exercise  of  ordinary  care, 
could  not  have  discovered  plaintiff's  peril  in  time  to  avoid  injur- 
ing him,  you  will  find  for  the  defendant.® 

§  4399(4).    Texas 

The  court  instructs  the  jury  that,  bearing  in  mind  the  foregoing 
definitions  and  instructions,  if  you  believe,  from  a  preponderance 
of  the  evidence,  that,  before  and  at  the  time  plaintiff  received  the 
injuries  complained  of  in  her  petition,  it  was  the  custom  of  the 

people  residing  in  the  part  of  the  town  of to  cross 

the  tracks  of  the  defendant  at  or  near  the  point  of  the  accident, 
and  that  paths  and  places  of  entry  had  been  made  for  that  purpose 
so  as  to  make  the  same  a  common  passageway  for  pedestrians 
across  defendant's  right  of  way,  tracks,  and  yard  at  said  point,  and 

*  Prescott  &  N.  W.  R.  Co.  v.  Franks,  signals  were  required.     Such  an  ob- 

163  S.  W.  ISO,  111  Ark.  83,  Aim.  Gas.  jection  could  have  been  obviated  by  a 

3916A,  773.     It  Vi'as  "objected  to  this  request  for  a  specific  charge, 

instruction  that  the  jury  might  think  =  Louisville,  &  N.  R.  Co.  v.  Berry, 

that  other  warning  than  the  statutory  111  S.  W.  370,  33  Ky.  Law  Rep.  850. 
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that  such  custom  and  such  use  of  said  paths  and  passageways  was 
with  the  knowledge,  consent,  and  acquiescence  of  the  defendant 
company,  and  that,  in  an  attempt  to  cross  over  defendant's  track 
at  an  opening  between  cars,  the  said  cars  were,  by  defendant's  em- 
ployes, and  without  the  exercise  of  ordinary  care  on.  their  part, 
suddenly  moved  backwards  and  towards  the  plaintifif,  without  a 
signal  or  warning  of  any  kind  to  her,  and  that,  before  she  could 
escape  from  her  then  position  of  peril,  she  received  her  injuries  in 
the  manner  and  form  complained  of  in  her  petition,  or  if  you  be- 
lieve from  the  evidence  that  the  defendant's  conductor  and  brake- 
man,  or  either  of  them,  knew  of  the  presence  of  plaintiff  and  her 
father  before  said  accident,  and  knew,  or  had  reason  to  believe, 
that  they  would  probably  undertake  to  cross  over  said  track  and 
between  the  cars,  and  said  employes  failed  to  exercise  ordinary 
care  in  moving  said  cars,  to  prevent  the  accident,  and  you  further 
find  that  such  act  or  omission  of  defendant's  said  employes  was 
negligence,  as  hereinbefore  defined,  and  that  such  negligence  was- 
the  proximate  cause  of  plaintiff's  injuries,  then  you  will  find  for 
the  plaintiff,  unless  you  find  that  she  was  guilty  of  contributory 
negligence  under  the  instructions  herein  given  you.' 

i  4399(5).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  place  at  which  the  accident  complained  of  occurred 
had  been  in  daily  use  as  a  walkway  or  crossway  for  a  long  time 
by  a  large  number  of  persons  in  that  vicinity,  and  that  ,its  use 
was  well  known  to  the  defendant,  it  was  then  the  duty  of  the  de- 
fendant company  to  use  reasonable  care  to  discover  ,  if  on 

the  cross-ties  of  the  track  on  which  the  train  was  proceeding  and 
in  danger  at  the  place  mentioned,  and  that  if  the  said  defendant 
did  not  use  such  care,  and  that  by  its  failure  so  to  do  the  said  ac- 
cident occurred,  then  they  must  find  for  the  plaintiff,  even  though 
the  ,said  plaintiff  was  guilty  of  contributory  negligence,  provided 
they  believe  from  the  evidence  that  the  servants  of  tKe  said  de- 
fendant in  charge  of  its  engine  did  not  do  all  they  could  consist- 
ently with  their  own  safety,  to  avoid  the  injury  after  the  said  dan- 
ger to  the  said was  known,  or  might  have  been  discovered 

by  the  said  servants  of  the  defendant  by  the  exercise  of  ordinary 
care  in  keeping  a  lookout  for  persons  at  the  point  where  the  acci- 
dent occurred.* 

1  Ft.  Worth  &  D.  O.  Ry.  Co.  v.  Win-  s  Norfolk  &  W.  Ey.  Co.  v.  Carr.  56. 
inger  (Civ.  App.)  151  S.  W.  586.  S.  B.  276,  106  Va.  508. 


4669  RAILROADS  §  440]  (1> 

§  4400.    Precautions  to  be  observed  on  approaching  private  or 

farm  crossing 
§  4400(1).    United  States 

The  jury  are  instructed  that,  although  there  was  no  statutory 
obligation  on  the  part  of  the  defendant  to  ring  a  bell  upon  ap- 
proaching the  crossing  in  question,  they  might  find  it  negligence 
to  omit  this  when  running  its  train  across  such  crossing  at  a  time 
when  the  view  of  the  train  was  so  far  obstructed  by  the  cars  which 
had  been  permitted  to  remain  upon  the  side  tracks  as  to  render  the 
use  of  the  crossing  peculiarly  hazardous.^ 

The  jury  are  instructed  that,  if  the  jury  find,  from  the  evidence, 
that  plaintiff  was  duly  careful,  and  was  crossing  at  the  point  in 
question  rightfully,  any  injury  to  him  through  the  defendant's 
omission  of  a  reasonable 'precaution  will  render  the  defendant  lia- 
ble in  damages.^' 

The  jury  are  instructed  that,  if  the  whistle  of  the  engine  was  not 
sounded,  nor  any  other  usual  notice  given  of  the  approach  of  the 
train,  the  plaintiff  had  a  right  to  presume  that  the  track  was  clear  ; 
and  unless  the  jury  are  satisfied,  by  affirmative  proof,  that  the 
plaintiff  did  not  use  ordinary  care,  the  defendant  is  liable  for  the 
consequences  of  plaintiff's  injuries.^^ 

§  4400(2).     Missouri 

The  court  insti^ucts  the  jury  that  the  defendant  railroad  company 
is  not  bound  to  whistle  or  ring  the  engine  bell  when  approaching 
a  private  or  farm  crossing,  and,  further,  that  said  defendant  rail- 
road company  may  regulate  the  speed  of  trains  approaching  pri- 
vate crossings  as  it  may  desire,  by  its  own  regulations;  but  nev- 
ertheless the  jury  are  instructed  that  said  defendant  railroad  com- 
pany, knowing  that  said  private  crossings  are  likely  to  be  used  by 
persons  passing  over  and  upon  the  railroad  track,  are  bound,  when 
approaching  said  crossings,  to  keep  a  proper  lookout  and  to  uge 
all  reasonable  precautions  when  approaching  said  private  or  farm 
crossing  to  prevent  injury  to  any  one  on  or  approaching  such  cross- 
ings.^ 

3.     Contributory  Negligence 

§  4401.     Duty,  in  general,  of  traveler  approaching  crossing 
§  440t(l).    United  States 

You  are  instructed  that,  if  you  find  that  plaintiff's  decedent 
was  familiar  with  this  crossing  and  its  dangers,  one  and  all  of 
them,  that  he  frequently  used  it,  and  knew  how  to  act  in  using 

»  Owens  V.  Pennsylvania  B.  Co.   (C.  ti  Owens  v.  Pennsylvania  R.  Co.  (C. 

0.,  Pa.)  41  W.  187.  C,  Pa.)  41  F.  187. 

10  Owens  v.  Pennsylvania  B.  Co.  (0.  12  Morgan  v.  Wabash  B.  Co.,  60  S> 

C,  Pa.)  41  F.  187.  W.  195,  159  Mo.  262. 
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it  to  protect  himself,  and  that  under  the  special  circumstances 
which  you  find  he  failed  to  act  as  a  prudent  and  cautious  man 
should  have  acted  from  beginning  to  end,  or  that  he  omitted  some 
precaution  that  a  prudent  man  ought  to  have  taken,  whereby  he 
lost  his  life,  the  plaintiff  cannot  recover.  He  should  use  all  his 
faculties  of  seeing  and  hearing;  he  should  approach  cautiously 
and  carefully — should  look  and  listen,  and  do  everything  that  a 
reasonably  prudent  man  would  do  before  he  attempted  to  make 
the  crossing.  Scrutinize  his  actings  and  doings  under  the  light  of 
the  then  situation,  the  nature  and  character  of  the  crossing,  the 
fact  of  the  difficulty  of  observation,  the  time  of  day  and  the  prob- 
ability of  danger  from  passing  trains,  the  fact  that-  there  were  other 
railroads  side  by  side,  that  another  train  on  one  of  these  was  ac- 
tually approaching  and  passing,  the  noise  and  confusion,  possibly 
the  noise  and  confusion  of  signals,  and  every  fact  and  circumstance 
bearing  on  the  case  to  influence  his  conduct  then  and  there,  under 
those  circumstances  and  not  any  other  circumstances,  and  say  up- 
on your  fair  and  impartial  judgment  whether  he  acted  as  a  reason- 
able and  prudent  man  should  have  acted,  and  with  the  due  care 
and  caution  demanded  by  the  exigencies  of  the.  occasion.  If  he 
did  so  act,  and  the  railroad  company  was  negligent,  his  adminis- 
trator is  entitled  to  your  verdict.  If  he  did  not  so  act,  the  railroad 
company  is  entitled  to  your  verdict,  whether  it  was  negligent  or 
not.  If  it  was  not  negligent,  it  is  entitled  to  your  verdict,  no  mat- 
ter how  acted.*^* 

You  are  instructed  that  by  ordinary  care  is  meant  that  care  a 
person  of  common  prudence  takes  of  his  own  concerns,  or  that  de- 
gree of  care  which  men  of  common  prudence  exercise  about  their 
own  affairs.  In  determining  what  would  be  ordinary  care  in  a 
particular  case,  reference  must  be  had  to  the  circumstances  sur- 
rounding such  case  or  occurrence." 

§4401(2).    Alabama 

The  court  instructs  the  jury  that,  because  of  the  character  and 
momentum  of  the  defendant's  train,  the  law  would  not   require 

it  to   stop   its   train   and   give  precedence  to   Mrs.  ,   who 

was  on  foot,  to  make  the  crossing  first.     It  was  the  duty  of  Mrs. 

to  wait  for  the  train  to  pass  before  she  attempted  to  cross, 

and  if  she  could,  by  the  exercise  of  due  diligence,  have  discovered 
the  approach  of  defendant's,  train,  and  if  she  attempted  to  cross  in 
front  of  defendant's  train  knowing  of  its  approach,  or  if  by  the 
exercise  of  due  diligence  she  could  have  discovered  its  approach, 

IS  Grand  Trunk  Ry.  Co.  of  Canada  i*  Chvens  v.  Pennsylvania  R.  Go  (C 

V.  Ives,  12  S.  Ct.  679,  144  U.  S.  408,      C,  Pa.)  41  F.  187. 
36  L.  Ed.  485. 
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she  would  be  the  author  of  her  own  misfortune,  and  could  not  re- 
cover in  this  action,  unless  the  jury  should  believe  from  the  evi- 
dence that,  upon  the  manifestation  of  Mrs.  's  peril,  those 

who  controlled  defendant's  train  failed  to  use  due   diligence  to 

prevent  the  injury,  or  that  they  wantonly  or  intentionally  injured 

her.»« 

§  4401(3).    Illinois 

You  are  instructed  that  the  law  did  not  require  of  the  deceased 
the  exercise  of  an  extraordinary  degree  of  care.  All  that  was  re- 
quired of  him  was  the  exercise  of  ordinary  care,  and  what  is  or- 
dinary care  depends  upon  the  circumstances  of  each  particular 
case,  and  is  such  care  as  a  person  of  ordinary  prudence  and  intel- 
ligence would  usually  exercise  under  the  same  or  Similar  circum- 
stances.^® 

The  jury  are  instructed,  as  a  matter  of  law,  that  both  the  plain- 
tiffs and  the  defendant,  the  railway  company,  had  an  equal  right 
to  cross  the  street  at  the  point  where  the  accident  happened,  and 
that  the  law  imposes  upon  both  parties  the  duty  of  using  reason- 
able- and  prudent  precaution  to  avoid  accident  and  danger ;  and, 
while  it  was  incumbent  upon  the  railway  company  to  run  its  train 
on  the  occasion  referred  to,  and  to  give  the  required  signal  by  ring- 
ing the  bell  for  rods  before  reaching  the  crossing,  it  was 

also  the  duty  of  the  plaintiffs  to  look  out  for  the  approach  of  that 
train,  and  to  observe  all  reasonable  precautions  before  attempt- 
,  ing  to  cross  the  railway  track." 

The  jury  are  instructed  that  the  law  did  not  require  the  exer- 
cise of  extraordinary  care  by  deceased,  but  only  required  ordinary 
care,  such  as  a  person  of  ordinary  prudence  and  intelligence  would 
usually  exercise  under  the  same  or  similar  circumstances.^* 

§  4401(4).     Kentucky 

The  court  instructs  the  jury  that  in  using  the  railroad  and  street 
crossing,  mentioned  in  the  evidence,  both  parties  were  required 
to  exercise  the  same  degree  of  care;  that  it  was  the  duty  of  the 
plaintiff  to  use  such  care  as  may  usually  be  expected  of  a  sober 
person  of  ordinary  prudence  under  like  circumstances,  to  learn  of 
the  approach  of  the  train,  and  to  keep  out  of  its  way;  and,  if  he 
failed  to  exercise  such  care,  and  but  for  this  would  not  have  been 
struck;  the  defendant  is  not  liable,  although  there  was  also  a  want 
of  proper  care  on  its  part  as  set  out  in  instruction  No.  .^" 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  dece- 

10  Memphis  &  C.  E.  Co.  v.  Martin,  is  Chicago,  &  A.  R.  Oo.  v.  Louder- 

23  So.  231,  117  Ala.  367.  back,  125  111.  App.  323. 

16  Chicago  &  A.  R.  Co.  v.  Pearson,  is  Chesapeake  &  O.  Ry.  Co.  v.  Hogg, 
56  N.  E.  633,  184  111.  386.  197  S.  W.  840,  177  Ky.  425. 

17  Chicago    &    X.    W.    Ry.    Co.    T. 
Hatch,  79  111.  137. 
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dent,  '■ — ,  in  approaching  the  tracks  of  the  defendant  railway 

company,  and  in  attempting  to  cross  the  same,  to  use  such  care 
as  may  be  usually  expected  of  an  ordinarily  prudent  person,  under 
like  or  similar  circunistances,  to  learn  of  the  approach  of  the  train 
and  to  keep  out  of  its  way ;   and  if  they  believe  from  the  evidence 

that  the  said failed  to  exercise  such  care  for  his  own  safety, 

and  but  for  such  failure,  if  any,  upon  his  own  part,  he  would  not 
have  been  injured,  then  the  law  is  for  the  defendants,  and  the  jury 
should  so  find  even  though  they  may  believe  from  the  evidence 
that  the  defendants  or  its  employes  were  negligent  as  set  out  in 
instruction  No.  .^" 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  deceased, 
on  approaching  the  crossing,  to  use  such  care  as  may  be  usually 
expected  of  an  ordinarily  prudent  person,  to  learn  of  the  approach 
of  the  train  and  keep  out  of  its  way ;  that,  if  the  crossing  was  es- 
pecially dangerous,  it  was  incumbent  on  her  to  exercise  increased 
care,  commensurate  with  the  danger;  and  if  you  believe  from 
the  evidence  that  she  failed  to  exercise  such  care,  and  but  for  this 
would  not  have  been  injured,  then  the  law  is  for  the  defendant,  and 
you  should  so  find,  even  though  you  may  believe  from  the  evi- 
dence that  the  defendant,  or  its  employes  were  negligent  as  set 
out  in  instruction  No.  ■ .^^ 

The  court  instructs  the  jury  that  "ordinary  care,"  as  used  in 
these  instructions,  is  that  degree  of  care  which  a  person  of  ordi- 
nary prudence  would  exercise  for  his  or  her  own  safety  under  the 
same  or  similar  circumstances.^^ 

You  are  instructed  that,  if  the  decedent  was  approaching  the 
crossing  in  question,  it  was  his  duty  to  exercise  such  care  as  per- 
sons of  ordinary  prudence  usually  exercise  under  similar  circum- 
stances to  avoid  being  struck  by  any  train  that  might  be  approach- 
ing; and  if  the  jury  believe  from  the  evidence  that  he  either  knew, 
■or,  by  the  exercise  of  reasonable  and  ordinary  care,  could  have 
known  of  the  train's  approach,  and  notwithstanding  this  went  up- 
on the  crossing,  and  was  in  consequence  thereof  struck  by  the  train, 
and  that  but  for  such  conduct  the  accident  would  not  have  occur- 
red, he  was  guilty  of  contributory  neglect,  and  the  defendant  is 
not  Hable,  even  if  the  jury  should  also  believe  that  the  persons 
in  charge  of  the  train  failed  to  give  sufficient  .warning  of  its  ap- 
proach.** 


2»  Chesapeake  &  O.  Ry.  Co.  v.  War-  22  Louisville  &  N.  R.  Co.  v.  Engle- 

nock's  Adm'r,  150  S.  W.  29,  150  Ky.  man's  Adm'x,  141  S.  W   374.  146  Kv 

74.  19. 

21  Louisville  &  N.  R.  Co.  V.  Engle-  28  Louisville  &  N.   R.  Co.  v.  Uelt- 

man's  Adm'x,  141  S.  W.  374,  146  Ky.  schi's  Ex'rs,  97  S.  W.  14,  29  Ky.  Law 

19-  Rep.  1136. 
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§  4401(5).    Missouri  ' 

You  are  instructed  that  negligence  on  the  part  of  the  deceased 
which  will  prevent  the  plaintiff  recovering  in  this  action  must  be 
such  as  directly  contributed  to  his  injury,  and  consists  of  the  want 
of  ordinary  care.  Ordinary  care  means  that  degree  of  care  which 
may  be  reasonably  expected  of  ordinarily  prudent  persons  in  the 
situation  of  plaintiff's  husband  at  and  just  before  the  time  the  ac- 
cident occurred,  and,  in  determining  whether  the  deceased  was 
using  such  care,  you  should  take  into  consideration  all  the  circum- 
stances surrounding  him  at  the  time.** 
§  4401(6).    New  York 

The  jury  are  instructed  that  if  the  deceased  approached  the 
crossing,  knowing  the  position  of  the  railroad,  and  that  trains  were 
frequently  run  thereon  at  such  a  rate  of  speed  that  he  was  unable 
to  stop  his  horse  before  actually  getting  upon  the  track,  and  that 
speed  contributed  to  cause  the  collision,  the  plaintiff  cannot  re- 
cover.*® 

§  4401(7).    Oklahoma 

You  are  instructed  that  at  a  point  where  a  railroad  crosses  a 
street  or  highway  a  railroad  company  and  a  traveler  upon  such 
street  or  highway  are  each  required  to  exercise  the  same  degree 
of  care;  the  railroad  to  avoid  striking  the  traveler;  and  the  trav- 
eler to  avoid  placing  himself  in  a  position  where  he  may  be  struck 
by  a  train.  The  law  provides  that  the  care  required  of  each  must 
be  commensurate  with  the  danger  or  risk  involved  in  using  the 
particular  crossing.  As  between  the  traveler  on  the  street  or  high- 
way and  the  train  on  the  railway,  the  train  has  the  right  of  way 
over  a  crossing  as  against  the  traveler.  It  is  therefore  the  duty 
of  the  traveler  approaching  a  crossing  to  stop,  if  a  train  is  ap- 
proaching the  crossing  in  plain  view  and  near  the  crossing,  until 
the  train  has  passed,  unless  it  reasonably  appears  that  he  can  with 
safety  cross  the  railroad  before  the  train  reaches  the  crossing. 
With  reference  to  whether  the  plaintiff,  through  its  agent  and 

driver,  ,  was  guilty  of  contributory  negligence,  you  must 

bear  in  mind  that  the  law  required  of  it  the  same  degree  of  care 
and  prudence  for  the  safety  of  its  property  that  it  required  the 
railroad  company  to  exercise  to  avoid  the  accident.  No  matter 
how  negligent  the  railroad  company  may  have  been  in  running 

the  train  in  question,  if  the  plaintiff's  agent  and  driver,  , 

failed  to  look  for  the  approaching  train  at  a  point  where,  if  he  had 
looked,  he  could  have  seen  it  in  time  to  have  avoided  the  accident, 

2*  Weller  v.  Chicago,  M.  &  St.  P.         2=  Wilds  v.  Hudson  River  R.  Co., 
Ry.  Co.,   64  S.  W.  141,  164  Mo.  180,      24  N.  I.  430. 
86  Am.  St.  Rep.  592. 
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or  if  he  looked,  and  failed  to  see  it  when  he  ought  to  have  seen  it, 
by  proper  vigilance,  and  if  you  find  from  the  evidence  that  such 
omission  was  negligent,  then  you  may  find  that  it  brought  the  ac- 
cident upon  itself,  and  is  not  entitled  to  recover.  You  are  further 
instructed  that  every  person  of  ordinary  intelligence  is  bound  to 
know  that  a  crossing  of  a  railroad  track  over  a  public  highway, 
where  trains  are  frequently  passing,  is  a  place  of  more  than  ordi- 
nary danger,  and  it  becomes  his  legal  duty  to  use  corresponding 
care  and  caution  to  avoid  accidents,  and,  while  it  is  true  that  the 
public  have  a  right,  to  be  upon  a  public  highway  for  the  purpose 
of  crossing  over  such  tracks,  it  is  the  duty  of  all  persons  crossing 
such  tracks  to  do  so  with  reasonable  dispatch.  You  are  further 
instructed  that,  if  you  find  from  the  evidence  that  the  plaintiff's 

driver, ,  was  familiar  with  this  crossing  and  its  danger,  that 

he  frequently  used  it,  and  knew  how  to  act  in  using  it  to  protect 
himself,  and  that  under  the  special  circumstances  you  find  that 
he  failed  to  act  as  a  prudent  and  cautious  man  should  have  acted 
from  beginning  to  end,  or  that  he  omitted  some  precaution  that 
a  prudent  man  ought  to  have  taken,  as  a  result  of  which  the  acci- 
dent happened,  and  without  which  the  accident  would  not  have 
happened,  then  plaintiff  cannot  recover.  You  are  further  instructed 
that,  if  you  find  from  the  evidence  that  the  negligence  of  the  em- 
ployes of  the  defendant,  if  negligence  has  been  shown  on  defend- 
ant's part,  and  that  of  the  plaintiff,  if  negligence  has  been  shown 
on  plaintiff's  part,  were  concurrent  and  continued  down  to  the  very 
moment  the  accident  happened,  then  and,  in  that  event  the  defend- 
ant would  not  be  liable,  and  plaintiff  cannot  recover  herein.** 
§  4401(8).    Texas 

The  jury  are  instructed  that  the  fault  or  negligence  on  the  part 
of  plaintiff  which  would  preclude  him  from  recovery,  if  there  was 
negligence  both  upon  his  part  and  upon  the  part  of  the  company, 
its  agents  or  employes,  is  not  the  least  degree  of  fault  or  negli- 
gence, but  it  must  be  such  a  degree  as  to  amount  to  a  want  of  or- 
dinary care  on  his  part,  under  all  the  circumstances,  at  the  time 
of  the  injury.*' 

§  4401(9).    Virginia 

The  court  further  instructs  the  jury  that  it  was  the  duty  of  the 
decedent,  ,  on  approaching  the  said  crossing  and  before  at- 
tempting to  pass  over  the  same,  to  exercise  ordinary  care  and  cau- 
tion in  his  movements  and  to  use  his  senses  of  seeing  and  hearing, 
to  ascertain  whether  or  not  a  train  of  the  defendant  was  approach- 
ing the  said  crossing  in  sufficiently  close  proximity  thereto  to  en- 

26  St.  Louis  &  S.  F.  R.  Co.  V.  Model  27  Texas  &  N.   O.  Ry.  Co    v    Cart 

Laundry,  141  P.  970,  42  Okl.  501.  (Civ.  App.)  42  S.  W.  126. 
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danger  him  while  crossing  over ;  and  if  he  ascertained,  or  by  the 
exercise  of  ordinary  care  could  have  ascertained,  that  it  was  in 
sufficiently  close  proximity  to  endanger  him,  it  was  his  duty  not 
to  undertake  to  cross  over  until  the  train  had  passed;  arid  a  fail- 
ure to  discharge  these  duties,  or  either  of  them,  would  be  negli- 
gence.^* 

The  court  instructs  the  jury  that  ordinary  care  does  not  require 
one  absolutely  to  refrain  from  exposing  himself  to  danger.  It  does 
require,  however,  such  watchfulness  and  precaution  to  avoid  com- 
ing in  contact  with  dartger  as  a  person  of  ordinary  prudence  would 
use  under  like  circumstances,  in  view  of  the  danger  to  be  avoid- 
ed.«» 

§  4402.     Duty  to  stop,  look,  and  listen 
J!  4402(1).     United   States 

The  jury  are  instructed  that,  if  they  believe  that  the  plaintiff 
could  have  seen  the  approaching  engine  if  he  had  looked,  and  yet 
did  not  do  so,  or  if  he  did  look,  and  yet  did  not  see  the  engine, 
when  it  was  plainly  visible,  then,  in  either  of  such  cases,  he  was 
guilty  of  contributory  negligence,  and  the  verdict  must  be  for  the 
defendant.*" 

§  4402(2).    Arizona 

The  jury  are  instructed  that,  even  if  you  find  it  to  be  true  that 
the  decedent  did  not  stop,  look,  and  listen  before  going  upon  the 
railroad  crossing,  such  omission  did  not  in  itself  make  him  guilty 
of  contributory  negligence  as  a  matter  of  law.  The  test  is  rather 
whether,  under  all  the  circumstances  disclosed,  he  exercised  ordi- 
nary care  for  his  own  safety.'^ 

§  4402(3).     California 

The  jury  are  instructed  that  the  sole  purpose  of  signals  at  cross- 
ings or  on  trains,  such  as  the  ringing  of  bells  or  the  sounding  of 
whistles  or  the  presence-  of  lights  or  of  the  presence  of  gates  or 
of  flagmen  or  of  the  stationing  of  employes  at  any  particular  por- 
tion of  the  track  or  train,  so  far  as  the  same  relates  to  persons  ap- 
proaching a  railroad  crossing  for  the  purpose  of  crossing  the  same, 
is  to  warn  such  person  of  the  presence  of  a  railroad  track  and  of 
an  approaching  train.  And  the  jury  are  instructed  in  this  con- 
nection that  if  they  believe  from  the  evidence  that,  even  if  defend- 
ant was  negligent  in  failing  to  provide  any  or  all  of  the  foregoing 

2s  Southern  Ry.   Co.  v.   Vaughan's  R.  A.  1916E,  1222,  Ann.  Cas.  1918D, 

Adm'r,  88  S.  E.  305,  118  Va.  692,  L.  842. 

R.  A.  1916E,  1222,  Ann.  Cas.  1918D,  ao  Owens  v.  Pennsylvania  R.  Co.  (C. 

842.  C,  Pa.)  41  F.  18T. 

2  9  Southern  Ry.  Co.  v.  Vaughan's  si  Davis  v.  Boggs,  199  P.  116. 
Adm'r,  88  S.  E.  305,  118  Va.  692,  L. 
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modes  of  warning  at  any  of  the  times  mentioned  in  the  complaint 

herein  to r-  while  she  was  approaching  defendant's  track  on 

street  for  the  purpose  of  crossing  the  same,  still  if  you  fur- 
ther believe  from  the  evidence  that  at  any  time  while was 

on  street  approaching  said  track,  and  while  she  was  still 

in  a  position  of  safety,  she  could  by  listening  have  heard  defend- 
ant's approaching  train,  or  by  looking  have  seen  it,  and  without 
so  doing  attempted  to  cross  defendant's  track  and  was  injured, 
then  your  verdict  must  be  for  the  defendant.** 

§  4402(4).    Delaware 

You  are  instructed  that  if  a  traveler,  who  knows,  or  by  the  rea- 
sonable use  of  his  senses  might  know,  of  the  presence  of  a  rail- 
road crossing,  drives  up  to  and  upon  the  same,  not  only  without 
looking,  but  without  listening  to  ascertain  if^  any  cars  are 
approaching,  and  a  collision  and  injury  or  death  occurs  to  him 
from  a  passing  train,  which  would  have  been  prevented  had  the 
traveler  exercisfed  the  proper  and  ordinary  prudence,  care  and  cau- 
tion mentioned,  such  traveler  would  be  guilty  of  contributory  neg- 
ligence, and  recovery  could  not  be  had  from  the  railroad  company 
for  such  injury  or  death.** 

You  are  instructed  that  the  law  regards  a  railroad  crossing  as 
a  place  of  danger.  The  very  presence  of  such  a  crossing  is  notice 
to  the  person,  approaching  or  attempting  to  cross  it,  of  the  danger 
of  colliding  with  a  passing  engine  or  train.  And  because  of  the 
danger,  there  is  imposed  upon  such  person  the  duty  of  reasonable 
care  and  caution,  and  the  reasonable  and  ordinary  use  and  exer- 
cise of  his  senses  of  sight  and  hearing  for  his  own  and  others'  safe- 
ty and  protection;  and  he  is  required,  at  least,  to  look  and  listen 
for  an  approaching  engine  or  train  before  venturing  to  cross  the 
track.  And  if,  as  it  has  been  said,  he  fails  to  exercise  such  ordi- 
nary care,  whatever  danger  he  could  thereby  have  discovered  and 
avoided,  he  incurs  the  peril  of,  if  he  proceeds,  and  for  an  injury 
arising  under  such  fault  he  is  left  without  remedy.** 

§  4402(5).     niinois 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  ordinary  care  on  the  part  of for  his  own  safety 

required  him,  before  stepping  upon  the  track  where  he  was  fa- 
tally injured,  at  the  time  and  place  in  question  and  under  all  the 
circumstances  in  evidence,  to  look  for  the  purpose  of  ascertain- 
ing whether  a  train  was  approaching  along  said  track  and  not  to' 

oo"T.^fm^T  n\  Southern  Pac.  Co.,  s^Trimble  v.  Philadelphia,  B.  &  W. 
92  P.  101,  6  Cal.  App.  318.  K.  Co.,  80  A.  370  4  Boyce  519 

3  8  Nailer  v.  Maryland,  etc.,  R.  Co.,  o^  .a.,  aiu,  4  xjoyce,  oi». 

97  A.  418,  6  Boyce,  145. 
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advance  upon  said  track  without  so  looking;   and  if  you  believe, 

from  the  evidence,  that  said ,  if  he  had  looked,  could  by  the 

exercise  of  ordinary  care  have  ascertained  the  approach  of  said 
train  along  said  track  in  time  to  have  avoided  injury;  and  if  you 
believe  from  the  evidence  that  said did  not  so  look  to  as- 
certain the  approach  of  said  train,  and  that  he  was  struck  and  killed 
in  consequence  and  because  of  such  failure,  if  he  did  so  fail  to 
look  and  ascertain — in  such  case  the  court  instructs  you  to  find 
the  defendant  not  guilty.*® 

The  jury  are  instructed  that  every  person  is  bound  to  know  that 
a  railroad  crossing  is  a  dangerous  place,  and  he  is  guilty  of  neg- 
lect unless  he  approaches  it  as  if  it  were  dangerous.     If  , 

the  driver  of  the  team  in  question,  knew  the  crossing  where  the  ac- 
cident complained  of  occurred  was  a  dangerous  one,  he  was  bound 
to  know  that  a  train  might  be  approaching ;  and  if  he  did  not  look 
or  listen  to  ascertain  if  one  was  coming,  but,  on  the  contrary, 
drove  directly  on  the  track,  and  the  accident  resulted,  he  was 
guilty  of  such  negligence  as  precludes  the  plaintiffs  from  recov- 
ering in  this  case,  unless  the  plaintiffs  have  gone  further  and 
proven  to  the  satisfaction  of  the  jury  that  the  railway  company 
upon  such  occasion  was  guilty  of  gross  negligence.** 

The  jury  are  instructed  that  it  is  not  the  exercise  of  ordinary- 
care  and  prudence  for  a  person  to  drive  with  a  horse  directly  on- 
to a  railroad  crossing,  known  to  him  at  the  time  to  be  dangerous, 
without  making  an  effort,  by  stopping  or  listening,  or  otherwise, 
to  ascertain  whether  a  train  is  approaching,  or  whether  it  is  safe 
to  drive  on  the  track  with  his  team.*' 

The  jury  are  instructed  that  it  is  the  duty  of  every  person,  when 
going  upon  or  across  a  railroad  track,  to  look  in  each  direction 
to  see  if  cars  are  approaching,  and  a  failure  to  do  so  amounts  to 
a  want  of  ordinary  care.** 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  under  all  the  facts  and  circumstances  surrounding  said 

,  shown  by  the  evidence,  when  he  was  driving  along  the 

said  highway  mentioned  by  the  witnesses,  approaching  in  near 
proximity  to  the  crossing  of  said  highway  and  said  railroad,  ordi- 
nary care  and  caution  required  that  he  should  stop  and  look  and 
listen,  to  ascertain  whether  any  car  was  approacbing  said  crossing 
on  said  railroad  within  such  distance  as  to  make  it  dangerous  or 
unsafe  to  drive  upon  the  said  railroad  at  such  crossing,  then  it  was 

35  Fowler  v.  Clilcago  &  B.  I.  E.  s^  Chicago  &  N.  W.  Ry.  Co.  t. 
Co.,  85  N.  E.  298,  234  111.  619.  Hatch,  79  111.  137. 

36  Chicago  &  N.  W.  Ey.  Co.  v.  ss  Illinois  Cent.  E.  Co.  v.  Goddard, 
Hatch,  79  111.  137.  72  111.  567. 
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the  duty  of  the  said  to  stop,  look,  and  listen  before  driv- 
ing upon  the  said  railroad  at  said  crossing;  and  if  the  jury  believe 

from  the  evidence  that  the  said neglected  or  failed  to  do  so, 

and  that,  if  he  had  so  stopped,  looked,  and  listened,  he  would  have 
discovered  or  ascertained  the  approach  of  said  car  in  time  suffi- 
cient to  have  avoided  the  injury,  then  the  plaintifif  cannot  recover 
in  this  case."" 

§  4402(6).     Indiana 

The  court,  instructs  the  jury  that  it  was  the  duty  of  the  plain- 
tifif, while  driving  on  such  public  highway,  when  approaching  the 
railroad  crossing,  to  realize  and  have  in  mind  that  he  was  ap- 
proaching a  place  of  danger,  and  to  be  on  the  alert  and  use  his 
sense  of  sight,  look  both  ways,  and  use  his  sense  of  hearing  and 
listen,  to  ascertain  for  himself  whether  or  not  a  train  or  locomo- 
tive was  approaching,  and  whether  or  not  he  could  safely  cross  the 
track.  If  his  view  was  obstructed,  in  whole  or  in  part,  then  it  was 
his  duty  to  all  the  more  carefully  use  his  senses  of  sight  and  hear- 
ing, and,  if  necessary  in  the  exercise  of  ordinary  care,  to  stop,  look 
both  ways,  and  listen  for  approaching  locomotives  or  trains,  in  or- 
der to  determine  whether  he  could  safely  cross  the  track.  In  pro- 
portion as  the  danger  was  increased  by  the  view  being  obstructed, 
in  that  proportion  should  he  have  increased  his  care  in  attempting 
to  pass  upon  or  over  the  track.  It  was  his  duty  to  use  the  care 
and  caution  commensurate  with  the  known  danger  surrounding 
him  as  he  approached  the  crossing,  and  to  take  all  reasonable  pre- 
caution to  avoid  injury  to  his  automobile  by  passing  locomotives 
and  trains.  It  cannot  be  said  as  a  matter  of  law  that  in  approach- 
ing the  crossing  in  question  he  should  have  looked  and  listened 
for  approaching  locomotives  and  trains  at  any  particular  time,  or 
that  he  should  have  looked  in  one  direction  at  a  particular  time, 
and  in  another  direction  at  a  particular  time.  He  was  required 
to  look  and  listen  at  such  times  and  at  such  places  and  in  such  di- 
rections as  a  person  exercising  ordinary  prudence  would  have 
done  under  similar  circumstances.** 

You  are  instructed  that  the  plaintiff  was  bound  to  use  ordinary 
care,  under  the  circumstances  shown  to  have  existed  in  this  case. 
He  was  bound  to.  approach  the  railroad  carefully,  and  to  look  and 
listen  for  the  approach  of  trains;  and  if  the  evidence  shows  that 
he  did  this  with  that  degree  of  care  that  an  ordinarily  prudent 
person  would  have  exercised  under  all  the  circumstances,  and  was 
unable  to  hear  or  see  the  train  approaching  until  it  was  too  late 

so  Ohlwein  v.  Osborne,  176  111.  App.  *o  Lake  Erie  &  W.  R.  Co.  v.  San> 
324.  ders  (App.)  125  N.  E.  793. 
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to -avoid  the  collision,  then  he  was  not  guilty  of  contributory  neg- 
ligence.*^ 

You  are  instructed  that  there  is  no  law  requiring  a  man,  in  the 
lawful  use  of  a  public  street  approaching  a  railroad  crossing,  to 
stop  his  vehicle  before  crossing,  but  he  is  bound  to  use  such  care, 
under  all  the  circumstances,  as  a  man  of  ordinary  care  must  have 

exercised  under  like  circumstances;    and,  if  you  find  that 

exercised  such  care  at  the  time  of  and  preceding  the  injury,  he  was 
not  guilty  of  contributory  negligence.*^ 

I  4402(7).    Iowa 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
plaintiff  could  have  seen  the  approaching  train  by  looking  in  the 
direction  of  it  before  he  reached  the  crossing,  and  in  time  to  have 
avoided  the  collision  by  ordinary  care,  and  omitted  to  do  so,  such 
omission  was  negligence,  and  you  should  find  for  defendant.** 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  plaintiff  knowing  the  position  of  the  railroad  track,  and  that 
trains  were  run  frequently  thereon,  approached  the  crossing  with- 
out looking  in  the  direction  from  which  the  train  was  coming,  and 
without  stopping  his  team  to  listen  for  an  approaching  train,  until 
he  was  so  close  that  he  was  unable  to  stop  his  horses  before  get- 
ting upon  the  track,  and  in  consequence  thereof  the  collision  oc- 
curred, the  plaintiff  cannot  recover.** 

§  4402(8).    Maryland 

The  jury  are  instructed  that,  if  the  jury  shall  believe  from  the 
evidence  that  the  equitable  plaintiff,  G.,  was  well  acquainted  with 
the  crossing  where  the  injury  complained  of  happened,  and  the 
approaches  thereto,  and  their  surroundings,  and  that  a  person  driv- 
ing towards  said  crossing  on  the  public  road  from  ,  after 

getting  to  the  city  side  of street,  can  hear  trains  approach- 
ing from  to  said  cr'ossing  until  he  reaches  the  crossing, 

and  from  that  point,  till  he  crosses street  has  a  cleaz  view 

of  trains  so  approaching  after  they  reach  street,  alB?that 

from  street  to  the  crossing,  a  person  so  driving  can,  ex- 
cept at  a  few  points,  see  a  train  so  approaching  with  sufficient  dis- 
tinctness to  be  aware  thaf  something  is  approaching  on  the  rail- 
road track  from  that  direction,  and  that  if  G.,  on  the  day  in  ques- 
tion, had  looked  and  listened,  he  would  have  been  aware  of  the 
approach  of  the  train  in  time  to  avoid  the  danger,  then  the  plain- 

■41  Pennsylvania  Co.  v.  Horton,  31  *^  Haines  v.  Illinois  Cent.  E.  Co., 
N.  E.  45,  132  Ind.  189.  41  Iowa,  227. 

*2  Pennsylvania  Co.  v.  Horton,  31  **  Haines  v.  Illinois  Cent  R.  Co., 

N.  E.  45, 132  Ind.  189.  41  Iowa,  227. 
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tiff  is  not  entitled  to  recover  in  this  action,  and  the  verdict  of  the 
jury  must  be  for  the  defendant.*® 

§  4402(9).    Michigan 

You  are  instructed  that  every  person  is  supposed  to  use  his 
senses,  both  of  sight  and  hearing,  in  self-protection  whenever  there 
may  be  reasonable  cause  to  apprehend  danger.  He  must  do  all 
that  an  ordinarily  prudent  man  ought  to  do  or  might  be  e'xpected 
to  do  in  any  given  circumstances.  Thus  a  railroad  track  is,  in  it- 
self, a  warning  of  danger,  and  every  person  should  stop,  look,  and 
listen  before  attempting  to  cross.  Failure  to  do  this  is  held  to  be 
negligence  in  and.  of  itself,  as  a  matter  of  law.  So  strongly  has 
this  rule  heen  enforced  that,  even  where  there  is  a  view  of  the 
track  only  for  a  short  distance,  and  the  approach  of  the  train 
could  have  been  seen  by  stopping,  looking,  and  listening  before 
actually  reaching  the  track,  the  traveler  in  the  highway  has  been 
held  guilty  of  contributory  negligence,  as  a  matter  of  law,  when 
injured  in  such  a  case,  unless  he  is  misled  by  flagman,  trainmen, 
or  otherwise.*' 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  when  the.  deceased  and  his  companion,  Mr.  W.,  had  reached 
a  point  in  the  highway  which  was  somewhere  in  the  neighbor- 
hood of feet,  or  — ^ or rods,  from  the  track,  as 

estimated  by  various  witnesses,  he  stopped  his  horse  and  looked 
and  listened  for  the  train,  then  started  up  again,  and,  as  he  started, 
Mr.  W.  looked  out  of  the  glass  at  the  back  of  the  buggy;  where  he 
could  only  see  a  few  rods  of  the  track,  and  the  parties  then  passed 
onto  the  track,  without  any  further  looking  in  the  direction  of 
the  approaching  train,  or  any  further  attempt  to  find  whether  there 
was  an  approaching  train,  then  such  acts  constituted  contributory 
negligence,  and  plaintiffs  could  not  recover.** 

The  jury  are  instructed  that  the  track  itself  is  a  warning  of  dan- 
ger to  those  who  go  upon  it,  and  persons  about  to  cross  a  railroad 
track^^re  bound  to  recognize  the  danger,  and  to  make  use  of  the 
senseliOf  hearing  as  well  as  of  sight,  and,  if  either  cannot  be  ren- 
dered available,  the  obligation  to  use  the  other  is  the  stronger  to 
ascertain  before  attempting  to  cross  it  whether  a  train  is  in  dan- 
gerous proximity ;  and  if  they  neglect  to  do  this,  but  venture  blind- 
ly and  carelessly  upon  the  track  without  any  effort  to  ascertain 
whether  a  train  is  approaching,  it  must  b6  at  their  own  risk.  Such 
conduct  is  of  itself  negligence.** 

««  Philadelphia,  W.  &  B.  R.  Co.  v.  •ss  Proper  v.  Lake  Shore  &  M.  S  Ry. 

State,  8  A.  272,  66  MA.  501.  Co.,  99  N.  W.  288,  136  Mich   352 

ii  Ommen  v.  Grand  Trunk  Western  *»  Thomas  v.   Chicago  &  G    T    Ry. 

Ry.  Co.,  169  N.  W.  9U,  20i  Mich.  392.  Co.,  49  N.  W.  547,  86  Mich.  496. 
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§  4402(10).    Missouri 

The  jury  are  instructed  that  it  was  the  duty  of  plaintiff,  while 
approaching  said  railroad  track,  and  before  driving  upon  the  same, 
to  use  his  eyes  and  ears  to  look  and  listen  for  an  approaching  train ; 
and  if  the  jury  believe  from  the  evidence  that  plaintiff,  if  he  had 
so  looked  and  listened,  could  have  thereby  seen  or  heard  the  train 
in  time  to  have  avoided  collision  with  it,  and  the  injuries  com- 
plained of,  then  your  verdict  must  be  for  the  defendant,  notwith- 
standing the  jury  may  further  believe  from  the  evidence  that  de- 
fendant's servants  failed  to  give  signals  by  bell  or  whistle  of  the 
train's  approach.^ 

§  4402(11).    New  York 

The  jury  are  instructed  that  simply  looking  in  one  direction 
and  making  one  glance  as  a  man  approaches  a  place  of  danger  is 
not  sufiScient.  This  is  especially  so  with  the  plaintiff  in  this  case, 
because  he  was  familiar  with  the  surroundings.  The  duty  was 
continuous  upon  him,  when  he  started  to  approach  that  crossing, 
to  be  alert  and  vigilant  at  all  times;  that  is,  a  man,  when  he  ap- 
proaches a  crossing,  simply  by  a  casual  glance,  does  not  fulfill  the 
duty  of  vigilance,  but  when  he  is  approaching  a  place  of  danger 
he  must  be  continually  alert  to  guard  against  the  danger  which  he 
apprehends  is  liable  to  come  upon  him.  That  duty  was  insistent 
and  urgent  upon  this  plaintiff  at  all  the  times  when  he  was  ap- 
proaching this  crossing.  I  leave  it  to  you,  as  a  question  of  fact,  to 
determine  whether  he  fulfilled  that  duty,  and  you  are  to  consider 
it  as  careful,  sensible  men.  Did  he  fulfill  the  duty  that  was  insist- 
ent and  present  with  him  at  all  times  of  being  continually  vigilant 
after  he  looked  towards  that  train  towards  the  west,  and  when  he 
approached  this  crossing?  Should  he  have  looked  in  the  other  di- 
rection again?  Was  his  failure  to  do  so  negligence?  That  is  a 
circumstance  for  you  to  take  into  consideration.* 

§  4402(12).    Pennsylvania 

You  are  instructed  that,  if  the  jury  believe  from  the  testimony 
that  the  plaintiff  neglected  to  stop,  look,  and  listen  from  a  point 
at  which  she  could  see  the  railroad  tracks  and  approach  of  engine 
east  from  the  railroad  crossing,  and  that  she  proceeded  in  her  au- 
tomobile in  face  of  manifest  danger  until  the  front  wheels  of  her 
automobile  crossed  the  north  rail  of  the  west-bound  track,  where 
it  was  stopped  still,  and  in  which  position  it  remained  until  struck 
by  defendant's  engine,  she  was  guilty  of  negligence  and  cannot 


0  0  Kenney  v.  Hannibal  &  St.  J.  K.      R.  E.  Co.,  57  N.  X.  S.  182,  39  App. 
Co.,  15  S.  W.  983,  105  Mo.  270.  Div.  144.      ' 

*Manley  v.  New  Xork  Cent.  &  H.  "i  Knepp  v.  Baltimore  &  O.  R.  Co., 

105  A.  636,  262  Pa.  421. 
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§  4402(13).    Tennessee 

The  court  instructs  the  jury  that,  in  order  to  help  you  determine 
whether  and  to  what  extent  there  was  any  such  contributory  neg- 
ligence, I  charge  you  that  it  is  the  duty  of  a  person  about  to  cross 
over  railroad  tracks  to  be  mindful  of  the  fact  that  trains  do  run 
and  pass  upon  such  tracks ;  and  hence  it  is  their  duty  generally, 
to  look  and  listen  for  an  approaching  or  passing  train,  and,  if  nec- 
essary, in  order  that  they  rnay  be  in  the  use  and  employment  of 
ordinary  care,  to  stop.  Their  duty  is  both  to  look  and  listen  to  the 
extent  of  freeing  themselves  from  negligence,  and,  the  less  oppor- 
tunity there  is  to  do  one  of  them,  the  greater  the  necessity  to  do 
the  other.  How  far  he  is  to  go  in  exercising  his  facilities  of  look- 
ing and  listening  is  a  question  for  the  jury  to  determine  under  all 
of  the  evidence  relating  to  the  situation  and  condition  of  the  prem- 
ises, as  to  obscuring  of  the  view,  proximity  of  the  locomotive  in 
question  to  a  foregoing  train,  or  preceding  train,  and  the  other 
facts  and  circumstances  in'  the  case;  the  rule  being  this:  One 
must  take  notice  that  trains  move  upon  the  track,  and  must  exer- 
cise reasonable  care  and  caution,  as  a  reasonably  prudent  man 
would  employ  or  use  under  similar  circumstances,  to  protect  him 
from  harm  or  injury.^^ 

§  4402  ((4).    Texas 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  on  the  occasion  in  question  the  defendant, ,  could  have 

ascertained  the  approach  of  defendant's  train  to  said  crossing  in 
time  to  have  avoided  the  accident,  by  listening  for  said  train,  and 
that  he  did  not  listen,  or  by  looking  for  said  train,  and  that  he  did 
not  look,  or  by  both  looking  and  listening,  and  that  he  did  not  look 
and  listen,  and  that  in  failing  to  so  look  and  listen,  if  he  did  so 
fail,  he  failed  to  use  that  degree  of  care  that  an-  ordinarily  prudent 
person  would  have  used  under  the  same  or  similar  circumstances, 
then  you  will  find  for  the  defendant  on  account  of  the  death  of 

,  unless  you  find  for  the  plaintiff  on  the  issue  of  discovered 

peril.«» 

The  court  instructs  the  jury  that,  if  you  shall  believe  that  when 
the  train  approached  the  crossing  the  bell  was  rung  or  the  whistle 
was  blown  at  such  time  and  place  as  was  reasonably  calculated 
to  warn  persons  using  or  about  to  use  said  crossing,  and  that  by 
listening  the  deceased  could  have  heard  the  same  in  time  to  have 
avoided  collision  with  sSid  train,  or  if  you  believe  that  by  looking 
he  could  have  seen  said  train  in  time  to  have  avoided  such  colir 
sion,  and  he  failed  to  do  either  (if  you  find  the  facts  so  to  be),  and' 

52  Tennessee  Cent.  R.  Co.  v.  Mor-  ss  Texas  &  N.  O.  R.  Ck)   v   Pearson 

gan,  175  S.  W.  1148,  132  Tenn.  1.  (Civ.App.)  224  S.  W    70«.'       ^^^'^°° 


4683  EAiLEOADS       ^  §  4402{16) 

that  by  reason  thereof  he  was  struck  and  thereby  killed;  and  -you 
further  believe  that  by  his  failure  (if  any)  to  so  look  a'nd  listen  he 
was  guilty  of  contributory  negligence,  then  I  charge  you  that  your 
verdict  should  be  for  the  defendant  company,  even  though  you 
should  find  that  defendant  was  guilty  of  negligence  under  para- 
graph    of  this  charge.^ 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
plaintiff  went  upon  defendant's  railroad  track,"  and  walked  thereon, 
and  failed  to  look  and  listen  for  an  approaching  engine,  and  that, 
by  failing  to  look  and  listen  for  an  approaching  engine,  he  failed 
to  use  such  care  as  a  reasonably  prudent  man  would  have  used 
under  the  circumstances,  and  that. such  failure  contributed  to  the 
injuries,  if  any,  he  received,  you  will  find  for  the  defendant,  al- 
though you  may  believe  from  the  evidence  that  the  defendant  was 
itself  guilty  of  negligence.®® 
§  4402(15).    Utah 

The  court  instructs  the  jury  that  a  person,  before  attempting  to 
cross  a  railroad  track,  and  when  an  approaching  train  is  in  full 
view,  is  chargeable  with  seeing  what  he  could  have  seen  if  he  had 
looked,  and  with  hearing  what  he  would  have  heard  if  he  had  lis- 
tened. In  other  words,  where  he  apparently  looks  and  listens,  but 
does  not  see  or  hear  the  approaching  train,  it  will  be  presumed  that 
he  did  not  look  or  listen  at  all,  or,  if  he  did,  that  he  did  not  heed 
what  he  saw  or  heard.'" 
§  4402(16).    Virginia 

The  court  instructs  the  jury  that  it  is  not  the  duty  of  the  engi- 
neer of  a  railroad  engine  or  train  to  stop  when  he  sees  a  person 
standing  near  the  track  in  a  place  of  safety.  He  has  the  right  to 
assume  that  the  person  will  not  go  upon  the  track  in  front  of  a 
moving  engine  or  train  in  plain  view  but  will  remain  in  a  place  of 
safety,  and  the  duty  of  the  engineer  to  stop  his  train  or  slow  down 
does  not  arise  until  the  engineer  sees  that  the  person  is  about  to 
go  upon  the  track  in  front  of  his  engine  or  train,  and  if  the  jury 

believe  from  the  evidence  that was  standing  near  the  track 

in  a  place  of  safety,  and  then  went  upon  the  track  in  front  of  the 

engine  and  train  of  the  Company,  the  approach  of  which 

could  have  been  seen  by  him  if  he  had  looked  in  that  direction,  and 
so  near  thereto  that  it  could  not  be  stopped  in  time  to  avoid  in- 
juring him,  then  the  said was  guilty  of  such  negligence  on 

his  part  as  bars  a  recovery  in  this  action,  and  they  should  find  for 
the  defendant  in  this  suit." 

B*  Texas  &  N.  O.  E.  Co.  v.  Cunning-  se  Lawrence  v.  Denver  &   E.  G.  E. 

ham  (Civ.  App.)  168  S.  W.  428.  Co.,  174  P.  817,  52  Utah,  414. 

65  Texas  Midland  R.  R.  v.  Tidwell  "  Southern    Ry.     Co.     v.    Abee's 

(Civ.  App.)  49  S.  W.  641.  Adm'r,  98  S.  E3.  31,  124  Va.  379; 
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The  court  instructs  the  jury  that,  though  they  may  believe  from 
the  evidence  that  the  defendant  company  did  not  have  the  gate  on 
the  west  side  of  the avenue  crossing  lowered  on  the  occa- 
sion of  the  approach  of  the  engine  and  tender  at  the  time  of  the 
accident,  when  plaintiff's  decedent  went  upon  said  crossing,  yet  the 
said  failure  on  the  part  of  the  defendant  company  did  not  relieve 

the  plaintiff's  decedent,  ,  from  exercising  care  and  caution 

in  attempting  to  go  across  the  railroad  tracks  at  said  crossing,  that 

it  was  the  duty  of  plaintiff's  decedent,  ,  before  attempting 

to  cross  the  tracks  at  said  crossing,  to  look  in  both  directions  and 
to  listen  for  approaching  trains,  and  that,  if  she  did  not  do  this, 
but  went  upon  the  tracks  withput  looking  and  listening,  in  such 

a  position  as  to  be  struck  by  the  tender  of  engine ,  then  she 

was  guilty  of  such  negligence  as  precludes  any  recovery.^* 

The  court  instructs  the  jury  that,  though  they  may  believe  from 

the  evidence  that  an  ordinance  of  the  city  of  required  the 

defendant  to  have  a  gate  at  the street  crossing,  with  a  man 

in  charge  of  the  same,  and  to  lower  said  gate  whenever  a  train 
attempted  to  cross  said  street,  and  though  they  may  believe  from 
the  evidence  that  the  defendant  company  failed  to  provide  said 
gate  keeper  at  the  crossing  in  question,  or  to  have  said  gate  low- 
ered on  the  occasion  of  the  accident,  and  though  they  may  believe 
that  the  defendant  company  failed  to  have  at  the  front  of  the  train 
as  it  approached  said  crossing  a  light,  or  to  signal  its  approach  by 
bell  or  otherwise,  yet  the  said  failut-es  on  the  part  of  the  company 

did   not  relieve  the   plaintiff's  intestate,   ,    from   exercising 

care  and  caution  in  attempting  to  avoid  injury  from  the  approach- 
ing train ;   that  it  was  the  duty  of  said ,  before  attempting 

to  cross  said  track,  or  while  standing  on  or  near  said  track,  to  look 
in  both  directions,  and  to  listen  for  approaching  trains;  and  that 
if  said  — ; stepped  upon  said  track  without  looking  and  listen- 
ing, or  stood  in  such  close  proximity  to  said  track,  without  look- 
ing and  listening  as  to  be  struck  by  said  train,  then  said 

was  guilty  of  such  contributory  negligence  as  precludes  any  re- 
covery, and  the  jury  must  therefore  find  for  the  defendant.''* 

The  jury  are  instructed  that,  while  it  is  the  duty  of  the  defend- 
ant receivers  to  give  notice  of  the  approach  of  its  trains  to  a  cross- 
ing, by  the  ringing  of  its  bell,  the  blowing  of  the  whistle,  or  other- 
wise, and  that  its  failure  to  give  such  notice  is  negligence,  that 
there  are  also  reciprocal  duties  imposed  on  the  plaintiff's  intes- 
tate ;  that  a  traveler  cannot  go  upon  the  track,  even  at  a  public 
crossing,  without  exercising  ordinary  care  and  caution;    that  the 

s  8  Norfolk  &  W.  Ry.  Co.  v.  Sink's  »8  Rangeley's    Adm'r   v     Southern 

BxT,  87  S.  B.  740,  118  Va.  439.  Ry.  Co.,  30  S  E.  38™  95  Va.  715 
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track  itself  is  a  proclamation  of  danger,  and  that  it  is  th^  duty  of 
any  one  sgoing  upon  it  to  use  his  eyes  and  ears.  He  should  both 
look  in  either  direction  from  which  the  train,  could  come,  and  lis- 
ten to  ascertain  if  it  is  approaching,  and,  if  his  faculties  warn  him 
of  the  near  approach  of  a  train,  it  is  his  duty  to  keep  off  the  track ; 
and  that  if  a  traveler  fails  to  so  look  and  listen,  as  duty  requires 
of  him,  and  attempts  to  cross  the  track  in,  front  of  a  moving  train, 
and  is  caught  before  he  can  get  across,  and  killed,  his  own  act  and 
his  own  negligence  so  contribute  to  the  injury  that  a  recovery 
therefor  cannot  be  sustained,  and  the  jury  must  find  for  the  de- 
fendant."" 

The  jury  are  instructed  that,  if  they. believe  from  the  evidence 
that  the  said  engine  approached  said  crossing  without  blowing  a 
whistle  for  said  crossing  or  ringing  its  bell,  and  if  the  gong  at  the 
said  crossing  failed  to  ring,  and  that  such  conduct  was  negligence 
on  the  part  of  the  railroad  company,  and  further  believe  that  the 

said came  out  of  the  cut,  towards  the  crossing,  at  a  fast  rate 

of  speed,  on  a  bicycle,  that  he  did  not  look  nor  listen,  and  that  the 
said  bicycle  and  the  said  locomotive  came  into  a  collision  at  said 
crossing,  then  the  said was  guilty  of  such  contributory  neg- 
ligence as  to  prevent  recovery,  and  a  verdict  must  be  found  for 
the  defendant  receivers,  unless  after  the  defendants  saw,  or  could, 
by  the  use  of  ordinary  care,  have  seen,  his  peril,  they  could  after- 
wards, by  the  use  of  ordinary  care,  have  prevented  the  accident."^ 

§  4403.     Same — Place  of  looking  and  listening 

You  are -instructed  that  it  is  not  sufficient  to  enable  the  plain- 
tiff to  recover,  if  it  appears  that  he  stopped  at  a  distance  of 


feet  from  the  crossing,  and  being  then  unable,  on  account 
of  a  snow  squall,  to  see  the  train  which  he  had  heard  whistle  start- 
ed his  horses,  and  drove  at  a  trot  onto  the  track,  without  again 
looking  for  the  train.  If,  under  such  circumstances,  he  drove  onto 
the  track,  and  injury  ensued,  he  was  guilty  of  contributory  neg- 
ligence, and  cannot  recover,  even  though  the  jury  find  that  the  de- 
fendant was  also  negligent  in  not  giving  proper  signals  for  the 
crossing.®* 

The  jury  are  instructed  that  it  was  the  duty  of  the  plaintiff,  after 
his  attention  had  been  called  to  an  approaching  train,  to  look  and 
listen  for  such  train  at  such  distance  from  the  crossing  as  to  en- 
able him  to  ascertain  whether  or  not  he  could  safely  pass  over  the 
same  without  collision,  and  that,  if  they  find  that  he  did  not  so  look 

80  Kimball  v.  Friend's  Adm*x,  27  S.  «2  Grand  Trunk  Ry,  Co.  of  Canada 
E.  901,  95  Va.  125.  v.  Cobleigh  (C.  C.  A.,  Vt.)  '78  F.  784, 

81  Kimball  v.   Ftlend's  Adm'x,  27  24  C.  O.  A.  342. 
S.  E.  901,  95  Va.  125.            ' 
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and  listen,  he  would  be  guilty  of  such  contributory  negligence  as 
would  prevent  his  recovery  in  this  action,  provided  that  such  want 
,  of  care  contributed  to  produce  the  injury.** 

You  are  instructed  that  it  is  the  duty  of  a  person  about  to  cross 
the  tracks  of  a  railway  to  stop,  look,  and  listen,  before  attempting 
to  do  so,  at  a  point  where,  without  danger  to  himself,  he  can  have 
the  best  view  of  the  track ;  and,  if  the  jury  believe  that  the  plain- 
tiff did  not  so  stop  and  listen,  he  was  guilty  of  contributory  neg- 
ligence, and  cannot  recover  in  this  action.** 

§  4404.     Same — Duty  to  look  both  ways 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  there  was  a  space  of  from  to feet  next  to  the 

crossing  in  which  the  plaintiff  could,  by  looking  up  the  track, 
have  a  plain  and  unobstructed  view  of  the  train  that  struck  him, 
and  if  you  further  believe  from  the  evidence  that  he  looked  to  the 

and  did  not  look  at  all  in  the  direction  of  the  approaching 

train  that  struck  hirii,  and  that  in  so  doing,  or  omitting  to  look, 
he  failed  to  use  reasonable  care  and  caution  for  his  own  safety 
and  protection,  you  should  find  defendant  not  guilty.*^ 

§  4405.     Same — Right  to  give  greater  attention  in  one  direction 
than  another 

You  are  instructed  that  while  it  is  the  duty  of  a  person  about  to 
cross  a  railway  track  to  look  both  up  and  down  the  track,  and 
listen  for  trains  from  eg.ch  direction,  yet  if  it  appears  to  him  before 
crossing,  as  a  reasonably  prudent  person,  under  the  surrounding 
circumstances,  that  greater  danger  is  to  be  apprehended  from  one 
end  of  the  track  than  the  other,  he  may  give  more  attention  to 
that  end  of  the  track  from  which  he  as  a  reasonably  prudent  per- 
son under  all  the  circumstances  apprehends  the  greater  danger.** 

§  4406.     Same — Circumstances  excusing  failure  to  look  and  listen 

The-  court  instructs  the  jury  that,  although  they  may  believe 

from  the  evidence  that  plaintiff  may  have  known,  as  a  boy 

or  years  .of  age,  that  trains  were  being  operated  on  the 

track  of  the  defendant  over  the  crossing  in  question,  yet,  if  the 
jury  believe  from  the  evidence  that  from  the  time  he  was  about 
years  of  age  until  about  a  year  before  the  accident  plain- 
tiff lived  in  ,  and  did  not  have  any  knowledge  in  reference 

to  said  railroad  track  during  said  interval,  that  during  the  period 

83  Grand  Trunk  Ky.  Co.  of  Canada  cs  Ravatt  v.  Cleveland  0    C  &  St 

V.  Cobleigh  (C.  C.  A.,  Vt.)  78  F.  784,  L.  R.  Co.,  128  111.  App    220 

24  C.  C.  A.  342.  «6  St.  Louis,  I.  M.  &  S.  Ry    Co   v 

e<  Owens  V.  Pennsylvania  R.  Co.  (C.  Tomlinson,  94  S.  W,  613.  78  Ark  25l' 

C,  Pa.)  41  F.  187.  '                         '              '  '^'^^^ 
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of  about  one  year  preceding  the  accident  the  plaintiff  passed  over 

said  crossing  about or times,  and  that  at  each  time 

he  crossed  it  during  said  latter  period  up  to  the  time  of  the  acci- 
dent the  track  was  covered  with  sand  and  dirt,  the  rails  appeared 
to  be  rusty,  that  the  road  was  a  public  highway  and  the  tracks  of 
the  delendant  crossed  it  at  the  same  level,  and  that  the  railroad 
company  did  not  maintain  at  said  crossing  the  signal  board  de- 
scribed in  instruction  No.  ,  and  that  the  conditions  within 

his  knowledge  were  such  as  to  lead  a  reasonably  prudent  man  to 
believe  that  trains  were  no  longer  run  over  said  track,  and  that 
plaintiff  did  so  believe,  then  the  jury  are  instructed  that  plaintiff 
was  not  guilty  of  contributory  negligence  in  going  upon  the  track 
in  question  without  looking  and  listening  for  a  train  or  taking 
any  precaution  for  his  safety,  unless  the  jury  believe  from  the  evi- 
dence that  he  actually  heard  any  warning  signal  that  may  have 
been  given  in  time  to  avoid  the  accident,  or  that  he  had  actual 
knowledge  of  the  approach  of  the  said  train,  in  time  to  have  es- 
caped it.*' 

As  one  of  the  elements  in  determining  whether  plaintiff  knew 
or  ought  to  have  known  that  trains  were  being  run  on  said  track 
at  the  time  of  the  accident,  the  jury  are  instructed  that  he  had 
the  right,  if  he  were  then  without  knowledge  such  as  would  inform 
a  reasonably  prudent  man  to  the  contrary,  to  assume  that  the  rail- 
road company  would  obey  the  statute  law  of  Virginia,  and  place 

a  signal  board  such  as  is  described  in  instruction  No.  ,  at 

said  crossing,  if  it  were  using  said  track  for  the  operation  of  trains 
thereon,  if  the  -jury  shall  believe  from  the  evidence  that  the  road 
was  a  public  highway  and  crossed  the  tracks  of  the  defendant  at 
'  the  same  level.®* 

§  4407.  Same — Running  away  of  team  as  excuse  for  failure  to  look 
and  listen 
The  court  charges  the  jury  that  if  you  believe  from  the  evidence 
in  this  case  that  the  plaintiff's  team  ran  away  and  became  unman- 
ageable some  distance  before  he  reached  the  railroad  crossing  where 
he  received  his  injuries,  and  on  account  of  this  fact,  while  his  team 
was  running  away  and  was  unmanageable,  he  could  not  stop  his 
team  and  listen  for  the  train,  yet  if  you  further  believe  that  an 
ordinarily  prudent  man,  under  like  circumstances  and  conditions, 
would  have  stopped  his  team  and  looked  or  listened  for  the  train 
at  some  point  before  the  point  where  the  team  ran  away  and  be- 
came unmanageable,  then  the  plaintiff  was  guilty  of  negligence  in 

6  7  Atlantic  Coast  Line  R.  Co.  v.  «» Atlantic  Coast  Line  R.  Co.  v. 
Church,  92  S.  JJ.  905,  120  Va.  7li5.  Church,  92  S.  E.  905,  120  Va.  725. 
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not  stopping  and  listening  for  such  train  at  such  point,  and  can- 
not recover  in  this  suit.®" 

§  4408.    Failure  to  heed  customary  acts  of  flagman  indicating  that 
train  was  coming 
The  jury  are  instructed  that^  if  the  jury  shall  find  ffom  the 
evidence  that  the  equitable  plaintiff,.  G.,  was  in  the  habit  of  driv- 
ing along  the  turnpike  road,  and  across  the  line  of  the 

Railroad,  where  the  same  crosses  the  turnpike,  at  least  orice 

or  twice  a  week,  and  that  there  was  always  a  flagman  on  duty  at 
the  crossing  to  warn  travelers  on  the  turnpike  of  approaching  trains, 
and  that  it  was  the  habit  of  the  flagman,  when  a  train  was  ap- 
proaching, to  leave  his  box  and  go  to  a  point  in  the  turnpike  just 
east  of  the  railroad  track,  and  from  there  to  give  warning  of 
the  approach  of  such  train,  and  that  said  G.  knew  that  such  was 
the  habit  of  the  flagman,  and  that  just  before  the  accident  men- 
tioned in  this  case  happened,  and  when  said  G.  was  still  so  far 
away  from  the  crossing  that  he  could  have  stopped  his  team  with 
perfect  safety  until  the  train  which  struck  him  had  gone  by  (if 
the  jury  shall' so  find),  said  G.  saw  the  flagman  come  out  from 
his  box  and  go  to  such  position  east  of  the  track,  then  this  was  in 
itself  a  warning  of  danger  to  said  G.,  and  it  was.  his  duty  to  stop 
until  he  had  reasonable  ground  to  suppose  that  it  was  safe  for 
him  to  cross,  and,  if  the  jury  believe  that  had  he  done  so,  the  in- 
jury complained  of  would  not  have  happened,  and  shall  further 
find  that  he  did  not  do  so,  then  the  plaintiff  is  not  entitled  to  re- 
cover in  this  action,  and  the  verdict  of  the  jury  must  be  for  the 
defendants."* 

§  4409.     Failure  to  heed  warning  of  flagman 
The  jury  are  instructed  that,  if  the  jury  shall  believe  from  the 

evidence  that,  when  the  equitable  plaintiff  was  some  feet 

away  from  the  crossing,  the  flagman  warned  him  of  the  approach 
of  the  train,  and  that  he  thereupon  stopped  his  team,  and  that 
he  afterwards  started  his  team  toward  the  crossing,  and  that,  when 

he  had  got  within  about or  — : feet  of  the  crossing,  the 

flagman  again  warned  him,  and  he  again  stopped,  and  that  after- 
wards he  started  again  and  attempted  to  drive  across  the  tracks 
and  in  so  doing  his  team  was  struck  by  the  train,  then  the  plain- 
tiff is  not  entitled  to  recover  in  this  action,  and  the  verdict  of 
the, jury  must  be  for  the  defendants."^ 

^riT^^llA^-  '■  ^°^^"'  ^^     r>  'LPl^"«2elPl^ia,   Wilmington  &  B. 

'"oTwildiltma.' Wilmington  &  B  ^^  ""'•  '^  ^'^'''  «  ^-  ^'^'  ««  ^^-  ^^- 
R.  Co.  T.  State,  8  A.  272,  66  Md.  501, 


■4689  BAILROADS  §  4412(10 

§  4410.    Duty  of  motorist  to  ascertain  location  of  crossing 

You  are  instructed  that,  if  the  operator  of  an  automobile  along 
a  public  highway  knows  or  has  reason  to  know  that  the  highway 
crosses  a  railroad  in  the  immediate  vicinity,  without  knowing  the 
location  of  the  crossing  of  the  public  road  and  the  railroad,  he 
must  proceed  on  his  way  at  a  reasonable  rate  of  speed  and  in  a 
reasonably  careful  manner,  making  use  of  his  senses  to  ascertain 
the  location  of  the  crossing.  If  under  such  circumstances  he  does 
not  :proceed  along  the  road  as  a  reasonably  prudent  man  would 
have  done  under  all  the  circumstances  and  a  collision  occurs  be- 
tween the  automobile  and  a  passing  train,  he  would  be  guilty  of 
contributory  negligence.'* 

§  44ll.     Circvuiistances  increasing  care  required  from  travelej^ 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  dece- 
dent, on  approaching  the  crossing  to  use  such  care  as  may  be  usu- 
ally expected  of  an  ordinarily  prudent  person  to  learn  of  the  ap- 
proach of  the  train  and  keep  out  of  its  way,  and  if  the  crossing  was 
especially  dangerous,  and  he  knew  it,  it  was  incumbent  upon  him 
to  exercise  increased  care  commensurate  with  the  danger,  and  if 
he  failed  to  exercise  such  care,  and  but  for  this  would  not  have 
been  injured,  then  the  law  is  for  the.  defendant,  and  the  jury  should 
so  find,  even  though  they  may  believe  from  the  evidence  that  the 
defendant  or  its  employes  were  negligent  as  set  out  in  instruction 
No. .'8 

§  4412.     Duty  to  stop,  look,  and  listen  as  affected  by  obstruction 

of  view 
See,  also,  ante,  §  4402(6). 
§  4412(1).    Delaware 

-You  are  instructed  that  if,  as  a  person  approaches  the  crossing, 
his  line  of  vision  is  obstructed,  he  must  exercise  his  senses  of 
sight  and  hearing ;  that  is,  he  is  bound,  at  least,  to  look  and  listen 
for  approaching  trains  in  time  to  avoid  collision  with  them,  and  if 
he  does  not  look  and  listen,  and  for  this  reason  does  not  see  or 
hear  an  approaching  train  until  it  is  too  late  to  avoid  a  collision, 
and  he  is  thereby  injured,  he  is  guilty  of  negligence,  and  cannot 
recover  therefor.  When  the  view  at  the  crossing  is  obstructed,, 
greater  care  is  necessary  than  in  places  where  the  view  is  unob- 
structed.'* 

You  are  instructed  that,  if  a  person  drive  up  to  a  railway  cross- 
ing and  upon  it,  not  only  without  at  least  looking,  but  without 
listening  to  ascertain  if  any  cars  are  approaching,  and  a  collision 

7  2  Nailor  v.  Maryland,  D.  &  V.  Ry.  nor's  Adm'r,  200  S.  W.  634,  179  Ky. 
Co.  (Del.)  97  A.  418,  6  Boyce,  145.  337. 

7  3  Louisville  &  N.  R.  Co.  v.  Trea-         7*  Trimble  v.  Philadelphia,  B.  &  W. 

R.  Co.,  89  A.  370,  4  Boyce,  519. 
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and  injury  occurs  to  him  from  a  passing  train,  which  would  ha,ve 
been  prevented  had  the  person  so  injured  exercised  the  proper  and 
ordinary  prudence,  care  and  caution  mentioned,  such  person  would 
be  guilty  of  contributory  negligence,  and  could  not  recover  from 
the  railroad  company  for  such  injury.  When  the  view  at  the 
crossing  is  obstructed,  greater  care  is  necessary  than  in  places 
where  the  view  is  unobstructed.'^ 

§  4412(2).    Kansas 

The  jury  are  instructed  that,  where  the  view  of  the  plaintiff  on 
the  highway  approaching  the  crossing  of  the  railroad  of  the  de- 
fendant is  obstructed  so  that  he  cannot  see  an  approaching  train 

until  within  about  feet  of  the  track,  greater  care  should 

be  exercised  by  the  plaintiff  than  if  no  such  obstruction  existed; 
and,  in  case  you  find  that  the  view  was  so  obstructed  that  he  could 

not  have   seen   an    approaching  train    until   within   about 

feet  of  the  track,  then  it  would  be  incumbent  upon  the  plaintiff 
to  use  greater  care  than  though  there  were  no  obstruction,  and 
he  should  make  a  vigilant  use  of  his  sense  to  determine  whethfer 
there  is  a  present  danger  in  crossing,  and  the  question  as  to 
whether  he  should  have  stopped  and  assured  himself  that  there  was 
no  danger  is  one  for  you  to  decide.  If  you  find  that  he  should 
have  stopped  and  made  sure  that  there  was  no  danger  in  crossing, 
and  that  he  did  not  take  this  precaution,  then  you  are  instructed 
that  the  plaintiff  cannot  recover,  and  that  it  is  your  duy  to  return 
a  verdict  in  favor  of  the  defendant.'* 

§  4412(3).    Maryland 

The  jury  are  instructed  that,  if  the  jury  shall  find  from  the 
evidence  that  G.  was  well  acquainted  with  the  crossing  in  ques- 
tion, and  its  surroundings,  and  that  between street  and  the 

crossing  on  the  north  side  of  the  turnpike  road,  there  is  a  hedge 
that  somewhat  obstructs  the  view  of  trains  approaching  the  cross- 
ing from ,  to  persons  driving  along  the  turnpike,  but  that 

such  persons,  by  stopping  and  looking  through  the  hedge,  can,  ex- 
cept at  a  few  points,  distinguish  through  the  same  trains  approach- 
ing from after  they  leave ,  a  point feet  away 

from  the  crossing,  and  that  if  G.  had  done  so  he  could  have  seen 
the  train  mentioned  in  this  case  approaching  in  time  to  have  avoid- 
ed the  accident,  and  that  he  did  not  do  so,  then  the  plaintiff  is  not 
entitled  to  recover  in  this  action,  and  the  verdict  of  the  jury  must 
be  for  the  defendants." 

"  Trimble  v.  Philadelphia,  B.  &  W.         tt  Philadelphia,  W   &  B    R   Co   v 

^\?kl  f  ^;  ^1%  ^T.^S"=^'  ^^^-  S'^^'  8  ^-  272,  66  iid   50i. 

78  St.  Louis  &  S.  F.  R.  Co.  V.  Brock, 

67  P.  538,  64  Kan.  90. 
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§  4412(4).    Michigan 

The  court  instructs  the  jury  that  every  person  is  supposed  to  use 
his  senses,  both  of  sight  and  hearing,  in  self-protection  whenever 
there  may  be  reasonable  cause  to  apprehend  danger.  A  person 
approaching  a  railroad  track,  a  railroad  crossing,  must  stop,  look, 
and  listen,  and  must  use  his  senses  of  sight  and  hearing.  If,  how- 
ever, his  vision,  his  view,  is  obscured  by  smoke  or  steam,  or  both, 
after  stopping  and  after  endeavoring  to  use  his  sense  of  sight, 
and  being  unable  to  dp  so,  he  has  a  right,  I  say,  to  rely  upon 
his  sense  of  hearing,  but  his  duty  to  use  his  sense  of  hearing  is 
greater  than  if  he  had  the  full  use  of  his  sense  of  sight.  In  other 
words,  a  man  is  not  absolutely  barred  from  crossing  a  railroad 
track  because  he  cannot  see,  because  his  vision  may  be  obscured 
by  steam  or  smoke  or  both,  but,  if  his  vision  is  obscured  so  he  is 
unable  to  see,  then  his  duty  to  use  his  other  senses  is  greater;  he 
must  exercise  more  care  and  more  caution  in  the  use  of  the  sense, 
the  use  of  which  is  available  to  him.''* 

S  4412(5).    Pennsylvania 

You  are  instructed  that  the  duty  of  an  automobile  driver,  ap- 
proaching a  grade  railroad  crossing  where  there  is  restricted  vi- 
sion, to  stop,  look,  and  listen,  and  do  so  at  a  time  and  place  where 
stopping,  and  where  looking,  and  where  listening  will  be  effective, 
is  a  positive  duty,  and  failure  to  do  so  is  negligence  per  se,  and, 
if  he  is  unable  to  get  a  sufRcient  view  from  his  automobile,  then  it 
is  his  duty  to  get  out  of  it  and  go  forward  on  foot  to  a  place  Where 
such  sufficient  view  is  afforded.'* 

§  4412(6).     Virginia 

The  court  instructs  the  jury  that  the  duty  of  an  automobile 
driver  approaching  tracks  where  there  is  restricted  or  obstructed 
vision  to  stop,  look,  and  listen,  and  to  do  so  at  a  time  and  place 
where  stopping  and  where  looking  and  where  listening  will  be 
effective,  is  a  positive  duty.  And  if  the  jury  believe  from  the  evi- 
dence in  this  case  that  failed  in  this   duty,  then  he  was 

guilty  of  such  contributory  negligence  as  will  prevent  a  recovery  in 
this  action.*" 

The  court  instructs  the  jury  that,  even  though  they  may  believe 

from  the  evidence  that  a  view  of  the  track  on  which  the  defend- 

'ant's  engine  was  approaching  the  crossing  was  partially  obstructed 

by  cars  left  standing  on  the  side  tracks,  yet  that  fact  did  not  lessen 

'8  Ommen  v.  Grand  Ti-unk  Western         so  Southern  Ry.  Co.  v.  Vaughan's 

Ky.  Co.,  169  N.  W.  914,  204  Mich.  392.  Adm'r,  88  S.  E.  305,  118  Va.  692,  L. 

T»  Knepp  V.  Baltimore  &  O.  H.  Ck).,  R.  A.  1916B,  1222,  Ann.  Cas.  1918D, 

105  A.  636,  262  Pa.  421.  842. 
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the  caution  required  of  the  plaintiff  in  attempting  to  cross,  but, 
on  the  contrary,  imposed  on  him  a  higher  degree  of  caution.*^ 

§  4413.     Conduct  of  defendant  as  affecting  care  required — Unusual 
speed  ' 

The  jury  are  instructed  that  the  fact  that  the  train  was  behind 
time,  and  was  running  faster  than-  its  usual  speed  at  the  crossing, 
to  make  up  time,  did  not  excuse  the  plaintiff  or  her,  father  from 
exercising  the  care  and  caution  required  of  them  when  the  train 
was  on  time,  and  running  its  usual  rate  of  speed  at  that  crossing.** 

§  4414.     Duty  to  look  and  listen  as  affected  by  failure  of  defendant 

to  give  warning 
§  4414(1)-    Delaware 

You  are  instructed  that  one  about  to  cross  a  railroad  track  by 
the  public  highway,  where  the  liability  to  collision  is  great,  will 
be  held  precluded,  by  his  contributory  negligence,  from  a  recov- 
ery for  an  injury,  if  he  drives  upon  the  track  without  looking  for 
an  approaching  train,  even  though  the  railway  company  has  neg- 
lected to  sound  the  alarm  which  the  statute  requires  of  it  at  such 
places.** 

§  4414(2).    Indiana 

The  court  instructs  the  jury  that  the  fact  that  a  railroad  com- 
pany maintains  warning  bells  at  a  railroad  crossing  and  at  a  time 
when  trains  approach  such  crossing  the  bells  are  not  rung,  or  no 
warning  is  given,  does  not  excuse  a  traveler  approaching  the  cross- 
ing from  exercising  diligence  for  his  own  safety  and  looking  and 
listening  for  trains  in  all  directions  from  which  they  might  ap- 
proach to  avoid  a  collision  therewith,  and  if  he  fails  to  exercise 
such  diligence,  notwithstanding  the  bells  are  not  ringing,  or  no 
warning  is  given,  if  by  the  exercise  of  diligence  in  looking  and  lis- 
tening he  could  have  ascertained  that  a  train  was  approaching  and 
avoid  a  collision  therewith,  and  he  fails  to  do  so,  he  is  guilty  of  neg- 
ligence and,  if  injured,  cannot  recover.** 

§  4414(3).    Texas 

You  are  instructed  that  it  is  the  duty  under  the  law  of  persons 
approaching  a  railroad  crossing  to  exercise  ordinary  care  under 
all  the  circumstances  and  surroundings  to  determine  whether  or 
not  he  may  cross  with  safety.  This  duty  on  the  part  of  such  per- 
sons approaching  such  railroad  crossing  must  be  exercised  with- 

o»  °«  ^^^^'^ol?  t  ?;  ^J;  cP**-  ^-  ^'^«®''  '"  Trimble  v.  Philadelphia,  B.  &  W. 

28  S   E.  590,  95  Va.  418.  R.  Co.,  89  A.  370,  4  Boyce,  519 

82  0inannati,   I.,    St.  L.   &  O.   Ey.  8  4  Lake  Erie  &W  R  Co  v  McFar- 

■Co.  V.  Howard,  24  N.  E.  892,  124  Ind.  ren,  122  N.  E.  330  188  Ind'lis 

280,  8  L.  E.  A.  593, 19  Am.  St.  Rep.  98.  <^   "•  ^-  <>w,  loa  ina.  xia, 
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out  reference  to  a  failure  on  the  part  of  operatives  of  the  train  to 
perform  the  duties  incumbent  upon  them,  and  the  failure  to  exer- 
cise such  ordinary  care  is  negligence  on  the  pajrt  of  such  person 
approaching  a  railroad  crossing.*^ 

§  4415.    Right  to  presume  that  warning  will  be  given  of  approach 
of  train 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  plaintiff  was  at  the  time  of  the  accident  familiar 
with  the  railroad  and  street  crossing  where  the  accident  occurred, 
that  he  knew  that  there  was  an  alarm  bell  on  a  pole  near  to  the 

railroad  at  the  intersection  of  the  railroad  crossing  and  

street,  used  to  give  warning  to  persons  passing  along street 

over  defendant's  tracks,  of  the  approach  of  locomotives  or  trains 
to  the  crossing,  and  knew  that  this  bell  when  sounded  was  sounded 
ty  some  person  or  persons  or  was  sounded  automatically  as  a 
train  or  locomotive  approached  said  crossing,  then  I  instruct  you 
that  if  said  bell  or  gong  was  not  sounded  the  plaintiff  had  a  right 
to  rely  upon  the  fact  that  no  train  or  locomotive  was  coming  from 
either  direction  over  said  track  close  to  said  crossing.** 

§  4416.     Right  of  traveler  to  rely  on  signal  of  flagman 

You  are  instructed  that  if,  because  of  the  distance  between  where 
the  plaintiff  found  the  flagman  acting  as  such  and  the  track  where 
she  was  injured,  and  because  there  were  tracks  between  the  flag- 
man and  such  track  that  were  so  fully  protected  by  gates  that 
they  did  not  need  to  be  flagged,  a  reasonably  prudent  person  would 
not  have  assumed  that  the  flagman  was  flagging  the  track  at  which 
the  plaintiff  was  injured,  then  I  charge  you  that  the  plaintiff 
should  not  have  assumed  that  the  flagman  was  flagging  such  last- 
named  track,  and  she  ought  not  to  have  relied,  when  she  came 
to  cross  such  track,  on  the  signal  given  by  the  flagman.*' 

§  4417.     Right  to  presume  that  requirements  of  ordinance  as  to 

speed  and  warnings  will  be  obeyed 
S  4417(1).     Indiana 

I  instruct  you  that  the  plaintiff  in  this  cause  had  a  right  to  pre- 
sume that  the  defendant  would  obey  the  said  ordinance  and  cause 
the  bell  attached  to  its  locomotive  to  be  rung  as  its  locomotive  ap- 
proached the  said  crossing.  I  instruct  you  that  the  plaintiff  had 
a  right  to  presume  that  the  defendant  would  obey  said  ordinance 
and  would  not  operate  its  locomotive  over  its  railroad  tracks  within 

86  Beaumont,  S.  I/.  &  W.  Ry.  Co.  v.  s^  Louisville  &  N.  R.  Co.  v.  Stew- 
Myrick,  (Civ.  App.)  208  S.  W.  935.         art,  29  So.  562,  128  Ala.  313. 

8  8  Lake  Erie  &  W.  R.  Co.  v.  McFar- 
ren,  122  N.  E.  330,  188  Ind.  113. 
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the  incorporate  limits  of  the  city  of  at  a  greater  rate  of 

speed  than  — miles  per  hour.    Whether  or  not  the  bell  was 

rung  is  a  question  of  fact  for  you  to  determine ;  whether  or  not  said 
locomotive  was  operated  over  said  railroad  tracks  within  the  in- 
corporate limits  of  the  city  of at  a  greater  rate  of  speed  than 

miles  per  hour  is  a  question  of  fact  for  you  to  determine. 

If  you  iind  from  the  evidence  that  the  bell  was  not  rung,  and  if 
you  further  find  from  the  evidence  that  said  locomotive  was  oper- 
ated over  the  railroad  tracks  within  the  incorporate  limits  of  the 

city  of at  a  greater  rate  of  speed  than miles  per  hour, 

then  I  instruct  you  that,  in  determining  the  question  as  to  whether 
or  not  the  plaintiff  was  exercising  reasonable  care  in  approaching 
the  crossing,  you  may  consider  that  he  had  a  right  to  presume  that 
a  warning  would  be  given  him  of  the  approach  of  the  locomotive 
to  the  crossing  by  the  ringing  of  the  bell,  and  that  the  locomotive 
approaching  the  crossing  was  not  being  operated  at  a  greater  rate  of 
speed  than miles  per  hour.** 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  at  the  time  in  controversy  in  this  case  there  was  in  force  an 

ordinance  in  the  city  of ,  making'  it  unlaAvful  for  a"  railroad 

company  to  run  a  locomotive  engine  in  such  city,  at  a  greater  rate 

of  speed  than miles  per  hour,  and  if  you  further  find  from 

the  evidence  that  at  the  time  in  controversy  in  this  case  there  was 

in  force  an  ordinance  in  the  city  of ,  making  it  unlawful  for  a 

railroad  company  to  run  a  locomotive  engine  in  such  city  without 
ringing  the  bell  during  the  time  in  which  said  locomotive  engine 
was  in  operation,  then  I  instruct  you  that  the  plaintiff  had  a  right 
to  presume  and  rely  upon  said  presumption  that  the  defendant  in 
running  its  locomotive  engine  in  the  city  would  not  run  it  in  vio- 
lation of  the  provisions  of  the  ordinance.** 
§  4417(2).    Missouri 

You  are  instructed  that  while  it  was  the  duty  of to  look 

and  listen  before  stepping  upon  the  track,  yet,  if  you  find  from  the 
evidence  that  she  did  see  the  train,  then  she  had  the  right  to  pre- 
sume, unless  she  knew  to  the  contrary,  that  the  person  in  charge 
of  said  train  would  run  the  train  at  a  rate  of  speed  not  exceeding 
miles  per  hour,  and  to  act  upon  said  presumption."' 

§  4418.     Duty  to  heed  results  of  observation  , 

§4418(1).     Illinois 

The  court  instructs  the  jiiry  that,  if  you  believe  from  the  evi- 
dence that  just  before  driving  upon  the  defendant's  track  the  de- 

8^  Lake  Erie  &  W.  R.  Co.  v.  McFar-  oo  Sullivan  v.  Missouri  Pac  Ev  Co 

ren,  122  N.  E.  330,  188  Ind.  113.  23  S.  W.  149,  117  Mo   214     "  ' 

8  9  Lake  Erie  &  W.  R.  Co.  v.  McFar- 
ren,  122  N.  E.  330,  188  Ind.  113. 
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ceased  heard  the  electric  bell  at  the  crossing  in  question,  or  saw 
the  reflection  of  the  headlight  of  defendant's  car  in  the  street 
ahead,  or  would  have  heard  said  bell,  or  seen  the  reflection  of  said 
'  light,  had  he  been  in  the  exercise  of  ordinary  care,  and  neverthe- 
less drove  onto  the  track  without  stopping,  then  you  should  find 
the  defendant  not  guilty."- 

§  4418(2).    Iowa 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plaintiff 
to  take  reasonable  precautions  to  ascertain  if  a  train  was  coming 
which  might  endanger  him  at  the  crossing,  and  to  make  reasonable 
use  of  his  senses  by  listening  for  signals  on  the  noise  of  the  train 
when  within  a  reasonable  distance  from  the  crossing,  and  when 
he  arrived  at  a  point  from  which  a  train  could  be  seen,  by  looking 
in  the  direction  frOm  which  a  train  might  comes  and,  if  the  train  in 
question  was  at  the  time  in  plain  sight  or  hearing  from  the  point 
where  it  was  the  plaintiff's  duty  to  so  look  or  to  so  listen  for 
trains,  and  so  circumstanced  as  to  suggest  reasonable  probability 
of  danger,  an  attempt  to  cross  the  track  would  be  negligence  which 
would  defeat  his  recovery  of  damages  for  injury  thus  received.** 

§  4418(3).    Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  decedent,  ,  when  he  attempted  to  cross  the 

tracks  of  the  defendant  company,  knew  of  the  approach  of  the 
train  described  in  the  proof,  and  was  injured  in  attempting  to 
cross  ahead  of  said  train,  then  the  law  is  for  the  defendants,  and 
the  jury  will  so  find,  even  though  they  may  believe  from  the  evi- 
dence that  the  defendant  company  and  its  employes  were  negli- 
gent as  set  out  in  instruction  No. .** 

§  4418(4).    Virginia 

The  court  instructs  the  jury  that  the  track  of  a  railway  com- 
pany is  of  itself  a  proclamation  of  danger  to  a  traveler,  and  that 
he  must  not  only  use  his  eyes  and  ears,  looking  and  listening  in 
both  directions,  but  he  -must,  when  about  to  cross  a  track,  look 
ind  listen,  so  as  to  make  these  acts  reasonably  effective.  If  such 
looking  and  listening  does  or  would  warn  him  of  the  near  approach 
of  a  train,  then  it  is  his  duty  to  keep  off  the  track  until  the  train 
has  passed,  and  to  go  on  the  track  under  such  circumstances  is 
negligence,  and  he  cannot  recover.** 

»1  Ohlwein  v.  Osborne,  176  lU.  App.  »«  Chesapeake  &  O.  Ey.  Co.  v.  War- 

324.  nock's  Adm'r,  150  S.  W.  29,  150  Ky. 

82  Case  V.  Chicago  Great  Western      74. 
Ry.  Co.,  126  N.  W.  1037, 147  Iowa,  747.         "i  Morton's  Ex'r  v.   Southern  Ry. 

Co.,  71  S.  E.  561,  112  Va.  398. 
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§  4419.    Accident  due  to  error  of  judgment  of  traveler 

The  jury  are  instructed  that,  if  the  evidence  in  this  case  shows 

that  ,  the  driver,  took  the  risk  of  crossing  in  front  of  the 

engine  before  it  could  strike  him,  and  in  this  he  was  mistaken,  that 
he  miscalculated,  and,  from  any  cause  of  his  Own,  was  not  able 
to  pass  safely  in  front,  the  plaintiffs  must  bear  the  loss,  and  the 
jury  must  find  for  the  defendant.** 

§  4420. "  Crossing  track  on  invitation  of  flagman 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
flagman  signaled  the  plaintiff  to  cross  the  track,  then  this  cir- 
cumstance was  an  invitation  on  the  part  of  the  defendant  to  plain- 
tiff and  the  public  to  cross,  and  an  assurance  that  the  track  could 
be  crossed  in  safety,  and  the  plaintiff  was  not  guilty  of  negligence 
in  attempting  to  cross,  unless  the  jury  believe  from  the  evidence 
that  he  failed  to  use  ordinary  care  for  his  own  safety  and  protec- 
tion; and,  if  the  jury  believe  that  the  defendant's  flagman  did 
signal  plaintiff  to  cross,  yet,  if  they  further  believe  that  plaintiff 
failed  to  exercise  ordinary  care  for  his  own  safety,  then  the  law  is 
for  the  defendant,  and  the  jury  should  so  find.*** 

§  4421.     Attempting  to  cross  track  while  switch  engine  passing 
back  and  forth 

The  court  instructs  the  jury  that,  if  you  should  find  from  a  pre- 
ponderance of  evidence  that  the  plaintiff  was  in  a  wagon  upon 
the  streets  or  highways  at  the  crossing  of  defendant's  railway  track 
in  question,  and  that  defendant's  switch  engine,  which  had  been 
blocking  the  crossing,  moved  down  the  track  and  onto  another 
track,  the  switch  of  which  had  been  thrown  for  its  entry  thereon, 
and  which  was  seen  by  the  plaintiff,  and  while  said  engine  was 

distant  about  feet,  and  to  plaintiff  it  appeared,  from  the 

conduct  of  the  engine  crew  and  other  surrounding  facts  and  cir- 
cumstances, that  the  engine  would  not  immediately  return,  and 
that  he  would  have  time  to  cross,  he  had  a  right  to  go  upon  said 
crossing,  unless  you  should  further  believe  that  plaintiff  in  so  act- 
ing upon  such  appearances  was  exposing  himself  to  a  danger  that 
was  obvious,  such  that  a  person  of  ordinary  intelligence  and  pru- 
dence would  not  have  acted  upon  in  similar  circumstances.*' 

The  jury  are  instructed  that,  even  if  it  should  be  proven  that 
the  defendant  company  occupied  or  blocked  the  road  crossing  in 
question  by  the  switching  of  its  engine  or  cars  an  inconvenient 
or  unreasonable  length  of  time,  yet  as  a  matter  of  law  such  action 

fsCMcago    &    N.'w.    Ey.    Co.    v.  "Louisiana  &  A.  Rv   Co    v    Rat 

Hatch,  79  111,  137.  cliffe,  115  S.  W  396  ^  A^   ^2i 

»6  Cross  V.  Illinois  Cent.  R.  Co.,  110  '                 ^  *■ 
S.  W.  290,  33  Ky.  Law  Rep.  432. 
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on  the  part  of  defendant  would  not  justify  or  excuse  the  plaintiff 
for  unnecessarily  going  into  a  place  of  danger;  and,  if  the  jury 
believe  from  a  preponderance  of  the  testimony  that  the  plaintiff, 
while  the  defendant  company  had  said  crossing  occupied  in  switch- 
ing back  and  forth,  attempted  to  cross  .the  track  of  defendant,  and 
thereby  put  himself  in  a  place  of  obvious  danger  and  was  injured, 
then  .he  was  guilty  of  contributory  negligence,  and  your  verdict 
should  be  for  the  defendant.** 

The  jury  are  instructed  that  it  is  the  duty  of  any  one  before 
crossing,  or  attempting  to  cross,  a  railway  track  to  exercise  due 
care,  which  is  ordinarily  the  duty  to  stop  and  look  and  listen  for 
any  approaching  train,  and  the  same  duty  rests  upon  any  one  in 
crossing  a  railroad  track  where  a  car  or  engine  is  being  properly 
switched  back  and  forth  upon  said  track  at  a  crossing,  and  if  the 
jury  believe  from  a  preponderance  of  the  evidence  that  the  plain- 
tiff saw  the  car  or  engine  of  defendant  being  switched  back  and 
forth  upon  its  track  at  a  crossing,  and  negligently  attempted  to 
cross  said  track  or  tracks  of  defendant  company  upon  which  said 
car  or  engine  was  being  switched  back  and  forth,  then  such  at- 
tempt to  cross  said  track  or  tracks  was  contributory  negligence  on 
the  part  of  the  plaintiff,  and  at  his  own  peril,  and  the  verdict  must 
be  for  the  defendant.*^ 

§  4422.     Crossing  between  cars 

You  are  instructed  that  if,  on  the  day  plaintiff  claims  to  have 
been  injured,  defendant's  passenger  train  was  on  one  side  of  the 
street  crossing,  and  a  Pullman  car  on  the  other  side,  leav- 
ing the  space  between  said  cars  of  about  or  feet, 

and  that  their  positions  were  open  and  obvious  to  the  plaintiff,  and 
that  the  engine  to  said  train  had  its  steam  up,  and  that  the  same 
was  kno.wn  to  the  plaintiff,  and  if  you  believe  that  under  said 
conditions  and  locations  of  said  train  and  its  engine  and  the  said 
Pullman  car  that  it  was  negligence  in  the  plaintiff  to  try  and  cross 
between  them,  and  that  such  negligence  contributed  to  the  inju- 
ries he  received,  then  you  are  instructed  to  find  a  verdict  for  the 
defendant.^ 

§  4423.     Entering  upon  cars  obstructing  crossing  for  purpose  of 
crossing  track 
You  are  instructed  that,  if  a  railroad  company  obstructs  a  high- 
way for  an  unreasonable  length  of  time,  unless  it  is  without  fault, 
and  a  person  enters  upon  its  cars  for  the  sole  purpose  of  cross- 

08  Louisiana  &  A.  Ry.  Co.  v.  Rat-  i  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
cllffe,  115  S.  W.  396,  88  Ark.  524.  Simon  (Tex.  Civ.  App.)  54  S.  W.  309. 

0  0  Lioulsiana  &  A.  Ry.  Co.  v.  Rat- 
•cliffe,  115  S.  W.  396,  88  Ark.  524. 
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ing  the  railroad  track,  he  assumes  only  such  risks  as  arise  under 
the  expectation  that  he  has  the  right  to  entertain  that  the  railroad 
will  do  what  the  law  requires  it  to  do— that  is,  ring  the  bell  or 

blow  the  whistle  for  at  least  seconds  before  the  moving 

of  the  engine — and  only  such  risks  as  may  be  attendant  upon  his 
own  negligence;  and  whether  he  was  guilty  of  gross  or  willful 
negligence,  or  of  a  violation  of  the  law,  is  to  be  determined  by 
the  jury  upon  consideration  of  the  facts  and  circumstances  sur- 
rounding the  case.* 

§  4424.     Care  required  in  attempting  to  go  around  string  of  stand- 
ing cars  blocking  crossing 

In  this  connection  the  court  further  charges  you  that,  if  you 
believe  from  the  evidence  that  P.,  on  the  occasion  in  question,  went 

down  street  to  the  railroad  crossing,  and  there  found  the 

crossing  blocked,  and  thereafter  moved  alongside  of  the  railway 
track  to  a  point  on  the  railway  company's  property  at  the  end 
of  a  string  of  standing  cars,  and  that  at  such  point  he  looked  and 
could  not  see  the  end  of  the  standing  string,  although  noting  that 
it  extended  over  and  beyond  street,  and  if  you  further  be- 
lieve that  after  so  looking  he  attempted  to  cross  the  track,  and  if 
you  further  believe  that  such  attempt  under  the  attending  cir- 
cumstances was  negligence  on  his  part,  in  that  event  you  will 
return  a  verdict  in  favor  of  the  defendant.* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
P.  attempted  to  cross  the  defendant's  track  in  order  to  go  around 
a  string  of  standing  cars,  and  if  you  further  believe  that  he  went 
so  near  said  standing  string  of  cars  as  to  make  it  more  dangerous 
than  had  he  gone  across  the  track  somewhat  farther,  and  believe 
that  in  going  as  near  as  he  did  to  the  end  of  the  standing  cars  P. 
was  guilty  of  negligence,  your  verdict  must  be  in  favor  of  the 
defendant.* 

§  4425.  Position  of  safety  gates  as  affecting  action  of  traveler 
§  4425(1).     Illinois 

The  court  instructs  the  jury  that  every  person  is  bound  to  know 
that  a  railroad  crossing  is  a  dangerous  place,  and  he  is  guilty  of 
neghgence  unless  he  approaches  it  as  if  it  were  dangerous.  And 
if  the  jury  believe,  from  the  evidence,  that  the  safety  gates  at  the 
crossing  in  question  were  down  and  the  deceased  went  upon  the 
tracks  underneath  the  gates,  and  in  so  doing  failed  to  exercise  due 

'  Weaver  v.  Southern  By.  Co.,  56  S.  3  Houston  Belt  &  T.  Ry.  Oo.  v  Price 

E.  657,  76  S.  0.  49,  121  Am.  St.  Rep.      (Tox.  Civ.  App.)  192  S.  W.  359. 
^'^-  *  Houston  Belt  &  T.  Ey.  Co.  v.  Price 

(Tex.  Civ.  App.)  192  S.  W.  359. 
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care  for  his  personal  safety,  and  in  consequence  thereof  was  struck 
by  an  engine  and  killed,  then  his  administratrix  cannot  recover  in 
this  action,  and  your  verdict  should  find  the  defendant  not  guilty.' 

§  4425(2).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  plaintiff  in  pass- 
ing along  street  and  approaching  its  intersection  with  the 

railroad  track  on  street  to  exercise  ordinary  care  for  his 

own  safety,  and  in  the  exercise  of  such  care  it  was  the  duty  of  the 
plaintiff  not  to  pass  under  or  beyond  the  crossing  gates,  if  they 
had  been  lowered  before  he  reached  said  intersection.  It  was  also 
plaintiff's  duty,  in  the  exercise  of  ordinary  care  for  his  own  safety, 
to  observe  and  heed  such  warnings,  i:^  any  were  given  him,  of  the 
approach  of  said  engine,  and  if  you  believe  from  the  evidence  that 
reasonably  sufficient  warnings  were  given  of  the  approach  of  the 

engine  to street,  and  the  plaintiff  heard,  or  by  the  exercise 

of  ordinary  care  could  have  heard,  such  warnings  and  failed  to  ob- 
serve or  heed  them,  his  failure  so  to  do  was  negligence  on  his 
part,  or,  if  you  shall  believe  from  the  evidence  that  the  gates  were 
down  and  he  went  under  them,  as  he  approached  the  track,  this 
was  negligence,  and  if  such  negligence  on  his  part,  if  any  there 
was,  so  Contributed  to  bring  about  his  injury  that  but  for  such 
negligence  he  would  not  have  been  injured,  the  law  of  the  case  is 
for  the  defendant,  and  you  should  so  find,  although  you  may  be- 
lieve from  the  evidence  that  the  defendant  railway  company'^  em- 
ployes were  negligent,  as  submitted  to  you  in  the  first  instruction ; 
provided,  however,  if  you  shall  further  believe  from  the  evidence 
that  the  plaintiff  went  upon  the  traok  upon  which  the  engine  was 
backing,  or  so  near  the  said  track  as  to  be  in  peril  from  the  ap- 
proach of  the  engine,  and  his  presence  at  siich  place  and  his  peril 
were  seen,  or  by  the  exercise  of  ordinary  care  could  have  been 
seen,  by  the  engineer  or  brakeman  on  the  engine  in  time  for  them, 
by  the  exercise  of  ordinary  care  on  their  part,  to  have  avoided  col- 
liding with  him  and  injuring  him,  and  they  negligently  failed  so 
to  do,  the  law  is  for  the  plaintiff,  and  you  should  so  find.* 

§  4425(3).    New  York 

The  jury  are  instructed  that  it  is  the  duty  of  a  person  stand- 
ing within  the  gates  at  a  railroad  crossing  and  in  a  place  of  safety, 
and  knowing  that  a  train  may  be  approaching  from  either  direction 
at  any  moment,  if  he  sees  the  gates  go  down,  not  to  proceed  across 
the  track  until  the  gates  are  raised,  and  if  he  does  so  proceed  be- 

'    5  Oarlin  v.  Grand  Trunk  Western         e  Bauer  v.  Illinois  Cent.  R.  Co.,  160 
Ry.  Co.,  90  N.  E,  201;  243  111.  6-i,  13-1      S.  W.  933,  156  Ky.  183. 
Am.  St.  Rep.  354. 
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fore  the  gates  are  raised,  and  is  struck  by  a  train,  he  is  guilty  of 
contributory  negligence  as  a  matter  of  law.* 

The  jury  are  instructed  that,  even  if  the  gates  were  up,  it  was 

the  duty  of to  use  due  care ;  but  it  is  for  you  to  say  whether 

the  gates  were  raised  enough  to  warrant in  believing  that 

the  raising  of  them  was  a  declaration  to  him  that  the  way  w^s  safe 
and  to  go  ahead,  and  to  what  extent  the  degree  of  vigilance  re- 
quired of  him  was  thereby  lessened.f 

§  4426.    Effect  of  knowledge  of  traveler  of  defects  in  crossing 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
said  crossing  was  in  an  unsafe  condition,  as  alleged  and  claimed  by 
plaintiff's  petition,  and  you  further  find  that  its  unsafe  condition 
was  known  to  the  plaintiff  or  his  wife  at  the  time  he  attempted  to 
drive  over  the  same,  arid  if  you  further  believe  that  a  person  of 
ordinary  prudence,  situated  as  plaintiff  was,  and  with  such  knowl- 
edge as  he  or  his  wife  had,  would  not  have  attempted  to  drive 
over  said  crossing,  then  you  will  find  for  the  defendant.' 

§  4427.    Acts  in  sudden  emergencies 
§  4427(r).    South  Carolina 

The  court  instructs  the  jury  that,  if  the  plaintiff  be  placed  in  a 
position  of  peril  by  the  negligence  of  the  defendants,  and  there  be 
a  sudden  emergency  calling  for  him  to  act  under  peculiar  circum- 
stances, he  would  not  be  held  to  exercise  the  same  degree  of  cau- 
tion as  in  other  cases,  for  regard  must  alway^  be  had  to  the  exi- 
gencies of  the  person's  position  under  all  the  circumstances  of  eaoh 
particular  occasion.  Where  htima;n  life  or  human  safety  is  involved, 
and  the  issue  is  one  of  negligence,  the  law  will  not  lightly  impute 
negligence  to  an  effort  made  in  good  faith  to  preserve  the  one  or 
secure  the  other,  unless  the  circumstances  under  which  the  effort 
was  made  show  recklessness  or  rashness.* 
§  4427(2).    Texas 

In  passing  upon  the  question  of  contributory  negligence,  I  charge 
you  that,  if  you  believe  from  a  preponderance  of  the  evidence  that 
the  defendant  was  guilty  of  negligence  in  the  issue  submitted  to 
you,  in  the  manner  charged,  and  that  as  a  proximate  result  of  such 
negligence  (if  any)  the  plaintiff  was  placed  in  a  dangerous  situa- 
tion, where  he  must  adopt  a  perilous  alternative,  or  where,  in  the 
terror  of  an  emergency  for  which  he  was  not  responsible  (if  you 
so  find),  and  for  which  the  defendant  was  responsible  (if  you  so 

*  Hatch  V  Lake  Shore  &  M.  S.  Ry.  ^  St.  Louis  Southwestern  Ry  Co  of 

Co.,  145  N.  Y.  S.  781,  159  App.  Div.  Texas  v.  Hawkins,  108  S.  W.  736,  49 

596.  Tex.  Civ.  App.  S45. 

t  Pulcino  V.  Long  Island  R.  Co.,  109  s  Douglass  v.  Southern  Ry.  Co  ,  62 

N.  Y.  S.  1076,  125  App.  Dlv.  629.  S.  E.  15,  82  S.  O.  71. 
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find),  he  acted  wildly  or  negligently,  and  suffered  in  consequence,, 
such  negligent  conduct,  under  such  circumstances  (if  any),  is  not 
contributory  negligence,  for  the  reason  that  persons  in  great  peril, 
when  not  caused  by  their  acts,  are  not  required  to  exercise  all  that 
presence  of  mind  and  carefulness  which  are  justly  required  of  a 
careful  and  prudent  man  under  ordinary  circumstances.^ 

§  4428.     Same — Emergency  created  by  fault  of  defendant 

You  are  instructed  that  the  plaintiff's  right  to  recover  is  not 
affected  by  the  fact  that  he  may  have  contributed  to  his  injury, 
if  he  was  not  in  fault  in  so  doing.  If  the  plaintiff's  share  in  the- 
transaction  was  innocent,  and  not  incautious,  it  furnishes  no  excuse 
for  the  defendant.  If  you  find  that  the  plaintiff  was  suddenly  put- 
in  peril  by  the  negligence  of  the  defendant,  without  having  suffi- 
cient time  to  consider  all  the  circumstances,  he  is  to  be  deemed 
excusable  for  omitting  some  precautions  or  making  an  unwise 
choice  under  this  disturbing  influence ;  and,  even  if  you  find  that, 
in  his  bewilderment,  being  otherwise  innocent  of  contributory  neg- 
ligence, he  ran  into  danger  by  trying  to  cross  the  track  ahead  of 
the  cars,  such  action  on  his  part  would  not  be  contributory  negli- 
gence.^* 

§  4429.  Duty  of  occupant  of  vehicle,  approaching  crossing,  to 
warn  driver 
The  jury  are  instructed  that  it  was  the  duty  of  all  the  persons 
in  the  automobile  mentioned  in  the  evidence  to  look  and  listen 
carefully  for  the  approach  of  a  train  after  the  automobile  started 
over  the  crossing,  even  although  the  jury  may  find  that  the  watch- 
man lifted  the  gate  for  them  to  cross;  and  if  the  jury  find  from  the 
evidence  that  the  train  or  locomotive  which  struck  the  automo- 
bile in  which  the  deceased  was  riding  could  have  been  seen  by  the 
deceased  in  time  to  have  warned  the  driver  of  the  automobile  of 
the  train's  approach  in  time  for  the  said  driver  of  the  automobile 
to  have  stopped  the  automobile  before  reaching  the  track  on  which 
the  train  was  approaching,  and  that  the  deceased  did  not  do  so 
or  attempt  to  do  so,  then  the  verdict  of  the  jury  must  be  for  the 
defendant.^^ 

§  4430.     Care  required  from  children 
§  4430(r).     Illinois 

The  jury  are  instructed  that  the  rule  of  law  as  to  negligence  in 
children  is  that  they  are  required  to  exercise  only  that  degree  of 

»  San  Antonio  &  A.  P.  Ry.  Co.  v.  lo  Antonian  v.  Southern  Pac.  Co 

Peterson,  49  S.  W.  924,  20  Tex.  Civ.      100  P.  877,  9  Oal.  App.  718. 
App.  495.  11  McAdoo  v.  State,  111  A.  476,  136 

Md.  452. 
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care  and  caution  which  persons  of  like  age,  capacity,  and  experience 
might  be  reasonably  expected  to  naturally  or  ordinarily  use  in  the 
same  situation,  and  under  the  like  circumstances.  In  this  connec- 
tion you  are  instructed  that  the  parents  or  persons  having  the  con- 
trol of  such  children  must  not  have  been  guilty  of  want  of  ordinary 
care  in  allowing  them  to  be  placed  in  such  circumstances.^* 

§  4430(2).    Indiana 

You  are  instructed  that  it  is  the  undisputed  evidence  that  plain- 
tiff's son, ,  at  the  time  he  sustained  the  injuries  which  caused 

.  his  death,  was  a  boy years  of  age,  with  all  his  limbs  and  or- 
gans in  natural  condition,  of  average  intelligence,  and  familiar  with 

the  crossing  of street  and Railroad  tracks.    It  is  the 

law  that  such  a  boy  i.s  required  to  exercise  such  an  amount  of 
care  as  is  in  accord  with  his  maturity,  experience,  and  capacity  as 
he  approaches  a  railroad  crossing,  and  that  the  amount  of  care 
so  to  be  exercised  by  him  is  to  be  determined  by  the  jury  upon  the 
proof  of  all  the  facts  and  circumstances  in  the  testimony;  but 
there  is  no  presumption  that  such  a  boy  has  not  the  ability  to  ex- 
ercise some  amount  of  care  as  he  approaches  a  railroad  crossing.^* 
§  4430(3).    Missauri 

You  are  instructed  that  plaintiff  had  not  the  right  to  rely  alone 
upon  the  servants  of  the  defendant  protecting  him  from  danger, 
.while  approaching  said  crossing,  but  he  was  required  to  exercise 
ordinary  care  for  his  own  protection ;  ;that  is,  such  care  and  caution 
as  a  reasonably  prudent  person  of  the  age,  capacity,  and  experience 
of  plaintiff  would  reasonably  be  expected  to  exercise  under  like  and 
similar  circumstances.** 

§  4430(4).    Oklahoma 

The  court  instructs  the  jury  that  it  is  the  duty  of  every  person, 
when  going  upon  or  across  a  railroad  track  at  a  public  crossing,  to 
look  in  each  direction  to  see  if  cars  are  approaching,  and  a  failure 
to  do  so  is  a  want  of  ordinary  care.  As  a  matter  of  law,  both  the 
plaintiff  and  the  defendant  railway  company  had  a  right  to  cross  the 
road  at  the  point  where  plaintiff  claims  the  accident  happened,  and 
the  law  imposes  on  both  parties  the  duty  of  using  reasonable  and 
prudent  precaution  to  avoid  accident  and  danger ;  but  the  conduct 

of  a  child  of years  is  not  of  necessity  to  be  judged  by  the 

same  rules  which  govern  that  of  an  adult.  While  it  is  the  general 
rule  in  regard  to  an  adult  or  grown  person  that,  to  entitle  him  to  re- 

12  Illinois  Cent.  K.  Co.  v.  Slater,  21  Ry.  Co.,  104  N.  E.  601,  56  Ind.  App. 
N.  E.  575,  129  111.  91,  6  L.  R.  A.  418,      615. 

16  Am.  St.  Rep.  242.  i<  McNaniara  v.  Chicago,  R.  I.  &  P. 

13  Plummer   v.   Indianapolis  Union      Ry.  Co.,  103  S.  W.  1093,  126  Mo.  App. 

152. 
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cover  damages  for  an  injury  resulting  from  the  fault  or  negligence 
of  another,  he  must  have  been  free  from  fault,  such  is  not  the  rule  in 
regard  to  a  child  of  tender  years.  Care  and  caution  required  of  a 
child  is  according  to  its  maturity  and  capacity,  and  he  is  only 
bound  to  exercise  such  a  degree  of  care  as  children  of  his  particu- 
lar age  may  be  presumed  capable  of  exercising;  and  in  this  case 
it  was  incumbent  upon  the  railway  company,  while  running  its  cars 

across  said  crossing  at  or  near  ,  on  the  occasion  referred 

to,  to  give  signals  and  warning  of  the  approaching  of  its  said  cars 
by  ringing  the  bell  and  blowing  the  whistle  before  reaching  said 
crossing,  to  give  notice  of  its  coming,  and  if  you  believe  from  the 
evidence  in  this  case  that  the  plaintiff  went  upon  and  across  the 
tracks  of  the  said  defendant  at  said  crossing  at  the  time  as  alleged 
in  plaintiff's  petition,  and  that  he  looked  in  each  direction  and  listen- 
ed for  approaching  trains,  and  that  hone  were  seen  or  heard  ap- 
proaching, and  that  he  thereupon  entered  upon  said  crossing,  and 
that  while  passing  over  the  tracks  of  the  defendant,  and  without 
warning  from  said  defendant  or  its  employes  running  its  said  train, 
and  without  fault  upon  the  part  of  the  plaintiff,  considering  his 
age  and  tender  years,  he  was  suddenly  struck  by  an  engine  of  the 
defendant  that  was  being  run  over  and  across  said  crossing,  cutting 
off  some  of  the  toes  and  a  part  of  plaintiff's  left  foot  and  other- 
wise injuring  and  bruising  him,  then  you  should  find  for  the  plain- 
tiff.15 

§  4430(5).    Texas 

The  court  instructs  you  that  there  can  be  no  recovery  in  this 
case  if  plaintiff,  by  negligence  on  his  part,  contributed  to  bring 
about  the  injuries  sustained.  The  standard  of  care  required  of  a 
minor  in  law  is  that  he  shall  exercise  ordinary  care,  by  which  is 
meant  the  degree  of  care  which  a  person  of  ordinary  prudence,  of 
his  age,  intelligence,  and  experience,  would  have  exercised  under 
the  same  or  similar  circumstances,  and  a  failure  to  exercise  that 
degree  of  care  will  be  deemed  negligence." 

§  4431.     Care  required  from  deaf  person 

The  jury  are  instructed  that,  the  deceased  being  deaf  and  un- 
able to  hear,  it  was  his  duty  to  exercise  great  care  and  caution  in  the 
use  of  his  remaining  senses  to  avoid  dang.er  from  the  train.^' 

§  4432.     Effect  of  intoxication  of  traveler  / 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

deceased  was  drunk  at  the  time  of  the  accident,  and  that  his  drunk- 
is  Chicago,  R.  I.  &  P.  Ky.  Oo.  v.  i7  Hummer's  Ex'x  v.  Louisville  & 

Baronl,  122  P.  926,  32  Okl.  540.  N.  E.  Co.,  108  S.  W.  885,  128  Ky,  486. 

16  Houston   Belt   &   T.    Ry.    Co.    v. 

Price  (Civ.  App.)  192  S.  W.  359. 
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enness  diminished  his  physical  ability  to  guard  against  and  avoid 
the  collision  with  the  defendant's  train,  or  that  orl  account  of  such 
drunkenness  his  mental  faculties  were  blunted  and  rendered  less 
acute  than  they  otherwise  would  have  been,  and  if  you  further  be- 
lieve from  the  evidence  that  if  deceased  had  been  in  full  possession 
of  his  natural  physical  and  mental  power,  unaffected  by  such 
drunkenness,  he  would  have  avoided  the  collision  and  injury,  and 
that  such  injury  was  caused  by  reason  of  the  diminution  of  either 
his  physical  or  mental  powers  on  account  of  such  drunkenness,  and 
that  on  account  of  such  drunken  condition  the  deceased  did  not  ex- 
ercise such  care  and  prudence  as  a  man  of  ordinary  prudence  and 
cate  would  have  used  under  similar  circumstances,  and  that  the 
want  of  such  care  was  the  proximate  cause  of  his  injury,  then  plain- 
tiffs are  not  entitled  to  recover.^* 

§  4433.     Imputing  negligence  of  driver  of  vehicle  to  guest 
§  4433(1)-    Alabama 

Gentlemen  of  the  jury,  the  court  charges  you  that  contributory 
negligence  is  defensive  matter.  The  defendant  in  this  case  will  file 
special  pleas  setting  up  this  defense  to  thte  first  count  of  the  com- 
plaint, which  cl^arges  simple  negligence  in  general  terms.  The 
burden  of  proof  is  on  the  defendant  to  establish  its  special  pleas  to 
your  reasonable  satisfaction  by  the  evidence  in  the  case.  The 
evidence  tends  to  show  that  the  plaintiff,  a  woman,  on  or  about  the 
time  mentioned  in  the  complaint,  was  approaching  defendant's  track 
for  the  purpose  of  crossing  the  same,  at  a  public  road  crossing  in. 
said  county,  in  a  buggy  drawn  by  a  horse  driveiji  by  plaintiff's 
father.  The  alleged  negligence  of  plaintiff's  father,  if  you  find  from 
the  evidence  that  he  was  negligent  as  the  court  has  defined  that 
term,  is  not  imputable  to  the  plaintiff  in  this  case,  unless  you  are 
reasonably  satisfied  from  the  evidence  that  the  plaintiff's  father  was 
acting  as  her  agent  in  driving  said  vehicle  at  the  time,  thereby  mak- 
ing his  acts,  in  view  of  the  law,  her  own,  or  unless  you  are  rea- 
sonably satisfied  from  the  evidence  that  the  plaintiff  was  at  the 
time  in  a  position  to  exercise  authority  or  control  over  her  father, 
the  driver,  or  unless  you  are  reasonably  satisfied  from  the  evidence 
that  plaintiff  and  her  father  were  at  the  time  engaged  in  a  joint 
enterprise,  or  in  carrying  out  a  common  purpose,  neither  one  hav- 
ing exclusive  control  over  the  vehicle  in  which  they  were  riding.^* 
I  4433(2).     Maryland 

The  jury  are  instructed  that  if  the  jury  find  that  the  death  of  K. 
was  caused  by  the  negligence  of  the  agent  or  agents  of  the  defend- 

18  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  i9  Louisville  &  N.  R.  Co.  v.  Calvert 

Harris,  53  S.  W.  599,  22  Tex.  Civ.      54  So.  184,  170  Ala  565 
App.  16. 
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ant,  and  not  from  the  want  of  ordinary  care  and  prudence  on 
the  part  of  K.  directly  contributing  thereto,  and  further  find  that  at 
the  time  of  the  accident  referred  to  the  said  K.  was  not  the  owner 
and  did  not  control  the  automobile  truck  in  which  he  was  riding, 
and  that  he  exercised  no  control  over  the  driving  and  management 
thereof,  but  that  said  automobile,  if  they  so  find,  was  being  operated 
by  another,  then,  even  if  they  find  the  said  other  person  was  guilty 
of  negligence  in  the  manner  in  which  he  managed  and  drove  the 
said  truck  which  contributed  to  the  happening  of  the  accident, 
as  a  matter  of  law,  the  negligence  of  the  said  'other  person  cannot 
be  imjputed  to  the  deceased,  K.,  and  forms  no  bar  to  the  right  of 
recovery  of  the  plaintiff  in  this  castf  against  the  defendant.** 

You  are  instructed  that,  if  the  jury  believe  that  the  plaintiff  was 
injured  by  the  negligence  of  the  defendant,  as  stated  in  the  dec- 
laration, then  it  is  no  defense  to  this  action  that  the  carriage  in 
which  she  was  riding  was  driven  negligently,  and  that  such  negli- 
gence contributed  to  the  injury  complained  of,  provided  the  jury 
believe  that  the  conveyance  in  which  she  was  riding  was  driven  by 

a  certain  ,  who  had  hired  the  same  for  his  own  use,  and 

upon  his  own  responsibility,  and  that  the  ^aintiff  was  merely 
a  passenger  ocdupying  a  seat  in  said  conveyance  by  his  invitation, 

and  that  she  exercised  no  control  over  said ,  and  interfered 

in  no  manner  whatever  with  his  management  of  said  conveyance.*^ 

§  4433(3).    Missouri 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  plaintiff  was  in  a  vehicle  with  one  C,  and  that  said  C.  had  com- 
plete control  of  the  vehicle  and  was  controlling,  the  movements  and 
driving  the  same  at  and  before  the  collision,  and  if  you  further  be- 
lieve from  the  evidence  .that  plaintiff  had  no  cdntroL  over  said  ve- 
hicle or  its  movements,  and  that  said  C.  was  not  in  the  employ  of 
plaintiff  or  under  his  control,  and  if  you  further  believe  that  plain- 
tiff had  no  right  or  authority  to  control  or  direct  the  said  C,  then 
you  are  instructed  that  plaintiff  is  not  chargeable  with  the  negli- 
gence, if  any,  of  the  said  C,  and^  if  from  all  the  evidence  you  believe 
plaintiff  acted  as  a  reasonably  prudent  person  under  the  circum- 
stances and  conditions  surrounding  him  at  the  time  the  vehicle  ap- 
proached near  and  went  upon  said  crossing,  then  you  are  not  war- 
ranted in  finding  for  defendant  upon  its  plea  of  contributory  neg- 
ligence.** 

2  0  McAdoo  V.  State,  111  A.  476,  136  Hogeland,  66  Md.  149,  7  A.  105,  59  Am. 
Md.  452.  St.  Rep.  159. 

21  Philadelphia,  W.  &  B.  K.  Co.  v.         22  Byars  v.  Wabash  R.  Co.,  141  S. 

W.  926,  161  Mo.  App.  692. 
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§  4433(4).     Utah 

You  are  further  instructed  that,  where  a  train  is  neglig-ently  run 
across  a  public  highway  and  collides  with  a  vehicle  attempting  to 
use  the  crossing,' if  a  person  in  the  vehicle  who  is  not  driving  the 
same  and  has  no  management  or  control  over  it  is  killed,  and  such 
person  is  an  unmarried  daughter,  the  father  is  not  prevented  from 
recovering  damages  because  the  driver  of  the  vehicle  was  guilty 
of  negligence  in  entering  upon  the  crossing.  Under  such  circum- 
stances the  father  has  the  right  to  sue  either  the  railroad  company 
or  the  driver,  or  both,  and  if  he  brought  suit  against  the  driver, 
the  driver  could  not  escape  responsibility  by  claiming  that  the  rail- 
road company  was  also  negligent,i  and  if  he  brought  suit  against 
the  railroad  company,  it  could  not  claim  freedom  from  responsi- 
bility because  the  driver  was  also  negligent;  and  in  this  case  the 
plaintiff  is  entitled  to  recover  if  the  defendant  was  guilty  of  neg- 
ligence in  some  of  the  particulars  alleged  in  plaintiff's  complaint, 
and  such  negligence  was  the  proximate  cause  of  the  accident  result- 
ing in  the  death  of  his  daughter,  and  no  negligence  of  any  one 
else  could  defeat  the  plaintiff's  right  to  recover  except  the  negli- 
gence of  the  deceasi^ ;  and  in  this  case  you  are  instructed  that  the 
deceased  was  not  guilty  of  negligence.^*  t 

§  4434.     Negligence  of  traveler  not  proximately  contributing  to  ac- 
cident 

You  are  instructed  that  even  though  you  may  believe  from  the 
evidence  that  at  and  just  prior  to  the  collision  complained  of  the 
plaintiff  was  running  his  automobile  at  an  excessive  rate  of  speed 
and  in  excess  of  the  speed  as  provided  by  the  ordinances  of  the  city 
of for  said  place,  and  that  plaintiff  was  negligent  in  so  do- 
ing, if  he  did, so,  but  if  you  further  believe  from  the  evidence  that 
the  speed  at  which  plaintiff  was  running  his  automobile  did  not 
proximately  cause  or  contribute  to  cause  the  collision  and  conse- 
quent injuries,  if  any,  to  plaintiff  and  his  automobile,  then  in  such 
event,  if  you  so  find,  you  are  instructed  that  you  cannot  find  against 
the  plaintiff  on  the  ground  of  his  running  his  automobile  at  an 
excessive  rate  of  speed  in  excess  of  the  speed  limit  at  such  place, 
if  he  did  so.^* 

§  4435.     Effect  of  contributory  negligence 
§4435  (I).    United  States 

Turning,  now,  to  the  conduct  of ,  and  subjecting  that  to  the 

same  test  of  reasonable  prudence  and  cautious  conduct  of  a  person 
in  his  situation,  you  will  understand  that,  no  matter  how  neo-ji- 

23  Martindale  v.  Oregon  Sliort  Line  =*  Texas  &  P.  Ey.  Co  v  Hilsartripr 

B.  Co.,  160  P.  275,  48  Utah,  464.  (Tex.  Civ.  App.)  149  s.  W-'im 
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gently  the  company  ran  this  train,  or  how  unreasonably  they  neg- 
lected to  provide  sufficient  safeguards  at  the  crossing,  if  he  brought 
his  death  upon,  himself  by  his  own  negligence  his  administrator  is 
not  entitled  to  a  verdict  in  this  suit.^* 
S  4435(2).     Arkansas 

The  jury  are  instructed  that  if  plaintiff  failed  to  exercise  that 
care  which  the  law  requires  of  one  before  going  upon  or  crossing 
over  a  railway  track  where  there  are  moving  trains,  and  this  negli- 
gence contributed  directly  and  proximately  to  his  injury,  he  could 
not  recover,  unless  appellant  had  knowledge  of  appellee's  perilous 
position  in  time  to  have  avoided  injuring  him  by  the  use  of  ordinary 
care,  and  failed  to  exercise  such  care.^* 

§  4435(3).    Indiana 

The  jury  are  instructed  that  "contributory  negligence"  is  such 
negligence  on  the  part  of  plaintiff  as  helped  to  produce  the  injuries 
complained  of,  and  if  the  jury  find,  from  a  preponderance  of  all  the 
evidence  in  this  case,  plaintiff  was  guilty  of  any  negligence  that 
helped  to  bring  about  or  produce  the  injuries  complained  of,  then 
and  in  that  case,  the  plaintiff  cannot  recover  in  this  action.^'' 

§  4435(4).    Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  at  the  time  and  place  plaintiff  claims  to  have  been  in- 
jured he  failed  to  exercise  ordinary  care  in  crossing  the  railroad 
track,  and  but  for  such  failure  upon  his  part  the  injury  would  not 
have  occurred,  then  the  law  is  for  the  defendant,  and  you  should 
so' find,  although  you  may  believe  from  the  evidence  that  the 
persons  in  charge  of  the  train  as  well  as  the  flagman  were7  each 
or  both,  guilty  of  negligence.** 

§  4435(5).    New  York 

The  jury  are  instructed  that,  if  the  negligence  of  the  deceased 
in  any  manner  contributed  to  cause  the  collision  which  resulted 
in  his  death,  the  plaintiff  cannot  recover.*' 

§  4435(6).     Oklahoma 

The  court  further  instructs  you  that  the  plaintiff  and  the  de- 
fendant both  had  a  right  to  use  the  streets  in  the  town  of 


where  the  accident  is  alleged  to  have  happened.  It  was  likewise 
the  duty  of  both  to  exercise  reasonable  care  to  avoid  the  collision, 
but  it  was  hot  the  duty  of  the  defendant  to  exercise  a  higher  de- 

2B  Grand  Trunk  Ry.  Co.  of  Canada         2?  Baltimore  &  O.  S.  W.  Ry.  Co.  v. 
V.  Ives,  12  S.  Ct.  679,  144  U.  S.  408,      Young,  54  N.  B.  791,  153  Ind.  163. 
36  K  Ed.  485.  2s  Cross  v.  Illinois  Cent.  R.  Co.,  110 

2f>  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.      S.  W.  290,  33  Ky.  Law  Rep.  432. 
Taylor,  42  S.  W.  831,  64  Ark.  364.  2»  Wilds  v.  Hudson  River  R.  Co., 

24  N.  Y.  430. 
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gree  of  care  than  the  plaintiff,  nor  was  it  the  duty  of  the  plaintiff 
to  exercise  a  higher  degree  of  care  than  the  defendant.  It  was  the 
duty  of  each,  acting  in  his  own  place,  under  the  circumstances 
surrounding  each — that  is,  plaintiff  and  the  defendant's  employes 
in  charge  of  the  switch  engine — to  exercise  that  degree  of  care 
to  avoid  any  accident  which  a  reasonably  prudent  person  would 
have  exercised  under  the  circumstances.  If  defendant's  negligence 
is  the  proximate  cause  of  the  injuries,  then  it  is  liable  for  dam- 
ages. If  the  plaintiff's  negligence  and  tTie  defendant's  negligence 
are  equal,  it  cannot  be  said  that  the  defendant's  negligence  is  the 
proximate  cause,  and  therefore  the  plaintiff  would  not  be  entitled 
to  recover.  And  in  this  case,  if  the  plaintiff  and  the  defendant's 
employes  in  charge  of  the  engine,  with  equal  negligence,  approach- 
ed each  other  on  the  highway  and  an  injury  resulted  to  the  plain- 
tiff from  the  collision,  then  there  can  be  no  recovery  for  the  rea- 
son it  cannot  be  said  that  the  negligence  of  either  is  the  proximate 
cause  of  the  injuries  of  the  other.**    i 

The  court  instructs  the  jury  that  contributory  negligence  is  neg- 
ligence on  the  part  of  the  plaintiff  contributing  as  a  proximate 
cause  to  his  injury  or  damage.  In  this  connection  you  are  charged 
that  the  plaintiff  in  this  action  is  chargeable  with  all  of  the  acts 
or  omissions,  if  any,  of  which  the  plaintiff's  employes  were  guilty 
in  handling  the  automobile  in  question.  The  defendant  has  plead 
as  a  defense  to  this  action  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  in  that  its  employes  operating  said  automobile 
failed  to  make  any  effort  to  ascertain  whether  or  not  a  train  was 
about  to  approach  said  crossing  and  drove  said  automobile  upon 
said  tracks  without  looking  for  a  train.  Now,  if  you  believe  from 
the  evidence  that  the  agents,  servants,  and  employes  of  the  plain- 
tiff, operating  said  automobile,  drove  the  same  upon  the  tracks  of 
the  defendant  without  making  any  effort  to  ascertain  whether  or 
not  a  train  was  about  to  pass  over  the  same,  and  if  you  further 
believe  that  such  failure,  if  any,  was  the  proximate  cause  of  the 
damage,  if  any,  done  to  plaintiff's  property,  then,  and  in  that  event, 
you  will  find  for  the  defendant,  unless  you  find  that  the  defendant 
was  guilty  of  willful,  wanton,  and  gross  negligence,  as  hereinafter 
defined  to  you.^*- 

«  4435(7).    Utah 

You  a:re  further  instructed  that,  where  the  operatives  of  a  train 
approach  and  enter  upon  a  public  crossing  carelessly,  and  a  person 

30  Missouri,    O.  •  &   G.   Ry.   Co.    v.  comparative  negligence,   which   does 

Parker,  151  P.  325,  50  Okl.  491.    The  not  obtain  in  Oklahoma, 

court  overruled  an  objection  to  this  3i  St.  Louis  &  S.  F.  R.  Co.  v.  Model 

instruction  that  it  stated  the  law  of  Laundry,  141  P.  970,  42  Okl.  501 
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driving  over  the  crossing  is  killed  as  a  consequence,  no  recovery  of 
damages  can  be  had  from  the  company  if  he  himself  was  guilty 
of  negligently  entering  upon  the  crossing;   for  in  such  case  he  is 
guilty  of  contributory  negligence.®* 
§4435(8).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  engineer  was  guilty  of  negligence  in  failing  to  see 
the  deceased,  or  warn  him  of  the  approach  of  the  train,  or  in  fail- 
ing to  endeavor  to  stop  or  reduce  the  speed  of  the  train  after  the 
engineer  could  by  the  exercise  of  due  care  have  seen  deceased's  dan- 
ger, and  if  they  further  believe  from  the  evidence  that  the  deceased 
by  the  exercise  of  due  care  on  his  part  would  or  should  have  dis- 
covered the  negligent  omission  of  the  engineer  in  time  to  have 
saved  himself,  the  jury  must  find  for  the  defendant.** 

The  court  instructs  the  jury  that ,  the  plaintiff's  testator, 

in  going  upon  the  tracks  in  front  of  the  approaching  train,  was 
guilty  of  negligence,  and  in  the  absence  of  evidence  that  he  could 
not  have  gotten  off  the  track  sooner,  his  negligence  continued  as 
long  as  he  remained  on  the  track,  and  until  the  train  collided  with 
him.     Therefore,  notwithstanding  the  engineer,   also,   may  have 

been  guilty  of  negligence  in  not  seeing  — ,  or  in  not  sounding 

the  whistle,  or  in  not  endeavoring  to  stop  or  reduce  the  speed  of 
the  train,  the  jury  must  nevertheless  find  for  the  defendant.** 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  decedent, ,  could  have  stepped  from  the  track 

and  avoided  collision  with  the  train  after  the  train  had  reached  a 
point  at  which  no  effort  on  the  part  of  the  engineer  could  have 
prevented  the  collision,  then  the  jury  must  find  for  the  defendant, 
even  though  they  believe  from  the  evidence  that  the  engineer 
might,  by  the  previous  exercise  of  due  care,  have  discovered,  in 
time  to  have  prrevented  the  collision,  the  said  decedent's,  intention 
to  cross  the  track  in  front  of  the  train.*® 

The  court  instructs  the  jury  that  if  the  engineer  failed  to  see 

and  warn  ,  and  failed  to  endeavor  to  stop  or  reduce  the 

speed  of  the  train  when  by  the  exercise  of  due  care-  he  could  or 

should  have  done  so,  and  that failed  to  see  the  approaching 

train  when  by  the  exercise  of  due  care  he  could  have  done  so,  and 
prevented  the  collision,  then  the  jury  must  find  for  the  defendant.** 

The  court  instructs  the  jury  that  if  decedent's  death  was  due 

32  Martindale  v.  Oregon  Short  Line  so  Morton's  Ex'r  v.  Southern  Ky. 
K.  Co.,  160  P.  275,  48  Utah,  464.  Co.,  71  S.  E.  561,  112  Va.  .398. 

33  Morton's  Ex'r  v.  Southern  Ky.  so  Morton's  Ex'r  v.  Southern  Ry. 
Co.,  71  S.  E.  561, 112  Va.  398.  Co.,  71  S.  E.  561,  112  Va.  398. 

3*  Morton's    Ex'r   v.    Southern   Ry. 
Co..  71  S.  E.  561,  112  Va.  398. 
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to  tlTe  concurring  negligence  of  himself  and  the  defendant's  serv- 
ants in  charge  of  the  train,  that  is,  to  the  negligence  of  both  par- 
ties, decedent  and  the  company,  operating  and  in  effect  at  the  sarne 
time,  they  must  find  for  the  defendant.*' 

§  4436.     Effect   of   contributory   negligencq   where   negligence   of 
railrqad  company  consists  in  violation  of  ordinance 

You  are  instructed  that  the  plaintiff  claims  to  have  proved  that 
the  defendant  at  the  time  of  the  accident  was  running  its  shifter 
in  violation  of  each  of  said  ordinances.  It  is  for  you  to  say  wheth- 
er such  proof  has  been  made  or  not.  If  it  has,  then  we  say  to 
you  that  such  violation  would  constitute  negligence  on  the  part 
of  the  defendant,  and  it  would  be  liable  in  his  action,  if  such  neg- 
ligence was  the  cause  of  the  accident  and  the  plaintiff's  own  neg- 
ligence did  not  contribute  thereto.  But  if  the  deceased  could,  by 
the  exercise  of  due  care  and  caution  on  his  part,  have  avoided  the 
accident,  it  was  his  duty  to  do  so,  and  his  failure  so  to  do  would 
prevent  him  from  recovering,  no  matter  if  the  speed  of  the  shifter 
was  excessive  and  illegal,  and  no  lookout  was  kept  or  maintained 
by  the  defendant.  The  law  does  not  permit  any  one  'to  recover 
damages  from  another  for  an  injury,  if  his  own  negligence  has  con- 
tributed thereto,  or  where  by  the  exercise  of  reasonable  care  he 
could  have  avoided  it,  no  matter  how  great  the  negligence  of  such 
other  person  may  have  been.  If,  therefore,  in  this  case  the  de- 
ceased had  a  clear  and  unobstructed  view  of  the  approaching 
shifter,  and  saw  or  heard  it,  or  by  the  reasonable  use  of  his  senses 
could  have  seen  or  heard  it,  or  if  he  had  a  timely  and  sufficient 
warning  of  its  approach,  and  bj'  the  exercise  of  reasonable  care 
and  caution  on  his  own  part  the  accident  could  have  been  avoided, 
he  cannot  recover.^* 

§  4437.     Doctrine  of  last  clear  chance 
§  4437(1).    Alabama 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  Mrs.  approached  the  railroad  crossing,  wishing 

to  cross,  and  that  she  saw  or  heard  the  train  approaching,  and  that 
she  for  herself  measured  the  distance  and  time  it  would  take  to 
cross,  and,  acting  upon  her  own  judgment,  undertook  to  cross, 
then  I  charge  you  that  she  assumed  the  risk,  and  her  administra- 
tor cannot  hold  the  railroad  company  responsible,  unless  Mrs. 
's  intention  was  apparent  to  the  employes  of  defendant  oper- 
ating the  train,  and  after  her  perilous  intention  and  conduct  be- 

87  Morton's   Ex'r  v.    Southern'  Ey.  ss  Short  v.  Philadelphia    B    &  W 

Co.,  71  S..  E.  561,  112  Va.  398.  R.  Co.  (Del.)  76  A.  3CJ,  7  Penuewiu! 

108. 
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came  apparent,  by  the  exercise  of  due  care  and  diligence,  the  in- 
jury could  have  been  avoided.^* 

§  4437(2).    California 

The  court  instructs  the  jury  that  one  having  knowledge  of  the 
dangerous  situation  of  another  and  having  a  clear  opportunity, 
by  tTie  exercise  of  proper  care,  to  avoid  injuring  another,  must  do 
so,  notwithstanding  that  the  latter  has  placed  himself  in  such  sit- 
uation of  danger  by  his  own  negligence.  If,  therefore,  you  should 
find  from  the  evidence  that  the  motorman  of  defendant's  car  which 
collided  with  the  wagon  saw  the  decedent  on  the  wagon  on  the 
track,  and  could  have  stopped  the  train  without  injury  to  the  same 
or  to  its  passengers,  and  by  so  stopping  the  train  within  the  short- 
est time  and  space  possible  under  the  circumstances,  could  have 
avoided  the  collision,  and  neglected  to  do  so,  in  consequence  of 
Avhich  neglect  to  stop  the  train,  the  decedent  was  killed,  the  plain- 
tiff is  entitled  to  a  verdict.** 

§  4437(3).    Florida 

The  jury  are  instructed  that,  while  it  was  the  duty  of  the- plain- 
tiff's husband,  in  crossing  the  railroad  track  of  the  defendant,  to 
look  and  listen  for  approaching  trains  with  such  care  as  an  ordi- 
narily prudent  man  would  have  used,  yet  that  failure  on  his  part 
to  do  so — if  the  jury  find  there  was  a  failure  on  his  part  to  do  so — ■ 
was  not  such  contributory  negligence  as  would  bar  plaintiff's  right 
of  recovery,  if  they  further  find  that  the  defendant,  after  seeing 
the  plaintiff's  husband,  or  after  it  should,  in  the  exercise  of  due 
care,  have  seen  the  plaintiff's  husband  on  its  track,  or  so  near 
thereto  as  not  to  have  space  to  pass  clear,  failed  to  exercise  all 
proper  means  to  avoid  the  accident.*'- 

$  4437(4).     Kentucky 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plain- 
tiff, before  driving  upon  defendant's  track,  to  exejcise  reasonable 
care  to  ascertain  whether  a  car  was  approaching  and  whether  or 
not  it  was  dangerous  for  him  to  drive  upon  the  track,  and  if  the 
plaintiff  failed  to  exercise  such  care,  and  but  for  such  failure,  if 
he  so  failed,  the  collision  would  not  have  occurred  and  plaintiff 
was  injured,  then  the  jury  should  find  for  the  defendant,  unless 
defendant's  motorman  knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  plaintiff  was  upon  or  about  to  cross  de- 
fendant's track  in  time  to  have  prevented  the  collision  by  the  ex; 
ercise  of  ordinary  care  in  the  use  of  the  means  at  his  command, 

38  Memphis  &  0.  R.  Co.  v.  Martin,  ^i  Florida  Cent.  &  P.  R.  Co.  v.  Fox- 

23  So.  231,  117  Ala.  367.  worth,  25  So.  338,  41  Fla.  1,  79  Am. 

40  liardi  v.  Central  California  Trac-  St.  Rep.  149. 
tion  Co.,  172  P.  763,  36  Cal.  App.  488. 
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and  he  failed  to  use  such  care,  in  which  event  you  will  find  for  the 
plaintiff;  but,  if  you  believe  from  the  evidence  that  the  vehicle 
in  which  plaintiff  was  riding  was  negligently  driven  upon  the  track 
of  the  defendant,  at  a  time  when  the  defendant's  car  was  so  near 
that  the  motorman  in  charge  thereof  could  not  by  the  exercise  of 
ordinary  care  in  the  use  of  the  means  at  his  command  have  pre- 
vented the  collision,  you  will  find  for  the  defendant.** 

The  jury  are  instructed  that  if  was  himself  negligent, 

and  but  for  this  would  not  have  been  killed,  they  should  find  for 
the  defendant,  unless  those  in  charge  of  the  engine,  after  they  dis- 
covered, or  by  ordinary  care  could  have  discovered,  the  peril  in 
which  his  negligence  had  placed  him,  thereafter  failed  to  use  ordi- 
nary care  to  avoid  injuring  him,  in  which  event  they  should  find 
for  the  plaiptiff.** 

§  4437(5).    Maryland 

You  are  instructed  that,  notwithstanding  the  jury  may  find  that 
the  plaintiff  was  guilty  of  negligence,  and  that  such  negligence 
contributed  to  the  injury  of  which  she  complains,  yet  still,  if  the 
agents  of  the  defendant  were  aware  of  such  negligence  in  time, 
by  the  use  of  ordinary  care  and  prudence,  to  have  avoided  the  ef- 
fect of  such  negligence  on  her  part,  but  did  not  do  so,  then  such 
negligence  on  her  part  is  not  such  contributory  negligence  as  to 
constitute  a  defence  to  this  action.** 

The  jury  are  instructed  that,  if  they  find  from  the  evidence  that 

the  defendant  owned  and  operated  a  railroad  in  ,  as  stated 

in  the  first  prayer,  and  that  on  the  night  of  the  ,  the  plain- 
tiff was  stupidly  drunk,  on  his  hands  and  knees,  on  the  defend- 
ant's track,   at  or  near  th€   crossing  thereof   over  street, 

and  was  injured  and  wounded  by  a  passing  train  of  cars,  then 
the  plaintiff  is  entitled  to  recover,  provided  the  jury  further  find 
that  the  agents  of  the  defendant  in  charge  of  said  cars  discovered 
the  plaintiff  in  such  dangerous  situation  in  time  to  stop  said  cars 
and  save  the  plaintiff  from  injury  by  the  use  of  ordinary  care 
and  caution  on  the  part  of  such  agents  in  charge  of  said  cars.*® 
§  4437(6).    Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  defendants'  locomotive  engineer  in  charge  of  the 
train  saw  an  object  on  or  near  the  track  in  a  place  of  peril  and 
was  then  unable  to  know  whether  the  same  was  a  human  being 

*2  Logan   V.   Kentucky  Traction   &  44  Philadelphia    W    k  n    T>    Pn    v 

Terminal  Co.,  164  S.  W.  326,  158  Ky.      Hogeland,  66  Md.  Tiof  7  A    105?"  59 

R  "00""?^'^  w'V«^^?9r^'^  1^-  "^  "  Bammore  &  Ohio  R.  Co.  v.  Kean, 
R.  Co.,  108  S.  W.  885,  128  Ky.  486.      65  Md.  394,  5  A.  325. 
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or  not,  he  had  no  right  to  continue  the  speed  of  the  train  without 
abatement  until  he  actually  saw  that  in  fact  the  object  was  a  hu- 
man being;  but,  under  the  law,  immediately  upon  seeing  the  ob- 
ject, it  became  his  duty  to  exercise  ordinarily  prudent  care  to  de- 
termine whether  in  fact  the  object  was  a  human  being,  and  to  use 
such  care  as  an  ordinarily  prudent  engineer  would  have  exercised 
under  the  same  circumstances,  with  the  appliances  at  his  com- 
mand, to  reduce  the  speed  if  reasonably  necessary  and  control  the 
speed  of  the  train  and  avoid  injury  upon  the  first  appearance  to 
him  of  the  danger  of  striking  a  human  being,  and  if  you  find  and 
believe  from  the  evidence  that  defendants'  said  engineer  did  not 
exercise  such  care  in  the  control  of  the  train  as  an  ordinarily  pru- 
dent person  would  have  exercised,  after  he  saw,  the  object  on  the 
track,  and  that  such  failure  on  his  part  directly  contributed  to 
cause  the  death  of  ,  then  defendants  were  guilty  of  negli- 
gence, provided  you  find  from  the  evidence  that was  at  the 

time  on  or  near  the  track  at  a  place  where  there  was  at  the  time 
and  continuously  for  several  years  prior  thereto,  with  the  knowl- 
edge and  consent  of  said  railroad  company,  there  had  been  a  pas- 
sageway or  crossing  across  the  tracks  of  said  railroad,  which  was 
used  and  treated  as  a  thoroughfare  by  a  large  number  of  people, 
not  employes  of  said  railroad  company,  who  were  in  the  habit  of 
walking  and  driving  to  and  fro  thereon.** 

You  are  instructed  that,  although  you  may  believe  from  the 

evidence  that  was  guilty  of  negligence  in  stepping  upon 

the  track,  yet  if  you  further  find  from  the  evidence  that,  after  said 

was  guilty  of  negligence,  the  agents,  servants,  and  employes 

of  defendant  in  charge  of  the  locomotive  and  cars  discovered,  or 
could  have  discovered  by  the  use  of  ordinary  care,  her  condition, 
and  the  danger  of  the  same,  if  it  was  dangerous,  and  could  have 
avoided  injuring  her  by  the  use  of  ordinary  care,  and  failed  to  do 
so,,,  then  such  negligence  of  said  is  no  defense  to  this  ac- 
tion." 

§  4437(7).    New  York 

The  jury  are  instructed  that  the  deceased,  ,  could  not, 

by  His  own  negligence,  cast  upon  the  defendant  the  necessity  of 
exercising  extraordinary  care.** 

§  4437(8).     Oklahoma 

The  court  instructs  the  jury  that  the  rule  is  that,  even  if  the 
defendant  be  shown  to  have  been  guilty  of  negligence,  the  plain- 
ts Owen  V.  Delano  (App.)  194  S.  W.         *8  Wilds  v.  Hudson  Eiyer  R.  Co., 
756.  '  24  N.  Y.  430. 

47  Sullivan  v.  Missouri  Pac.  Ry.  Co., 
23  S.  W.  149,  IIT  Mo.  214. 
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tiiF  cannot  recover  if  he  himself  be  shown  to  have  been  guilty  of 
contributory  negligence  which  may  have  had  something  to  do  in 
causing  the  accident ;  yet  the  contributory  negligence  on  his  part 
would  not  exonerate  the  defendant  and  disentitle  the  plaintiff  from 
recovering,  if  it  be  shown  that  the  defendant  might,  by  the  exer- 
cise of  reasonable  care  and  prudence,  have  avoided  the  conse- 
quences of  the  plaintiff's  negligence.  Defendant  claims  that  plain- 
tiff in  driving  on  the  track  was  guilty  of  negligence  which  was 
the  proximate  cause  of  the  injury,  and  evidence  has  been  intro- 
duced showing  that  the  engineer  saw  the  plaintiff  driving  onto 
the  track  before  the  collision  occurred.  You  are  instructed  that, 
even  though  you  should  find  that  plaintiff  in  driving  on  the  track 
was  guilty  of  negligence  which  contributed  to  his  injury,  this  fact 
would  not  bar  his  recovery,  if  the  engineer  discovered  his  position 
and  that  he  was  in  peril  in  time  to  avoid  the  collision,  and  after 
such  discovery  neglected  to  exercise  reasonable  care  to  avoid  this 
collision  and  as  a  result  of  his  failure  to  exercise  such  care  the  col- 
lision occurred.*® 

8  4437(9).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that, 
when  the  engine  that  killed  said  team  was  approaching  said  crossing 

on avenue  on  said  occasion,  the  employes  of  defendant  op-  " 

erating  said  train  saw near  defendant's  track  at  said  cross- 
ing, driving  toward  said  crossing,  and  it  reasonably  appeared  to 
said  employes  that  the'  said  would  not  probably  stop  be- 
fore he  reached  said  track,  or  would  not  pass  over  the  same  in 
time  to  avoid  a  collision  with  said  train,  and  if  you  further  believe 
from  the  evidence  that  said  employes  then  failed  to  use  all  the 
means  they  had  at  hand,  consistent  with  the  safety  of  said  engine 
to  stop  the  same,  and  prevent  a  collision,  and  if  you  further  be- 
lieve from  the  evidence  that  by  the  use  of  all  the  means  they  had 
at  hand  for  stopping  said  engine,  they  could  have  stopped  the 
same,  or  so  reduced  the  speed  thereof,  as  to  avoid  a  collision  with 
said  team,  you  will  find  for  the  plaintiff,  even  though  you  may  be- 
lieve that  the  said was  guilty  of  contributory  negligence  in 

the  manner  in  which  he  approached  and  drove  upon  said  cross- 
ing.^' 

§4437(10).    Virginia  ~ 

The  court  further  instructs  that  it  was  the  duty  of  deceased,  in 

approaching  the  crossing  on  ,  before  going  upon  the  track, 

or  attempting  to  cross  it,  to  use  his  eyes  and  ears  for  the  purpose 

49  Atchison,  T.  &  S.  F.  By.  Co.  v.  so  St.  Louis  &  S.  F.  R   Co   v   Sum- 

Baker,  130  P.  577,  37  Okl.  48.  merg,  111  S.  W.  2li,  51  Tex  brv.  1^. 
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of  avoiding  danger;  and  if  the  jury  believe  from  the  evidence  that 
he  neglected  to  do  so,  and  attempted  to  cross  the  track  in  front 
of  a  rapidly  moving  train,  in  full  view  and  hearing,  and  was  killed 
in  so  doing,  and  that  his  own  act — his  own  negligence— was  the 
proximate  and  immediate  cause  of  his  death,  or  contributed  to  it, 
they  should  find  for  the  defendant,  provided,  the  jury  further  be- 
lieve from  the  evidence  that  after  said  deceased  was  seen  by  the 
defendant's  servants  in  charge  of  said  train  to  be  in  a  position  of 
danger,  or  might  by  due  diligence  have  been  seen,  they  exercised 
proper  care  and  due  diligence  to  stop  the  train  and  prevent  it  from 
striking  said  deceased."'^ 

§  4437(11).   Washington 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  in 
this  case  that  the  deceased  was  guilty  of  negligence  in  driving  said 
automobile  onto  the  railroad  crossing,  and  that  said  automobile  in 
some  way  became  stalled  or  hung  on  said  crossing,  so  that  said 

was   unable  to  go   across   the   track,   and  that  while   in 

such  dangerous  position  and  unable  to  extricate  himself  there'from 
the  engineer  and  fireman  on  defendants'  train  saw  the  automobile 
stopped  on  the  crossing  in  time  to  have  stopped  the  train  by  the 
use  of  reasonable  diligence  and  skill  on  their  part  before  reaching 
said  crossing,  and  did  not  do  so,  or  if  you.  find  that  said  engineer 
and  fireman  by  the  use  of  reasonable  diligence  and  watchfulness 
on  their  part  should  have  discovered  said  stalled  automobile  on 
the  crossing  in  time  to  have  stopped  the  train  by  the  use  of  rea- 
sonable diligence  and  skill  before  reaching  the  crossing,  and  did 
not  do  so,  then  in  either  event  defendants  are  guilty  of  such  neg- 
ligence as  to  render  them  liable  for  the  killing  of  said  deceased,  if 
he  was  killed  by  defendants'  train,  regardless  of  said  deceased's 
negligence  in  going  upon  said  crossing  in  the  first  place;  the  law 
being  that  the  party  who  has  the  last  opportunity  of  avoiding  ac- 
cident is  not  excused  by  the  negligence  of  any  one  else.  His  neg- 
ligence, and  not  that  of  the  one  first  at  fault,  is  the  sole  proximate 
cause  of  the  injury.  Stated  otherwise,  the  law  is  that,  where  both 
parties  are  negligent,  the  one  that  haS  the  last  opportunity  to  avoid 
accident,  notwithstanding  the  negligence  of  the  other,  is  solely  re- 
sponsible for  it,  his  negligence  being  deemed  the  direct  and  proxi- 
mate cause  of  it.*'' 

51  Baltimore  &  O.  R.  Co.  v.  Few's  =2  McKinney  v.  Port  TOWnsend  & 
Ex'r,  26  S.  E.  406,  94  Va.  82.  P.  S.  Ry.  Co.,  158  P.  lOT,  91  Wash. 

387. 
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§  4438.     Inability  to  set  up  contributory  negligence  as  a  defense 

to  liability  for  reckless  and  wanton  conduct 
§  4438(1).    Alabama 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence  in 
this  case,  that  the  defendant's  agent  or  servant  in  charge  of  the 
two  cars  and  the  caboose  ran  them  at  a  high  rate  of  speed,  without 
signals  of  approach,  without  warning,  af"the  place  where  the  de- 
cedent,   ,  was  killed,  and  if  said  place  of  killing  was  in  an 

incorporated  town,  where  those  in  charge  of  said  cars  and  caboose 
knew  the  public  at  said  time  were  wont  to  pass  and  did  pass  with 
such  frequency  and  in  such  numbers  as  that  those  in  charge  of 
said  cars  and  caboose  knew  that  there  was  a  likelihood  that  there 
were  persons  on  the  track  a,t  the  time  and  place  when  and  where 
deceased,  ,  was  killed,  and  that  such  persons  might  be  in- 
jured by  such  cars  and  caboose  at  that  time  and  place,  then  that  is 
such  reckless  indifference  to  the  safety  of  such  persons  as  would 
render  the  defendant  liable  for  the  injuries  received;    and  in  such 

event,  plaintiff  is  entitled  to  a  verdict,  if  was  thus  killed, 

notwithstanding  there  was  no  faulf  on  the  part  of  servants  of  de- 
fendant, after  discovery  of  the  peril  of  the  deceased,  and  notwith- 
standing the  deceased, ,  was  negligent.^  . 

§  4438(2).    Kansas 

You  are  instructed  that,  before  the  plaintiff  can  recover  in  this 
case,  you  must  not  only  find  that  the  defendant's  servants  and  em- 
ployes were,  guilty  of  ordinary  negligence,  but  you  must  find  that 
such  negligence  and  want  of  care  was  reckless  and  wanton.  The 
undisputed  evidence  in  this  case  clearly  shows  that  the  plaintiff 
was  guilty  of  negligence  at  the  time  he  approached  the  crossing 
in  question  by  not  looking  to  the  east  to  see  whether  or  not  a 
train  was  approaching  from  that  direction.  And,  being  so  negli- 
gent, he  cannot  recover  in  this  case  on  account  of  the  mere  want 
of  ordinary  care  and  prudence  on  the  part  of  the  defendant  com- 
pany's servants  and  employes.  But,  even  though  the  plaintiff  ,was 
guilty  of  such  negligence,  yet  if  you  believe  from  the  evidence 
that  the  operation  of  the  train  in  question  by  the  servants  and  em- 
ployes of  the  defendant  company,  at  the  time  of  the  accident,  was 
reckless  and  wanton,  then  the  defendant  company  cannot  avail  it- 
self of  the  defense  of  negligence  on  the  part  of  plaintiff,  and  plain- 
tiff would  be  entitled  to  recover.^* 

You  are  instructed  that  the  words  "reckless  and  wanton,"  as 
herein  used,  means  the  conscious  failure  of  one  charged  with  a  duty 
to  exercise  due  care  and  diligence  to  prevent  an  injury,  after  the 

BS  Alabama  Great  Southern  R.  Co.  b4  Gilbert  v.  Missouri  Pac  Ry   Oo 

V.  Guest,  39  So.  654,  144  Ala.  373.  139  P.  380,  91  Kan.  711.  ' 


4717  EAiLKOADS  '       §  4439: 

discovery  of  the  peril,  or  under  circumstances  where  he  is  charged 
with  the  knowledge  of  such  peril,  and,  being  conscious  of  the  in- 
evitable or  probable  result  of  such  failure,  still  acts  without  due 
care  and  diligence.  And  it  is  immaterial  whether  the  failure  to 
discharge  the  duty  in  the  exercise  of  care  and  diligence  springs 
from  an  act  of  commission  or  omission.  The  duty,  referred  to,  the 
disregard  of  which  amounts  to  wantonness,  is  that  which  arises 
only  when  the  person,  charged  with  dereliction  has  knowledge  of 
the  danger,  or  of  the  facts  which  imputed  that  knowledge  to  him. 
One  who  is  properly  charged  with  recklessness  or  wantonness  is 
not  simply  more  careless  than  one  who  is  only  guilty  of  negli- 
gence ;  his  conduct  must  be  such  as  to  put  him  in  the  class,  with 
the  willful  doer  of  wrong.  The  only  respect  in  which  his  attitude 
is  less  blameworthy  than  that  of  the  intentional  wrongdoer  is 
that,  instead  of  affirmatively-  wishing  to  injure  another,  he  is'  ihet'e- 
ly  ■v<rilling  to  do  so,  or  indifferent  whether  he  does  so  or  not.°® 

You  are  instructed  that  the  trainmen  in  charge  of  said  engine 
had  the  right  to  assume  and  rely  upon  the  fact  that  plaintiff  was 
in  the  possession  of  all  of  his  faculties,  and  that  he,  having  an  un- 
obstructed view  of  said  approaching  train,  knew  of  said  approach- 
ing train,  and  that  he  had  a  team  that  was  safe,  and  that  he  would 
stop  said  team  and  would  not  attempt  to  cross  over  said  track  in 
front  of  said  train,  or  drive  so  close  to  said  track  that  the  train 
passing  along  would  collide  with  said  team,  and  if  you  find  from 
the  evidence  that  said  trainmen  exercised  reasonable  and  ordinary 
care  to  avert  said  accident  after  it  became  apparent  to  them,  or 
would  have  been  apparent  to  a  reasonably  prudent  man,  that  plain- 
tiff was  about  to  go  upon  said  railroad  track  in  front  of  said  train, 
then  you  would  not  be  justified  in  finding  them  or  either  of  them 
guilty  of  wanton  negligence,  and  this  is  the  law,  even  though  you 
should  find  that  said  train  was  being  operated  at  a  greater  rate  of 

speed  than  provided  for  in  the  ordinance  of  the  city  of  — , 

and  without  causing  the  bell  to  be  rung.^ 

§  4439.  Comparative  negligence 

You  are  instructed  that  if  in  this  case  you  are  satisfied  that  the 
plaintiff  was  entitled  to  recover,  but  are  further  satisfied  that  both 
parties  are  at  fault,  and  the  alleged  injury  was  the  fault  of  both, 
and  you  find  that  the  plaintiff  could  not,  by  ordinary  care,  have 
avoided  the  alleged  injury  to  himself  occasioned  by  defendant's 
negligence,  then,  notwithstanding  he  may  have  been  to  some  ex- 
tent at  fault,  he  would  be  entitled  to  recover ;    but  the  damages 

OB  Gilbert  v.  Missouri  Pac.  Ry.  Co.,  "«  Gilbert  v.  Missouri  Pac.  Ry.  Co., 
139  P.  380,  91  Kan.  711.  139  P.  380,  91  Kan.  711. 
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should  be  diminished  by  the  jury  in  proportion  to  the  amount  of 
default  attributable  to  him." 

4.    Pleading  and-  Evidence 

§  4440.     Duty  of  plaintiff  to  prove  case  as  alleged  in  declaration 

The  jury  are  instructed  that  negligence  is  not  to  be  presumed, 
but  must  be  affirmatively  proven  by  the  party  alleging  it,  and  in 
the  manner  alleged  in  the  .declara:tion  in  the  case ;  and  in  this  case 
the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the  defend- 
ant is  entirely  responsible  for  the  injury  complained  of  by  rea- 
son of,  and  in  consequence  of,  the  neglect  charged  in  the  declara- 
tion, and  that  the  plaintiff  did  not  contribute  towards  it.^ 

§  4441.    Presumptions  and  burden  of  proof 
S  4441(1).    Alabama 

You  are  instructed  that  the  burden  is  upon  plaintiff  to  prove 
by  the  evidence  in  this  case,  to  your  reasonable  satisfaction,  every' 
material  allegation  of  his  complaint,  or  of  some  one  count  there- 
of, and  if  he  has  not  so  reasonably  satisfied  you  by  the  evidence, 
then  you  must  find  a  verdict  for  defendant.*' 
§  4441(2).   Arkansas 

You  are  instructed  that  whenever  a  person,  who  is  on  a  railroad 
track  with  right,  is  struck  or  injured  by  the  operating  of  a  railroad 
train  at  a  public  crossing,  the  presumption  is  that  the  striking  or 
injuring  of  such  person  was  caused  by  the  negligence  of  the  rail- 
road company's  servants  and  employes  in  charge  of  the  train  at 
the  time,  and  the  burden  is  upon  the  railroad  company  to  show 
that  its  servants  and  employes  were  not  guilty  of -any  negligence 
causing  the  striking  and  injury."* 

You  are  instructed  that  the  burden  of  proof  is  upon  the  defend- 
ant to  show,  by  a  preponderance  of  the  evidence  in  the  whole  case, 
that  the  plaintiff  was  guilty  of  contributory  negligence,  provided 
such  negligence  is  not  shown  by  plaintiff's  testimony.*^ 
§4441(3).    Delaware 

You  are  instructed  that  negligence  has  been  defined  as  a  failure 
to  use  such  care,  prudence  and  vigilance  as  a  reasonably  prudent 
man,  under  the  peculiar  circumstances  of  the  case  would  exercise 
to  preserve  himself  from  being  injured.  There  is  no  presumption 
of  negligence,  either  on  the  part  of  the  plaintiff  or  on  the  part  of 

67  Atlantic  iCoast  iLine   R.    Co.   v.  so  Louisiana  &  x    n^   r<^  .,  to„„/i 

Taylor  54  S.  E.  622,  12.5  Ga.  454.  son,  192  SW   m  "  m  A?k   32^ 

0^  Thomas  v.  Chicago  &,G.  T.  Ry.  cl  Louis  ana  &  A    Rv    r^    v    -Rnt 

Co.,  49  N.  W.  547,  86  Mich.  496.  eliffe   115  S   W^>4'  Is  ArT"  ro\  ^^^' 

"  Cardwell  v.   Louisville  &  N.  R  '          ^*  ^'  "^^'  ^^  ^"''  ^24- 
Co.,  64  So.  564,  185  Ala.  628. 
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the  defendant,  from  the  mere  ^act  that  injury  resulted  by  the  train 
and  automobile  coming  into  collision ;  that  is,  liability  on  the  part 
of  the  defendant  does  not  arise  out  of  the  mere  fact  that  the  plain- 
tiff was  injured.®* 

§  4441(4).    Georgia 

The  jury  are  instructed  that,  if  it  has  been  shown  in  this  case 
that  the  plaintiff  was  injured  by  the  running  of  the  locomotives, 
cars,  or  other  machinery  of  this  company,  then  a  presumption 
would  be  raised  against  the  company.  This  presumption  may  be 
rebutted  by  the  defendant  by  making  it  appear,  either  from  its 
own  or  from  the  plaintiff's  testimony,  that  the  injury  was  done  by 
plaintiff's  consent,  or  was  caused  by  his  own  negligence ;  and  the 
plaintiff  cannot  recover  if  both  parties  were  negligent,  but  the  neg- 
ligence of  the  plaintiff  was  equal  to,  or  greater  than,  the  defend- 
ant's, or  if  the  injury  was  the  result  of  accident,  unmixed  with 
negligence  on  the  part  of  either  party.** 

§  4441(5).     Illinois 

The  jury  are  instructed  that  the  burden  is  upon  the  plaintiff  to 
prove,  by  the  greater  weight  of  the  evidence,  not  only  the  negli- 
gence of  the  defendant  as  charged  in  the  declaration,  but  also  to 
prove  by  the  greater  weight  of  the  evidence  that  the  deceased  was 
free  from  negligence  which  contributed  to  the  collision  which  caus- 
ed his  death,  and  if  you  find  from  all  of  the  evidence  in  the  case  that 
the  plaintiff  has  not  so  proved  both  of  said  facts,  then  you  should 
find  defendant  not  guilty.®* 

§  4441(6).    Michigan 

You  are  instructed  that  no  presumption  of  negligence  arises  be- 
cause of  the  happening  of  the  accident  and  plaintiff's  injury,  and 
the  burden  of  proof  rests  upon  the  plaintiff  to  show  that  the  de- 
fendant railway  company  was  negligent.®* 

§  4441(7).     Oklahoma 

The  court  instructs  you,  gentlemen  of  the  jury,  that  the  mere 
fact  that  the  plaintiff  has  been  injured  on  the  street  crossing  in 
the  town  of by  an  approaching  switch  engine  of  the  defend- 
ant company  would  not  of  itself  entitle  plaintiff  to  recover,  nor 
show  negligence  on  the  part  of  the  defendant  company;  but  the 
plaintiff  must  go  further  and  show  by  a  fair  preponderance  of  the 
evidence  every  material  allegation  of  his  petition,  and  that  his  in- 
juries, if  any  were  caused  by  the  defendant's  negligence  in  the  op- 

«2  Trimble  v.  Philadelphia,  B.  &  "W.  «*  Chicago,  B.  &  Q.  R.  Co.  v.  Appell, 

R.  Co.,  89  A.  370,  4  Boyce,  519.  103  111.  App.   185. 

8»  Atlantic   Coast  Line  R.    Co.   v.  os  Rathbone  v.  Detroit  United  Ry., 

Locklear,  71  S.  E.  683,  9  Ga.  App.  344.  169  N.  W.  884,  203  Mich.  695. 
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eration  of  the  switch  engine  along  the  public  thoroughfare,  in 
failing  to  give  proper  signal,  and  in  running  at  an  unusual  rate  of 
speed,  and  as  the  direct,  proximate  result  of  the  defendant's  neg- 
ligence in  the  operation  of  said  engine,  plaintiff  was  hurt,  and  that 
said  hurt  was  not  the  result  of  the  plaintiff's  own  carelessness  an-d 
■  negligence  in  failing  to  use  due  caution  and  care  on  its  own  part 
to  stop,  look,  and  listen  for  the  approaching  engine,  and  the  bur- 
den is  also  upon  the  plaintiff  to  show  by  competent  evidence  where 
he  has  been  injured  and  the  extent  thereof  in  order  that  the  jury- 
may  intelligently  assess  his  damages  if  they  find  plaintiff  is  enti- 
tled to  prevail.®* 

§  4441(8).    Virginia 

The"  court  further  instructs  the  jury  that  the  negligence  of  the 
defendant  in  any  particular  cannot  be  presumed;  but  the  burden 
•rests  ;Upon  the  plaintiff  to  prove  the  negligence  alleged  in  the  dec- 
laration to  the  satisfaction  of  the  jury,  by  a  preponderance  of  the 
evidence,  unless  they  should  believe  that  such  negligence  appears 
from  the  evidence  of  the  defendant  in  this  case.*' 

The  court  instructs  the  jury  that  the  fact  that  the  plaintiff  was 

struck  and  injured  by  defendant's  engine  , does  not  raise 

any  presumption  of  negligence  against  the  defendant,  but  the 
burden  rests  upon  the  plaintiff  to  show  by  a  preponderance  of  evi- 
dence that  the  defendant  was  guilty  of  negligence  in  one  or  more 
of  the  particulars  charged  in  the  plaintiff's  declaration,  and  that 
such  negligence  was  the  sole  proximate  cause  of  the  accident  com- 
plained of;  otherwise,  the  jury  must  find  for  the  defendant.** 

§  4442.     Burden  of  proof  as  to  contributory  negligence 

See,  also,  ante,  §  4441(2,  5), 
§  4442(1).     Arizona 

The  jury  are  instructed,  in  the  absence  of  credible  evidence 
on  the  question  of  whether  plaintiff's  decedent  exercised  due  care 
in  going  upon  the  railroad  crossing  where  he  was  killed,  you  must 
presume  that  he  did  exercise  such  care.  The  burden  is  upon  the 
defendant  tO  show  the  contrary  by  a  preponderance  of  the  evi- 
dence. Therefore  if,  under  all  the  proven  facts  and  circumstances 
of  the  case,  the  evidence  of  the  defense  is  not  of  sufficient  weight 
to  establish  the  defendant's  allegations  in  this  respect  by  a  pre- 
ponderance of  the  evidence,  your  finding  must  be  in  accordance 
with  such  presumption  of  due  care.** 

86  Missouri,  0.  &  G.  Ry.  Co.  V.  Park-  E.  A.  1916E,  1222  Ann  Gas  1<)1SD 
er,  151  P.  325,  50  Okl.  491.     .  842.  ' 

6  7  Southern   Ry.   Co.   v.   Vaughan's  o  a  Norfolk  &  W.  Ry.  Co    v    Sink's 

Adm'r.  88  S.  E.  305,  118  Ya.  692,  L.      Ex'r,  87  S.  E.  740,  I^IS  vi.  439. 

8»  Davis  V.  Boggs,  199  P.  116. 
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§  4442(2).    Indiana 

The  jury  are  instructed  that  the  burden  is  on  the  plaintiff  to 
show,  by  a  preponderance  of  the  evidence,  that  she  and  her  father 
vigilantly  used  their  eyes  and  ears  to  ascertain  if  a  train  of  cars 
was  approaching;  and,  if  this  has  not  been  shown  to  you  by  a 
preponderance  of  the  evidence,  the  plaintiff  cannot  recover.'* 

The  jury  are  instructed  that,  when  a  person  crossing  a  railroad 
track  is  injured  by  collision  with  a  train,  the  fault  is  prima  facie 
her  own,  and  she  must  show  affirmatively  that  her  fault  or  negli- 
gence did  not  contribute  to  the  injury,  before  she  is  entitled  to 
recover  for  such  injury.'^ 
S  4442(3).     Maryland 

You  are  instructed  that,  in  order  to  defeat  a  recovery  in  this  suit, 
on  the  ground  of  contributory  negligence  upon  the  part  of  the 
plaintiff,  the  burden  of  proof  is  upon  the  defendant  to  show  that  the 
plaintiff  was  guilty  of  negligence,  and  that  such  negligence  on  her 
part  directly  contributed  to  produce  the  injury.'* 
§  4442(4).   Virginia 

The  court  instructs  the  jury  that  as  a  general  rule  the  burden 
of  proof  is  on  the  defendant  to  show  contributory  negligence  on 
the  part  of  the  plaintiff  if  relied  on  as  a  ground  of  defense,  unless 
contributory  negligence  of  the  plaintiff  is  disclosed  by  his  own 
evidence  or  may  be  fairly  inferred  from  all  the  facts  and  circum- 
stances of  the  case.'* 

The  court  instructs  the  jury  that  negligence  on  the  part  of  the 
decedent  in  approaching  the  crossing  where  he  met  his  death,  or 
in  attempting  to  cross  in  front  of  the  traiii  which  killed  him,  can- 
not be  presumed,  and  the  burden  rests  upon  the  defendant  to 
prove  it  to  the  satisfaction  of  the  jury  by  a  preponderance  of  the 
evidence,  unless  they  should  believe  that  such  contributory  neg- 
ligence appears  from  the  evidence  of  the  plaintiff  in  this  case.'* 
§  4442(5).    Wasliington 

I  instruct  you  that  the  plaintiff  need  not  affirmatively  prove 
that  he  stopped,  looked,  and  listened.  The  presumption  is  that 
he  did  so,  and  the  burden  of  proof  that  he  did  not  stop,  look,  and 
listen  is  on  the  defendant  railway  company,  and  must  be  proved 
by  a  preponderance  of  the  testimony  on  its  part.'® 

10  Cincinnati,  I.,  St.  L.  &  C.  Ry.  C!o.  's  Southern     Ry.     Co.     v.     Abee's 

V.  Howard,  2^  N.  E.  892,  124  Ind.  280,  Adm'r,  98  S.  B.  31,  124  Va.  379. 

8  Tj.  R.  a.  593,  19  Am.  St.  Rep.  96.  7,*  Southern  Ry,   Co.   v.   Vaughan's 

.  71  Cincinnati,   I.,    St.   L.   &  C.   Ry.  Adm'r,  88  S.  E.  305,  118  Va.  692,  L. 

Co.  v.  Howard,  24  N.  E.  892,  124  Ind.  R.  A.  19ieE),  1222,  Ann.  Cas.  1918D, 

280,  8  L.  R.  A.  593,  19  Am.  St.  Eep.  842. 

96.  7°  Steele  v.  Northern  Pac.  Ry.  Co., 

7  2  Philadelphia,  W.  &  B.  R.  Co.  v.  57  P.  820,  21  Wash.  287. 
Hogeland,  66  Md.  149,  7  A.  105,  59 
Am.  St.  Rep.  159. 

IirsT.TO  JuKiES— 296 


§  4443  INSTRUCTIONS  TO  JURIES  4722 

§  4443.     Matters  considered  in  determining  issues 

The  court  instructs  the  jury  that  the  situation  of  the  premises 
as  to  obscuring  the  view  of  the  party  in  the  buggy  or  those  on  the 
locomotive,  when  not  caused  by  the  default  of  either,  is  not  the 
basis  for  recovery,  or  basis  for  relief  or  liability,  but  such  situa- 
tion, and  also  the  question  of  rate  of  speed  and  proximity  of  the 
locomotive  to  a  foregoing  train,  are  all  to  be  considered  by  you 
in  helping  you  to  determine  just  what  occurred  or  what  did  not 
occur,  and  helping  you  to  decide  the  determinative  question,  which 
is  this :  Were  the  statutory  requirements  complied  with,  and,  if 
not,  was  the  failure  to  comply  due  to  such  sudden  and  immediate 
appearance  upon  the  road  of  the  party  in  the  buggy,  so  that  de- 
fendant's agents  and  servants  had  not  time  to  comply  with  them, 
as  I  have  explained  the  matter  to  you  ?  '* 

§  4444.     Matters  considered  in  determining  question  of  contribu- 
tory negligence 

§  4444(1).    Indiana  x 

The  jury  are  instructed  that,  in  determining  the  question  of 
plaintiflf's  conduct  before  and  at  the  time  she  approached  the  cross- 
ing, you  may  consider  the  evidence  as  to  the  locality  and  obstruc- 
tions, if  there  were  such,  which  obstructed  or  interfered  with  plain- 
tiff's view,  or  prevented  her  from  seeing  an  approaching  train; 
also  anything,  if  there  was  such,  which  interfered  with  her  hear- 
ing the  noise  made  by  a  train  in  motion ;  also  the  failure  of  de- 
fendants, if  that  be  true,  to  sound  the  whistle  and  ring  the  bell, 
as  required  by  statute.''' 

§  4444(2).    Tennessee 

In  order  to  help  you  determine  whether  and  to  what  extent  there 
was  any  such  contributory  negligence,  I  charge  you  that  it  is  the 
duty  of  a  person  about  to  cross  over  railroad  tracks  to'  be  mind- 
ful of  the  fact  that  trains  do  run  and  pass  upon  such  tracks;  and 
hence  it  is  their  duty,  generally,  to  look  and  listen  for  an  approach- 
ing or  passing  train,  and,  if  necessary,  in  order  that  they  may  be 
in  the  use  and  employment  of  ordinary  care,  to  stop.  Their  duty 
is  both  to  look  and  listen  to  the  extent  of  freeing  themselves  from 
negligence,  and,  the  less  opportunity  there  is  to  do  one  of  them, 
the  greater  the  necessity  to  do  the  other.  How  far  he  is  to  go  in 
exercising  his  faculties  of  looking  and  listening  is  a  question  for 
the  jury  to,  determine  under  all  of  the  evidence  relating  to  the  sit- 
uation and  condition  of  the  premises,  as  to  obscuring  of  the  view, 

"Tennessee  Cent  R.  Co.  v.  Mor-  "  i^ouisvlUe   &  T*;    R    Co    v    Wil- 

gan,  175  S.  W.  1148,  132  Tenn.  1.  liams,  51  N.  E.  128,  20  Ind   App.  576. 
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proximity  of  the  locomotive  in  question  to  a  foregoing  train,  or 
preceding  train,  and  the  other  facts  and  circumstances  in  the  case ; 
the  rule  being  this:  One  must  take  notice  that  trains  move  upon 
the  track,  and  must  exercise  reasonable  care  and  caution,  as  a  rea- 
sonably prudent  man  would  employ  or  use  under  similar  circum- 
stances, to  protect  himself  from  harm  or  injury.'* 

5.    Action  Against  Two  Defendants 

§  4445.     Form  of  verdict 

You  are  instructed  that  it  is  the  duty  of  the  plaintiff  himself 
to  assume  the  burden  of  proof  to  show  the  acts  of  negligence  upon 
the  part  of  either  one  or  both  defendant  companies.  The  form  of 
your  verdict  in  this  case,  unless  the  plaintiff  has  satisfied'  you  by 
a  fair  preponderance  of  evidence  that  this  accident  was  caused  by 
negligence  on  the  part  of  either  one  of  the  defendants,  would  be 
no  cause  of  action.  If  you  find  that  it  was  caused  by  an  act  of 
negligence  upon  the  part  of  either  one  of  these  defendants,  you 
will  so  indicate  by  finding  a  verdict  in  favor  of  the  plaintiff  and 
against  either  one  of  the  defendants  that  you  find  is  liable  there- 
for under  the  rules  of  law  which  I  have  pointed  out,  or  against 
both  of  them,  if  you  find  that  they  are  both  negligent  in  the  opera- 
tion of  those  vehicles  at  the  time  in  question.  Now,  if  you  find 
that  this  damage  was  caused  by  an  act  of  negligence  on  the  part 
of  either  one  solely,  you  are  so  to  indicate,  and  find  a  verdict  in 
favor  of  the  plaintiff  against  that  defendant  that  you  find  to  be 
negligent ;  and,  if  you  find  the  other  defendant  was  not  negligent, 
you  will  find  a  verdict  of  no  cause  of  action  or  not  guilty, as  against 
that  defendant.  You  can  find  a  verdict  for  the  plaintiff  as  against 
either  of  the  defendants  or  against  both  of  them,  but  you  cannot 
find  separately.  If  you  find  against  both  of  them  you  cannot  sep- 
arate the  responsibility.  If  you  find  from  the  evidence  in  this  case 
that  both  defendants  were  guilty  of  negligence,  which  proximately 
caused  the  accident  in  question,  then  you  will  find  for  the  plain- 
tiff against  both  of  the  defendants  and  award  the  plaintiff  such 
sum  as  against  both  of  the  defendants  as  you  find  from  the  evi- 
dence he  has  suffered  by  reason  of  the  accident.  But  there  can 
be  no  separation  or  degree  of  liability,  as  to  the  two  joint  defend- 
ants. If  both  have  been  guilty  of  the  negligence  which  you  find 
from  the  testimony,  your  duty  will  be  to  return  a  vefdict  in  such 
sum  as  you  believe  will  fully  compensate  the  plaintiff  for  the  in- 
juries received  and  the  damages  he  has  sustained,  but  it  must  be 
one  verdict  as  against  both  of  the  defendants.  If  you  find  for  the 
plaintiff,  you  will,  of  course,  assess  the  amount  of  his  damages. 

7  8  Tennessee  Cent.  R.  Co.  v.  Morgan,  175  S.  W.  1148,  132  Tenn.  1. 
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If  you  find  that  one— that  the  negligence  of  one  of  these  defend- 
ants was  the  proximate  cause,  as  I  stated  before,  and  that  the 
•other  defendant  through  its  agent  did  not  commit  an  act  of  neglir 
gence  which  was  the  proximate  cause  of  the  accident,  then  you 
will  return  against  that  defendant  in  such  a  sum  as  you  find  the 
plaintiff  has  been  damaged  by  reason  of  the  accident  the  amount 
which  you  find  to  be  his  damages  and  against  the  other  defendant 
which  you  find  is  not  guilty  no  cause  of  action." 

H.    Injuries  to  Persons  Near  Track 

§  4446.     Duty  to  avoid  frightening  horses  being  driven  near  track 

or  overhead 
S  4446(1)-    Indiana 

You  are  instructed  that,  if  an  injury  came  to  the  plaintifif  by 
his  horse  merely  becoming  frightened  at  the  locomotive  while  stand- 
ing on  the  track,  however  close  to  the  highway,  that  had  become 
stationary  for  a  few  minutes  before,  and  was  making  no  loud  and. 
unusual  noises,  tljere  could  be  no  recovery  for  .such  injuries.  Under 
such  circumstances,  the  locomotive  could  not,  in  law,  be  consid- 
ered an  object  likely  to  frighten  reasonably  gentle  horses.  And 
in  order,  under  such  circumstances,  to  make  it  such  an  object  of 
danger  to  travel,  it  would  have  to  be  shown  that  in  its  use  and 
management  some  act  was  done  which  caused  its  machinery  to 
make  noises,  emit  smoke  or  steam,  in  a  way  and  to  a  degree  that 
would,  under  the  circumstances,  amount  to  carelessness  and  neg- 
ligence.^* 

§  4446(2).     Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant's  engineer  in  charge  of  said  engine,  after 
discovering  the  plaintiff's  presence  on  the  highway  on  the  occa- 
sion in  controversy,  saw  or  by  the  use  of  ordinary  care  could  have 
seen  that  his  horse  was  frightened,  and  if  the  jury  further  believe 
from  the  evidence  that  the  circumstance  was  such  as  to  lead  an 
ordinary  prudent  person,  situated  as  the  engineer  was,  to  believe 
that  the  horse  would  attempt  to  cross  the  track  in  front  of  the  train, 
or  would  come  in  collision  with  the  train,  and  that  the  said  engi- 
neer, after  so  seeing  the  plaintifif,  failed  to  use  ordinary  care  to 
stop  the  train,  or  to  prevent  injury  to  the  plaintiff,  and  that  the 
plaintiff  was  injured  as  the  direct  and  natural  result  of  said  fail- 
ure on  the  part  of  said  engineer,  then  and  in  that  event  the  jury  will 

T8  Rathbone  v.  Detroit  United  By.,  so  Indianapolis  Union  Ry.  Co  v 
169  N.  W.  884,  203  Mich.  695.  Boettclier,  28  N.  E.  551,  131  Ind.  82. 
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■find  for  the  plaintiff;   and  unless  the  jury  so  believe  as  set  out  in 
this  instruction,  they  will  find  for  the  defendant.*^ 

i  4446(3).    North  Carolina 

The  jury  are  instructed  that  a  railroad  company  is  not  liable 
when  an  injury  results  from  horses  being  frightened  by  the  noises 
or  appearance  of  the  train,  when  due  and  proper  care  in  the  man- 
agement of  the  train  is  used.  If  the  engineer  wantonly  and  ma- 
liciously made  unnecessary  noise  for  the  purpose  of  scaring  the 
horses,  and  thereby  the  injury  was  brought  about,  in  the  loss  of 
the  horses,  defendant  would  be  liable.  Negligence  is  the  failure 
to  observe,  for  the  protection  of  the  interests  of  another  person, 
that  degree  of  care,  precaution,  and  vigilance  which  the  circum- 
stances justly  demand,  whereby  such  other  person  suffers  injury. 
An  act  is  wantonly  done  when  it  is  needless  for  any  rightful  pur- 
pose, and  manifests  a  reckless  indifference  to  the  rights  and  in- 
terests of  another.  "Maliciously  done"  means  an  act  done  with  a 
desire  or  purpose  to  injure.  A  railroad  is  not  liable,  because 
of  blowing  whistle  and  ringing  bell,  while  exercising  this  right  in 
a  lawful  and  reasonable  manner,  for  injuries  occasioned  by  horses, 
when  driven  upon  the  highway,  taking  fright  at  such  noises.*^ 

§  4446(4).    Texas 

Gentlemen  of  the  jury,  in  this  case  you  are  charged:  If  you 
find  and  believe  from  the  evidence  that  the  plaintiff  was  injured 
by  reason  of  the  defendant's  engine  emitting  or  "popping  off" 
steam  as  it  passed  over  the  crossing  in  front  of  the  team  behind 
which  plaintiff  was  riding  and  traveling  at  the  time  of  the  accident, 
and  frightening  the  said  team  behind  which  plaintiff  was  riding 
at  the  time  of  the  accident,  but  if  you  further  believe  that  such 
emission  or  "popping  off"  of  steam  was  not  occasioned  by  the 
engineer,  or  by  any  of  defendant's  employes  in  charge  of  its  en- 
gine at  the  time,  but  that  such  emission  or  "popping  off"  of  steam 
was  occasioned  merely  by  the  escape  of  steam  through  a  proper, 
usual,  and  necessary  apparatus  for  the  escape  of  an  excess  of  steam, 
and  that  such  noise  or  emission  or  "popping  off"  of  steam  was  usual 
and  incident  to  the  use  of  its  engine  while  under  the  proper  amount 
of  steam,  and  used  in  its  ordinary  manner,  then  you  will  find  for 
the  defendant,  provided  you  believe  that  such  emission  or  "pop- 
ping off"  of  steam  was  the  sole  cause  of  the  fright  of  the  team 
and  of  plaintiff's  injuries,  if  any.** 

81  Louisville  &  N.  R.  Co.  v.  Allen,-    mend  &  D.  R.  Co.,  27  S.  B.  991   121 
154  S.  W.  1095,  153  Ky.  252.  N.  C.  519. 

8  2  Everett   v.    Receivers   of    Rich-  sa  Texas  &  P.  Ry.  Co.  v.  Hemphill, 

125  S.  W.  340,  58  Tex.  Civ.  App.  232. 
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§  4446(5).    Vrrginia 

The  court  instructs  the  jury  that  the  defendant  had  the  right 
to  presume  that,  the  less  noise  made  by  the  train  in  approaching 
the  crossing,  the  less  danger  there  was  of  frightening  horses  near 
the  track;  and,  while  the  defendant, would  be  liable  for  injuries 
caused  by  frightening  horses  by  unnecessary  noise,  it  is  not  liable 
for  injuries  caused  by  frightening  horses  too  far  off  for  collision, 
when  it  makes  as  little  noise  as  possible.** 

The  court  further  instructs  the  jury  that,  operating  railroads 
by  steam  being  lawful,  the  defendant  had  the  right  to  run  its  en- 
gines and  trains  where  they  can  be  seen  by  man  and  beast, — the 
right  to  make  the  noises  incident  to  the  movement  and  working 
of  its  engines;  and  the  defendant  is  not  liable  for  injuries  occa- 
sioned by. a  horse,  when  being  driven  on  the  highway,  taking  fright 
at  the  sight  of  an  engine,  nor  at  the  noises  usually  made  by  a  run- 
ning engine.*® 

The  court  further  instructs  the  jury  that  the  defendant's  em- 
ployes in  charge  of  the  engine  had  a  right  to  presume  that  horses 
near  the  track  would  not  be  frightened  by  an  approaching  engine, 
and  it  was  not  their  duty  to  stop  the  engine  or  to  give  any  signals 
when  the  horse  was  seen  approaching  the  crossing  too  far  off  for 
a  collision,  and  giving  no  indications  of  fright  when  seen  by  some 
of  the  employes  on  the  engine.** 

S  4446(6).    Washington 

You  are  instructed  that  if  the  defendants  or  either  of  them  were 
operating  a  train  upon  and  over  the  railroad  and  roadbed  of  the 

defendants  or  either  of  them  at  avenue  and  street 

at  or  about  the  hour  of  o'clock  a.  m.  on  ,  that  said 

train  was  being  operated  at  an  excessive  and  negligent  rate  of 
speed,  and  they  or  either  of  them  failed  to  give  any  warning  or 
signal  of  the  approach  of  said  train,  and  no  bell  was  rung  or  whistle 
sounded,  and  no  warning  whatever  given  of  the  approach  of  said 
train,  and  the  minor  plaintiff  could  not  hear  the  said  train  and 
could  not  see  the  same  by  reason  of  the  contour  of  the  ground 
or  the  place_  where  the  said  railroad  and  train  were,  although  he 
looked  and  listened  for  a  train  before  driving  upon  said  bridge  im- 
mediately over  said  railroad  and  before  going  upon  said  overhead 
crossing  at  the  place  where  the  train  passes  under  said  bridge, 
and  that  steam  or  smoke  was  escaping  from  said  engine  and 
went  up  and  through  the  cracks  of  said  bridge,  and  immediately 
under  the  horses  which  the  minor  plaintiff  was  driving,  and  fright- 

s=  Southern  Ry.  Co.  v.  Cooper,  30  '  '  ^^^• 

S.  E.  388,  98  Va.  299. 
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ened  them,  and  they  ran  away  and  threw  the  minor  plaintiff  from 
the  wagon  in  which  he  was  when  driving  or  controlling  said  team,  . 
and  that  the  defendants  knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  that  the  said  bridge  was  negligently  con- 
structed or  that  the  escape  of  steam  or  smoke  in  the  operation  of 
a  train  downgrade  and  at  a  high  rate  of  speed,  without  giving  any 
warning  of  its  approach,  was  dangerous  to  a  person  or  persons 
upon  said  bridge  driving  a  team  thereon  or  thereover,  and  that 
the  team  of  plaintiff  was  a  gentle  and  well-behaved  team,  then  and 
in  that  event  your  finding  must  be  for  the  minor  plaintiff  and 
against  the  defendant  or  defendants  guilty  of  such  negligence  as 
defined  in  these  instructions.*' 

§  4447.     Liability  for  placing  objects  near  highway  calculated  to 
frighten  horses — Hand  car 

You  are  instructed  that  plaintiff  is  required  to  prove  that  the 
employes  and  servants  of  the  defendant  placed  a  hand  car  near 
said  highway,  and  near  the  beaten  track  of  the  same;  that  said 
.  hand  car  was  an  object,  placed  in  the  position  stated,  naturally  or 
manifestly  calculated,  from  its  appearance  and  situation,  to  fright- 
en horses  of  ordinary  gentleness,  and  broken  to  travel  over  the 
highway,  and  traveling  along  the  same;  that  the  horse  the  plain- 
tiff was  riding  was  frightened  by  said  hand  car,  and  became  un- 
manageable, and  threw  the  plaintiff  to  the  ground,  and  injured  ^ 
her,  in  the  manner  charged  and  alleged  in  her  petition.** 

You  are  instructed  that  proof  that  the  plaintiff  sustained  injuries 
as  alleged  will  not  alone  authorize  a  verdict  in  her  favor.  The 
plaintiff  must  prove  that  said  injuries  were  caused  by  a  wrongful 
act  of  the  defendant,  its  employes  or  servants.  A  person  who  does 
an  act  that  is  not  unlawful  cannot  be  held  responsible  for  any  re- 
sulting injury,  unless  he  does  it  at  a  time,  or  in  a  manner,  or  un- 
der certain  circumstances  which  render  him  chargeable  with  a 
want  of  due  care  and  regard  for  the  rights  of  others,  and  the  want 
of  such  care  constituted  the  negligence  complained  of.  The  plac- 
ing of  said  hand  car  near  said  highway  was  not  of  itself  wrongful 
or  unlawful  on  the  part  of  the  defendant,  its  employes  or  servants. 
The  wrong,  if  any,  in  so  placing  the  hand  car,  must  be  necessarily 
sought  for  in  the  time,  manner,  and  circumstances  under  which 
the  act  was  performed,  and  from  them  you  must  determine  wheth- 
er the  act  of  placing  the  hand  car  in  such  a  position  was  negligence 
on  the  part  of  the  defendant,  its  employes  or  servants.** 

8T  Jones  V.  Spokane,  P.  &  S.  Ky.  Co.,  so  Atchison,  T.  &  S.  F.  R.  Co.  v. 

124  P.  ]42,  69  Wash.  12.  Morrow,  45  P.  956,  4  Kan.  App.  199. 
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Morrow,  45  P.  956,  4  Kan.  App.  199. 
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You  will  notice  that  the  only  negligence  imputed  to  the  defend- 
ant is  the  "needless,  unnecessary,  unlawful,  negligent,  and  careless 
placing  of  the  hand  car  in  the  public  highway,  and  so  near  the 
traveled  and  beaten  track  as  to  naturally  frighten  horses  of  ordi- 
nary gentleness  traveling  along  said  highway."  Negligence  is  de- 
fined to  be  the  want  of  care.  In  this  case  it  is  ordinary  negligence 
that  is  imputed  to  the  defendant.  Ordinary  negligence  is  the  want 
of  ordinary  care  and  prudence;  that  is,  such  care  as  men  of  ordi- 
nary care  and  prudence  exercise  in  matters  of  like  kind,  under  like 
circumstances  and  surroundings  to  avoid  injury  to  others.** 

You  are  instructed  that  it  is  not  every  obstruction  on  ^  high- 
way irrespective  of  its  character  that  is  illegal,  even  though  it  is 
not  sanctioned  by  any  expressed  legislative  authority.  Adjoining 
landowners  may  use  a  portion  of  the  public  highway  temporarily, 
in  making  repairs,  for  the  deposit  of  materials  or  tools  necessary 
for  use  in  making  such  repairs,  and  thus  temporarily  obstruct  a 
portion  of  the  highway;  and  if  they  do  not  unnecessarily  obstruct 
or  interfere  with  the  lawful  use  of  the  highway  by  others,  negli- 
gence or  wrong  is  not  to  be  imputed  to  them  for  so  doing.  If  you  ■ 
find  from  the  evidence  that  the  placing  of  the  hand  car  in  such 
position  was  naturally  or'  manifestly  calculated,  by  its  appearance 
and  position,  to  frighten  horses  of  ordinary  gentleness,  and  well 
broken  to  travel  along  the  highway,  and  traveling  along  the  same, 
and  that  the  defendant  or  its  employes  at  the  time  were  aware  of 
such  fact,  you  will  be  justified  in  finding  such  act  to  be  negligence 
on  the  part  of  the  defendant,  its  agents  and  servants.  If  you  find 
that  the  defendant  was  guilty  Of  negligence  in  placing  such  hand 
car  on  its  right  of  way  near  to  the  highway  or  upon  the  highway 
and  near  the  traveled  track  of  the  same,  and  that  the  plaintiff 
was  riding  along  said  highway  on  a  horse  ordinarily  kind  and 
gentle  and  broken  to  travel  on  the  public  highway,  and  the  plain- 
tiff's horse  without  fault  of  the  plaintiff  was  frightened  by  the 
appearance  of  said  hand  car,  and  became  unmanageable,  and  threw 
the  plaintiff  to  the  ground,  and  she  sustained  the  injuries,  or  some 
of  the  injuries,  alleged  by  her,  your  verdict  must  be  for  the  plain- 
tiff.'i 

You  are  instructed  that,  if  you  find  that  the  hand  car,  situated 
and  placed  on  the  right  of  way  of  the  defendant  and  outside  of 
the  limits  of  the  highway,  was  placed  in  such  a  position  by  the 
employes  of  the  defendant  that  it  would  naturally  or  manifestly 
frighten  horses  of  ordinary  gentleness  and  broken  to  travel  on 
the  highway  traveling  along,  and  such  employes  were  aware  of 
the  fact  that  a  hand  car  so  placed  was  an  object  naturally  calcu- 

soAtchiiSon,  T.  &   S.  F.   R.   Co.  v.  "Atchison,   T.  &  S    F    E    Co    v 
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lated,  from  its  appearance,  to  frighten  horses  ordinarily  gentle  and 
well  broken  to  travel  on  public  roads,  and  traveling  along  the 
same;  and  you  further  find  that  the  plaintiff  was  riding  such  a 
horse  along  the  said  public  highway,  and  her  horse,  without  fault 
on  her  part,  became  frightened  at  the  appearance  of  such  hand  car, 
and  became  unmanageable,  and  threw  her  to  the  ground,  and  she 
thereby  sustained  the  injuries  complained  of, — ^you  should  find  for 
the  plaintiff,  if  you  find  such  act  of  the  employes  of  the  defendant 
to  have  been  negligence.** 

§  4448.     Liability  for  personal  injuries  from  falling  cinders 

The  jury  are  instructed  that,  if  the  defendant  used  the  best  de- 
vices known  to  avoid  throwing  sparks,  ashes,  or  cinders,  and  used 
them  carefully  and  with  prudence,  then  it  was  not  responsible  for 
the  injury  to  plaintiff  mentioned  in  the  evidence.  The  defendant 
was  not  bound  to  use  any  supposed  improved  device,  or  one  which 
theoretically  might  be  supposed  to  be  better  than  the  one  in  use, 
but  only  such  devices  whose  utility  had  been  tried  and  approved  in 
practical  operation.** 

§  4449.     Contributory  negligence — Duty  of  traveler  to  avoid  ex- 
posing his  horses  to  fright 
I  4449(1).    Arkansas 

You  are  instructed  that  if  you  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff's  driver  knew  at  the  time  he  drove  plain- 
tiff's team  to  the  place  and  stopped  the  team  where  the  alleged  in- 
jury occurred  that  the  team  of  mules  were  afraid  of  running  trains 
and  the  noise  incident  thereto  when  handled  with  prudence  and 
care,  and  knew  that  the  train  was  likely  to  pass  while  he  was  there 
and  might  frighten  and  cause  his  team  to  run,  or  try  to  run  away, 
and  while  there  in  close  proximity  to  defendant's  railway  line  ob- 
served the  train  approaching  in  time  to  have  moved  his  team  out 
to  a  place  of  more  safety,  but  remained  at  the  place,  intending  to 
watch  and  hold  the  team  while  the  train  passed  by,  and  did  hold 
them  until  the  train  was  passing  by,  and  as  the  train  was  passing 
by  the  team  became  so  frightened  that  they  backed,  threw,  or  ran 
the  wagon  into  the  passing  train,  then  plaintiff  would  be  guilty  of 
contributory  negligence,  and  cannot  recover  in  this  action.** 

§  4449(2).     Kansas 

You  are  instructed  that  the  defendant,  in  its  second  cause  of  de- 
fense, alleges  that  the  plaintiff's  injuries,  if  she  has  sustained  any, 

92  Atchison,  T.  &   S.    F.  R.  Co.  v.  »*  Geren  v.    St.  Louis,   I.  M.  &   S. 
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were  caused  by  her  own  pegligence  in  riding  on  a  horse  which 
was  easily  frightened,  and  unsafe  to  be  ridden  by  her.  This  is 
an  affirmative  defense,  ancj  the  burden  of  proving  the  same  (except 
it  is  shown  by  the  evidence  offered  by  the  plaintiff)  rests  upon 
the  defendant.  The  jury  are  instructed  that  it  is  the  duty  of  a  trav- 
eler on  the  public  highway,  who  is  about  to  cross  a  railroad  track, 
to  make  vigilant  use  of  his  senses  in  order  to  ascertain  whether 
there  is  present  danger  in  crossing,  and  a  traveler  who  fails  to 
take  this  precaution  is  not  using  ordinary  care,  and  although  you 
may  find  from  the  evidence  in  this  case  that  the  defendant  was 
guilty  of  negligence  in  placing  the  hand  car  in  the  place  in  which 
it  was,  and  that  it  would  naturally  tend,  to  frighten  horses,  still,  if 
you  find  from  the  evidence  that  the  plaintiff  knew  this  fact,  and 
on  approaching  said  crossing  did  not  exercise  ordinary  care  and 
caution  for  the  purpose  of  ascertaining  whether  or  not  it  was  dan- 
gerous for  her  to  cross  said  crossing,  she  would  not  be  using  ordi- 
nary care;  and  if  the  injuries  resulted  from  said  failure  she  would 
be  guilty  of  contributory  negligence,  and  could  not  recover,  and  in 
such  case  your  verdict  should  be  in  favor  of  the  defendant.  You 
are  further  instructed  that,  although  you  may  find  from  the  evi- 
dence in  this  case  that  it  was  negligence  on  the  part  of  the  com- 
pany to  leave  the  car  in  such  close  proximity  to  the  traveled  por- 
tion of  the  highway,  and  that  it  would  naturally  tend  to  frighten 
horses,  still  that  fact  did  not  relieve  the  plaintiff  from  the  neces- 
sity of  taking  ordinary  precautions  for  her  safety.*^ 

§  4449(3).    Texas 

The  jury  are  instructed  that  if  plaintiff  knew  that  his  team  was 
afraid  of  the  engine,  and  after  crossing  the  track  in  safety  he  had 
time  to  have  moved  on  to  a  safe  distance,  and  stopped  voluntarily 
and  unnecessarily,  and,  "while  so  standing,"  the  employes,  for  the 
purpose  of  backing  the  train,  gave  the  usual  signals,  and  fright- 
ened the  team,  the  plaintiff  could  not  recover.'* 

§    4450.     Contributory  negligence  as  precluding  recovery  for  in- 
tentionally frightening  horse 

The  jury  are  instructed  that,  if  you  find  that  the  agents  and  serv- 
ants of  the  defendant,  at  the  time  of  the  alleged  injury,  seeing  the 
plaintiff  as  he  was  about  to  approach  the  crossing,  could  have 
avoided  any  injury  by  the  exercise  of  even  ordinary  c^re,  but,  disre- 
garding their  duty  in  that  respect,  recklessly  and  purposely  caused 
the  whistle  to  sound  or  the  steam"  to  be  blown  off,  on  and  from  the 
locomotive  engine,  intending  to  injure  the  plaintiff  or  to  frighten 

06  Atchison,   T.   &   S.   F.   R.  Co.   v.  so  Har^-is  v.  St.  Louis   A   &  T   Ry 
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his  horse,  or  under  such  circumstances  as  imply  a  willingness  to 
inflict  injury  or  to  disregard  human  life,  you  may  find  that  such 
injuries  (if  any  were  committed)  were  willfully  and  wantonly  done, 
and  in  such  case  the  plaintiff  could  recover,  even  though  he  were 
himself  negligent  in  his  own  conduct  at  the  time;  provided,  that 
such  agents  and  servants  were  in  the  regular  course  of  their  em- 
ployment by  the  defendant  at  such  time,  and  in  the  line  of  their 
business.*'' 

§  4451.     Presumptions  and  burden  of  proof 

You  are  instructed  that  negligence  is  not  presumed;  it  is  a  fact 
to  be  proven  by  the  plaintiff,  and  it  is  a  question  of  fact  to  be  deter- 
mined by  you  from  all  the  evidence  in  this  case  whether  the  defend- 
ant, its  employes  or  servants,  were  guilty  of  any  negligence  in  plac- 
ing the  hand  car  upon  its  right  of  way,  and  near  or  upon  the  high- 
way.** 

I.    Injuries  to  Animals  ' 

§  4452.     Liability  in  general 

Injuries  to  stock  from  defects  in  private  crossing,  see  ante,  §  4292. 

§  4452(1).    Alabama 

You  are  instructed  that,  if  you  should  believe  from  this  evidence 
that  this  cow  went  on  the  defendant's  track,  and  that  as  soon  as 
the  engineer  saw  the  cow,  or  perceived  the  danger  the  cow  was  in, 
he  used  all  means  necessary  to  stop  the  train  to  prevent  injury  to 
the  cow,  then  the  railroad  company  would  not  be  liable.  On  the 
other  hand,  if  the  railroad  company  has  failed  to  satisfy  you  that 
the  engineer  operating  its  train  was  not  guilty  of  negligence,  then 
the  railroad  company  would  be  liable  for  killing  the  cow.** 

You  are  instructed  that  if  the  jury  believe  from  the  evidence  that 
the  animals  came  suddenly  from  the  left-hand  side  of  the  track,  and 
so  close  to  the  train  that  the  engineer  could  not  stop  in  time  to 
prevent  the  accident,  then  you  must  find  for  the  defendant.^ 

$  4452(2).    Arkansas 

You  are  instructed  that,  if  you  find  from  a  preponderance  of  the 
testimony  in  this  case  that  the  mare  belonged-  to  plaintiff,  and 
was  negligently  struck  by  defendant's  train  and  killed,  or  if  you 
find  that  the  mare  was  negligently  run  upon  the  bridge  of  defend- 
ant by  its  train,  and  thereby  received  injuries  from  which  she  died; 
you  will  find  for  the  plaintiff,  and  assess  his  damages  in  any  sum 

9  7  Indianapolis   Union   Ry.   Co.   v.  »»  Southern  Ry.  CJo.  v.  Freeman,  81 
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Morrow,  45  P.  956,  4  Kau.  App.  199.  '  erhoff,  24  So.  892,  119  Ala.  606. 
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that  you  may  find  from  the  evidence  in  this  case,  nbt  to  exceed 

$ ." 

§  4452(3).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  defendant  rail- 
road company  to  use  ordinary  care  in  keeping  its  right  of  way  free 
from  such  unnecessary  obstructions  as  would  prevent  those  operat- 
ing its  locomotives  from  seeing  such  objects  as  cattle  upon  its  rail- 
road track. which  could  otherwise  have  been  seen;  it  was  also  the 
duty  of  those  in  charge  of  defendant's  locomotive  upon  the  occasion  ' 
in  question  to  keep  a  vigilant  lookout  all  along  the  railroad  track 
and  right  of  way  to  discover  the  presence  of  cattle  which  might  be,, 
or  have  strayed,  upon  the  said  track,  and  to  use  ordinary  care  to 
avoid  killing  or  injuring  such  cattle;  it  was  also  the  duty  of  de- 
fendant's servants  in  charge  of  its  said  locomotive  in  approaching  a 
public  highway  crossing  to  sound  the  steam  whistle  and  bell  upon 
the  said  engine  either  continually  or  alternately  from  a  point  at 

least yards  from  said  crossing  until  the  said  engine  reached 

the  crossing ;  it  was  also  the  duty  of  those  in  charge  of  defendant's- 
locomotive,  after  they  saw,  or  by  the  exercise  of  reasonable  care 
could  have  seen  and  known  of  the  presence  of  plaintiff's  cattle  up- 
on the  railroad  track  upon  the  occasion  in  suit  (if  they  did  see  or 
by  the  exercise  of  ordinary  care  could  have  seen  same),  to  have 
used  all  the  means  at  their  command  consistent  with  the  safety 
of  the  said  train,  its  operatives  and  passengers,  to  have  avoided  in- 
juring said  cattle.  Now  if  the  defendant  negligently  failed  in  any 
of  the  particulars  set  forth  in  this  instruction,  and  as  a  direct 
and  proximate  result  thereof  the  plaintiff's  cattle  were  killed,  or 
injured  so  that  they  had  to  be  killed,  then  the  law  is  for  the  plain- 
tiffs, and  the  jury  must  so  find.* 

§  4453.    Duty  to  use  ordinary  care  to  avoid  injury 
§  4453(1).    Arkansas 

You  are  instructed  that,  if  you  find  that  by  keeping  a  constant 
lookout  they  [employes  in  charge  of  the  train]-  could  have  seen  the 
cow  in  time  to  avoid  injuring  her,  and  they  either  did  not  keep  a 
lookout  in  time  to  discover  her,  or,  after  discovering  her  in  danger, 
they  did  not  exercise  ordinary  care  to  avoid  injuring  her,  then  the 
defendant  would  be  liable.  If,  on  the  other  hand,  you  believe  from 
the  evidence  that  the  employes  in  charge  of  the  train,  or  some  one 
of  them,  was  keeping  a  constant  lookout  and  saw  the  cow  as 
soon  as  she  could  be  discovered,  and  used  all  reasonable  and  ordi- 
nary care  to  avoid  injuring  her  after  they  did  discover  her,  the  de- 

2  St.   Louis,  I.  M.  &  S.  Ry.  Co.  v.  s  Chesapeake  &  O.  Ry.  Co.  v    Ma- 

Goss,  123  S.  W.  S90,  92  Ark.  372,  son,  185  S.  W.  71,  169  Ky.  699,  L.  K. 

'  A.  1916F,  127. 
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fendant  would  not  be  liable.  If  they  were  in  the  exercise  of  or- 
dinary care,  and  she  was  so  concealed  or  off  of  the  tirack,  and  they 
had  no  reason  to  suppose  she  would  come  on  the  track,  until  they 
were  so  near  that  when  she  did  come  on  the  track  they  were 
unable  to  avoid  killing  her,  defendant  would  not  be  liable.* 

§  4453(2).    North  Dakota 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
in  this  case  "that  the  railway  company  had  its  train  properly 
equipped  with  airbrakes  and  modern  appliances,  and  that  after  the 
stock  was  discovered  to  be  in  a  place  of  danger  said  employes  ex- 
ercised ordinary  care  not  to  injure  them,  you  must  find  for  the  de- 
fendant. If,  on  the  other  hand,  you  find  from  the,  evidence  in  the 
case  that  the  defendant's  employes  did  not  use  ordinary  care  not  to 
injure  the  stock  after  they  were  discovered  to  be  in  a  place  of 
.known  danger,  it  would  be  your  duty  to  find  for  the  plaintiffs  in 
such  sum  as  you  would  find  they  had  been  injured.^ 

§  4454.     Duty  to  keep  lookout 
§  4454(1).    Alabama 

The  jury  are  instructed  that,  if  the  engineer  is  negligent  in  keep- 
ing a  lookout,  and  after  a  while,  after  such  negligefice,  does  discover 
an  animal  upon  the  track,  and  it  is  then  so  clos^  upon  the  track 
that  it  is  impossible  to  pre;vent  killing  or  hurting  it,  that  engineer 
is  guilty  of  negligence ;  whereas,  in  the  other  case  I  have  supposed 
to  you,  he  would  not  be.  Now  the, contention  here  is  that  the 
engineer  was  guilty  of  negligence  in  not  keeping  a  lookout  of  this 
sort ;  that  if  he  had  kept  a  lookout  for  animals  in  dangerous  prox- 
imity, he  would  have  seen  the  animals  in  time  to  have  prevented 
injury  to  them.  The  contention  of  the  defendant,  on  the  contrary, 
is  that  he  did  keep  such  a  lookout  as  a  reasonably  prudent  and  com- 
petent man  ought  to  have  kept,  and,  keeping  it,  did  not  see  the  ani- 
mals until  they  were  so  close  that  he  could  not  help  hurting  them. 
If  this  is  true,  of  course  plaintiff  cannot  recover ;  if  the  first  con- 
tention is  true,  of  course  the  plaintiff  must  recover.* 

The  court  charges  the  jury  that  if  they  belipe  from  the  evidence 
that  the  engineer  in  charge  of  the  train  that  killed  the  horse  sued 
for  could,  by  keeping  a  proper  lookout,  have  seen  the  horse  before 
he  got  on  the  track,  in  time  to  check  or  stop  the  train,, and  thereby 
save  the  life  of  the  horse,  and  that  he  failed  to  keep  such  proper 
lookout,  then  the  defendant  is  liable  for  the  value  of  the  horse.' 

4  Kansas  City  Southern  Ry.  Co.  v.  »  Western  By.  of  Alabama  v.  Stone^ 
Garrett,  196  S.  W.  454,  129  Ark.  583.  39  So.  723,  145  Ala.  663. 

5  Carr  v.  Minneapolis,  St.  P.  &  S.  '  Central  of  Georgia  Ry.  Co.  v.  Ed- 
S.   M.   Ry.   Co.,  112  N.   W.  972,   16  mondson,  33  So.  480,  135  Ala.  336.: 
N.  D.  217. 
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You  are  instructed  that,  although  the  jury  may  believe  from  the 
evidence  that  the  engineer  did  not  see  the  animals  till  they  were 
falling  from  the  pilot,  still,  if  the^  believe  that,  under  the  circum- 
stances, the  engineer  should  have  seen  them  in  time  to  avoid  the 
injury,  then  the  jury  should  find  for  the  plaintiff.* 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
in  this  case  that  the  defendant's  servants  could  have  seen  the  mule 
killed  in  this  action  by  discharging  their  duty  in  keeping  a  look- 
out and  in  the  exercise  of  ordinary  care  prevented  the  killing,  you 
will  find  for  the  plaintiff.* 

§  4454(2).    Arkansas 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence in  this  case  that  if  defendant's  servants  had  been  keeping 
a  lookout  they  could  have  avoided  the  killing  of  plaintiff's  cow  by 
stopping  its  train,  it  was  the  duty  of  defendant's  servants  to  stop 
its  train  to  avoid  the  injury.^" 

The  court  instructs  the  jury  that  it  is  the  duty  of  all  persons  run- 
ning trains  in  this  state  upon  any  railroad,  to  keep  a  constant  look- 
out for  persons  and  property  upon  the  track  of  any  and  all  rail- 
roads, and,  if  any  person  or  property  shall  be  killed  or  injured  by 
the  neglect  of  any  employe  of  any  railroad  to  keep  such  lookout,  ' 
the  company  owning  or  operating  any  such  railroad  shall  be  liable 
and  responsible  to  the  person  injured  for  all  damages  resulting  from 
neglect  to  keep  such  lookout,  notwithstanding  the  contributory 
negligence  of  the  person  injured,  where,  if  such  lookout  had  been 
kept,  the  employe  or  employes  in  charge  of  such  train  of  such  com- 
pany could  have  discovered  the  peril  of  the  person  or  animal  in- 
jured in  time  to  have  prevented  the  injury,  by  the  exercise  of  rea- 
sonable care  after  the  discovery  of  such  peril,  and  the  burden  of 
, proof  shall  devolve  upon  such  railroad  to  establish  the  fact  that  this 
duty  to  keep  such  lookout  has  been  performed." 

You  are  instructed  that  the  law  makes  it  the  duty  of  persons 
running  trains  in  this  state  upon  any  railroad  to  keep  a  constant 
lookout  for  stock  upon  said  railroad ;  and,  if  any  stock  shall  be  in- 
jured by  the  negligence  of  such  persons  to  keep  such  a  lookout,  the 
company  owning  and  operating  such  railroad  shall  be  liable  to  the 
owner  of  such  stock  so  injured  for  all  damages  resulting  from  such 
neglect,  and  the  burden  of  proof  shall  devolve  upon  the  railroad 
company  to  establish  the  fact  that  this  duty  has  been  performed.** 

8  Louisville  &  N.  R.  Co.  v.  Brinck-  lo  Kansas  City  Southern  Rv  Oo  v 
erhoff,  24  So  892  119  Ala.  606.  WhiUey,  213  S.  W.  369,  139  Ark.  255! 

9  Kansas  City  Southern  Ry.  Co.  v.  n  Kansas  City  Southern  Ry  Co  V 
McCrossen,  215  S.  W.  161,  140  Ark.  Whitley,  213  S.  W.  369,  139  Ark.  255^ 
°°-  ^'  Fenton  v.  De  Queen  &  E.  R.  Co., 

144  S.  W.  192,  102  Ark.  386. 
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§  4455,     Duty  to  keep  lookout  as  affected  by  discharge  of  duty  to 
fence 

You  are  instructed  that,  having  inclosed  its  right  of  way  at  the 
place  where  these  horses  were,  it  was  not  bound  to  anticipate  that 
horses  or  cattle  would  be  there  on  the  track,  but  had  a  right  to 
presume  that  the  track  was  clear;  and  that  defendant  owed  no 
duty  to  the  plaintiff  in  relation  to  his  trespassing  horses  until  their 
presence  was  discovered,  and  then  only  owed  the  use  of  ordinary 
care  to  avoid  injury  to  the  horses.^* 

§  4456.     Sufficiency  of  headlight 

The  court  instructs  the  jury  for  the  plaintiff  that  if  they  believe 
from  the  evidence  that,  on  the  occasion  of  the  admitted  killing  of 

the  cow  on  the day  of ,  the  defendant  company  failed 

to  have  its  engine  equipped  with  an  electric  headlight  which  would 
consume  not  less  than  300  watts  at  the  arc,  and  that,  as  a  proximate 
result  of  such  failure,  said  cow  was  killed  by  the  defendant,  then 
the  jury  must  find  for  the  plaintiff  as  to  this  item  of  his  suit  in 
such  sum  as  the  said  cow  was  reasonably  worth  on  the  market  in 
the  neighborhood  of  thfe  killing,  not  to  exceed  the  sum  claimed, 
to  wit,  $ ." 

§  4457.     Duty  to  whistle  or  ring  bell 

§  4457(l).    Georgia 

You  are  instructed  that,  if  you  shall  find  that  the  agents  and 
servants  of  defendant  failed  to  blow  the  whistle  and  ring  the  bell  of 
the  locomotive,  and  shall  further  find  that  in  such  failure  ordinary 
and  reasonable  care  and  diligence  was  not  used,  and  that  such  fail- 
ure proximately  caused  the  death  of  the  [stock],  then,  in  either  of 
these  events,  you  should  find  for  the  plaintiff.*® 

§  4457(2).     Iowa 

The  court  instructs  the  jury  that  the  statutory  requirement  that 

the  "whistle  shall  be  twice  sharply  sounded  at  least rods 

before  a  road  crossing  is  reached,  and  after  the  sounding  of  the 
whistle  the  bell  shall  be  rung  continuously  until  the  crossing  is 
passed,"  i^.'.for  the  safety  of  animals  as  well  as  persons,  and  that 
a  failure  toj^iye  the  signals  required  by  this  statute  would  be  neg- 
ligence onr^b  part  of  the  defendant;  but,  before  such  negligence 
will  justiif^  recovery  against  the  defendant,  it  must  appear  that 
if  such  signals  had  been  given  they  would  h^ve  prevented  the  cattle 
going  on  the  track  or  frightened  them  away  from  the  crossing;** 

IS  Mears  v.  Chicago,  &  N.  W.  By.  i^  Atlantic   Coast   Line  R.   Co.   v. 

Co.,  72  N.  W.  509,  103  lowu.  203.  Waycross  Electric  Light  &  Power  Co., 

14  Yazoo  &  M.  V.  R.  Co.  v.  Fulgham,      51  S.  E.  621,  123  Ga.  613. 
74  So.  294,  113  Miss.  413.  "  i"  Gray  bill  v.  Chicago,  M.  &  St  P. 

Ry.  Co.,  84  N.  W.  946,  112  Iowa,  738. 
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§4457(3).    South  Carolina 

The  jury  are  instructed  that  if  you  find  as  a  matter  of  fact  that 
the  engineer  or  fireman  saw,  or  could  have  seen,  the  plaintiff's  mule 
on  the  track  at  any  time  before  the  killing,  and  that  they  did.  not 
try  to  stop  the  train  or  to  frighten  the  mule  off  the  track  by  blow- 
ing the  whistle  or  ringing  the  bell,  then  the  railroad  company  is 
guilty  of  negligence,  and  you  must  find  for  the  plaintiff.^'' 

§  4458.     Speed  as  negligence 

The  court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence that  defendant's  locomotive  was  running  at  such  rapid  rate  of 
speed  that  it  would  have  been  impossible  by  the  use  of  ordinary 
means  and  appliances  to  stop  the  locomotive  and  prevent  the  ii^- 
jury  to  the  stock  within  the  distance  in  which  stock  upon  the  track 
could  be  seen  by  aid  of  the  headlight,  then  the  defendant  was  guilty 
of  negligence;  and  if  the  jury  further  believe  from  the  evidence 
that  that  negligence  proximately  contributed  to  the  injury  to  plain- 
tiff's stock,  then  the  plaintiff  ought  i  to  recover.** 

The  courf;  charges  the  jury  that  the  duty  is  on  a  railroad  com- 
pany to  run  its  locomotive  at  night  at  such  a  rate  of  speed  that  it 
can  be  stopped,  if  necessary,  by  the  use  of  ordinary  means  and 
appliances  within  the  distance  in  which  stock  would  be  seen  upon 
the  frack  by  the  aid  of  the  headlight  of  the  locomotive ;  and  if  the 
defendant  railroad  'company  in  this  case  failed  in  this  duty,  and 
such  failure  was  the  proximate  cause  of  the  injury  to  plaintiff's 
stock,  then  they  ought  to  find  a  verdict  for  the  plaintiff.** 

§  4459.     Same — Violation  of  ordinance 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 
that  defendant's  locomotive  was  being  run  at  the  time  of  the  injury 
complained  of  at  a  greater  rate  of  speed  than  is  prescribed  by  the 
city  ordinance,  which  is  in  evidence,  then  such  running  of  said  loco- 
motive at  such  rate  of  speed  would  be  negligence.^* 

§  4460.     Duty  to  slow  down  or  stop  locomotive  or  train 
§  4460(1).     Illinois 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  train,  which  it  is  alleged  killed  the':-st'6bk,  could 
have  been  stopped  by  the  exercise  of  ordinary  care  jfedfprudence 
before  running  over  the  horse,  which  it  is  alleged  was^illed,  and 
that  by  reason  of  such  neglect  to  stop  said  train  the  horse  was  run 

17  Davis  V.  Southern  Ey.  Co.,  47  S.  lo  Louisville  &  N.  R.  Co.  v.  Chris- 
E.  72.S,  68  S.  C.  446.                                     tian  Moerlein  Brewing  Co    43  So  Tas 

18  Louisville  &  N.  K.  Co.  v.  Chris-      150  Ala   390  "*  ^  ^°-'  ^'^  ^^-  ''^\ 

l^o^  ^f^^l]^'\^''^^^^  ^°-  ^^   ^'*-         ^"Louisville  &  N.  R.  Co.  v.  Chris- 
im,  lou  Ala.  dau,  tian  Moerlein  Brewing  Co.,  43  So  723 

150  Ala.  390. 
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over  and  killed  by  defendants'  train  of  cars,  then  the  jury  are  di- 
rected to  find  for  plaintiff  the  value  of  his  horse  or  colt.*^ 

S  4460(2).    West  Virginia 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  the  defendant's  engine  and  caboose  killed  the  plaintiff's  horses, 
and  the  said  caboose  had  upon  it  two  brakemen  and  a  conductor, 
and  the  engine  had  the  engineer  and  fireman  aboard,  and  that  while 
the  alarm  whistle  was  blowing  no  brake  was  applied  upon  said  ca- 
boose, but  that  said  engine  and  caboose  chased  said  horses,  and 
knocked  them  off,  without  any  apparent  slowing  of  the  train,  then 
the  said  defendant  is  guilty  of  negligence,  and  the  jury  will  find 
for  the  plaintiff.^^ 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evi- 
dence that  defendant's  engine  chased  plaintiff's  horses  or 

feet,  and  that  where  said  horses  were  struck  said  engine  had 

not  slacked  its  speed,  then  there  was  negligence  on  the  part  of  the 
employes  of  the  defendant  to  check  or  stop  said  train,  and  in  that 
case  they  are  instructed  to  find  for  the  plaintiff.^* 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evi- 
dence that  defendant's  train  killed  plaintiff's  horses,  and  that  said 
train  was  a  light  train;  that  it  had  upon  it  two  brakemen,  a  fire- 
man, and  engineer,  and  if  they  further  believe  from  the  evidence 

that  the  alarni  whistle  sounded '■  feet  away  from  the  horses, 

and  that  said  brakemen  and  conductor  took  no  steps  to  prevent  the 
destruction  of  plaintiff's  horses,  then,  and  in  that  case,  there  is  not 
only  a  want  of  care,  but  negligence,  on  the  part  of  the  defendant, 
and  the  jury  will  find  for  the  plaintiff.^* 

§  4461.     Duty  in  backing  engine 

I  instruct  you  that  if  you  should  find  that  the  colt  killed  in  this 
case  came  upon  the  track  of  the  railway  immediately  in  front  of 
the  backing  tender  of  the  engine,  and  so  near  thereto  that  there 
was  not  time  to  observe  the  statutory  precautions,  that  is,  to  sound 
the  alarm,  put  on  the  brakes,  or  take  other  means  to  stop  the  train, 
and  avoid  the  accident,  and  if  you  should  further  find  that  the 
engineer  was  upon  the  lookout  in  position  to  see,  and  that  because 
of  the  sudden  appearance  of  the  colt,  and  its  nearness  to  the  tender, 
he  could  not  have  seen  and  did  not  see  the  colt  upon  the  track, 
and  if  you  should  find  that  the  fireman  was  necessarily  engaged  in 
firing  the  engine,  and  for  that  reason  was  not  upon  the  lookout, 

21  Illinois  Cent.  K.  Co.  v.  Baker,  47  23  BuUington  v.  Newport  News"&  M. 
111.  295.  V.  Co.,  9  N.  E.  876,  32  W.  Va.  436. 

22  BuUington  v.  Newport  News  &  M.  24  BuUington  v.  Newport  News  & 
V.  Co.,  9  N.  E.  876,  32  W.  Va.  436.  M.  V.  Co.,  9  N.  E.  876,  32  W.  Va.  ,436. 
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then, the  defendant: would  not  be  liable  merely  for  the  reason  that 
the  engine  was  being  backed.*® 

§  4462.     Duty  to  anticipate  that  cattle  will  come  on  track 

You  are  instructed  that,  if  they  were  keeping  a  constant  lookout 
and  did  not  see  the  cow,  of  course  they  would  not  be  required  to 
slacken  the  speed  until  they  discovered  her,  and  after  they  did 
discover  her,  if,  in  the  exercise  of  ordinary  care,  they  had  no  rea- 
son.to  believe  she  was  going  to  come  upon  the  track,  they  would  not 
be  liable  for  any  failure  to  slacken  speed  or  stop  the  train  until  they 
had  reason  to  believe  she  would  come  on  the  track.  In  other 
words,  they  are  required  to  do  what  a  reasonahly  prudent  man 
would  have  done  under  the  circumstances,  and  if  there  was  noth- 
ing in  the  conduct  of  the  cow  to  indicate  that  she  was  coming  upon 
the  track,  or  an  ordinarily  prudent  person  would  not  have  antici- 
pated the  cow  would  have  come  on  the  track,  then  they  are  not  re- 
quired to  do  anything  until  they  had  some  reason  to  believe  she  was 
coming  on  the  track,  and  if,  after  that,  they  tried  to  avoid  striking 
her,  and  did  all  they  reasonaby  could  with  safety  to  the  passengers 
and  persons  on  the  train  after  it  was  discovered  that  she  was  com- 
ing on  the  track,  that  would  relieve  them  of  liability.*® 

k 

§  4463.  Right  of  engineer  to  presume  that  animals  will  leave  track 
or  will  not  suddenly  rush  upon  track  , 

The  court  instructs  the  jury  that  the  engineer  operating  the  loco- 
motive pulling  the  train  has  the  right  to  operate  the  train  upon  the 
assumption  that  any  animal  on  the  track  will  get  off  before  being 
struck  by  the  train.  In  this  case,  if  the  animal  was  upon  the  right 
of  way,  or  if  it  was  near  enough  to  the  track  to  be  struck  by  the 
engine,  nevertheless  the  engineer  had  the  right  to  assume  that  the 
animal  would  move  out  of  the  way  before  the  train  arrived  at  the 
point  where  the  animal  was.  If  the  animal  started  across  the  track 
in  front  of  the  engine  suddenly,  and  if  the  animal  remained  still  un- 
til the  engine  was  only  a  short  distance  away,  and  then  started  sud- 
denly to  cross  the  track  in  front  of  the  engine,  and  if,  after  the  en- 
gineer realized  that  the  animal  would  cross  in  front  of  the  engine, 
he  was  unable  to  slow  the  engine  down  or  stop  it,  so  as  to  avoid 
the  killing,  in  that  event  you  will  find  for  the  defendant.-' 

The  court  instructs  the  jury  that  if  the  animal  was  in  view,  and 
was  in  a  place  of  safety  when  first  observed  by  the  engineer,  the 
said  engineer  in  that  event  had  a  right  to  assume  that  the  animal 
would  not  suddenly  rush  upon  the  track,  and  had  the  right  to  oper- 

25  Southern  Ry.  Co.  v.  Owen,  215  S.  =t  Kansas  Citv  Southern  Ry  Co   v 

;»  P'  ^''^'  .^?""-  ^-  Whitley,  213  S.  W.  369,  139  Ark.  255. 

26  Kansiis  City  Southern  Ity.  Co.  v. 
Garrett,  190  S.  W.  4.54,  129  Ark.  583. 
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ate  his  train  accordingly.  If  said  animal  did  remain  in  a  place  of 
safety  until  the  engine  was  so  near  that  it  could  not  be  stopped,  and 
then  rushed  suddenly  in  front  of  the  engine  and  was  injured,  the 
jury  will  find  for  the  defendant.^* 

§  4464.     Duty  of  railroad  company  to  fence  track  or  maintain  cattle 

guard 
§  4464(1).     Illinois 

The  jury  arfe  instructed  that,  in  determining  the  limits  of  the 

village  ,of ,  the  location  of  the  plat  will  not  determine,  but 

it  must  be  determined  from  the  facts  and  circumstances  surround- 
ing it;  and  if  they  believe,  from  the  evidence,  that  the  town  lots 
come  down  to  the  north  side  of  the  right  of  way  of  the  defendant, 
and  that  switches  were  used  on  both  sides  of  the  main  track  to  re- 
ceive and  deliver  freight,  and  that  the  public  used  the  open  space 
south  of  the  main  track  in  getting  to  and  from  cars  standing  on  the 
switches,  and  that  dwellings  and  stores  and  warehouses  were;  near 
and  around  the  location  where  the  cow  was  struck,  or  killed,  these 
facts  ought  to  be  considered  in  determining  the  limits  of  the  town  of 

,  and*  whether'  the  cow  was  struck,  or  killed,  within  the  limits 

of  said  town.*® 

§  4464(2).    Iowa 

You  are  instructed  that,  if  you  find  that  the  steers  in  question 
were  struck  inside  of  the  defendant's  right  of  way  and  west  of  the 
crossing  in  question,  then  you  will  proceed  to  consider  and  deter- 
mine as  to  whether  said  steers  were  upon  said  right  of  way  by  rea- 
son of  the  fence  or  cattle  guard  in  question,  or  both,  being  defec- 
tive and  out  of  repair  at  the  time  of  the  killing  of  the  cattle  in  ques- 
tion. There  is  no  question  made  but  that  the  defendant  was  obliged 
to  fence  and  keep  its  fence  in  repair  and  to  erect  and  maintain  in 
proper  repair  its  cattle  guard  on  the  west  side  of  the  highway  in 
question.  A  fence  and  cattle  guayd  were  erected  and  maintained  at 
said  place.  No  question  is  made  as  to  the  kind  of  fence  and  cattle 
guard  so  maintained,  and  therefore  the  only  question  here  to  de- 
termine is  as  to  whether  said  fence  and  cattle  guard  were  out  of  re- 
pair and  defective  by  reason  of  so  being  out  of  repair.^" 

You  are  instructed  that  the  fence  by  law  required  should  be  con- 
structed either  with  five  barbed  wires  securely  fastened  to  posts  not 
more  than  twenty  feet  apart,  or  with  five  boards  securely  fastened 
to  posts  not  more  than  eight  feet  apart,  the  fence  in  either  case  to 

28  Kansas  City  Southern  Ey.-  Co.  v.  so  Harper  v.  Chicago,  R.  I.  &  P.  Ry. 

Whitley,  213  S.  W.  .'J69,  139  Ark.  2.5.^>.      Co.,  143  N.  W.  529,  161  Iowa,  592. 

2»  Toledo,  W.  &  W.  Ky.  Co.  v.  Cha- 
pin,  66  111.  504. 
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be  at  least  fifty-four  inches  high.  There  is  a  failure  to  fence  unless 
the  company  builds  substantially  such  a  fence  as  the  law  pre- 
scribes. Such  fence  includes  proper  gates,  and  corresponding  in 
sufficiency,  so  far  as  a  gate  may  do  so,  with  said  required  fence, 
with  proper  and  sufficient  fastenings,  at  private  crossings  which 
are  not  constructed  for  open  crossings,  and  such  a  crossing  as  is 
questioned  in  this  action. ^^ 
§  4464(3).     Michigan 

The  jury  are  instructed  that  the  defendant  railroad  company 
claims  in  this  case  that  it  has  complied  with  the  statutory  require- 
ments in  regard  to  the  fences  and  cattle  guards.  That  is  their  de- 
fense — that  they  have  complied  with  the  statutes  substantially,  and 
that  they  had  there  that  day  erected  and  in  good  order  fences  and 
cattle  guards  that  met  fully  the  requirements  of  the  statute.  They 
claim  that  they  had  built  ffences  both  on  the  easterly  and  westerly 
sides  of  this  railroad,  and  built  a  cattle  guard  at  the  north  side  of 
this  highway,  and  one  at  the  south  side  of  the  highway,  and  proper 
connecting  fences.  That  is  their  claim.  Now,  there  is  no  claim 
here  that  the  fences  as  built,  or  the  cattle  guards  as  built,  were  not 
sufficient.  The  claim  of  the  plaintiff  is  that  they  wer'e  not  prop- 
erly located  and  extended.  The  claim  of  the  plaintiff  is  that  the 
railroad  fences  did  not  cover  the  entire  right  of  way  outside  of  the 
highway.  So  you  see  the  complaint  is  not  on  account  of  the  kind 
of  fence  that  had  been  erected  there,  or  the  kind  of  cattle  guard,  but 
the  complaint  is  of  the  location  of  the  fences  and  the  cattle  guard. 
Now,  this  statute  requires  the  fences  to  be  erected  at  highway 
crossings  up  to  the  line  of  the  highway,  to  that  point  where  the 
line  of  the  highway  and  the  line  of  the  railroad  right  of  way  meet. 
It  contemplates  that  railfoad  tracks  shall  not  be  exposed  except 
within  the  limits  of  the  highway,  that  outside  of  the  highway  they 
shall  be  fenced,  and  that  part  of  the  railroad  track  which  is  un- 
fenced  shall  consist  only  of  that  part  of  it  which  lies  within  the 
boundaries  of  the  lines  of  the  highway.  As  I  told  you  before,  high- 
ways must  be  left  open  their  full  width  by  everybody,  railroads  in- 
cluded. So  this  defendant,  the  railroad  company,  need  not  have 
fenced  into  the  highway,  nor  upon  any  part  of  the  highway,  but 
only  up  to  the  line  of  the  highway.  So  you  see  it  is  important  for 
you  to  determine  from  the  evidence  where  the  line  of  the  highway 
was,  and  where  the  line  of  the  railroad  right  of  way  was,  and  thp  de- 
fendant was  required  to  fence  up  to  that  point  where  those  two 
lines  met,  but  not  beyond  that.'* 

You  are  further  instructed,  gentlemen,  that  if  you  find  from  the 

81  Titus  V.  Chicago,  M.  &  St.  P.  Ry.  32  Goretski  v.  Au  Sable  &  N    W  Rv 

Co.,  103  N.  W.  343,  128  Iowa,  194.  Co.,  138  N.  W  sts.  172  Mltb  el'       ' 
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evidence  in  this  case  that  the  guards  in  question  were  not  such 
guards  as  were  approved  by  the  railroad  commissioner,  or  that 
they  were  not  placed  down  as  required  by  the  railroad  commission- 
er, under  his  plans  and  specifications  submitted  here,  then  you 
would  find  the  defendant  liable,  under  further  instructions  that  I 
will  give  you.  Or  if  you  find  that  they  were  such  guards,  and  were 
so  placed,  as  required  by  the  plans  and  specifications  approved  by 
the  commissioner  of  railroads,  but  that  the  company  had  negli- 
gently failed  to  keep  such  guards  in  repair,  theij  you  will  find  them 
liable.  When  I  say  "keep  them  in  repair,"  I  mean  in  good  and 
sufficient  repair,  so  they  would  serve  the  purpose  for  which  they 
were  placed  there.  I  do  not  mean  that,  if  you  find  they  were  in 
that  condition,  they  would  be  liable,  but  you  must  further  find 
that  this  injury  was  occasioned  because  of  such  defect,  if  you 
find  it.  In  other  words,  gentlemen,  if  you  find  that  the  guards  in 
question  are  such  as  are  approved,  and  further  find  that  the  com- 
pany negligently  failed  to  keep  the  same  in  repair  (that  is,  negli- 
gently permitted  them  to  fill  up  between  the  slats  with  cinders,  bal- 
last, or  dirt),  and  that  these  cattle  went  upon  the  railroad  track, 
over  these  guards  so  out  of  repair,  and  that  the  injury  was  occa- 
sioned by  such  want  of  repair,  then  the  defendant  would  be  liable. 
If,  on  the  other  hand,  you  do  not  find  these  things  to  be  true,  then 
they  would  not  be  liable ;  that  is,  if  you  find  that  the  guards  were 
in  repair,  the  company  would  not  be  liable,  or,  if  you  find  that  the 
injury  was  not  occasioned  because  of  the  want  of  repair,  then  the 
company  would  not  be  liable.** 

§  4464(4).    Missouri 

The  court  instructs  the  jury  that  it  is  not  the  duty  of.  the  de- 
fendant to  construct  cattle  guards  that  will  at  all  times  turn  stock ; 
but  it  is  its  duty  to  so  construct  cattle  guards  that  they  will  ordi- 
narily turn  stock.  Therefore,  if  you  believe  and  find  from  the 
evidence  herein  that  the  cattle  guards  in  question  would  ordinarily 
turn  stock  on  or  about ,  your  verdict  herein  will  be  for  de- 
fendant.** 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  the  defendant,  by  its  agents  or  servants,  in  the  month  of 

,  ran  its  electric  car  over  and  against  plaintiff's  horse  at  or 

about  the  place  mentioned  in  evidence,  in  county,  , 

at  a  point  on  said  road  that  was  not  in  the  crossing  of  a  public 
highway,  and  at  a  point  or  territory  where  there  were  no  streets 
crossed  by  the  defendant's  road,  then  plaintiff  is  entitled  to  recover 
of  defendant  the  value  of  said  horse  as  shown  in  the  testimony,  not 

33  Hathaway  v.  Detroit,  T.  &  M.  Ry.  34  Lee  v.  Butler  County  R.  Co.,  227 

Co.,  83  N.  W.  598,  124  Mich.,610.  S.  W.  1061. 
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exceeding  $ ,  without  any  proof  of  negligence,  unskillfulness, 

or  misconduct  on  the  part  of  the  officers,  servants,  or  agents  of  de- 
fendant, provided  j^ou  believe  from  the  evidence  that  the  horse 
was  so  injured,  by  being  run  over  or  against  by  defendant's  electric 
car,  if  such  happened,  as  to  be  of  no  value.*" 

The  court  instructs  you,  in  reference  to  the  iirst  and  second 
counts  of  the  petition,  that  if  you  believe  from  the  evidence  that 
the  plaintiff's  mules  were  struck  at  a  point  on  defendant's  railroad 

within  the  switch  limits  of  the  station  of ,  and  that  the  length 

of  the  track  set  apart  and  used  by  the  defendant  as  its  switch  at 
said  station  was  necessary  for  the  transaction  of  the  defendant's 
business  at  said  station,  or  for  the  convenience  of  the  public  in 
transacting  business  thereat,  or  for  the  safety  of  the  men  engaged 
in  operating  trains,  then  the  defendant  was  not  required  to  fence 
its  tracks  at  said  place,  and  the  plaintiff  cannot  recover  on  the  said 
counts.** 

§  4464(5).     Texas 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant, 
under  our  statutes,  to  have  placed  a  good  and  sufficient  cattle  guard 
at  the  points  of  entering  plaintiff's  field  or  inclosure  with  its  rail- 
road, and  to  keep  them  in  good  repair.  In  all  cases  the  statute  re- 
quires that  such  cattle  guards  or  stops  shall  be  so  constructed  and 
kept  in  repair  as  to  protect  such  fields  and  inclosures  from  the 
depredation  of  stock  of  every  description.*' 

You  are  instructed  that  if  you  believe  from  the  evidence  that, 
on  or  about  the  ,  defendant  killed  head  of  plain- 
tiff's cattle  and  injured head,  by  striking  them  with  its  loco- 
motive .or  cars,  and  you  find  that,  at  the  time  said  cattle  were 
struck,  defendant's  right  of  way  was  not  fenced  in  such  a  manner 
as  under  ordinary  circumstances  to  effectually  turn  live  stock  of  an 
ordinary  disposition  and  docility,  then  you  will  return  a  verdict  for 
the  plaintiff.** 

§  4465.     Same — Du^y  to  repair  breaches  in  fence 
§  4465(1).    Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 

defendant  had  a  good  and  sufficient  fence  on ,  and  that  it  was 

broken  down  by  trespassers,  or  blown  down  or  burned  down  with- 
out fault  of  defendant,  and  plaintiff's  horses  got  through  this  fence 

36  Collins   V.   Metropolitan   St.   Ky.  so  Eedinoud   v.    Missouri     K    &   T 

Co.,  138  S.  W.  697,  157  Mo.  App.  610.  Ry.  Co.,  77  S.  W.  768,  104  Mo    Anp' 

Under  the  pleadings  and  evidence,  the  651. 

injury  occurred  at  a  point  where'the  s^  Stephenville,  N.  &  S.  T.  Ry.  Co. 

road   might   lawfully   have   hem    in-  v.  Schranli  (Civ.  App.)  175  S   W  471 

closed  with  a  fence  and  wUeiu  there  ss  Ft.   Worth  &    I).   C.   Ry.    (io    v 

was  no  lawful  fence.  Scheei-  (f iv.  App.)  169  S.  W.  1009 
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at  the  place  of  such  break  before  the  defendant  had  reasonable 
time  to  repair  the  fence,  then  you  will  find  for  defendant.*® 

§  4465(2).     Indiana 

You  are  instructed  that  railroad  companies  are  not  required  to 
keep  such  a  guard  on  their  road  as  to  see  a  breach  in  their  fence 
and  to  repair  it  the  instant  it  occurs ;  still  they  are  required  under 
the  law  to  keep  such  a  force  as  will  discover  breaches  and  open- 
ings in  their  fences  and  to  close  them  within  a  reasonable  time. 
If  they  neglect  to  so  do  within  a  reasonable  time,  it  is  a  neglect  of 
duty  which  will  render  them  liable  for  injury  to  stock  if  it  comes 
onto  the  road  through  such  openings  or  broken  fences,  providing 
the  owner  or  persons  having  the  stock  in  charge  is  guilty  of  no 
negligence  which  contributes  to  the  injury.** 

§  4466.     Same — Duty  as  to  gates 

You  are  instructed  that  a  gate  in  a  right  of  way  fence  at  a  pri- 
vate crossing  is  a  part  of  the  "fence,"  and  railroads  are  required  to 
keep  such  gates  in  such  repair  as  to  prevent  stock  of  ordinary  dis- 
position from  escaping  through  and  onto  defendant's  right  of  way 
through  any  such  gates,  and  you  are  further  instructed  that  the 
defendant  is  required  to  keep  its  road  fences  and  gates  in  such 
repair  as  to  effectually  prevent  stock  from  entering,  upon  its  road- 
bed and  track.*^ 

§  4467.     Same — Waiver  of  rights  by  adjoining  owner 

You  are. instructed  that  the  duty  to  fence  its  railroad  by  a  rail- 
road company  is  for  the  benefit  of  the  adjoining  landowner,  and 
that  an  adjoining  landowner,  through  or  along  whose  land  a  rail- 
road passes,  may  waive  the  right  to  have  such  fences  and  gates 
as  are  prescribed  by  the  statute,  or  agree  to  dispense  with  same; 
and'if  you  believe,  from  the  evidence,  that  the  adjoining  landowner, 
K.,  did  so  waive  his  right  in  this  instance,  and  that  plaintiff's  colt 
was  trespassing  in  said  K.'s  field,  by  going  over  or  through  a  legal 
fence,  and  was  in  such  field  without  any  consent  from  said  K.,  then 
your  verdict  will  be  for  the  defendant.** 

§  4468.     Liability  for  injuries  to  cattle  lawfully  permitted  to  run  at 
large 

You  are  instructed  that,  while  the  law  is  that  cattle  upon  the 
open  range  which  stray  upon  and  depasture  the  uninclosed  lands 
of  a  person  other  than  their  owner  are  not  trespassers  to  the  ex- 

39  Illinois  Cent.  K.  Co.  v.  Swearin-  liamson  (Tex.  Civ.  App.)  180  S.  W. 
gen,  47  111.  206.  283. 

40  Michigan  Cent.  E.  Co.  v.  Farfell,  *-  Rinehart  v.  Kansas  City  South- 
99  N.  E.  1026,  52  Ind.  App.  603.          .  ern  Ry.  Co.,  80  S.«  W.  910,  126  Mo. 

41  Trinity  &  B.  V.  Ity.  Co.  v.  Wilr  App.  446. 
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tent  that  an  action  would  lie  in  favor  of  the  owners  of  the  land, 
and  that  injury  to  the  right  of  way  of  a  railroad  company  by  cattle 
under  like  conditions  would  not  be  actionable  trespass,  it  does  not 
follow  that,  because  no  action  is  given  under  such  circumstances, 
the  cattle  are  so  lawfully  upon  the  right  of  way  as  to  make  the 
railroad  company  an  insurer  of  their  safety.  The  plaintiff  is  pre- 
sumed to  have  known  that  the  railroad  company  is  not  required  to 
fence  its  right  of  way  at  the  point  where  the  cattle  entered  upon 
the  tracks  and  were  killed,  and  that,,  charged  with  such  knowledge, 
he  took  all  risk,  in  permitting  his  cattle  to  run  at  large,  of  injury  to, 
or  destruction  of,  them  by  mere  accident,  and  he  cannot  recover 
in  this  action  unless  he  has  proven  by  a  preponderance  of  evidence 
that  the  injury  or  destruction  of  his  cattle  was  by  defendant's  neg- 
ligence.** 

§  4469.     Duty  towards  cattle  unlawfully  running  at  large  upon 

the  highway 
§  4469(1).    Oklahoma  ' 

You  are  further  instructed,  geiltlemen  of  the  jury,  that  the  stat- 
utes of  — provide  that  all  cattle,  together  •  with  certain  other 

domestic  animals,  shall  be  by  the  owners  thereof  restrained  from 
running  at  large  in ,  unless  permitted  to  do  so  by  the  sus- 
pension of  said  herd  law.  You  are  further  instructed  that  there 
is  no  evidence  in  this  c^se  that  the  said  herd  law  has  been  sus- 
pended as  provided  by  law,  and  that  it  is  presumed  as  a  matter 
of  law,  and  you  are  instructed  that  said  herd  law  is,  dnd  was  on 
,  in  force  in  that  part  of county, ,  where  plain- 
tiff's cattle  are  alleged  to  have  been  killed;  and  if  said  cattle  of 
plaintiff  were  injured  upon  a  public  highway  while  grazing  or 
roaming  at  large,  the  ^aid  cattle  were  trespassing  and  unlawfully 
upon  said  premises  at  said  time  and  place,  and  the  defendant  was 
only  under  the  duty  to  use  ordinary  care  to  avoid  injuring  them 
after  they  were  discovered  on  or  in  dangerous  proximity  to  its 
track.** 

You  are  further  instructed,  gentlemen  of  the  jury,  that  even 
though  the  cattle  in  question  were  upon  the  public  highway,  in  vio- 
lation of  the  herd  law  of ,  and  even  though  they  were  tres- 
passers upon  the  property,  it  was  the  duty  of  the  defendant  to  ex- 
ercise ordinary  care  and  diligence  to  protect  the  said  cattle  of 
plaintiff.  And  if  you  find  from  the  evidence  that  the  defendant 
failed  to  exercise  ordinary  care  and  diligence  in  slowing  up  its 
train  and  bringing  same  to  a  stop,  after  discovering  said  catt-le, 

IST^p'^TOlVwl'^-fft  ^"^  ^-  ^'''^'    •      "Chicago,,  E.   I.   &   P.   Ey.   Co.   v. 
157  P.  701,  24  Wyo.  316.  Garden,  149  P.  127,  46  OUl.  557. 
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and  you  find  that  said  train  crew  had  ample  time  so  to  do,  and 
failed  to  do  so,  then  and  in  that  event  you  will  find  for  the  plain- 
tiff, even  though  the  cattle  were  trespassing.*^ 

§  4469(2).    South  Carolina 

The  jury  are  instructed  that  it  is  the  law,  and  therefore  appears, 
and  ft  may  be  taken  notice  of  by  the  court  and  by  you,  that  the  gen- 
eral stock  law  is  of  force  in county;   a  provision'  of  which 

requires  the  owner  of  stock  to  keep  his  stock  fenced,  not  to  allow 
them  to  run  at  large.  Now,  in  a  county  where  the  stock  law  is  of 
force  everybody  has  the  right  to  presume — the  railroad  company 
has  the  same  right  anybody  else  would  have- — the, right  to  presume 
that  people  are  obeying  the  law,  are  keeping  their  stock  fenced; 
and  therefore  the  railroad  is  not  bound  to  exercise  as  great  care 
or. vigilance  in  looking  out  and  watching  for  stock  on  its  track  in 
a  county  where  the  stock  law  is  of  force  as.  they  would  be  where 
the  law  allows  stock  to  run  at  large.  That  does  not  excuse  a  rail- 
road for  killing  or  injuring  stock  where  the  stock  law  is  of  force, 
if  it  knows  as  a  matter  of  fact,  or  if  it  ought  to  know,  if  it  has  the 
opportunity  to  know,  and  if  a  person  of  ordinary  intelligence  and 
ordinary  observation  would  know,  that  stock  were  out  at  large. 
It  is  true  that  the  law  is  to  the  effect,  that  a  trespasser  has  no 
rights  as  against  the  owner  of  the  property  on  which  he  is  tres- 
passing, except  he  has  the  right  not  to  be  willfully  or  wantonly 
injured  by. the  owner  of  the  property,  and  to  some  extent  that 
might  apply  to  trespassing  stock;  but  it  cannot  apply  to  animals 
in  the  same  sense  that  it  applies  to  people,  for  the  very  reason  I 
mentioned  a  moment  ago — animals  have  not  the  intelligence  of 
people — and  therefore  they  cannot  be  held  to  the  same  rule  of 
accountability  or  liability  and  the  same  rule  of  duty  that  intelli- 
gent beings  are  held  to.  So'  that  a  railroad  has  no  right  to  wan- 
tonly or  willfully  injure  trespassing  stock;  neither  has  it  the  right 
to  injure  trespassing  stock  through  negligence.  The  rule  is  only 
modified  by  the  stock  law,  to  the  extent  that  the  railroad  is  not 
bound  to  keep  the  same  degree  of  watchful  care,  watchfulness  for 
stock  on  its  track,  where  the  stock  law  is  in  force,  as  where  the 
stock  law  is  not  in  force.  Where  stock  is  on  the  track  in  a  coun- 
ty where  the  stock  law  is  not  in  force,  arid  the  railroad  sees  them, 
or  has  the  opportunity  and  ought  to  see  them  by  the  exercise  of 
ordinary  watchfulness,  then,  if  it  fails  to  see,  or  if,  seeing  them, 
injures  them  through  willful,  wanton  negligence,  the  railroad  is 
liable  for  damages.  So,  in  this  case,  if  you  find  they  were  at  large 
in  violation  of  the  provisions  of  the  general  stock  law,  and  should 
find  that  the ,  railroad  company,  by  the  exercise  of  ordinary  vigi- 

4  6  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Caiden,  149  P.  127,  46  Okl.  557. 


i 


§  4470  IXSTRUCTIONS  TO  JUEIES  4746 

lance — which  means  a  less  degre^e  of  vigilance  in  a  stock  law 
county  than  in  a  nonstock  law  county — if  the  railroad,  by  the  ex- 
ercise of  vigilance,  which  a  prudent  railroad  in  a  stock  law  county 
ought  to  exercise,  knew  or  could  have  known  that  stock  was 
on  the  track,  then  the  railroad  was  bound  to  exercise  due  care, 
the  care  of  a  prudent  railroad  to  prevent  injury  to  the  stock ;  and 
if  you  find  that  it  failed  to  exercise  that  degree  of  care,  and  that  the 
stock  was  injured  by  reason  of  such  failure,  then  the  railroad  is 
liable.  If  the  evidence  fails  to  make  out  those  facts,  the  railroad 
then  is  not  liable.** 

§  4470.     Unavoidable  accident 

r  charge  you,  gentlemen  of  the  jury,  that  if  you  believe  from 
the  evidence  that  the  view  of  the  engineer  was  obstriicted  by  the 
culvert  or  trestle  testified  about  until  the  cow  emerged  from  it  and 
turned  towards  the  track,  and  that  from  the  time  it  so  emerged  un- 
til struck  the  engineer  did  all  he  could  to  avoid  the  striking  of  the 
cow,  you  will  find  for  the  defendant.*' 

§  4471.     Proximate  cause  of  injuries^ — Failure  to  fence  track 
M47l(l).     Kansas 

You  are  instructed  that  if  a  legal  and  sufficient  fence,  as  just 
defined,  inclosing  the  defendant's  railway  in  and  through  the  town- 
ship in  which  plaintiff's  hogs  were  killed,  as  shown  by  the  testi- 
mony in  this  action,  would  not.  have  prevented  said  hogs,  or  any 
of  them,  from  going  to,  on,  or  over  the  track  of  said  railway  at  the 
place  where  they  were  killed,  then  no  recovery  in  favor  of  plain- 
tiff can  be  based,  wholly  or  partly,  on  any  failure  to  fence  said 
railway.** 

§  4471(2).     Michigan 

So,  gentlemen  of  the  jury,  if  this  defendant,  the  railroad  com- 
pany, fenced  up  to  the  line  between  its  own  right  of  way  and  the 
highway  line,  then  it  has  done  its  full  duty,  and  there  can  be  no 
recovery  in  this  case.  In  other  words,  if  the  place  where  this 
horse  was  killed  was  a  part  of. the  highway  and  within  the  high- 
way lines,  there  can  be  no  recovery  ili  this  case.  If  the  fences  and 
the  cattle  guards  were  on  the  highway  line,  then  the  defendant  is 
not  liable,  and  your  verdict  would  be  in  favor  of  the  defendant, 
no  cause  of  action.  On  the  other  hand,  if  the  defendant,  the"  rail- 
road company,  exposed  and  left  unfenced  any  material  or  sub- 
stantial part  of  its  right  of  way  outside  of  the  highway,  then  it  in- 

"  Davis  V.  Southern  Ky.  Co.,  47  S.  "  Le.i.venworth,  T  &  S  W  Ev  Co 

E.  723   68  S.  C.  446.  V.  Forbes,  15  P.  595,  37  Kan. '445.' 

"  Western  Ky.  of  Alabama  v.  Mc- 
Pherson,  40  So.  934,  146  Ala.  427. 
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creased  the  exposure  which  the  public  would  be  liable  to,  and  if 
it  left  unfenced  any  part  of  its  right  of  way  outside  of  the  highway, 
and  if  by  reason  of  that  the  horse  was  killed,  then  the  defendant 
would  be  liable.  And  it  is  the  duty  of  the  plaintiff  to  trace  the 
killing  of  the  horse  to  the  neglect  to  fence.  In  other  words,  the 
killing  of  the  horse  must  be,  in  a  degree,  and  to  a  certain  extent, 
the  consequence  of  the  neglect  to  fence,  if  tlxere  was  any  such 
neglect.  The  mere  fact  that  the  horse  was  killed,  there  does  not 
of  itself  give  any  right  of  action.  The  question  is,  Did  the  de- 
fendant neglect  its  duty  to  fence,  and  by  reason  of  that  was  the 
horse  killed?  The  neglect  of  duty  must  be  shown  upon  the  part 
of  the  defendant.  Was  the  killing  of  this  horse  due  to  the  de:^end- 
ant's  failure  to  fence  this  right  of  way  at  tlie  point  where  it  was 
its  duty  to  fence  it,  viz. :  at  the  point  outside  of  the  highway  ?  If 
not,  there  can  be  no  recovery,  but  if  so  there  may  be  a  recovery.*" 
You  are  instructed  that  the  defendant  denies  that  the  fence  was 
out  of  repair,  and  denies  that  the  animals  got  upon  their  track  in 
consequence  of  any  defect  in  the  fence,  or  through  the  fence.  If 
you  find  that  the  defendant  had  been  operating  the  railroad  men- 
tioned in  the  declaration  in  this  case  for  ■ months  or  more 

before  the  killing  of  the  plaintiff's  animals,  as  alleged  by  plain- 
tiff, then  it  was  the  duty  of  the  company  to  erect  and  maintain 
on  the  side  of  its  road  fences  feet  high,  and  in  good  re- 
pair, consisting  of  rails,  timber,  boards,  stone  walls,  or  any  com- 
bination thereof,  or  other  things  equivalent  thereto,  and  of  such 
reasonable  strength  as  to  confine  or  turn  the  animals  usually  re- 
strained by  fences  in  this  country.  But  if  these  animals  did  not 
get  on  this  track  in  consequence  of  any  defect  in  the  railroad  fence, 
or  because  of  breachings  or  otherwise,  it  would  make  no  differ- 
ence in  this  case  whether  the  fence  was  in  repair  or  out  of  repair. 

If  the   jury  find  that   on   or  about  ,   a   cow   belonging  to 

plaintiff  was  killed  by  an  engine  of  the  defendant,  running  upon 
the  railroad  operated  by  the  defendant,  and  that  such  cow  es- 
caped from  the  plaintiff's  field  onto  the  railroad  track,  by  reason 
of  a  defect  in  the  fence,  which  it  was  the  duty  of  the  defendant  to 
erect  and  maintain,  and  that  such  defect  was  an  open,  visible  one, 
and  had  existed  for  some  time  before  the  killing  of  the  cow,  then 
the  plaintiff  would  be  entitled  to  recQ|jer  the  value  of  the  cow, 
and  interest  on  such  value  from  the  ^le  of  killing.     And  if  the 

jury  find  that  on  or  near  the  said  '■ day  of  ,  a  shoat 

belonging  to  the  plaintiff  was  killed  by  an  engine  of  defendant 
running  upon  the  railroad  operated  by  defendant,  and  that  such 
hog  escaped  from  plaintiff's  field  onto  the  railroad  track  because 

48  Goretski  v.  Au  Sable  &  N.  W.  Ry.  Co.,  138  N.  W.  658,  172  Mich.  623. 
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of  a  defect  in  the  fence,  which  it  was  the  duty  of  the  defendant  to 
erect  and  maintain,  and  that  such  defect  was  an  open  and  visible 
one,  and  had  existed  some  time  before  the  killing  of  the  shoat, 
then  the  plaintiff  is  entitled  to  recover  the  value  of  the  hog,  and 
interest  from  the  date  of  killing.  So  that  you  see  in  both  cases  the 
liability  of  the  company  depends  upon  the  question  as  to  whether 
or  not  the  cow  and  the. shoat  got  upon  the  track  in  consequence  of 
the  defect  in  the  fence.  If  you  find  from  the  evidence  that  the 
cow  escaped  from  the  pasture  onto  the  track  through  the  fence, 
which  it  was  the  company's  duty  to  maintain,  and  that  such  fence 
was  insufficient  under  the  rule  I  have  already  giveh  you,  then  the 
defendant  would  be  liable  to  the  plaintiff  for  killing  the  cow, 
whether  the  cow  was  upon  the  public  highway  or  not  at  the  time 
she  was  struck  by  the  engine;  but  that,  of  course,  depends  upon 
whether  she  got  upon  Uie  track  because  of  a  defect  in  the  fence. 
If  she  had  escaped  from  the  lot  onto  the  highway,  and  so  onto  the 
track,  and  was  killed,  then  I  charge  you  that  in  this  case  the  plain- 
tiff would  not  be  entitled  to  recover  for  the  cowj  even  though  you 
should  find  that  she  was  killed  by  the  defendant's  cars,  because 
in  that  case  the  killing  would  not  be  occasioned  by  the  Omission  to 
repair  which  the  plaintiff  asserts  as  her  cause  of  action  in  this  case; 
If  you  find  from  the  testimony  that  the  plaintiff  left  her  cow  in  ques- 
tion running  at  large  in  the  highway,  and  defendant's  cattle  giiard 
and  side  way  fences,  running  from  either  side  of  the  cattle  guard 
to  the  defendant's  right  of  way  fences,  were  properly  constructed 
and  in  good  repair,  and  that  the  cow  got  on  the  defendant's  right 
of  way  from  this  point,  and  was  struck  and  killed  by  the  defend- 
ant's engine,  the  plaintiff  cannot  recover.  It  is  not  enough  for  the 
plaintiff  to  allege  and  show  that  the  defendant's  fence  was  defec- 
tive along  its  right  of  way,  so  that  the  cow  could  have  goften  onto 
defendant's  track,  but  it  is  the  duty  of  the  plaintiff,  in  order  to  en- 
title her  to  recover,  to  show  by  a  preponderance  of  the  testimony 
that  the  cow  (and  this  is  true  of  the  shoat,  too)  got  onto  the  track 
because  of  and  through  the  defective  place  in  defendant's  fence,  if 
you  find  there  was  any ;  and,  unless  she  has  established  that  fact 
by  a  preponderance  of  the  evidence.  She  could  not  recover.  Now, 
gentlemen,  I  think  I  have  said  all  that  I  need  to  say,  in  order  to 
enable  you  to  properly  dis^^se  of  the  issues  in  this  case.  The  ques- 
tion with  reference  to  bom  of  these  animals  is — First,  was  this 
fence  out  of  repair  as  claimed  by  the  plaintiff?  Second,  if  it  was, 
did  the  cow  and  hog  get  on  the  track  because  of  that  defect  in  the 
fence?  If  they  did,  why,  then,  one  result  would  follow.  If  they 
did  not,  the  other  would  follow.  Now,  you  take  this,  evidence,  and 
dispose  of  it  fairly  and  impartially,  and  having  done  so  return  into 
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court  with  a  verdict  which  will  be  in  accordance  with  the  law  and 
evidence.''* 

§  4472.    Same — Defective  cattle  guard  as  cause  of  accident 

You  are  instructed  that  the  defendant  has  offered  evidence  to 
show  that  some  of  the  cattle  at  least  passed  over  that  portion  of 
the  guard  which  it  is  not  alleged  was  defective,  and  for  at  least 
so  many  of  such  cattle  as  passed  over  the  guard  where  it  was  not 
defective  no  recovery  whatever  can  be  had;  and  unless  you  find 
that  some  of  the  cattle  passed  over  said  guard  by  reason  of  its 
defective  condition  no  recovery  can  be  had.^*- 

§  4473.     Contributory  negligence 
§  4473(1).    Missouri 

The  court  instructs  you  that,  if  you  find  from  the  evidence  that 
the  plaintiff  took  his.  animals  on  the  right  of  way  of  the  defend- 
ant's railroad,  and  brought  them  on  and  along  the  same  while  he 
was  using  a  push  car  on  the  defendant's  railroad  track,  and  that  on 
the  approach  of  a  train  the  plaintiff,  knowing  they  would  become 
or  likely  become  frightened  thereby,  to  protect  them,  took 
them  off  of  the  right  of  way,  then  it  became  his  duty  to  exercise 
care  to  "hold  them  there  in  safety  until  the  train  .passed,  and  if  he 
failed  to  do  so,  and  they  broke  loose  and  rail  back  on  the  right  of 
way,  and  on  the  track,  and  were  struck  by  the  train,  then  he  can- 
not recover  in  this  action  on  the  second  count  of  the  petitiori.^^ 

§  4473(2).    Pennsyivania 

The  jury  are  instructed  that  on  the  question  of  contributory  neg- 
ligence of  plaintiff  you  will  consider  whether  he  looked  immediate- 
ly before  he  opened  the  gates  or  admitted  the  cows  to  the  right 
of  way  of  the  defendant  company.  If  he  did  not  look  at  that  time, 
if  he  looked  just  before  opening  the  gate  on  the  other  side  of  the 
track,  and  then  walked  from  there  over  to  the  side  of  the  track 
where  the  cows  were,  and  opened  the  gate  without  looking  be- 
tween the  time  of  opening  the  first  gate  and  letting  the  cows  out 
on  the  track,  he  would  be  guilty  of  contributory  negligence,  and 
such  contributory  negligence  would  defeat  his  right  to  recover.* 

§  4474.     Same — Duty  of  owner  of  stock  with  respect  to  prevent- 
ing it  from  running  at  large 

You  are  instructed  that,  in  a  township  where  hogs  are  by  law 
prohibited  from  running  at  large,  it  is  the  duty  of  those  who  keep 

5  0  Jebb  V.  Chicago  &  G.  T.  Ry.  Co.,  =2  Gee  v.  St.  Louis  &  G.  Ry.  Co., 

34  N.  W.  538,   67  Mich.  160.     There  99  S.  W.  506,  122  Mo.  App.  358.  ' 

was  nothing  in  this   instruction  of  *  Kelemenan  v.  Pittsburg,  etc.,'  R. 

which  defendant  could  complain.  Co.,  52  Pa.  Super.  Ct.  52.    The  place 

SI  Johnson  v.  Detroit  &  M.  Ry.  Co.,  where  the-  cows  were  killed  was  a 

97  N.  W.  760,  135  Mich.  353.  farm  crossing. 
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hogs  in,  a  field  or  pen  to  inclose  them  with  such  a  fence  or  bar- 
rier as  will  prevent  their  escape.  If  in  such  township  they  have 
escaped  by  breaking  through  or  getting  over  the  fence  with  which 
they  were  inclosed,  such  escape  will  be  presumed  to  have  been 
by  reason  of  the  fault  or  negligence  of  the  person  assuming  to  keep 
them,  unless  it  is  proven  that  such  fence  was  so  constructed  and 
kept  in  repair  that  such  breaking  through  or  getting  over  could 
not  have  been  reasonably  anticipated  from  the  condition  of  the 
fence  and  the  size,  activity,  natural  inclinations,  and  known  char- 
acter of  the  hogs  so  escaping.®* 

You  are  instructed  that  the  rules  of  law  as  to  diligence  and  neg- 
ligence apply  to  stock  owners  as  well  as  to  railway  companies. 
Hence  if  hogs  were  prohibited  by  law  from  running  at  large  in 
the  township  where  plaintifif's  hogs  were  kept  by  him,  and  were 
killed  by  the  defendant's  railway  train,  the  law  required  from  the 
plaintiff  the  same  degree  of  diligence  to  keep  his  hogs  from  escap- 
ing that  it  required  from  the  railway  company  to  avoid  killing  them 
when  they  got  in  front  of  its  train ;  and  if  the  plaintiff  failed  to 
use  that  degree  of  diligence  to  keep  his  hogs  from  escaping,  he 

cannot  recover  in  this  action."* 

• 

§  4475.     Gate  in  private  croissing — Duty  of  plaintiff  to  keep  closed 

You  are  instructed  that  if  you  believe  and  find  the  defendant 
company  had  erected  a  proper  and  sufficient  gate  in  its  right  of 
way  at  the  plaintiff's  farm  crossing,  and  that  said  gate  was  by  said 
company  kept  in  repair,  then  I  charge  you  that  it  was  the  plain- 
tiff's duty  to  keep  the  gate  closed,  and  if  you  find  that  the  mule 
in  question  entered  at  said  gate  while  the  same  was  open,  and 
went  upon  the  defendant's  railroad  and  was  killed,  then  I  charge 
you  to  find  a  verdict  in  favor  of  the  defendant.®' 

§  4476.     Doctrine  of  last  clear  chance 

The  court  instructs  the  jury  that  the  party  who  last  has  a  clear 
opportunity  of  avoiding  the  accident,  notwithstanding  the  negli- 
gence of  his  opponent,  is  clearly  responsible  for  the  accident.  The 
mere  fact  that  the  plaintiff  was  injured  while  trespassing  on  the 
defendant's  premises,  and  would  not  have  been  injured  if  he  had 
not  been  so  trespassing,  is  not  of  itself  enough  to  convict  him  of 
contributory  negligence.*" 

The  court  instructs  the  jury  that  it  is  well  settled  that  the  plain- 
tiffs may  recover  damages  for  injury,  caused  by  the  defendant's 

58  Leavenworth,  T.  &  S.  W.  Ry.  Co.  sc  Texas    Cent.    R.   Go.   v.    Jenkins 

V.  Forbes,  15  P.  595,  37  Kan.  445.  (Tex.  Civ.  App.)  120  S.  W.  948. 

r. 4.  Leavenworth,  T.  &  S.  W.  Ry.  Co.  ■■«  Ciirr  v.  Mnneapolis,  St.  P.  &  S. 

V.  Forbes,  15  P.  595,  37  Kan.  445.  S.  M.  Ry.  Co.,  112  N.  W   972  16  N   D 
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negligence/ notwithstanding  the  plaintiffs'  own  negligence  in  ex- 
posing their  stock  to  injury,  if  such  injury  was  proximately  caused 
by  the  defendant's  omission,  after  becoming  aware  of  the  dang'er 
of  the  plaintiffs'  property,  to  use  ordinary  care  for  the  purpose  of 
avoiding  injury.*'' 

§  4477.     Presumptions  and  burden  of  proof 
§  4477(1).    Alabama 

I  charge  .the  jury  that,  to  cast  the  burden  upon  the  defendant  of 
disproving  the  negligence  charged  in  the  complaint,  the  plaintiff 
must  have  shown,  not  only  that  the  defendant  inflicted  the  injury, 
but  that  it  occurred  at  or  near  a  public  road  crossing,  the  crossing 
of  two  railroads,  the  regular  station  or  stopping  place,  or  in  a  vil- 
lage, town,  or  city.®* 

The  jury  are  instructed  that  the  question  for  you  to  decide  in 
this  case  is  not  alone  whether  or  not  the  plaintiff's  cow  was  killed 
by  the  defendant's  company,  but  before  you  can  find  for  the  plain- 
tiff you  must  be  reasonably  satisfied  from  the  evidence  that  the 
killing  was  caused  by  the  negligence  of  the  defendant  or  its  em- 
ploys, and  the  burden  of  proving  such  negligence  rests  in  this 
case  upon  the  plaintiff,  and  the  negligence  is  not  presumed  against 
the  defendant  from  the  mere  proof  of  striking  the  cow.®* 

§  4477(2).    Arkansas 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  horse  was  injured  by  reason  of  the  running  of  the  train, 
either  by  actual  collision  with  the  engine  or  on  account  of  fright 
caused  by  the  running  of  the  train,  then  J:he  burden  is  on  the  de- 
fendant railway  company  to  prove  that  such  damage  did  not  oc- 
cur on  account  of  the  negligence  of  the  employes  operating  the 
train."" 

I  charge  you  that  if  plaintiff's  mare  was  run  into  the  bridge  by 
a  train  of  defendant's  and  injured,  and  died  from  the  injuries  re- 
ceived, the  law  presumes  negligence  on  the  part  of  the  defendant, 
and  you  will  find  for  the  plaintiff,  unless  you  further  find  from  a 
preponderance  of  the  testimony  that  defendant  and  its  employes 
were  free  from  negligence.*'^ 

§  4477(3).    Georgia 

I  charge  you,  gentlemen,  that  when  stock  has  been  shown  to 
have  been  killed  by  the  locomotive,  cars,  or  other  machinery,  that 

sr  Carr  v.  Minneapolis,  St.  P.  &  S.  «'  Kansas  City,  M.  &  B.  R.  Co.  v 

S.  M.  Ky.  Co.,  112  N.  W.  071',  10  N.  D.      Henson,  .-.l  So.  590,  132  Ala.  528. 
217.  «o  Arkansas,    L.    &    G.    R.    Vo.    v. 

5  8  Western  Ry.  of  Alabama  v.  Mo-      Mcjrsc,  187  S.  W.  169,  124  Ark.  376. 
Pherson,  40  So.  934,  146  Ala.  427.  "^  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 

Goss,  123  S.  W.  390,  92  Ark.  372. 
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the  law  presumes  negligence  on  the  part  of  the  railroad;  that  that 
makes  out  a  prima  facie  case  for  the  plaintiff ;  that  is,  nothing"  else 
appearing,  the  plaintiff  would  be  entitled  to  recover.  I  charge  you 
that  the  defendant  may  come  in  and  overcome  that  presumption. 
That,  like  all  presumptions,-  is  a  matter  that  pan  be  overcome  by 
proof.  I  charge  you  that  presumption  may  be  overcome  by  show- 
ing that  the  defendant  used  all  ordinary  diligence  and  care  to  pre- 
vent the  accident;    to  prevent  the  killing.*'^ 

§4477(4).     Illinois 

The  jury  are  instructed  that  the  plaintiff  must  prove  that  the 
borse  did  not  get  on  at  the  ci^ossing  of  a  public  road  or  highway, 
and  if  he  failed  to  show  this  by  positive  proof,  the  jury  must  find 
for  the  defendant,  unless  defendant  was  guilty  of  gross  or  willful 
negligence  in  the  killing  of  the  horse.** 

§  4477(5).    Iowa 

You  are  instructed  that,  if  you  find  by  the  evidence  that  the 
fence  and  cattle  guard  in  question,  or  either  of  them,  became  de- 
fective and  out  of  repair,  and  that  by  reason  of  such  conditions 
said  cattle  went  upon  the  defendant's  railroad  to  a  point  weH  of 
the  crossing  and  were  there  struck  by  defendant's  train  and  killed, 
then  the  defendant  would  be  liable  therefor,  as  this  would  make 
a  prima  facie  case  in  plaintiff's  favor,  and  the  burden  is  then  upon 
defendant  to  show  its  freedom  from  negligence  on  account  of  the 
defective  condition  of  such  cattle  guard  and  fence,  or  either  of 
them,  as  the  case  may  be,  and  upon  this  question  the  defendant 
has  offered  no  evidence  to  meet  the  prima  facie  case  made  by  plain- 
tiff, if  he  has  made  such  case.®* 

§  4477(6).    South  Carolina 

The  jury  are  instructed  that,  if  you  find,  as  a  matter  of  fact,  that 
tlie  railroad  company  killed  the  plaintiff's  mule,  then  you  are  to 
presume  that  the  railroad  company  was  negligent;  and  this  pre- 
si^mption  of  negligence  will  stand  until  the  railroad  company  con- 
vinces you  by  the  greater  weight  of  the  evidence  that  it  was  a 
case  of  accident— that  is,  that  after  the  fact  of  the  killing  has  been 
established,  the  burden  of  proof  is  upon  the  railroad  company  to 
prove  that  it  was  done  by  accident,  and  not  through  their  negli- 
gence. This  is  a  rule  of  law  that  has  not  been  changed  by  the  stock 
law.*® 

The  jury  are  instructed  that,  where  it  appears  that  a  railroad  has, 
by  its  train,  killed  stock,  a  domestic  animal,  as  a  cow  or  a  mule[ 

02  Central  of  Georgia  Ry.  Co.  v.  »4  Harper  v.  Chicago,  R.  I.  &  p.  Ry. 
Bagley,  49  S   E.  780,  121  Ga.  781.  Co.,  143  N.  W.  529,  161  towa,  592. 

T„  nnl"^**'^  ^®"*-  ^-  ^°-  ^-  ^'»'^«''  4'^  "'  I>a'«'is  "■  Southern  Ry.  Co..  47  S. 
^11-  295.  B.  723,  68  S.  C.  446. 
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and  no  other  fact  appears  in  reference  to  it,  the  law  raises  the  pre- 
sumption that  the  railroad  was  negligent.  An  animal  has  not  the 
intelligence  to  apprehend  danger,  and  to  take  itself  out  of  the  way 
of  apprehended  danger.  As  a  matter  of  course,  animals  do  run  from 
what  they  are  afraid  of,  but  they  have  nOt  the  intelligence  that  a 
human  being  has  to  know  what  always  to  be  afraid  of  and  what 
to  get  out  of  the  way  of;  and  so. the  law  charges  these  railroad 
companies  running  their  trains,  by  the  exercise  «f  the  franchise 
which  the  statute  confers  upon  them,  with  the  duty  of  loolcing  out 
for  the  safety  of  domestic  animals ;  and  therefore,  where  it  appears 
that  the  railroad,  by  its  train,  has  killed  a  domestic  animal,  and 
nothing  else  appears  but  the  fact  of  the  killing',  then  the  law  raises, 
the  presumption  that  it  was  the  result  of  negligence  on  the  part 
of  the  railroad  conjpany.  As  a  matter  of  course,  when  the  facts 
do  appear,  and  they  negative  the  idea  of  negligence,  and  they  shojv 
the  railroad  was  exercising  ordinary  care  in  running  its  train,  sa 
that  it  was  not  the  fault  or  its  lack  of  cat:e  that  caused,  the  death 
of-  the  animal  or  injury  to  the  animal,  then  the  implication  of  the 
presumption  of  negligence  is  withdrawn.  This  must  appear  by 
the  facts  of  the  case.  Unless  the  evidence  makes  out,  by  the  pre- 
ponderance of  the  evidence,  the  fact  of  negligence  in  the  railroad 
company,  the  plaintiff  is  not  entitled  to  recover.  So  the  facts  are 
for  your  determination  as  to  Whether  or  not  this  railroad  was  run- 
ning its  train  as  alleged  in  the  complaint,  and  whether  or  not  the 
train  killed  the  mule,  as  allegedj  and,  if  so,  then  whether  the  rail- 
road, was  negligent  or  not.** 

§  4478.     Sufficiency  of  evidence  as  to  cause  of  injury 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
at  the  time  when  the  yearling  was  first  seen  dead  it  showed  no 
marks  of  violence  sufficient  to  have  caused  its  death,  your  verdict, 
in  so  far  as  the  yearling  is  concerned,  should  be  for  the  defendant.*' 

§  4479.     Damages 
§  4479(1).    Arkansas 

You  are  instructed  that,  if  you  find  for  plaintiff,  the  measure  of 
damages  will  be  the  value  of  the  mare  at  the  time  and  place  of 
its  death,  with  — ■. per  cent,  per  annum  from  that  time.** 

$  4479(2).     Iowa 

You  are  instructed  that,  if  you  find  that  plaintiff  was  the  owner 
of  the  two  steers  in  question,  that  they  were  struck  and  killed  by 
defendant's  train  at  a  point  upon  defendant's  right  of  way  west  of 

86  Davis  V.  Southern  Ry.  Co.,  47  S.  «8  gt.  Louis,  I.  M.  &  S.  Ry.  Co.  v> 

E.  723,  68  S.  O.  446.  Goss,  123  S.  W.  390,  92  Ark.  372. 

817  Central  of   Georgia   Ry.   Co.   v. 
WiUiams,  80  So.  880,  202  Ala.  496. 
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the  crossing  in  question,  that  said  steers  were  upon  said  right  of 
,way  by  reason  of  the  defective  and  out  of  repair  condition  of  the 
cattle  guard  and  fence  in  question,  or  either  of  them,  upon  the 
west  side  of  the  crossing  in  question,  then  you  will  proceed  to 
consider  and  determine  the  value  of  the  cattle  at  the  time  of  being 
struck  and  killed,  and  this  you  will  determine  from  all  the  evidence 
in  the  case.*' 

§  4479(3).    South  Carolina 

The  jury  are  instructed  that,  if  you  find  that  the  plaintiff  is  en- 
titled to  recover  from  the  railroad  company  for  the  killing  of  his 
mule,  then  the  measure  of  damage  is  the  value  of  the  mule  at  the 
time  of  the  killing.'" 

i  4479(4).    West  Virginia 

The  court  instructs  the  jury  tliat,  while  the  measure  of  dam- 
ages is  the  value  of  the  stock  when  killed,  such  value  is  the  market 
value  of  such  stock,  and  not  some  peculiar  or  particular  value  at- 
tached to  it  by  the  plaintiff.''^ 

J.    Liability  for  Damages  from  Fires 

§  4480.     Liability  in  general 
§  4480(1).    Alabama 

The  court  instructs  the  jury  that  the  defendant  in  this  case  is 
not  liable  for  accidental  injuries  caused  by  the  escape  of  fire  from 
its  engines,  if  the  evidence  shows  that  the  engines  were  properly 
handled  and  properly  equipped.'* 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  engine  was  properly  equipped  with  a  spark  arrester 
of  approved  utility,  and  that  the  engine  was  properly  managed,  then 
you  must  find  a  -verdict  for  the  defendant,  even  if  you  should  be 
reasonably  satisfied  from  all  the  evidence  that  the  fire  was  caused 
by  sparks  from  such  engine.'* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff's  property  described  in  the  complaint  was  destroyed  by 
fire  on  or  about ,  emitted  from  a  negligently  operated  loco- 
motive of  defendant,  then  the  jury  must  find  for  the  plaintiff.'* 

Co'lS  n'V-  ?20°?fl'''Tnwn-  to'  ^^^       ^■^"'.  ^^  ^0.  631,  152  Ala.  213.    An  ob- 
;'  ^'^  .  ■  ^-  °^^'  ^®^  ^owsl,  592.  .lection  to  this  instruction   that  it-  a« 

7l^;,nl  ;°-  ^^t-  .nv-         .  ,,        plaintiff  if  the  locomotive  was  negli- 

V   cf  -^  N   F    R7fi  Ta'^W  \TW-      ^'°I'^  '''"'^''^'  ^'^et'^er  such  nefli- 

72^  %  ^1  i^    ^  ^^:  i^^-  i^®"*  operation  had  any  part  in  com- 

ernT  ro'^fi^-  4'"?sT«P^  a?.*  ^rT""-      ^T''^'^^  *^«  ^'^  t°  "^«  building  or 
,;  ^    '  "^  ^°-  ^^'  ^^^  ^^^-  ^^^-  Jiot'   was  held   to  be  hyDercriticrsm 
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"?™svme'&\^.'R'  Co"  Tsher-       evidence. '°'  '"^  °'"^'^^*="°"  ""'^  '""^ 
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You  are  instructed  that  in  a  case  of  this  kind,  if  tlie  plaintifif  has 
reasonably  satisfied  you  from  the  evidence  that  the  fire  was  caused 
by  defendant's  locomotive,  he  has  nothing  to  do  until  the  defendant 
has  reasonably  satisfied  you  of  each  and  all  of  the  three  following 
things:  First,  that  so  far  as  regards  the  throwing  of  sparks  the 
engine  was  properly  built;  second,  that  in  that  respect  it  was  not 
in  a  bad  or  defective  condition;  third,  that  the  throwing  of  sparks 
was  not  caused  by  unskillful  or  careless  management  of  the  loco- 
motive. And,  even  should  the  defendant  in  its  turn  reasonably  sat- 
isfy you  of  all  of  the  three  things  above  named,  yet  the  plaintiff 
may  by  its  evidence  overcome  the  evidence  of  the  defendant,  and 
show  you  that  the  fire  ^as  set  out  from  the  engine,  either  because 
it  was  badly  built,  in  bad.  condition,  or  badly  handled,  and  if  from 
all  the  evidence  in  the  case  you  believe  that  the  fire  was  caused 
by  negligence  of  the  railroad  your  Verdict  must  be  for  the  plain- 
tiff.'« 

§  4480(2).     Florida 

The  court  instructs  the  jury  that  a  railroad  company,  free  from 
negligence,  is  not  liable  for  damages  from  fire  kindled  by  sparks 
or  clinkers  from  locomotives.'* 

S  4480(3).    Illinois 

The  court  further  instructs  the  jury,  for  the  defendant,  that  the 
defendant  had  a  right  to  use  a  locomotive  engine  propelled  b}^ 
steam,  and  is  not  ah  insurer  against  fire  communicated  from  such 
locomotive;  that  ^l\  the  law  requires  of  the  defendant  was  to 
have  its  locomotive  provided  with  the  best  known  appliances  to 
prevent  the  escape  of  fire,  and  to  keep  the  same  in  repair,  and  then 
have  it  managed  with  reasonable  prudence,  care,  and  skill.  If, 
then,  the  jury  believe,  from  the  evidence,  that  the  locomotive  in 
controversy 'was,  at  the  time  in  controversy,  provided  with  the  best 
known  appliances  to'  prevent  the  escape  of  fire,  which  were  in  good 
repair,  and  was  managed  with  reasonable  prudence,  care,  and  skill, 
then  they  should  find  for  the  defendant,  even  though  the  jury  should 
believe,  from  the  evidence,  that  the  fire  that  consumed  the  depot 
was  communicated  from  the  locomotive,  and  that  the  burning  of  the 
hotel  was  sUch  a  direct  and  natural  consequence  of  the  burning 
of  the  depot  as  might  have  been  foreseen  by  any  reasonable  man 
at  the  time." 

7  5  Alabama  Great  Southern  R.  Co.  care,    proportionate    to    the    clrcum- 

V.  Sanders,  40  So.  402,  145  Ala.  449.  stances,  to  guard  against  injuries  to 

76  Graey  v.  Atlantic  Coast  Line  R.  adjacent  property. 

Co.,  42  So.  903,  53  Fla.  350.     This  is  7  7  Chicago  &  A.  K.  Co.  v,  Pennell, 

proper,    with    other    instructions    re-  110  111.  435. 
quiring   railroad   company   to   prove 
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^  4480(4).    Kentucky 

The  jury  are  instructed  that  they  should  find  for  the  plaintiff  in 
this  action,  if  they  believe  from  the  evidence  either  that  said  en- 
gine was  not  equipped  with  the  best  or  most  approved  screen  or 
spark  arrester  in  practical  use  and  in  perfect  oifder,  or  that  the 
engine  in  question  was  operated  by  defendant's  agents,  servants, 
and  employes,  then  in  cha:rge  of  it,  in  a  careless  and  negligent  maij,- 
ner,  and  thereby  a  spark  or  sparks  from  said  engine  was  thrown 
upon  the  house  which  was  burned,  and  set  fire  to  said  house,  therer 
liy  destroying  same.'* 

i  4480(9).    Maryland 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 

the  tracks  and  roadbed  of  the  defendant  between and 

were  kept  with  reasonable  care  and  diligence  during  the  month 
of  — ■ ;■  in  the  year ,  and  that  the  first  train  moving  north- 
erly on  the  morning  of in  said  year  was  operated  with  rea- 
sonable care  and  diligence,  and  that  the  engine  of  said  train  was 
in  good  order  and  entirely  fit  for  service,  and  was  provided  with 
as  good  an  ash  pan  and  spark  arrester  as  is  known  to  railway,  peo- 
ple, and  the  same  had  been  inspected  regularly  \yith  reasonable  care 
and  diligence,  and  that  an  inspection  thereof  was  made  on  the 
■evening  of  same  date  and  said  engine  was  found  to  be  in  good  con-' 
dition  and  fit  to  be  operated,  and  that  the  coal  used  by  said  en- 
gine was  as  good  as  could  be  gotten  on  the  market,  then  the  de- 
fendant is  not  liable  for  the  damages  resulting  from  the  fire  which 

started  on  said  date  along  the  railway  tracks  near  — ,  even 

though  the  jury  believe  the  same  was  started  by" defendant's  engine, 
and. their  verdict  must  be  in  favor  of  the  defendant.'* 

§  4480(6).     Missouri 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
plaintiff  was  the  owner  of  the  barn  in  controversy,  and  of  its  con- 
tents, and  that  they  were  destroyed  by  fire  coming  from  an  engine 

operated  by  defendant  upon  its  railroad  on  the  nig'ht  of  , 

then  the  defendant  is  liable  to  plaintiff  for  the  damage  done,  and 
although  the  engine  may  have  been  free  from  defects,  and  although 
there  may  have  been  no  neg-ligence  in  the  management  of  the  en- 
gine and  train  at  the  time  of  the  fire.** 
§  4480(7).    Nortli  Caroiina 

You  are  instructed  that,  if  you  should  find  that  the  fire  that 
burned  the  land  was  the  fire  that  came  from  the  west  side  of  the 

;%™5Bo1s  Cent   R   C  gcheible,  bo  Matthews  v.  Missouri  Pac.  Ry. 

172  S.  W.  910,  162  Ky.  469.  Co.,  44  S.  W.  802,  142  Mo   64.^     This 

77'l'^3m"li2  Mr'4lJ"  ^  ^-  ^-  '"'■•  i"^  ^•"?"°"  "-  gUetunde't'kaTu  e 
77  A.  301,  112  Md.  599.  declaring  an  absolute  liability. 
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railroad,  then  you  would  answer  the  issue,  "No,"  or  if  you  find  that 
the  engine  was  properly  equipped  with  spark  arrester,  and  that 
the  engine  and  train  was  under  proper  control  and  being  properly 
handled,  and  that  the  .fire  did  escape  from  the  engine,  but  did  not 
ignite  or  burn  on  the  right  of  way  or  set  fire  to  the  woods  by  the 
right  of  way,  then  the  defendant  would  not  be  liable,  because  they 
are  not  required  to  keep  the  woods  free  from  combustible  matter.*^ 

«  4480(8).     Texas 

,  You  are  instructed  that,  if  you  believe  from  the  evidence  that  fire 
was  communicated  from  a  locomotive  or  locomotives  of  the  de- 
fendant to  the  premises  of  plaintiffs  and  interveners  at  a  point  or 
points  without  defendant's  right  of  way,  as  alleged  in  their  peti- 
tion and  plea,  and  that  said  fire  or  fires  buriied  over  the  premises 
of  plaintiffs  and  interveners,  or  part  or  parts  thereof,  and  destroyed 
any  grass,  cane,  or  wood  thereon,  or  destroyed  or  injured  any  grass 
turf,  or  destroyed  or  injured  any  timber  thereon,  as  alleged  in  plain- 
tiffs' petition  and  interveners'  plea,  and  if  you  further  believe  from 
the  evidence  that  the  defendant  had  used  ordinary  care  to  have  its 
locomotives  equipped  with  the  best  appliances  in  general  use  by 
railway  companies  for  preventing  the  escape  of  fire  and  sparks,  and 
that  defendant  had  used  ordinary  care  to  keep  such  appliances,  in 
repair  and  serviceable  condition,  and  that  defendant's  employes  in 
charge  of  its  locomotives  used  ordinary  care  to  operate  the  said 
locomotives,  so  as  to  prevent  the  escape  of  fire  and  sparks,  then 
upon  all  claims  made  by  plaintiffs  and  interveners  in  their  plead- 
ings for  damages,  if  any,  resulting  from  fires  so  communicated  at 
points'  without  defendant's  right  of  way,  you  will  find  for  defend- 
ant.*^ . 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
plaintiff's  lands  were  burned  over  by  fire  at  or  about  the  time,  and 
as  alleged  in  his  petition,  and  that  said  fires  were  set  out  by  sparks 
emitted  from  the  engines  of  the  defendant  company,  and  you  fur- 
ther find  that  the  engines  of  the  defendant  company  were  properly 
equipped  with  the  most  approved  spark  arf esters  and  appliances  de- 
termined by  practical  railroad  men  to  be  among  the  best  in  use  on 
railroads  for  the  prevention  of  the  escape  of  sparks,  fire,  and  cin- 
ders from  locomotives,  and  that  such  apparatus  and  appliances 
were  in  good  order  and  repair,  an^  that  the  engines  were  carefully 
and  properly  handled  by  competent  employes  of  the  defendant 
company  at  the  time  of  the  alleged  setting  out  of  the  fires  com- 
plained of  by  said  plaintiff,  then  you  are  instructed  that  although 

81  Wilkins  v.  Atlantic  Coast  Line  R.  '  »2  St.  Louis  Southwestern  Ry.  Oo. 
Co.,  93  S.  E.  T77,  174  N.  C.  278.  of  Texas  v.  Connally  (Civ.App.)  93  S. 

W.  206.  - 
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3'ou  may  believe  that  the  fires  were  set  out  by  the  defen3ant's  en- 
gines the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the 
damages  complained  of  was  the  result  of  the  negligent  act  or  omis- 
sion of  the  defendant  or  its  employes ;  and  if  you  find  from  the 
evidence  that  the  said  fires  (if  any)  were  so  caused  by  the  negli- 
gence of  said  defendant  or  its  employes,  then  you  will  find  for. the 
plaintiff  such  an  amount  as  damages  as  you  find  from  the  evidence 
he  has  sustained;  but  if  you  find  from  the  evidence  that  said 
fires  (if  any)  were  caused  or  originated  from  some  other  source 
than  from  the  defendant  or  its  employes  or  its  engines,  and  was 
not  set  out  by  defendant's  engines  or  by  it  or  its  employes,  or  if 
you  find  that  said  fires  (if  any)  were  set  out  by  the  defendant  or 
its  employes  or  engines,  but  that  neither  said  defendant  hor  em- 
ployes were  guilty  of  negligence  in  so  setting  out  said  fires  (if  any), 
then  the  plaintiff  should  not  recover,  and  you  will  find  for  the  de- 
fendant.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
fire  was  communicated  from  defendant's  locomotive  or  locomotives 
to  the  premises  of  plaintiffs  and  interveners,  or  either  of  them, 
at  a  point  or  points  without  defendant's  right  of  way,  and  that  such 
fire  burned  over  the  premises  of  plaintiffs  and  interveners,  or  a 
part  or  parts  thereof,  and  destroyed  any  cane  and  grass  growing 
thereon,  and  destroyed  any  cord  wood,  corded  thereon,  or  dam- 
aged and  injured  plaiatiffs'  or  interveners'  land  by  destroying  or 
injuring  the  grass  turf  thereon  or  destroying  and  injuring  any  for- 
est trees  thereon,  as  alleged  in  their  petition  and  plea,  then  you 
will  find  for  plaintiffs  and  interveners  all  such  damages,  if  any,  as 
were  caused  by  fire  so  communicated,  unless  you  find  for  the  de- 
fendant under  other  instructions  hereinafter  given.** 

§  4480(9).    Virginia 

The  court  instructs  the  jury"  that  if  they  believe  from  the  evi- 
dence that  the  defendant's  engine,  which  is  alleged  to  have  started 
the  fire  that  destroyed  the  plaintiff's  lumber,  was  equipped  with  as 
good  a  spark  arrester  and  ash  pan  as  is  known  in  practical  use, 
that  such  spark  arrester  and  ash  pan  were  in  good  repair,  and  that 
said  engine  was  operated  by  a  skillful  engineer,  with  ordinary  care, 
and  that  the  right  of  way  was  reasonably  clear  of  combustible  mat- 
ter liable  to  ignition,  they  must,  find  for  the  defendant,  although 
they  may  also  believe  from  the  evidence  that  the  defendant's  en- 
gine set  out  the  fire  in  question.*" 

83  St.  Louis  Southwestein  Ry.  Co.  of  Texas  v.  Connnllv  (Civ.  App)  93  S 
of  Texa,s  v.  Connally  (Civ.  App.)  93  S.    '  \y.  206. 

^•/2?-  T-^  1     o     M        .         T,      ^  *"  Aberna  thy  V.  Emporia  iAIfg.  Co.; 

«<  St.  Louis  Southwestern  Ry.  Co.      9.j  S.  E.  41S,  122  \a.  406. 
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The  jcourt  instructs  the  jury,  if  they  believe  from  the  evidence 
that  the  plaintiff  in  this  ease  sustained  damage  from  a  fire  occa- 
sioned by  sparks,  cinders,  or  coals  emitted  or  thrown  from  an  en- 
gine of  defendant,  as  alleged  in  the  declaration,  and  that  the  de- 
fendant was  a  railroad  company  at  the  time  of  the  said  fire,  that 
then  the  plaintiff  is  entitled  to  recover  of  the  defendant  the  damage 
so  sustained  at  the  date  of  the  fire ;  and  that  plaintiff  would  be  en- 
titled to  recover  such  damage  without  any  reference  to  atty  insur- 
ance collected  by  the  plaintiff.*" 

§  4481.     Duty  to  exercise  ordinary  care  to  avoid  fires 
§4481(1).     Minnesota 

The  court  instructs  the  jury  that  "ordinary  care"  is  a  relative 
term ;  that  what  would  be  regarded  as  ordinary  care,  under  certain 
circumstances,  may  not  be  ordinary  care  under  other  circumstances 
and  conditions;  and  for  this  reason,  in  passing  upon  defendant's 
negligence,  the  jury  should  take  into  account  the  character  of  the 
country  through  which  the  road  ran,  the  risk  to  adjoining  property 
to  be  guarded  against,  the  conditions  then  prevailing,  such  as  the 
degree  of  dryness,  or  the  reverse,  of  the  grass  stubble  or  other 
material  near  the  track,  and  the  speed  and  direction  of  the  wind; 
but,  on  the  other  hand,  you  must  give  due  consideration  to  the 
necessities  of  the  railway  service,  and  the  duty  of  the  company  to 
its  patrons  and  the  public.*' 

§  4481(2).    Texas 

You  are  instructed  that,  if  you  do  not  believe  from  the  evidence 
that  sparks,  cinders,  or  coals  escaped  from  defendant's  engine  No. 

and  set  fire  to  inflammable  grass  or  weeds  or  other  material 

on  land  included  within  the  right  of  way,  and  through  the  agency 
of  such  inflammable  grass  or  weeds  or  other  material  set  fire  to  the 
plaintiff's  property,  you  will  return,  a  verdict  in  favor  of  the  defend- 
ant ;  or  if  you  do  not  believe  from  the  evidence  that  the  defendant 
failed  to  exercise  ordinary  care  to  equip  said  engine  with  Jhe 
most  approved  appliances  in  general  use  to  prevent  the  escape  of 
sparks,  cinders,  or  coals,  and  do  not  believe  that  he  failed  to  exer- 
cise ordinary  care  to  keep  such  appliances  in  repair  and  properly 
fitted  and  adjusted,  and  do  not  believe  that  he  failed  to  exercise 
ordinary  care  to  keep  the  land  included  within  the  right  of  way 
sufficiently  free  of  inflammable  grass  and  other  matter  to  prevent 
the  same  from  catching  fire  from  sparks,  cinders,  or  coals  escaping 
from  said  engine  and  communicating  said  fire  to  plaintiff's  property, 
and  do  not  believe  that  he  failed  to  exercise  ordinary  care  with 

86  Norfolk  &  W.  Ry.  Co.  v.  Spates,  s?  Riley  v.  Chicago,  il.  &  St.  P.  Ry. 

94  S.  E.  195,  122  Va.  69. )  Co.,  74  N.  W.  171,  71  Minn.  425. 
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•respect  to  the  wetting  of  the  fuel  used  in  said  engine,  or  that  in 
the  exercise  of  ordinary  care  such  fuel  need  not  be  wetted,  and  do 
not  believe  that  he  failed  to  exercise  or  use  ordinary  care  in  respect 
to  the  emptying  of  the  ash  j)an  of  such  engine,  or  that  in  the  exer- 
cise of  ordinary  care  such  ash  pan  need  not  be  emptied,  you  will 
return  a  verdict. for  the  defendant,  though  you  may  believe  that 
sparks,  cinders,  or  coals  escaped  from  said  engine  and  set  fire  to 
material  on  the  right  of  way,  and  through  its  agency  set  fire  to  the 
plaintiff's  property.** 

You  are  instructed  that  ordinary  care  is  such  care  as  an  ordinarily 
prudent  person  would  exercise  under  the  same  or  similar  circum- 
stances.   If  therefore  you  believe  from  the  evidence  that  on '■ , 

'sparks,  cinders,  or  coals  escaped  from  the  defendant's  engine  No. 

'■— and  set  fire  to  inflammable  grass  or  weeds  or  other  material 

on  land  included  within  the  right  of  way,  and  through  the  agency 
of  such  inflammable  grass,  weeds,  or  other  material  set  fire  to  the 
plaintiff's  premises  and  improvements;  and  if  you  further  believe 
from  the  evidence  that  the  defendant  failed  to  exercise  ordinary 
care  to  equip  said  engine  with  the  most  approved  appliances  in  gen- 
eral use  to  prevent  the  escape  of  sparkSj  cinders,  and  coals,  or 
failed  to  exercise  ordinary  care  to  keep  such  appliances  in  repair 
and  properly  fitted  and  adjusted,  or  failed  to  use  ordinary  care  to 

'keep  the  land  included  within  the  right  of  way  sufficiently,  free  of 
inflammable  grass,  weeds,  and  other  matter  as  to  prevent  the-  same 
catching  fire  from   sparks,  cinders,  or  coals  escaping  from  such 

.engine  and  communicating  such  fire  to  adjacent  property,  or  failed 
to  exercise  ordinary  care  in  respect  of  the  wetting  of  the  fuel  used, 
in  such  engine,  if  in  the  exercise  of  ordinary  care  such  fuel  should 
be  wetted,  or  failed  to  exercise  ordinary  care  in  respect  of  the 
emptying  of  the  ash  pan  of  such  engine,  if  in  the  exercise  of  ordina- 
ry care  such  ash  pan  should  be  emptied;  and  if  you  further  be- 
lieve from  the  evidence  that  the  setting  of  the  plaintiff's' property  on 
fire  was  directly  and  proximately  caused  by  the  defendant's  negii- 
g^nt  failure,  if  any,  to  exercise  such  ordinary  care — then  you  will 
return  a  verdict  in  favor  of  the  interveners,  or  of  the  interveners  and 
the  plaintiff,  as  hereinafter  charged,  for  the  amount  of  the  damage, 
if  any,  sustained  by  the  plaintiff  by  reason  of  such  .fire,  unless  you 
believe  from  the  evidence  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  as  hereinafter  defined.** 

You  are  instructed  that  the  defendant  receiver,  in  running  trains 
over. the  road  of  which  he  is  receiver,  is  required  to  exercise  ordi- 
nary care  to  equip  the  engme  or  locomotive  drawing  such  train 
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with  the  most  approved  appliances  in  general  use  to  prevent, thi; 
escape  of  sparks,  cinders,  and  coals  therefrom,  and  to  exercise  ordi- 
nary care  to  keep  such  appliances  in  repair  and  properly  fitted 
and  adjusted,  and  to  exercise  ordinary  care  to  keep  the  land  in- 
cluded within  the  right  of  way  sufficiently  free  of  inflammable 
grass,  weeds,  and  other  matter  as  to  prevent  the  same  catching  fire 
from  sparks,  cinders,  or  coals  escaping  from  passing  engines,  and 
communicating  such  fire  to  adjacent  property,  and  to  exercise  ordi- 
nary care  in  respect  to  the  wetting  of  the  fuel  used  in  such  engines 
if  in  the  exercise  of  ordinary  care  such  fuel  should  be  wetted,  and  to 
exercise  ordinary  care  in  resp-ect  of  the  emptying,  of  the  ash  pan  of 
such  engine,  if  in  the  exercise  of  ordinary  care  such  ash  pan  should 
be  emptied,  to  prevent  the  escape  of  sparks,  cinders,  or  coals  from 
such  engine.  And  the  defendant  receiver  is  liable  for  damages 
from  fires  directly  and  proximately  caused  by  his  negligent  failure 
to  exercise  such  ordinary  care  in  any  of  the  respects  above  named, 
unless,  however,  the  person  or  persons  sustaining  such  damage 
have  been  guilty  of  contributory  negligence,  as  hereinafter  defined. 
But  when  the  defendant  receiver  has  exercised  such  ordinary  care 
in  each  of  the  respects  above  named,  he  has  complied  with  the  re- 
quirements of  the  law,  and  is  not  liable  for  any  damage  from  any 
fires  set  out  by  said  engines ;  nor  is  he  liable  for  any  such  damage, 
when  the  person  or  persons  sustaining  such  damage  have  been 
guilty  of  contributory  negligence  as  hereinafter  defined.®" 

You  are  instructed  that'  a  railway  company  in  running  its  trains 
over  its  road  is  required. to  exercise  ordinary  care  to  equip  its  en- 
gine or  locomotive  drawing  such  train  with  the  most  approved  apT 
pliances  in  general  use  to  prevent  the  escape  of  sparks  and  fire 
therefrom,  and  to  exercise  ordinary  care  to  keep  such  appliances 
in  good  repair  to  prevent  such  escape  of  sparks  and  fire,  and  to  ex- 
ercise ordinary  care  to  keep  the  land  included  within  its  right  of 
way  sufficiently  free  of  combustible  and  inflammable  material  as 
to  prevent  same  catching  fire  from  sparks  or  fire  emitted  from 
passing  engines,  and  communicating  such  fire  to  adjacent  property, 
and  a  railway  company  is  liable  for  damages  from  fires  directly  and 
proximately  caused  by  its  negligent  failure  to  exercise  such  ordi- 
nary care  .in  the  keeping  of  its. said  right  of  way,  or  to  exercise  such 
ordinary  care  in  the  equipment  and  maintenance  of  its  said  engines, 
as  above  instructed.  But  a  railway  company  has  complied  with 
the  requirements  of  the  law  when  it  has  exercised  such  ordinary 
care  in  the  equipment  and  maintenance  of  its  engine  alleged  to  have 
set  out  said  fire,  and  has-  exercised  such  ordinary  care  in  the  so 
keeping  of  its  said  land  inclosed  in  its  said  right  of  way,  and, 

90  Freeman  v.  Nathan  (Civ.  App.)  149  S.  W.  248. 
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when  a  railway  company,  has  exercised  such  care  in  the  above- 
named  respects  and  particulars,  it  is  not  liable  for  any  damages 
from  fire  set  out  by  its  said  engines.®*^ 

§  4482.  Duty  with  respect  to  construction  and  condition  of  engines 
§  4482(r).     Alabama 

The  court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence that  one  of  the  defendant's  engines  threw  sparks  upon  plain- 
tiff's shed,  or  directly  against  it,  and  that  the  sparks  so  thrown 
themselves  set  fire  to  the  shed,  and  that  the  burning  shed  com- 
municated the  fire  to  plaintiff's  other  property;  and,  further,  that 
such  engine  was  furnislied  with  a  spark  arrester  and  other  appli- 
ances of  approved  character  to  prevent,  so  far  as  possible,  throw- 
ing sparks,  and  was  properly  handled  by  the  engineer,  and  that  such 
spark  arrester  and  other  appliances  were  in  good  condition,  then 
they  ought  to  find  a  verdict  for  the  defendant.** 

S  4482(2).    Maryland 

The  jury  are  instructed  that  if  they  shall  find  from  the  evidence 
that  the  plaintiff's  icehouses  with  their  contents  were  destroyed  by 
fire  communicated  from  the  defendants'  engines,  and  shall  further 
find  that  the  defendants  did  not  exercise  reasonable  care  and  dili- 
gence to  avoid  as  far  as  practicable  injury  to  the  property  along 
the  line  of  the  road  upon  which  their  engines  were  operated  by 
having  their  said  engines  properly  constructed  and  in  good  condi- 
tion, then  their  verdict  must  be  for  the  plaintiff.** 

§  4483.     Duty  to  have  spark  arresters 
§  4483(1).     United   States 

The  jury  are  instructed  that,  when  a  railroad  company  equips  its 
engines  with  appliances  for  the  prevention  of  the  emission  of 
sparks  and  cinders,  it  must  have  the  apparatus  complete  as  far  as 
the  appliances  used  for  the  prevention  of  the  escape  of  sparks  and 
cinders  from  its  smokestack  are  concerned.  It  cannot  comply  with 
the  law  by  merely  having  the  form  of  the  appliance  in  common  use, 
but  it  must  have  the  details  complete.  Everything  must  be  prop- 
erly constructed,  and  the  appliances  must  be  perfect  in  form.  It 
must  exercise  reasonable  care  and  skill  in  using  these  expedients 
for  the  prevention  of  fire,  and  use  such  expedients  as  are  in  common 
use  for  the  prevention  of  fire  being  emitted  from  its  smokestack.** 

I 

«1  Missouri,  K.  &  T.  Ry.  Co.  of  Tex-  03  Sims  v.  American  Ice  Co    71   \ 

as  V.  Neiser,  118  S.  W.  166,  54  Tex.      522.  109  Md.  68. 
Civ.  App.  400.  D4  Rosen  v.  Chicas^o,  G.  AV    Ry    Co 

8  2  Louisville  &  X.  R.  Co.  v.  Sullivan  (C.  C.  A.  Minn.)  Sa  F.  300,  27  C  C  A 
Timber  Co.,  35  So.  327,  138  Ala.  379.      534. 
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§  4483(2).    Alabama 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
defendant's  engine  No. was  deficient  in  spark-arresting  ap- 
pliances when  it  passed  by  plaintiff's  property  on  the  night  in  ques- 
tion, and  that  plaintiff's  property  was  destroyed  by  fire  emitted 
from  said  locomotive  of  the  defendant  because  of  such  deficiency, 
then  you  must  find  for  the  plaintiff.** 

§  4483(3).     Kentucky 

The  jury  is  instructed  that  by  law  it  is  the  duty  of  the  defendant 
to  furnish  the  locomotive  engines  with  the  best  and  tnost  improved 
screens  and  spark  arresters  in  practical  use,  and  keep  the  same 
in  proper  order;  and  if  you  believe  from  the  evidence  that  the 
defendant  failed  to  so  furnish  or  keep  such  screens  or  spark  arrest- 
ers on  its  said  locomotives,  and  because  of  such  failures  the  house 

of ,  described  in  the  petition,  situated  in ,  was  ignited 

by  or  through  a  spark  or  sparks  escaping  from  one  of  the  defend- 
ant's locomotives,  and  said  house  was  thereby  destroyed,  you 
should  find  for  the  plaintiff."* 

§  4483(4)'.    Oregon 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  defendant  has  actually  used  on  the  engines  drawing  this 
train  the  most  approved* appliances  for  the  purpose  of  preventing 
sparks  or  fire  from  escaping,  or  has  exercised  reasonable  care  and 
diligence  to  obtain  and  use  them,  then  I  instruct  you  defendant  was 
not  negligent  in  said  respect.*' 

§  4484.     Care  required  with  respect  to  management  or  operation 

of  engines 
$  4484(f).    Alabama 

You  are  instructed  that  uncertaiuty  in  your  minds  as  to  whether 
the  fire  was  caused  by  reason  of  the  engine  being  improperly  made, 
or  being  in  bad  condition,  or  being  badly  handled  in  respect  to  the 
throwing  of  sparks,  is  no  reason  for  failing  to  find  a  verdict  for  the 
plaintiffs ;  and  it  will  be  your  duty  to  find  your  verdict  for  the  plain- 
tiffs if  you  believe  from  the  evidence  that  the  fire  was  caused  by 
either  one  of  those  three  causes.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff's  property  was  destroyed  by  fire,  and  that  said  fire  was 
the  primary  result  of  the  negligencd  of  defendant,  either  in  not 
having  proper  appliances  on  its  engines  or,  if  it  did  have  them, 

05  Louisville  &  N.  R.  Co.  v.  Sherrell,  "''  Olienoweth  v.  Soutliern  Pac.  Co , 

44  So.  631,  lo2   Ala.  21;'..  99  P.  86,  53  Or.  111. 

96  Hartford  Fire  In.'*,  (.'o.  v.  Clncin-  "s  Southern  Ry.  Co.  v.  Darwin,  47 

nati,  N.  O.  &  T.  P.  Ry.  Co.,  206  S.  W.  So.  314, 156  Ala.  311,  130  Am.  St.  Rep. 

628,  182  Ky.  295.  94, 
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in  not  having  them  so  adjusted  as  to  prevent  the  escapfe  of  sparks 
of  fire  in  unusually  large  quantities  calculated  to  ignite  combustible 
material,  then  the  defendant"  is  liable  to  the  plaintiff,  and  you 
should  so  find.** 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  the  plaintiff's  building  was  set  on  fire  by  sparks  or 
coals  from  the  defendant's  engine,  and  that  said  sparks  or  coals 
were  emitted  or  dropped  from  said  engine,  either  because  of  the 
defective  condition  or  improper  construction  of  said  engine,  or 
because  of  the  negligent  handling  or  management  of  said  engine, 
they  will  return  a  verdict  for  the  plaintiff.^ 
§  4484(2).    Kentucky 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  defendant's  engines  were  properly  equipped  with 
such  screens  or  spark  arresters,  yet  if  you  believe  from  the  evi- 
dence that  defendant's  agents,  servants,  or  employes  were  other- 
wise negligent  in  the  management  or  operation  of  its  engines  and 
trains,  and  because  thereof  said  house  was  ignited  and  destroyed,, 
you  should  find  for  plaintifif.* 
§  4484(3).     Oregon 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  servants  of  defendant  engaged  in  operating  the  train  in 
question  acted  under  all  the  attending  and  surrounding  circum- 
stances as  reasonably  prudent  and  careful  persons,  having  due  re- 
gard to  the  rights  of  others,  would  have  acted  under  the  same 
circumstances,  then  I  instruct  you  that  the  defendant  was  not  care- 
less or  negligent  in  operating  said  train  or  engines.* 

§  4485.     Same — Speed  as  negligence 
§  4485(1)-    Alabama 

The  court  instructs  the  jury  that  the  defendant  had  a  right  to- 
run  its  trains  and  engines,  operated  by  steam  generated  by  fire, 
over  its  tratks  at  such  rate  of  speed  as  was  reasonably  necessary 
to  do  its  work,  and  to  throw  such  sparks  from  such  engines  as 
may  be  necessary  in  such  operation,  provided  the  said  engines 
are  properly  equipped  and  properly  managed  by  competent  serv- 
ants.* 
§  4485(2).     Michigan 

The  jury  are  instructed  that  the  engineer  and  fireman,  in  man- 
agmg  the  tram,  are  at  liberty,  and  it  is  their  duty,  to  run  their 

»»  Louisville  &  N.  E.  Co.  v.  Sherrell,  iiati;  N.  O  &  T  P  Rv  Co  20fi  <*  w 
44  So.  631,  152  Ala.  21.S.  628,  182  Ky   295  ^' 

1  Alabama  Great  Southern  R.  Co.  v.  3  Chenoweth  v    Sonthe™  Pnr.    rn 

Sanders,  40  So.  402,  145  Ala.  449.  90  P   86   K  Or   111  °"' 

^  Hartford  Fire  Ins.  Co.  v.  Cincin-         *  Mcokry  y.  Alabama  Great  South- 
ern R.  Co.,  62  So.  18,  182  Ala.  597. 
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trains  as  near  on  time  as  possible;  and  in  case  of  a  way  freighl: 
whose  length  of  stops  at  stations  is  necessarily  irregular,  they  are 
not  to  be  considered  negligent  by  their  use  of  natural  and  reason- 
able means  to  make  time.^ 

You  are  to  consider  that  the  necessity  of  running  railroad  cars 
with  regularity  and  uniformity  is  not  a  matter  of  convenience  mere- 
ly. The  business  cannot  be  done  at  all,  unless  calculations  are 
made  upon  the  movements  of  trains.  The  risks  attendant  upon  a 
disturbance  of  that  regiilarity  are  risks  of  human  life,  and  not 
mere  business  delays ;  that  it  would,  be  in  the  highest  degree  dan- 
gerous 'to  make  the  movements  of  the  cars  vary  with  the  wind 
and  weather.  Those  who  establish  themselves  in  the  neighbor- 
hood of  railroads  must  know  that  trains  are  expected  to  run  reg- 
ularly, and,  if  there  are  special  risks  arising  from  no  want  of  care 
in  the  proper  equipments  and  management  of  engines  and  trains, 
those  risks  are  not  chargeable  to  the  railroad,  but  ant  incident  to 
the,  situation.® 

§  4486.  Duty  to  keep  right  of  way  free  from  combustible  material 
S  4486(1).    Maryland 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant  to 
keep  its  railroad  tracks  and  right  of  way  clear  of  combustible  ma- 
terials; and  if  the  jury  find  that  the  defendant  -negligently  per- 
mitted sedge  grass  and  weeds  and  bushes  likely  to  be  ignited  from 
sparks  issuing  from  its  engine  to  be  and  remain  upon  its  right  of 

way  between  the  and  the  old  buildings,  and  that 

on  the  ,  said  grass  and  weeds  were  set  on  fire  by  one  of 

the  defendant's  engines,  and  further  find  that  said  fire  was  car- 
ried by  the  wind  through  said  grass  and  weeds  to  and  set  on  fire 
said  buildings,  and  from  said  buildings  the  fire  was  carried  across 
creek  to  the  plaintiff's  woodland,  as  testified  to  by  his  wit- 
nesses, and  burned  it,  then  the  plaintiff  is  entitled  to  recover  in  this 
action,  even  though  the  jury  Iselieve  that  the  defendant  was  not 
negligent  in  its  management  and  use  of  the  said  engine." 

§  4486(2).     Nebraska 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
defendant  negligently  and  carelessly  permitted  djry  grass,  weeds, 
and  other  combustible  materials  to  accumulate  on  its  right  of  way 
adjoining  the  plaintiff's  premises,  so  as  to  unnecessarily  increase 
the  hazard  from  fire,  and  that,  by  reason  of  such  accumulation  of 
combustible^  materials,  fire  escaping  from  defendant's  engine  was 

s  Hagen  v.  Cihicago,  D.  &  O.  G.  T.  '  Carter  v.  Maryland  &  P.  R.  Co., 

J.  B.  Co.,  49  N.  W.  509,  86  Mleli.  615.      77  A.  301,  112  Md.  599. 

8  Hagen  v.  Chicago,  D.  &  O.  G.  T.  J. 
B.  Co.,  49  N.  W.  509,  86  Mich.  6J5. 
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kindled  therein,  and  thence  communicated  to  plaintiff's  property, 
which  was  thereby  destroyed,  without  the  negligence  of  the  plain- 
tiff in  any  manner  contributing  thereto,  you  should  find  for  the 
plaintiff',  even  though  the  escape  of  the  fire  from  such  engine  was 
without  any  fault  on  defendant's  part.* 

You  are  instructed  that  if,  at  the  time  the  property  in  question 
was  destroyed,  the  defendant's  right  of  way  -at  the  place  where 
the  fire  started,  if  it  started  on  the  right  of  way,  was  free  and  clear 
from  dry  grass,  weeds,  and  other  combustible  materials,  or  if  the 
defendant,  its  agents  and  servants,  exercised  due  and  reasonable 
diligence,  care,  and  precaution  to  keep  and  have  its  said  right  of 
way  free  and  clear  from  such  dry  grass,  weeds,  and  other  com- 
bustible materials,  then  in  that  case  the  defendant  would  not  be 
liable  in  this  action  on  the  second  ground  above  mentioned.* 

§  4486(3).    Texas 

The  court  Instructs  the  jury  that,  if  the  defendant  was  guilty  of 
negligence,  in  that  it  failed  to  exercise  ordinary  care  to  keep  its 
roadbed  and  right  of  way  reasonably  free  from  combustible  mate- 
rial that  might  be  ignited  in  the  ordinary  operation  of  its  trains, 
and  which  probably  would  result  in  fire  being  communicated  to  and 
destroying  the  property,  and  if  the  fire  mentioned  in  the  evidence 
was  so  communicated,  and  destroyed  the  plaintiff's  property,  the 
plaintiffs  would  be  entitled  to  recover,  unless  they  were  ,precluded 
from  recovery  by  contributory  negligence.^" 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  negligently  permitted  grass  and  weeds  to  accumu- 
late and  become  dry  on  its  right  of  way,  and  that  fire  was  com- 
municated from  locomotives  of  defendant  to  such  grass  and  weeds 
and  spread  therefrom  to  the  premises  of  plaintiffs  and  interveners, 
or  any  of  them,  and  burned  over  part  or  parts  of  said  premises, 
and  destroyed  grass  and  cane  thereon,  and  destroyed  any  cord  wood 
thereon  and  damaged  and  injured  or  destroyed  grass,  turf  or  trees 
thereon,  as  alleged  in  their  petition  and  plea,  then  you  will  find 
for  the  plaintiff's  and  interveners  for  all  such  damages,  if  any,  so 
caused.^'- 
§  4486(4).    Virginia 

The  court  instructs  the  jury  that,  although  the  jury  may  believe 
from  the  evidence  that  the  defendant's  train  was  supplied  with 
the  most  approved  apparatus  for  the  prevention  of  the  emission 
of  sparks,  and  that  said  engines  were  operated  by  the  most  skill- 

8  Union  Pac.  Ry.  Co.  v.  Kay,  65  K.  lo  Marshall  &  E.  T.  'Ry.  Co  v   Kill- 

W.  773,  46  Neb.  750.  Ingsworth  (Civ.  App.)  162  S   W   1181 

»  Union  Pac.  Ry.  Co.  v.  Ray,  65  N.  n  St.  Louis  Southwestern  Ry.   Co 

W.  773,  46  Neb.  750.  of  Texas  v.  Connally  (Civ.  App.)  93  S 

W.  206. 
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ful  engineers,  and  that  the  defendant  company  did  all  that  skill  and 
science  could  stvggest  in  the  management  of  its  locomotives,  yet, 
if  they  further  believe  from  the  evidence  that  the  company  negli- 
gently allowed  the  accumulation  of-  dangerously  combustible  mat- ' 
ter  on  their  right  of  way,  easily  to  be  ignited  by  fire  from  its 
furnaces,  and  if  they  further  believe  from  the  evidence  that  said 
fire,  by  igniting  said  combustible  matter  on  the  said  company's 
right  of  way,  was  thence  communicated  to  the  adjacent  property 
of  the  plaintiffs,  then  the  said  defendant  company  is  liable  for 
all  the  damages  resulting  to  their  property  by  reason  of  said  neg- 
ligence.** 

§  4486(5).    Washington 

You  are  instructed  that  it  is  the  duty  of  the  railway  company 
to  exercise  reasonable  care  to  keep  its  right  of  way  at  all  points 
adjoining  the  private  property  of  others  free  from  combustible  ma- 
terials which  are  liable  to  become  ignited  from  passing  trains.  And, 
should  you  believe  from  the  evidence  that  the  railway  company 
failed  to  exercise  such  reasonable  care  and  that  the  grain  in  ques- 
tion was  burned  because  of  a  fire  which  originated  in  combustible 
material  on  the  right  of  way  of  the  company  through  sparks  es- 
caping from  a  passing  engine,  which  thereafter  spread  to  the  grain 
field  in  question,  then  it  is  immaterial  whether  the  engine  of  the 
railway  company  was  improperly  .equipped  or  not.  And  it  is  like- 
wise" immaterial,  should  you  find  that  the  fire  which  caused  the  in- 
jury escaped  from  the  right  of  way  of  the  railway  company  under 
the  circumstances  just  stated,  whether  the  employes  in  charge  of 
the  engine  were  skillful  or  careful,  or  negligent  and  careless,  in  the 
operation  of  said  railway  engine,  and  your  verdict  should  be  for 
the  plaintiff  in  either  case,  should  you  find  that  the  fire  escaped 
from  the  right  of  way  of  the  railway  company,  after  having  been 
set  through  sparks  escaping  from  a  passing  engine. ^^ 

§  4487.     Duty  to  keep  adjacent  lands  free  from  combustible  ma- 
terial 

You  are  instructed  that  it  is  not  the  duty  of  a  railroad  company 
to  go  off  its  right  of  way  and  premises  to  clear  up  rubbish  from 
all  lands  adjoining  and  adjacent  to  its  right  of  way,  and  it  is  not 
liable  or  chargeable  with  negligence  for  the  spread  of  fire  from 
its  own  right  pf  way  over  premises  containing  such  combustible 
material  to  other  premises  so  remote  that  the  railroad  company 
could  not  reasonably  anticipate  and  expect  such  spread  of  fire  in 

12  New  York,  P.  &  N.  R.  Co.  v.  is  Fireman's  Fund  Ins.  Ck).  v. 
Thomas,  24  S.  E.  264,  92  Va.  600.  Northern  Pac.  Ry.  Co.,  91  P.  13,  46 

Wash.  635. 
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case  sparks  from  its  locomotive  should  accidentally  set  fire  to  ad- 
joining lands." 

§  4488.    Assumption  of  risks  by  adjacent  property  owners 
S  4488(t).     Florida 

The  court  instructs  the  jury  that  all  persons  erecting  buildings 
or  manufacturing  establishments  in  the  immediate  vicinity  of  a  rail- 
road track  take  and  assume  the  risks  of  fire  communicated  from 
passing  engines,  provided  such  engines  are  equipped  with  the  best- 
known  appliances  to  prevent  the  escape  of  fire,  and  are  kept  in  re- 
pair, and  are  managed  with  reasonable  care  and  skill.-'* 

i  4488(2).    Georgia 

The  jury  are  instructed  that  the  Railroad  Company  is 

a  chartered  company,  having  the  right  to  use  all  the,  rights  and 
privileges,,  conferred  on  it  by  its  charter,  as  fully  and  to  the  same 
extent  as  an  individual  has  to  enjoy  his  legal  rights ;  that  amongst 
these  is  the  right  to  use  their  cars  and  engines,  to  have  their  wood 
and  water  stations  at  convenient  places,  and  all  the  appliances  neces- 
sary to  a  complete  enjoyment  of  all  their  chartered  privileges;  that 
they  have  the  right  to  provide  and  keep  at  their  several  stations  such 
supplies  of  wood  as  may  be  necessary,  not  only  for  present,  but 
for  future  use,  as  circumstances  may  require — and  they  are  the 
judges  of  what  amount  is  necessary,  and  they  are  not  responsible 
for  accidents  happening  from  the  exercise  of  these  rights,  unless 
these  accidents  result  from  the  gross  negligence  or  carelessness 
of  the  employees  or  agents  of  the  road,  and  the  plaintiff  must  prove 
that  the  injury  complained  of  did  result  from  such  culpable  neglect 
or  carelessness.  The  amount  of  diligence  required  is  just  so  much 
as  an  ordinarily  prudent  man  could  use  in  his  own  affairs.  If  a 
man  chooses  to  build  or  buy  a  house  in  close  proximity  to  a  rail- 
road station,  where  wood  is  ordinarily  kept  for  the  use  of  engines, 
he  does  so  at  his  own  risk.  He  voluntarily  undertakes  to  incur  the 
ordinary  risks  incident  to  such  a  location,  and  if  his  house  is 
burned,  without  the  culpable  negligence  of  the  agents  or  employees 
of  the  company,  he  has  no  redress  against  them.'^ 

I  4488(3).     Illinois 

The  court  instructs  the  jury,  for  the  defendant,  that  all  persons 
erecting  buildings  in  the  immediate  vicinity  of  a  railroad  track 
take  the  risks  of  fire  communicated  from  passing  engines,  provided 
such  engines  are  equipped  with  the  best  known  appliances  to  pre- 

1*  Phillips  V.  Durham  &  C.  R.  Co.,  le  Gracy  v.  AtlanUe  Coast  Line  n 

50  S.  E.  462.  138  N.  C.  12,  3  Ann.  Gas!      Co.,  42  So  903,  53  Ela  350 
^^■^-  '«  Macon  &  W.  R.  Co.  v.  McOonnell, 

31  Ga.  133,  76  Am.  Dec.  685. 
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vent  the  escape  of  fire,  and  kept  in  repair,  and  are  managed  with 
reasonable  care  and  skill,  even  though  the  danger  iftay  be  greatly- 
increased  by  high  winds  or  proximity  to  other  buildings."^" 

§  4489.    Proximate  cause  as  essential  element  of  cause  of  action 
§  4489(1).    Idaho 

You  are  instructed  that  a  person  who  negligently  sets  a  fire  is 
responsible  for  the  damage  done  by  it,  although  such  fire  is  joined 
by  a  fire  set  by  another  person,  and  the  two  concurrently  do  the 
damage,  if  it  appears  that  the  first  fire  would  have  done  the  dam- 
age without  the  assistance  of  the  second  fire.  And  so  in  this  case, 
if  you  find  that  the  defendant  negligently  set  a  fire  about  one-half 

mile  north  of ,  and  that  such  fire  spread  from  there  to  the 

plaintiff's  premises,  and  damaged  his  property,  then  you  should 
find  a  verdict  for  the  plaintiff,  even  though  you  find  that  another 
fire  mingled  with  said  fire  so  set  by  the  defendant,  unless  yoii 
should  find  that  the  fire  so  set  by  the  defendant  would  not  have 
done  the  damage  to  the  plaintiff's  property  without  the  assistance 
of  the  other  fire>* 

The  court  instructs  you  that,  if  you  find  from  the  evidence  that 
the  damage  to  plaintiff's  property  was  caused  by  two  or  more 
fires  uniting,  and  that  only  one  of  these  fires  was  traceable  to  the 

fire  alleged  to  have  started  on  or  near  the  property,  the 

other  fires,  or  any  one  of  them,  not  being  traceable  to  any  re- 
sponsible origin,  but  being  of  such  sufficient  or  superior  force 
that  it  would  have  produced  the  damage  to  plaintiff's  property  re- 
gardless of  the  fire  which  started  on  or  hear  the  property, 

then  I  instruct  you  that  the  plaintiff  cannot  recover,  and  your  ver- 
dict must  be  for  the  defendant.** 

§  4489(2).     Maryland 

You  are  instructed  that,  even  if  the  jury  find  that  the  fire  men- 
tioned in  the  declaration  was  started  by  the  negligence  of  the  de- 
fendant, yet  if  the  jury  further  find  that  on  the  day  of  the  fire  there 
was  a  high  wind,  and  that  between  the  railroad's  right  of  way  and 

creek  on  the  lands  of there  was  a  great  quantity  of 

sedge  grass,  briars,  and  other  filth,  and  also  several  abandoned 
buildings  in  a  state  of  decay,  all  of  which  was  very  dry  and  com- 
bustible to  which  the  fire  spread,  and  that  by  reason  of  said  wind 
burning  matter  from  said  building  was  carried  across  the  creek 
to  the  plaintiff's  lands,  then  these  are  facts  which  the  jury  are  at 

17  Chicago  &  A.  E.  Co.  v.  Pennell,  i'  Miller  v.  Northern  Pac.  Ry.  Co., 
110  111  435.                                       .  135  P.  845,  24  Idaho,  567,  48  L.  R.  A. 

18  Miller  v.  Northern  Pac.  Ry.  Co.,  (N.  S.)  700,  Ana.  Cas."  1915C,  1214. 
135  P.  845,  24  Idaho,  567,  48  L.  R.  A. 

(N.  S.)  700,  Ann.  Cas.  1915C,  1214. 
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liberty  to  consider  in  connection  with  all  the  facts  in  the  case  in 
determining  whether  the  spreading  of  said  fire  to  the  plaintiff's 
lands  was  the  natural  and  direct  consequence  of  the  starting  of 
said  fire  by  the  defendant,  and,  if  the  jury  find  that  the  burning 
of  the  plaintiflf's  timber  was  not  the  natural  and  direct  result  of  said 

fire  having  started  in  the  sedge  grass  on  's  land,  then  the 

defendant  is  not  liable  in  this  action,  and  their  verdict  must  be  for 
the  defendant.** 

S  4489(3).    North  Carolina 

You  are  instructed  that  if  the  two  fires,  one  from  the  west  and 
the  one  originating  on  the  east,  if  these  two  fires  met,  and  the 
fire  on  the  east  side  would  not  have  burned  over  the  woods  but 
for  the  fire  on  the  west,  then  the  defendant  would  not  have  been 
liable,  because  the  fire  must  have  originated  from  the  negligence 
of  the  defendant  to  make  the  defendant  liable.*^ 

You  are  instructed  that,  to  render  the  defendant  liable  in  this 
action,  the  injury  suffered  by  the  plaintiff  must  have  been  the 
natural  and  probable  consequence  of  the  defendant's  negligence; 
such  a  consequence  as,  under  the  surrounding  circumstances  of 
the  case,  might  or  ought  to  have  been  foreseen  by  the  wrongdoer 
as  likely  to  result  from  his  action.*^ 

You  are  instructed  that,  in  considering  whether  or  not  the  burn- 
ing of  the  plaintiff's  property  was  a  natural  and  probable  conse- 
quence of  defendant's  act  in  starting  the  fire,  if  you  shall  find 
that  the  defendant  did  start  the  fire,  the  jury  should  consider  the 
distance  to  the  plaintiff's  property  from  the  point  at  which  the 
fire  started,  the  condition  of  the  intervening  land  with  reference  to 
combustible  material  thereon,  the  state  of  the  wind,  if  they  should 
find  from  the  evidence  that  the  same  was  unusual  and  extraor- 
dinary, and  not  to  be  expected  for  the  locality  and  season,  and  the 
probability  or  otherwise  of  the  fire  being  gotten  under  control  by 
property  owners  or  others  before  it  reached  plaintiff's  premises.** 

You  are  instructed  that  if  the  jury  shall  find  from  the  evidence 
that  the  fire  was  caused  by  the  ignition  of  combustible  matter  on 
the  defendant's  right  of  way  by  a  spark  from  defendant's  engine, 
and  burned  across  the  property  of  intervening  landowners  to  plain- 
tiff's property,  which  it  burned,  but  that  there  intervened  after  the 
act  of  the  defendant  an  unusual  and  extraordinary  wind,  a  wind  not 
to  be  expected  in  that  locality  and  at  that  season,  without  which 

20  Carter  v.  Maryland  &  P.  R.  Co.,  50  S.  E.  462,  13S  K.  O.  12,  3  Ann.  Cas. 
77  A.  .301,  112  Md.  599.  384. 

21  Wilkins  v.  Atlantic  Coast  Line  R.  =3  Phillips  v.  Durham  &  C  R.  Co , 
Co.,  9.3  S.  E.  777,  174  N.  C.  278.  50  S.  E.  462,  138  N.  O.  12,  3  Ann.  Cas. 

*2  Phillips  V.  Durham  &  C.  K.  Co.,      3S4. 
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the  plaintiff's  property  would  not  have  burned,  the  defendant  is  not 
liable,  and  the  jury  should  answer  "No"  to  second  issue.^* 

You  are  instructed  that,  even  though  the  jury  should  find  from 
the  evidence  that  the  defendant's  right  of  way  was  not  free  from 
combustible  material,  still  the  defendant  is  not  liable  unless  they 
shall  also  find  from  the  evidence  that  the  presence  of  such  com- 
bustible material  was  by  the  fault  and  negligence  of  the  /iefend- 
ant,  and,  further,  that  it  was  the  proximate  cause  of  the  injury 
and  destruction  of  the  plaintiff's  property;  and  unless  they  so 
find  they  should  answer  the  second  issue  "No."  **  .  • 

You  are  instructed  that,  if  the  jury  shall  find  from  the  evidence 
that  defendant  exercised  due  and  reasonable  care  and  precaution 
to  keep  its  right  of  way  reasonably  and  properly  clear  of  rubbish 
and  other  combustible  material  at  the  point  where  the  fire  is  al- 
leged to  have  originated,  and  without  the  knowledge  or  default  of 
the  defendant  two  trees  were  cut  on  adjoining  lands,  and  the  limbs 
or  laps  were  thrown  upon  the  right  of  way  and  left  there  by  other 
parties,  and  this  conduct  of  third  persons  was  the  proximate  cause 
of  the  injury  to  the  plaintiff's  property,  the  defendant  is  not  liable, 
and  the  jury  should  answer  the  second  issue  "No."  ^® 

You  are  instructed  that  if  the  jury  shall  find  from,  the  evidence, 
the  burden  being  on  the  plaintiff,  that  the  defendant  company  per- 
mitted dead  grass  and  straw  and  pine  tops  and  an  accumulation  of 
inflammable  and  combustible  matter  to  exist  on  its  right  of  way 
so  near  the  track  as  to  collect  fire  from  the  engine,  and  it  did  col- 
lect fire  from  the  engine,  and  it  became  ignited  by  sparks  from  the 
engine,  and  the  fire  spread  rapidly  across  the  right  of  way  and 
thence  across  the  lands  of  several  other  persons  to  the  feme  plain- 
tiff's property  and  destroyed  her  property,  then  this  would  be 
negligence  on  the  part  of  the  defendant;  and  if  you  find  these 
to  be  the  facts  it  devolves  on  the  defendant  to  show  that  the 
engine  was  properly  equipped  with  the  usual  arid  proper  appliances 
to  avoid  doing  injury  from  the  escape  of  burning  sparks;  and  if 
you  find  it  was  not  thus  furnished,  and  the  fire  was  Conveyed  from 
the  smokestack  to  the  right  of  way,  and  thence  across  the  land  of 
several  other  persons  to  feme  plaintiff's  land  and  destroyed  her 
property,  and  you  find  that  this  was  the  natural  and  proximate 
cause  of  the  property  of  feme  plaintiff  being  destroyed  by  fire, 
and  that  said  injury  suffered  was  the  natural  and  probable  conse- 
quence of  said  negligence,  and  such  as,  under  the  surrounding  cir- 

24  Phillips  V.  Durham  &  C.  E.  Co.,      50  S.  E.  462,  138  N.  O.  12,  3  Ann.  Cas. 
50  S  E.  462,  138  N.  C.  12,  3  Ann.  Cas.      384. 
3g4  2  0  Phillips  V.  Durham  &  C.  R.  Co., 

26  Phillips  T.  Durham  &  C.  K.  Co.,      50  S.  E.  462,  138  N.  C.  12,  3  Ann.  Cas. 

384. 
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cumstances  of  the  case,  might  or  ought  to  have  been  reasonably 
anticipated  by  the  defendant  as  likely  to  result  from  its  actions^ 
then  you  will  answer  the  second  issue  "Yes."  *' 

§  4490.     Same— Liability  for  personal  injuries 

The  court  instructs  the  jury,  for  the  plaintiff,  that  if  you  believe 
from  all  the  facts  and  circumstances'  offered  in  evidence  in  this 
case  that  the  fire  in  question  was  set  out  by  sparks  negligently  al- 
lowed to  escape  from  defendant's  train  and  locomotive,  and  that 
the  fire  so  set  out  spread  to  and  threatened  the  destruction  of 
plaintiff's  property,  and  that  plaintiff,  exercising  due  care  and 
caution,  undertook  to  extinguish  the  said  fire  in  order  to  prevent  it 
from  destroying  his  own  property,  ^  and  that  while  fighting  the 
fire,  and  exercising  such  care  as  a  reasonably  prudent  man  would 
have  exercised  under  the  circumstances,  the  flames  were  blown  in 
his  face,  and  he  was  burned  and  injured  thereby,  then  the  de- 
fendant is  liable  for  all  the  injuries  resulting  to  him  on  account  of 
the  said  burning,  and  in  estirhating  his  damages  you  should  take 
into  consideration,  not  only  his  loss  of  time,  but  the  pain  and 
suffering  endured  by  him,  if  any,  and  also  what  damage  was  done 
to  his  eyesight,  if  you  believe  from  the  evidence  there  was  any 
such  damage.** 

§  4491.     For  whose  acts  defendant  liable 

You  are  instructed  that,  if  the  fire  originated  through  the  care- 
less act  or  through  the  act  of  those  operating  that  engine  in  allow- 
ing sparks  to  escape  from  it,  in  not  taking  proper  steps  to  prevent 
the  sparks  from  getting  out  and  causing  the  fire  to  originate  on 
the  right  of  way,  or  if  the  parties  operating  that  train  in  any  other 
way  caused  the  fire  to  originate  on  that  right  of  way  and  escape 
and  burn  the  property  of  the  plaintiff,  then  defendant  is  liable,  be- 
cause those  parties  so  acting  under  its  orders,  direction,  and  au- 
thority are  its  authorized  agents  and  employes,  notwithstanding 
they  may  have  been  known  and  called  the  agents  and  employes  of 
somebody  else.^® 

§  4492.     Liability  for  fire  set  by  railroad  contractor 

You  are  instructed  that  there  is  a  statute  of  this  state  which 
provides  that,  if  any  person  shall  for  any  lawful  purpose  kindle 
fire  upon  his  own  land,  he  shall  do  it  at  such  time  and  in  such 
manner  as  to  prevent  it  from  spreading,  and,  if  he  fails  to  do  so, 
he  shall  be  liable  for  all  damage  done  by  it,  and  that,  if  

27  Phillips  V.  Durham  &  C.  R.  Co.,  "Illinois  Gent.  R.  Co.  v   Thomas 

50  S.  E.  462,  138  N.  C.  12.  3  Ann.  Oas.  68  So.  773,  109  Miss.  536.  '■"°™''^' 
28^'  ^^  Bellamy  v.  Coiiway,  O.  &  W.  R. 

Co.,.  67  S.  E.  545,  85  S.  O.  450. 
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violated  this  statute,  such  violation  is  prima  facie  evidence  of  neg- 
ligence, and,  if  the  fire  which  caused  such  loss  was  occasioned 

through  the  violation  by of  the  statute  law  of  the  state,  the 

appellants  are  liable  for  the  damage  resulting  from  such  viola- 
tion.«» 

§  4493.     Contributory  negligence  of  owner  of  property  injured 

§  4493(1).     Alabama 

The  court  instructs  the  jury  that,  if  you  are  reasonably  satisfied 
from  all  the  evidence  in  this  case  that  the  watchman  of  plaintiff 
saw  the  engine  pass  by  the  factory  of  plaintiff  on  defendant's 
track,  throwing  sparks  of  unusual  size  or  in  unusual  quantities, 
or  of  dangerous  size,  on  or  near  the  property  of  the  plaintiff,  and 
knew  that  such  sparks  would  likely  or  probably  set  fire  to  such 
property,  and  could  have  extinguished  such  sparks,  but  negli- 
gently failed  to  do  so,  then  you  must  find  a  verdict  ,for  defendant, 
if  you  are  reasonably  satisfied  from  the  evidence  that  such  sparks 
proximately  caused  the  fire.'^ 

§  4493(2).    Arkansas 

The  court  instructs  the  jury  that,  if  you  believe  from  the  testi- 
mony that  the  plaintiff  had  an  agent  to  look  after  the  mill,  and 
that  the  agent  knew  of  the  fire  burning  near  the  mill,  and  knew, 
or  by  the  use  of  ordinary  care  could  have  known,  that  the  same 
exposed  the  mill  to  destruction  by  fire,  and  that  he  failed  to  use 
ordinary  care  to  prevent  the  same,  then  your  verdict  should  be 
for  the  defendants,  notwithstanding  you  should  find  that  the  fire 
caught  from  a  fire  negligently  or  carelessly  left  by  defendants'  em- 
ployes on  the  right  of  way,  if  you  believe  there  was  any  such  fire 
negligently  left  on  the  right  of  way.**    , 

§  4493(3).     Florida 

The  court  charges  that  before  you  can  find  for  the  plaintiff  you 
must  believe  from  the  evidence  that  there  was  negligence  on  the 
part  of  the  defendant  either  in  the  equipment  or  operation  of  such 
of  its  engines  as  might  have  caused  the  fire  in  question,  and  that 
such  negligence  was  the  proximate  cause  of  the  plaintiff's  loss,  and 
if  you  believe  from  the  evidence  that  the  plaintiff's  loss  was  caused 
by  his  own  negligence  then  you  will  find  for  the  defendant.** 

§  4493(4).    Illinois 

The  jury  are  instructed  that,  if  the  son  and  servant  of  the  plain- 
tiff saw  the  fire  in  time  to  put  it  out  while  it  was  on  the  right  of 

so  North  Bend  Lumber  Co.  v.  Chi-  82  Clark  v.  St.  Louis,  I.  M.  &  S.  Ry., 

cago,  M.  &  P.  S.  Ry.  Co.,  135  P.  1017,  201  S.  W.  Ill,  132  Ark.  257. 

76  Wash.  232.  ss  Florida   East  Coast  Ry.   Co.   v. 

31  MoCary  v.  Alabama  Great  South-  Smith,  55  So.  871,  61  Fla.  218. 
em  R.  Co.,  62  So.  18,  182  Ala.  597. 
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way  before  it  reached  the  plaintiff's  mea,dow,  it  was  his  duty  to 
do  so,  and  if,  through  his  negligence  in  not  doing  so  the  fire  con- 
sumed the  property  of  plaintiff,  the  defendant  would  not  be  lia- 
ble.34 

S  4493(3).    Kansas 

You  are  instructed  that  if  you  further  believe  that  plaintiff  al- 
lowed hay  or  other  rubbish  to  accumulate  on  or  about  his  property, 
or  left  any  cracks  or  openings  in  his  building  through  which  fire 
from  a  passing  locomotive  could  readily  communicate  to  the  hay  or 
other  inflammable  matter  inside  such  building,  and  that  the  fire 
was  first  communicated  to  the  scattered  hay  or  other  inflammable 
rubbish  so  left  exposed,  or  to  the  hay  or  other  inflammable  mat- 
ter exposed  through  the  cracks  or  openings  of  the  building,  and 
you  further  believe  that  the  doing  or  permitting  these  things  on 
the  part'of  plaintiff  was  what  an  ordinarily  prudent  man  would  not 
have  done  under  the  same  or  like  circumstances,  then  plaintiff 
cannot  recover  because  of  his  negligence.^" 

§  4493(6).    Missouri 

You  are  instructed  that,  even  if  the  jury  shall  find  and  believe 
from  the  evidence  that  the  windows  or  any  of  them  in  the  upper 
story  of  the  plaintiff's  mill  were  left  open  by  the  plaintiff,  if  the 
jury  also  find  that  the  fire  which  burned  plaintiff's  said  mill  caught 
from  sparks  that  fell  inside  the  same  through  said  windows,  so  left 
open,  from  a  locomotive  being  run  and  operated  on  the  defendant's 
railroad,  then  the  fact  that  said  windows  were  left  open  by  the 
plaintiff. will  not  defeat  his  right  to  recover,  but  you  should  find 
a  verdict  for  him  for  the  full,  reasonable  value  of  the  said  mill  and 
its  contents,  if  said  mill  and  contents  were  completely  destroyed.** 

The  court  instructs  the  jury  that,  even  if  the  jury  should  believe 
from  the  evidence  that  the  windows  or  doors  of  plaintiff's  barn 
were  open,  and  that  the  fire  caught  from  sparks  that  fell  in  the  hay 
inside  of  said  barn,  that  were  thrown  out  by  one  of  defendant's 
locomotives,  yet  the  jury  are  instructed  that  the  leaving  open  of 
said  windows  or  doors  was  not  such  contributory  negligence  on 
plaintiff's  part  as  will  defeat  a  recovery  by  plaintiff,  if  you  believe 
from  the  evidence  and  the  other  instructions  given  you  that  plain- 
tiff is  entitled  to  recover.^' 

§  4493(7).     Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
plaintiff  or  any  of  his  employes  observed  the  fire  in  time  to  have 

land  ^ifru'  q^f  *•  ^-  ^"^  ^-  ^'^"'^"      r,  '"  ^"^'^  ^-  ^^-  ^0"i«'  I-  M.  &  S.  Ry. 
land,  42  111.  355.  Co.,  170  S.  W.  925   185  Mo  Ann   4^^ 

ers"  t^pT22%''  k/-  %^°-  '■  ^'-  n  ''  '^'-^"'^^^^^  v.^'mSou^;-  tfc.'  ly. 
ers,  42  P.  722,  50  Kan.  176.  Co.,  44  S.  W.  802,  142  Mo.  645. 
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arrested  it  and  prevented  the  damage  to  the  plaintiff's  property, 
and  that  the  plaintiff  or  any  of  such  employes  failed  to  exercise 
ordinary  care  to  arrest  such  fire  and  prevent  such  damage ;  or  if 
you  believe  from  the  evidence  that  an  ordinarily  prudent  person 
under  the  same  or  similar  circumstances  as  the  plaintiff  would 
not  have  made  use  of  his  lot  as  a  place  whereon  to  feed  stock  or 
to  store  feed  stuff  in  a  barn  or  shed ;  or  ,if  you  believe  that  the 
plaintiff  permitted  shucks  or  hay  to  be  scattered  over  said  lot  in 
such  wise  as  an  ordinarily  prudent  person  under  the  same  or  sim- 
ilar circumstances  would  not  have  permitted ;  or  if  you  believe  that 
the  plaintiff  permitted  hay  or  shucks  to  be  scattered  on  the  defend- 
ant's right  of  way,  and  that  an  ordinarily  prudent  person  under  the 
same  or  similar  circumstances  would  not  have  permitted  the  same ; 
and  you  further  believe  that  such,  acts  or  omissions,  if  any,  proxi- 
mately contributed  to  cause  the  damage  to  the  plaintiff's  property 
— you  are  instructed  that  such  acts  or  omissions,  if  any,  would 
be  contributory  negligence,  as  hereinbefore  referred  to,  and  that 
the  plaintiff  or  interveners  would  have  no  right  to  recover.  By 
acts  or  omissions  proximately  contributing  to  cause  damage  to  the 
plaintiff,  as  used  in  this  charge,  are  meant  acts  or  omissions  with- 
out which  the  damage  would  not  have  occurred,  and  from  which  it 
followed  as  a  natural  and  probable  consequence,  which  could  have 
been  reasonably  anticipated.^* 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
that  the  plaintiff,  or  its  agent  or  employes,  placed  cotton  where  it 
was  burned,  and  where  the  fire  started;  and  that  same  was  not 
protected,  except  by  the  roof  of  the  building  or  shed,  and  if  you 
find  that  the  placing  of  such  cotton  at  the  place  where  it  was  burn- 
ed, and  where  the  fire  first  ignited,  and  so  leaving  it  there,  covered 
by  nothing  but  the  roof,  was  such  an  act  of  omission  as  a  person  of 
ordinary  priftence  would  not  have  done,  in  view  of  the  probable 
danger  of  the  fire  from  passing  engines,  if  such  danger  was  prob- 
able, and  if  you  further  find  from  the  evidence  that  such  placing 
of  the  cotton  there  and  leaving  it  uncovered  was  the  proximate 
cause  which,  concurring  with  the  negligence  of  the  defendant,  if 
you  find  the  defendant  negligent,  produced  the  fire  which  destroyed 
the  property  described  in  plaintiff's  petition  and  damaged  the 
other  property  therein  described,  then  the  plaintiff  was  guilty  of 
contributory  negligence,  and  you  would  find  for  the  defendant, 
without  reference  to  and  notwithstandmg  any  negligence  of 
which  the  defendant  may  have  been  guilty.-'" 

You  are  instructed  that  if  you  believe  from  the  evidence  that 

3  8  Freeman  t.  Nathan  (Civ.  App.)  3»  Nacogdoches    Compress    Co.    v. 

149  S.  W.  248.  Texas  &  N.  O.  R.  Co.  (Civ.  App.)  143 

S.  W.  302. 
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plaintiff,  knowing  that  the  straw  in  question  was  easily .  set  on 
fire,  placed  same,  in  an  unprotected  condition,  nearer  defendant's 
railroad  tracks,  where  he  knew  it  w^s  daily  operating  trains,  than 
a  man  of  ordinary  prudence  and  caution  would  do,  then  plaintiff 
would  be  guilty  of  contributory  negligence,  and  would  not  be  en- 
titled to  recover  in  this  case.*** 

§  4494.     Application  of  doctrine  of  discovered  peril 

The  court  instructs  the  jury  that  if  the  plaintiffs'  cotton  was  in 
imminent  danger  of  catching  fire,  and  defendant's  employes  in 
charge  of  the  engine  discovered  said  danger,  it  was  the  duty  of 
such  employes  to  avoid  burning  the  cotton,  if  it  could  be  done  in 
the  exercise  of  ordinary  care,  and  a  failure  to  use  such  care  after 
a  discovery  of  the  danger  would  be  negligence,  and  if  such  negli- 
gence, if  any,  was, the  proximate  cause  of  the  burning  of  the  cot- 
ton, the  defendant  would  be  liable,  although  the  plaintiffs  were 
negligent  in  exposing  the  cotton  to  the  danger.*^ 

§  4495.     Presumptions  and  burden  of  proof 
§  4495(1).    United  States 

The  jury  are  instructed  that,  where  it  appears  that  fire  has  orig- 
inated in  the  manner  mentioned  by  the  statute,  and  injury  has 
happened  therefrom,  the  duty  devolves  upon  the  defendant  of 
showing  that,  notwithstanding  it  has  happened,  the  railroad  com- 
pany— or  receiver,  in  this  case — has  not.  been  guilty  of  any  neg- 
ligence which  has  caused  the  fire,  and  has  taken  proper  precau- 
tions in  the  construction  and  management  of  his  machinery,  and 
in  other  particulars  pointed  out  by  the  statute.  Under  the  stat- 
ute, upon  proof  of  a  fire  having  started  from  one  of  the  engines  of 
a  railroad  company,  there  is  a  presumption  that  it  has  been  caused 
by  some  fault,  some  negligence,  on  the  part  of  the  company,  ei- 
ther in  the  structure  or  management  of  the  engines,  or  in  the  man- 
ner in  which  it  has  taken  care  of  its  right  of  way ;  and  upon  proof 
of  the  fact  that  the  fire  has  been  caused  by  an  engine  of  a  rail- 
road company,  which  has  passed  over  onto-the  land  of  private 
owners,  and  there  caused  damage,  a  prima  facie  case  is  made  out, 
and  the  railroad  company  cannot  escape  liability,  ex9ept  by  as- 
summg  arid  maintaining  the  burden  of  showing  that  it  has  exer- 
cised due  care  in  the  premises.^^ 

The  jury  are  instructed  that,  if  you  should  determine  that  the 
evidence  satisfies  you  that  the  plaintiff  has  proved  the  communi- 

11  Furst-Edwards  &  Co.  v.  St.  Louis  «  Ann  Arbor  R.  Co  v  Fox  (OCA 

Mich.)  92  F.  494,  34  C.  C.  A.  497.  ' 
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cation  of  the  fire  to  the  building  from  sparks  or  cinders  from  this 
motor  engine,  then  the  burden  of  proof  is  shifted  upon  the  defend- 
ant, and  he  must  overcome  the  prima  facie  case — that  presumption. 
He  must  show  that  there  was  no  defect  in  the  engine;  that  there 
wa-s  no  neghgence  in  the  manner  of  its  operation  by  defendant's 
employes;  and  that  they  were  skillful  men.  In  other  words,  he 
must  prove  that  there  was  no  negligence,  within  the  definition  of 
the  term  as  I  have  described  it  to  you.  And  I  told  you  that  negli- 
gence was  the  failure  to  do  something  which  an  ordinarily  pru- 
dent man  under  the  circumstances  would  do,  or  doing  something 
which  an  ordinarily  prudent  man  under  the  circumstances  would 
not  do.  This  is  the  definition  of  negligence;  and  it  is  necessary 
for  the  defendant  company  to  show  that  it  used  all  reasonable  and 
proper  care,  caution,  diligence;  and  skill  in  the  construction  of  the 
motor  engine,  and  that  at  the  time  of  the  fire  it  was  skillfully  oper- 
ated. That  is  all  the  railroad  company  would  be  required  to  do — 
to  use  all  due  and  reasonable  care  and  caution  in  providing  appli- 
ances for  the  prevention  of  the  emission  of  sparks  and  cinders 
from  the  locomotive,  and  skill  in  the  management  of  it  by  its  oper- 
ators at  the  time.*^ 

§  4495(2).    Alabama 

I  charge  you  that,  if  the  plaintiffs  have  reasonably  satisfied  you 
from  the  evidence  that  the  fire  was  caused  by  defendant's  loco- 
motive, then  the  plaintiffs  have  nothing  to  do  until  the  defendant 
has  reasonably  satisfied  you  of  each  and  all  of  the  three  following 
things:  (1)  That  so  far  as  regards  the  throwing  of  sparks  the 
engine  was  properly  built;  (2)  that  in  that  respect  said  engine 
was  not  in  a  bad  or  defective  condition ;  (3)  that  the  throwing  of 
sparks  is  not  caused  by  unskillful  or  careless  management  of  the 
locomotives.  And  even  should  the  defendant  in  its  turn  reasonably 
satisfy  you  of  all  the  three  things  above  named,  yet  the  plaintiffs 
may  by  their  evidence  overcome  the  evidence  of  defendant,  and 
show  you  that  the  fire  was  set  out  from  the  engine,  either  because 
it  was  badly  built,  or  in  bad  condition,  or  badly  handled ;  and  if, 
from  all  the  evidence,  in  the  case,  you  believe  that  the  fire  was 
caused  by  the  negligence  of  the  railway,  your  verdict  must  be  for 
the  plaintiffs.** 

You  are  instructed  that  if  the  jury  find  from  the  evidence  that 
the  fire  was  discovered  on  top  of  an  old,  rotten,  and  easily  com- 
bustible shingled-roof  building,  soon  after  defendant's  engine  pass- 
ed by  near  said  building,  and  further  find  that  said  engine,  when 

.*s  Rosen  v.  Chicago  G.  W.  Ry.  Co.  «*  Southern  Ey.  Co.  v.  Darwin,  47 
(C.  C.  A.  Minn.)  83  F.  300,  27  0.  C.  A.  So.  314,  156  Ala.  311,  130  Am.  St. 
534.  •  Rop.  94. 
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passing,  was  emitting  sparks  in  unusually  large  and  dangerous 
quantities,  then  the  burden  was  on  defendant  to  clear  itself  of  all 
negligence,  provided  you  find  from  the  evidence  plaintiiif's  said 
property  was  destroyed  by  fire  emitted  from  said  engine.*^ 

You  are  instructed  that,  if  you  are  reasonably  satisfied  from 
the  evidence  in  this  case  that  the  building  was  set  on  fire  by  the 
engine  of  the  railroad  company,  then  you  vvill  return  your  verdict 
in  favor  of  the  plaintiff,  unless  the  defendant  has  reasonably  satis- 
fied you  from  the  evidence  in  the  case  that  the  engine  was  not  im- 
properly constructed,  nor  in  defective  condition  as  regards  the 
throwing  of  sparks  or  fire,  and  that  the  same  was  skillfully  handled 
as  regards  the  throwing  of  sparks.** 

S  4495(3).    Illinois 

The  jury  are  instructed  that  if  you  believe,  from  the  evidence, 
that  fire  was  communicated  from  a  locomotive  engine  used  by  the 

defendant  upon  its  railway,  to  the  depot  at  ,  on  the  night 

in  controversy,  and  if  you  further  believe,  from  the  evidence,  that 
by  reason  of  such  fire,  so  communicated,  the  said  depot  burned  up, 
and  that  the  depot  fire  directly  caused  a  hotel,  then  owned  by  the 
plaintiff,  to  take  fire,  and  thereby  to  burn  up,  then  the  fact  that 
such  fire  was  so  communicated  should  be  taken  by  the  jury  as  full 
prima  facie  evidence  to  charge  the  corporation  using  the  road  and 
the  engine  with  negligence,  unless  it  further  appears,  from  the 
evidence,  that  said  engine  was  in  good  order,  and  was  carefully 
managed,  at  the  time  of  the  alleged  communication  of  fire,  and 
provided  the  plaintiff  was  not  guilty  of  negligence  in  relation  to 
said  fire,  and  .used  reasonable  efforts  to  put  it  out  and  save  his 
property.*'' 

§  4495(4).     Maryland 

The  court  instructs  the  jury  that,  in  passing  on  the  issues 
in  this  case,  to  entitle  the  plaintiff  to  recovei-,  it  is  incumbent  on 

him  to  show  by  a  preponderance  of  proof  that  the  fire  of  — , 

which  is  alleged  to  have  caused  the  injury  to  the  plaintiff,  was 
started  by  the  defendant  operating  its  train  near  said  premises, 
and  there  is  no  presumption  either  in  law  or  in  fact  that  the  fire 
was  originated  or  caused  by  the  defendant.** 

You  are  instructed  that,  if  the  jury  find  that  the  property  along 

the  defendant's  railroad,  between  the and  old  buildings  on 

the  property,  was  on  — ,   set   on   fire   by   one   of  the 

defendant's  engines,  then  such  fire  is  prima  facie  evidence  of  neg- 

*6  rK)uisville  &  N.  R.   Co.  v.  Slier-  *r  Chicaso  &  A.  E.  Co.  v.  Pennell, 

rill,  44  So.  631,  152  Ala.  213.  110  TU.  435. 

*e  Alabama  Great  Southern  R.  Co.  *s  Carter  v.  Maryland  &  P   R    Co 

V.  Sanders,  40  So.  402,  145  Ala.  440.  77  A.  301,  112  Md.  599. 
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ligence;  aiid  if  the  jury  find  that  said  fire  was  by  reason  of  the 
wind  and  grass  and  bushes  on  said  property  communicated  to  and 
set  on  fire  said  buildings  and  from  said  buildings  communicated  to 
the  plaintiff's  woodland,  and  the  same  burned  as  the  proximate 
result  thereof,  as  testified  by  the  plaintiff's  witnesses,  then  the 
plaintiff  is  entitled  to  recover  in  this  action,  unless  the  jury  is 
satisfied  by  preponderating  proof  that  the  injury  complained  of 
was  occasioned  without  any  negligence  on  the  part  of  the  defend- 
ant or  its  agents.*" 

§  4495(5).    North  Carolina 

The  jury  are  instructed  that,  as  to  the  first  issue,  the  burden  is 
upon  the  plaintiffs  to  satisfy  you  by  the  evidence,  and  hy  its  great- 
er weight,  and  I  mean  by  greater  weight  that  that  side  upon  whom 
the  burden  is  placed  by  law  and  who  must  establish  their  conten- 
tion by  the  greater  weight  of  the  evidence  must  put  in  sufficient 
evidence  as  to  their  contentions  on  their  side  of  the  scale  to  out- 
weigh their  adversaries'  side;  it  must  be  borne  down  some — ever 
so  slight  will  be  sufficient — but  they  must  satisfy  you  by  the  great- 
er weight  of  eyidence :  First.  That  they  are  the  owners  of  the 
property  alleged  to  have  been  burned  over,  and  the  court  charges 
you  that  it  is  admitted,  so  you  need  not  consider  that.  Plaintiffs 
owned  the  land.  Second.  That  the  fire  was  set  out  by  defendant 
company,  its  agents  or  employes,  from  its  locomotive  engine  which 
passed  over  or  near  plaintiffs'  land,  and  if  the  plaintiffs  have  failed 
to  satisfy  you  by  the  greater  weight  of  the  evidence,  as  I  have 
defined  it  to  you,  that  the  defendant  company  set  out  the  fire,  then 
you  will  answer  the  first  issue  "No,"  and  if  you  answer  the  first 
issue  "No,"  you  need  not  consider  the  other  issue,  because  the  de- 
fendant in  no  event  would  be  liable  if  it  didn't  set  out  the  fire ;  but 
if  the  plaintiffs  have  satisfied  you  by  the  evidence,  and  by  its  great- 
er weight,  that  defendant  set  out  fire  as  alleged,  the  burden  then 
shifts  to  the  defendant  to  satisfy  you  by  the  evidence  and  by  its 
greater  Vireight,  as  I  have  defined  it  to  you,  that  it  did  not  jiegli- 
gently  set  out  the  fire,  that  its  engines  were  not  defective,  but 
were  properly  equipped  with  good  spark  arresters  and  other  ap- 
pliances in  good  condition,  and  which  appliances  were  in  common 
and  general  use,  and  that  the  same  were  operated  in  a  skillful  man- 
ner, and  by  a  competent  engineer,  and  notwithstanding  that  you 
may  find  that  the  defendant  set  out  the  fire,  if  you  find  these  facts 
from  the  evidence,  the  burden  being  upon  the  defendant  company 
to  establish  these  facts,  then  the  defendant  company  would  not 

*e  Carter  v.  Maryland  &  P.  R.  Co.,  77  A.  301,  112  Md.  599. 
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be  liable ;  the  defendant  may  not  be  liable  for  every  fire  it  sets  out, 
and  you  should  answer  the  first  issue  "No."  ^^ 

§  4495(6).    Oregon 

Gentlemen  of  the  jury,  you  are  hereby  instructed  that  the  bur- 
den of  proof  is  upon  plaintiffs  to  establish,  by  a  preponderance  of' 
the  evidence,  that  the  dryer  in  question  was  set  afire  by  the  neg- 
ligence of  the  defendant  railroad  company.  It  is  not  every  fire  that 
occurs  along  the  track  of  a  railroad  company  that  such  railroad 
company  is  liable  for,  even  though  property  is  destroyed  by  fire 
set  by  sparks  coming  from  engines  of  the  company.  It  is  only 
when  there  is  negligence  or  carelessness  on  the  part  of  the  com- 
pany in  managing  its  engines  and  fires,  that  there  is  a  liability  on 
the  part  of  the  company ;  and  the  burden  of  proof  is  upon  the  plain- 
tiff to  show  by  a  preponderance  of  the  testimony,  not  only  that 
the  fire  was  set  from  sparks  coming  from  the  defendant's  engine, 
but  also  that  there  was  negligence  on  the  part  of  the  defendant  in 
allowing  its  engine  to  get  out  of  repair  so  as  to  allow  the  sparks 
to  escape,  if  you  find  they  did  escape,  or  negligence  on  the  part 
of  the  company  in  employing  unskillful  or  negligent  employes,  and, 
if  the  plaintiff  does  not  establish  such  negligence  by  a  preponder- 
ance of  the  testimony,  your  verdict  must  be  for  the  defendant.®^ 

§  4495(7).    Texas 

You  are  instructed  that,  if  you  believe  from  a  preponderance  of_ 
the  evidence  that,  at  the  time  alleged,  sparks  and  fire  did  escape 
from  one  of  defendant's  locomotives  and  burned  said  house  and 
corn,  either  directly  setting  fire  to  said  house  and  corn,  or  by  being 
communicated  by  combustible  material  on  the  track  of  defendant, 
then  you  are  instructed  that  such  facts  constitute  a  prima  facie 
case  of  negligence  on  the  part  of  the  defendant  company ;  it  then 
devolves  upon  the  defendant  to  overcome  said  prima  facie  case  of 
neghgence  by  proof  that  defendant's  said  locomotive  which  set  out 
the  fire,  if  it  did,  was  equipped  with  proper  spark  arresters,  and 
that  the  same  were  in  good  repair  and  working  order,  and  that  the  / 
defendant  had  exercised  reasonable  care  to  keep  same  in  good  re- 
pair.®* 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case  that  sparks  and  cinders  of  fire  escaped  from  the  defendant's 
locomotive  engine  and  set  fire  to  plaintiffs'  grass,  and  that  said  fire 
cornmunicated  with  plaintiffs'  mesquite  timber,  turf,  and  sod  on 
plaintiffs'  land,  and  destroyed  said  grass,  and  injured  said  mesquite 

^"If'f^^V-r^^^^  ^^^-  ^'>-'  S8  S-      ,^»^  Texas  &  N.  O.  R.  Co.  v.  Cook 
Oregon,  144  P.  414,  73  Or.  203. 
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timber;  turf,  and  sod,  then  such  facts  constitute  a  prima  facie  case 
of  negligence  on  the  part  of  defendant,  and,  in  the  absence  of  re- 
butting evidence  sufficient  to  overcome  said  prima  facie  case,  will 
render  the  defendant  liable  for  the  injury,  if  any,  occasioned  there- 
by.s* 

{  4495(8).     Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  fire  which  consumed  the  lumber  of  the  plaintifif  orig- 
inated from  sparks  or  cinders  emitted  by  one  of  the  engines  of  the 
defendant,  then  the  said  defendant  is  presumptively  guilty  of  neg- 
ligence.^* 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  the  woods  on  the  land  of  the  plaintiffs  adjoining  the  railway 
were  ignited  by  particles  of  fire  that  issued  from  the  defendant's 
engine,  and  by  means  thereof  the  shatters,  woods  manure,  and 
down  timber  on  said  land  were  consumed,  and  the  growing  trees 
thereon  injured,  and  stumps  and  butts  of  trees  upon  said  wood- 
land burnt  down  into  the  ground,  leaving  large  and  dangerous  holes 
in  many  places  in  said  woodland,  this  does  not  of  itself  justify  the 
inference  of  negligence,  but  the  fact  of  negligence  must  be  estab- 
lished by  additional  evidence,  and  the  burden  of  proof  is  on  the 
plaintiflfs  to  show  it.  But  the  above  circumstances  are  to  be  con- 
sidered along  with  the  other  circumstances  attending  said  fire  in 
determining  whether  there  was  negligence  or  not.^ 

§  4496.    Matters  considered  in  determining  question  of  negligence 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evi- 
dence that  the  right  of  way  of  the  defendant  was  as  clear  of  in- 
flammable  matter  as  it  reasonably  could  be,  running  through  a 
large  body  of  woodland,  and  that  the  fire  was  communicated  by 
the  defendant's  engine  to  the  plaintiffs'  woodland,  and  injuring  the 
same,  by  first  igniting  on  the  defendant's  right  of  way,  then  such 
fact,  along  with  any  other  facts,  if  any,  is  to  be  considered  in  de- 
termining whether  or  not  the  defendant  company  was  guilty  of 
negligence.^® 

The  court  further  instructs  the  jury  that  if  they  believe  from  the 
evidence   that   numerous    fires   have   been   occasioned   along   the 

defendant's  road,  either  prior  to  or  subsequent  to  the  day 

of  ,  by  sparks   issuing  from  the   defendants'   locomotives, 

such  facts  may  be  considered  by  the  jury  for  the  purpose  of  deter- 
mining whether  or  not  there  was  negligence  on  the  part  of  the 

Bs  Texas  &  P.  Ry.  Co.  v.  Pnide,  86  .»« New   York,   P.   &  N.   E.   Co.   v. 

S.  W.  1046,  39  Tex.  Oiv.  App.  144.  Thomas,  24  S.  E.  264,  92  Va.  606. 

o*Abernathy  v.  Emporia  Mfg.  Co.,  oe  New   York,    P.    &   N.   R.    Co.   v. 

95  S.  B.  418,  122  Va.  406.  Thomas,  24  S.  B.  264,  92  Va..606. 
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defendant's  employes,  or  defects  in  the  defendant's  engine,  and  al- 
so for  the  purpose  of  showing  a  negligent  habit  of  the  officers  and 
agents  of  the  defendant  company.^' 

§  4497.    Evidence  that  engine,  setting  fire  alleged,  caused  other 
fires 

The  jury  are  instructed  that  if,  from  the  evidence,  they  find  that 
defendant's  engine  set  out  the  fire  alleged,  and  also  that  the  same 
engine  set  out  several  successive  fires  on  the  same  trip  and  on  the 
same  day,  then  the  fact  of  the  repeated  setting  out  of  such  fires 
will  be  evidence  tending  to  show  that  defendant's  engine  was  not 
properly  constructed  as  to  its  appliances  for  prevention  of  escape 
of  fire,  or  that  the  same  was  not  properly  used  at  the  time,  or  that 
it  was  not  in  repair,  arid  as  such  must  be  considered  in  making  up 
the  verdict,  and  in  determining  as  to  whether  or  not  this  fire  oc- 
curred through  the  fault  or  negligence  of  defendants  or  its  em- 
ployes.®* s 

§  4498.     Sufficiency  of  evidence  as  to  cause  of  fire 
§  4498(1).    Alabama 

You  are  instructed  that  uncertainty  in  your  minds  as  to  wheth- 
er the  fire  was  caused  by  reason  of  the  engine  being  improperly 
made,  or  being  in  bad  condition,  or  being  badly  handled  in  respect 
to  the  throwing  of  sparks,  is  no  reason  for  failing  to  find  a  verdict 
for  the  plaintiff;  and  it  will  be  your  duty  to  find  your  verdict  for 
the  plaintiff  if  you  believe  from  the  evidence  that  the  fire  was 
caused  by  either  one  of  those  three  causes.®* 

§  4498(2).     Arkansas 

The  court  instructs  you  that  if  the  evidence  in  this  case  fails  to 
show  how  the  fire  started,  or  if  from  the  evidence  you  believe  that 
it  is  equally  as  probable  that  the  fire  started  from  some  other  cause 
as  that  it  started  from  sparks  or  cinders  from  defendants'  locomo- 
tive, or  from  a  fire  on  the  right  of  way  which  was  negligently"  per- 
mitted to  spread  by  defendants'  employes,  then  your  verdict  should 
be  for  the  defendants.""  i 

§  4498(3).    Idaho 

The  court  instructs  you  that,  if  the  evidence,  fairly  considered, 
leaves  the  question  in  doubt  as  to  whether  the  fire  was  started  by 
sparks  from  the  defendant's  engine,  or  some  other  fire  started  by 
third  persons,  so  that  you  are  left  to  guess  or  speculate  as  to  which 

07  New  York,  P.  &  N.  R.  Co.,  v.  so  Alabama  Great  Southern  R.  Co. 
Thomas,  24  S.  E.  264,  02  Va.  606.  v.  Sanders.  40  So.  402,  145  Ala.  449. 

08  Slossen  v.  Burlington,  C.  R.  &-  X.  ««  Clark  v.  St.  I^nis,  1.  M.  &  S.  Ry. 
Ry.  Co.,  14  N.  W.  244,  60  Iowa,  215.  201  S.  W.  Ill,  132  Ark.  257. 


4783  EAiLEOADS  §  4498(5) 

fire  caused  the  damage  complained  of,  there  can  be  no  recovery 
by  the  plaintiff,  and  your  verdict  must  be  for  the  defendant."^ 

§  4498(4).     Mithigan 

You  are  instructed  that,  in  determining  those  two  questions,  you 
may  take  into  consideration,  and  should  take  into  consideration, 
all  the  evidence  in  the  case,  the  rate  of  speed  and  the  direction  in 
which,  the  engine  was  running  at  the  time,  the  direction  of  the 
wind,  the  distance  that  the  engine  passed  from  virhere  the  fire  was 
first  discovered,  the  condition  of  the  engine  and  its  machinery,  and 
its  manner  of  operation  in  the  vicinity  of  the  land  upon  which  the 
fire  started,  also  the. weather  conditions,  also  the  time  when  said 
engine  went  by  and  along  said  land,  also  the  length  of  time  that 
intervened  between  the  passage  of  the  engine  and  the  discovery 
of  the  fire,  and  all  other  evidence  in  the  case  which  throws  any  light 
upon  any  one  of  these  questions ;  and  after  such  consideration,  if 
you  should  find  that  said  fire  was  not  started  by  a  spark  thrown  up- 
on plaintiff's  decedent's  land  by  an  engine  operated  by  said  defend- 
ant, then  your  verdict  should  be  no  cause  of  action.  Or,  if  you 
should  find  that  a  spark  from  said  engine  set  said  fire  upon  the 
land  of  plaintiff's  decedent,  and  that  plaintiff's  property  was  there- 
by destroyed,  and  you  should  further  find  that  such  spark  was 
thrown  from  an  engine  whose  machinery,  smokestack,  or  fire  boxes 
were  in  good  order  and  piroperly  managed,  then  your  verdict  should 
be  for  the  defendant.  But  if  you  should  find  that  such  loss  or  dam- 
age was  caused  by  fire  originating  from  a  spark  emitted  from 
said  engine  at  said  time  and  place,  and  that  the  defendant  has  not 
shown  to  your  satisfaction  that  said  fire  originated  from  a  spark 
thrown  by  an  engine,  whose  machinery,  smokestack,  or  fire  boxes 
were  in  good  order,  and  properly  managed,  then  your  verdict  should 
be  for  the  plaintiff.  And  when  I  speak  of,  an  engine  here,  I  mean 
the  engine  testified  to  as  a  light  engine  that  passed  the  mill,  as 
shown  by  the  testimony,  a  short  time  prior  to  the  discovery  of 
the  fire.«« 

S  4498(5).    Missouri 

The  court  instructs  the  jury  that  in  order  to  entitle  the  plaintiff 
to  recover  it  is  not  necessary  to  prove  by  direct  evidence  that  the 
fire  which  destroyed  his  property  was  communicated  thereto  by 
an   engine  being  operated  on  defendant's   railroad  track  through 

. ,  but,  if  the  jury  is  reasonably  satisfied  from  all  the  facts  and 

circumstances  detailed  in  evidence  that  the  fire  was  communicated 

61  Miller  v.  Northern  Pac.  Ey.  Co.,  ea  gayre  v.  Detroit,  G.  H.  &  M.  Ey. 

135  P.   845,  24   Idaho,  56T,  48  U  E.      Co.,  ITl  N.  W.  502,  205  Mich.  294. 
A.  (N.  S.)  700,  Ann.  Cas.  1915C,  1214. 
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to  plaintiff's  said  property  by  such  engine,  then  you  ought  to  find 
a  verdict  for  the  plaintiff.'* 
§  4498(6).     North  Carolina 

You  are  instructed  that  the  plaintiffs  claim  that  the  fire  which 
burned  over  their  land  was  put  out  by  a  freight  train  going  toward 

,  No.  ;    hence  you  will  not  consider  any  contention 

that  it  was  put  out  by  the  freight  train  going  toward  ,  No. 

,  for  same  has  no  connection  with  the  alleged  origin  of  the 

fire  in  controversy.  The  plaintiffs  are  not  contending  that  the  fire 
that  caused  damage  to   the   plaintiffs'   woods  was   put  out  from 

the  freight  train  passing from to ,  No. . 

If  you  do  not  find  from  the  evidence  and  by  its  greater  weight 
as  to  how  the  fire  did,  burn  over  the  plaintiffs'  land,  then  you  will 
answer  the  first  issue  "No" ;  that  is  if  you  are  not  satisfied  from 
the  evidence  and  by  its  greater  weight  that  the  fire  was  caused  by 
the  negligence  of  the  defendant,  you  will  answer  the  first  issue 
"No,"  but  if  you  are  so  satisfied,  you  will  answer  it  "Yes."  ®* 

§  4498(7).    Pennsylvania 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
there  are  other  causes,  for  which  the  defendant  was  not  responsible, 
which  might  just  as  well  have  produced  the  result  complained  of, 
and  that  there  is  an  absence  of  direct  proof  as  to  the  cause  of  the 
injury  to  plaintiff,  then  there  can  be  no  recovery  for  the  plaintiff, 
and  your  verdict  must  be  for  the  defendant.* 
§  4498(8).    Virginia 

The  jury  are  instructed  that  not  only  is  the  burden  of  showing 
negligence  by  a  preponderance  of  the  evidence  upon  the  plaintiff, 
but  if  the  fire  may  have  been  started  from  one  of  two  causes,  for 
one  of  which  the  defendant  is  responsible,  but  not  for  the  other, 
the  plaintiff  cannot  recover;  neither  can  he  recover  if  it  was  just 
as  probable  that  the  fire  was  caused  by  the  one  as  by  the  other; 
that  is  to  say,  if  the  jury  believe  from  the  evidence  that  the  said 
fire  might  have  been  set  out  by  the  boys  who  were  smoking  ciga- 
rettes, who  had  passed  along  where  the  fire  originated  (if  they 
believe  fi-om  the  evidence  that  the  boys  said  to  have  passed  did  so 
pass,  and  if  they  further  believe  from  the  evidence  that  the  boys 
were  smoking),  as  well  as  by  sparks  from  the  engine  of  the  defend- 
ant, or  if  it  was  just  as  probable  that  the  fire  was  caused  by  the 
one  as  by  the  other,  they  should  find  for  the  defendant.*® 

The  court  instructs  the  jury  that,  before  the  plaintiff  can  re- 

63  Price  V.  St.  Louis,  I.  M.  &  S.  Ry.  *  Decker  v.  New  York  Cent.  &  H. 

Co.,  170  S.  W.  925,  1S5  Mo.  App.  432.  R.  R.  Co.,  57  Pa.  Super.  Ct.  432. 

«*  Wilkins   v.  Atlantic   Coast  Line  "s  Abernathy  v.  Emporia  Mfg    Co 

R.  Co.,  93  S.  E.  777,  174  N.  C.  27S.  95  S.  E.  418,  122  Va.  406. 
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cover  in  this  case,  the  evidence  must  he  such  as  to  show  more 
than  a  mere  probability  that  the  property  was  destroyed  by  sparks 
of  fire  or  cinders  set  out  by  an  engine  of  defendant  company,  .but 
it  is  riot  necessary  to  prove  it  beyond  a  reasonable  doubt.  If  it 
is  shown  affirmatively  by  a  clear  preponderance  of  the  evidence 
that  the  fire  was  caused  by  sparks  or  coals  or  cinders  emitted  from 
an  engine  of  defendant,  the  proof  is  sufficient.®® 

§  4499.     Rebuttal  of  presumption  raised  by  proof  that  fire  caused 
by  sparks  from  defendant's  engine 

§  4499(1).    Alabama 

The  court  instructs  the  jury  that  the  rule  of  law  is  this :  If  the 
defendant  shows  that  the  engine  alleged  to  have  caused  the  fire  was 
of  proper  construction,  and  equipped  with  proper  devices  and  ap- 
pliances to  prevent  the  escape  of  fire  and  sparks,  was  in  good  re- 
jpair,  and  prudently  managed  and  controlled,  the  presumption  of 
negligence  arising  from  the  mere  communication  of  fire  will  be 
rebutted,  and  the  plaintiff  will  not  be  entitled  to  recover.®' 

§  4499(2).    North   Carolina 

The  jury  are  instructed  that,  if  the  plaintiffs  have  satisfied  you 
by  the  evidence,  and  by  its  greater  weight,  that  the  fire  which 
burned  over  their  lands  on  the  date  alleged  was  set  out  by  de- 
fendant company,  and  the  defendant  company  has  failed  to  satisfy 
you  by  the  evidence,  and  by  its  greater  weight,  that  it  was  not  neg- 
ligent in  that  its  engine  was  properly  equipped  and  in  good  condi- 
tion and  operated  by  a  competent  and  skillful'  engineer,  then  you 
should  answer  the  first  issue  "Yes."  ®* 

S  4499(3).     Oregon 

The  court  instructs  the  jury  that,  even  though  you  find  that  de- 
fendant's engines  caused  the  fire  complained  of,  if  you  further 
find  from  the  evidence  that  defendant's  engines  were  properly 
constructed,  and  had  the  most  approved  appliances  for  arresting 
sparks  and  cinders,  and  were  carefully  operated  by  skillful  and 
competent  employes,  then  I  instruct  you  that  this  presumption  is 
overcome,  and  plaintiff  cannot  recover  without  making  proof  of 
other  negligence  or  want  of  ordinary  care,  as  alleged  in  the  com- 
plaint, and  if  you  find  that  plaintiff  has  failed  to  introduce  such 
proof,  then  your  verdict  must  be  for  the  defendant.®' 

§  4499(4).    Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
sparks,  cinders,  or  coals  escaped  from  the  defendant's  engine  No. 

6  6  Norfolk  &,W.  Ry.  Co.  v.  Spates,  6 s  Bradley   v.    Camp   Mfg.    Co.,   98 

S4   S.  E.  195,  122  Va.  69.  S.  E.  318,  177  N.  C.  153. 

6  7  McCary  v.  Alabama  Great  South-  6  9  Chenoweth  v.  Southern  Pae.  Co., 

em  B.  Co.,  62  So.  18,  182  Ala.  597.  99  P.  86,  53  Or.  111. 
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and  set  fire  to  inflammable  grass  or  weeds  or  other  material 


on  land  included  within  the  right  of  way,  and  through  the  agency 
of  such  grass,  weeds,  or  other  material  set  fire  to  plaintiff's  prop- 
erty, such  fact  constitutes  a  prima  facie  case  of  negligence  On  part 
of  the  defendant,  and  in  the  absence  of  rebutting  evidence  sufficient 
to  overcome  such  prima  facie  case  of,negligence,  and  in  the  absence 
of  contributory  negligence  on  the  part  of  the  plaintiff,  as  herein- 
after defined,  will  render  the  defendant  liable  for  the  injury  occa- 
sioned thereby.  If,  however,  you  believe  from  the  evidence  that 
the  defendant  exercised  ordinary  care  to  equip  such  engine  with 
the  most  approved  appliances  in  general  use  to  prevent  the  escape 
of  sparks,  cinders,  and  coals,  and  that  the  agents  and  employes  of 
the  defendant  in  charge  of  said  engine  used  ordinary  care  in  op- 
erating the  same,  in  respect  to  the  wetting  of  the  fuel  used,  if  in 
the  exercise  of  ordinary  care  such  fuel  should  be  wetted,  and  in 
respect  to  the  emptying  of  the  ash  pan,  if  in  the  exercise  of  ordinary 
care  such  ash  pan  should  be  emptied,  to  prevent  the  escape  of 
sparks,  cinders,  or  coals  and  fire  resulting  therefrom,  such  presumpt; 
tion  is  rebutted,  and,  if  you  so  believe,  you  will  find  for  the  defend- 
ant, unless  you  believe  that  the  defendant  had  permitted  inflam- 
mable grass  or  weeds  or  other  material  to  be  and  remain  on  the 
land  included  within  the  right  of  way,  and  that  sparks,  cinders,  or 
coals  escaping  from  said  engine  set  fire  to  such  material  and  was 
communicated  to  the  plaintiff's  property,  and  that  the  defendant 
failed  to  exercise  ordinary  care  to  keep  the  land  included  within 
such  right  of  way  free  of  such  inflammable  material.  In  this  event, 
as  hereinbefore  charged,  you  will  find  for  the  interveners,  or  for 
the  interveners  and  the  plaintiff,  unless  you  believe  that  the  plain- 
tiff was  guilty  of  contributory  negligence  as  next  hereinafter  de- 
fined.'" 

The  court  charges  the'  jury  that,  if  the  jury  believes  from  the 
evidence  that  sparks  of  fire  escaped  from  defendant's  engine  on 

,   as  it  was  passing  along  the  defendant's   road,   near  the 

plaintiff's  pasture,  and  set  fire  to  the  grass  growing  therein,  and 
that  said  fire  was  communicated  to  the  plaintiff's  barn,  and  which 
destroyed  said  barn,  and  all  of  its  contents,  as  alleged  by  plaintiff, 
and  all  of  the  other  property  described,  then  such  facts  constitute 
a  prima  facie  case  of  negligence  on  the  part  of  the  defendant,  and, 
in  the  absence  of  rebutting  evidence  sufficient  to  overcome  such 
prima  facie  case  of  negligence,  will  render  "the  defendant  liable  for 
the  injuries  occasioned  thereby,  and  you  should  find  a  verdict  for 
the  plaintiff.  If  from  the  evidence  the  jury  should  believe  that 
sparks  of  fire  escaped  from  the  defendant's  engine,  and  set  the  fire 

•0  Freeman   v.   Nathan   (Civ.   App.)  149  S.  W.  248. 
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which  caused  the  plaintiff  damage,  but  if,  from  the  evidence  you 
believe  that  the  engine  from  which  the  sparks  escaped  was  equipped 
with  the  most  improved  spark  arrester  in  use,  and  that  the  agents 
and  employes  of  the  defendant  in  charge  of  said  engine  used  or- 
dinary care  in  operating  said  engine  to  prevent  the  escape  of  sparks, 
then  the  jury  are  charged  that  the  prima  facie  case  made  out  by 
proof  of  the  escape  of  sparks  and  fire  resulting  therefrom  is  re- 
butted, and,  if  the  jury  so  believes,  they  will  find  for  the  defend- 
ant. But,  if  from  all  the  evidence  they  believe  that  the  defendant 
failed  to  equip  its  engine,  from  which  the  sparks  escaped  that 
caused  the  fire,  with  the  most  approved  spark  arrester  in  use,  or 
that  the  agents  and  employes  of  the  defendant  engaged  in  operat- 
ing said  engine  failed  to  use  ordinary  care  to  prevent  the  escape 
of  sparks,  then  the  jury  is  charged  that  the  prima  facie  case  made 
out  by  proof  of  sparks  escaping  and  causing  the  fire  has  not  been 
rebutted,  and  they  should  find  for  the  plaintiff  as  charged  above.'^ 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
sparks  of  fire  escaped  from  defendant's  locomotive  engine,  and 
set  the  fire  that  caused  plaintiffs'  grass  and  timber  to  be  destroyed, 
and  their  turf  and  sod  injured,  but  you  also  believe  from  the  evi- 
dence that  the  defendant  did  use  ordinary  care  in  providing  its 
locomotive  engine,  from  which  the  sparks  may  have  escaped,  with 
the  best  improved  spark  arresters  in  general  use,  and  that  the  agents 
and  employes  of  defendant  in  cliarge  of  said  locomotive  engine 
used  ordinary  care  in  operating  and  handling  said  engine  to  pre- 
vent sparks  of  fire  from  escaping  therefrom,  then  you  are  instruct- 
ed that  the  prima  facie  case  made  out  by  proof  of  sparks  and  fire 
resulting  therefrom,  if  made  out,  is  rebutted,  and,  if  you  so  believe, 
you  will  find  for  the  defendant.''* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  failed  to  use  ordinary  care  to  provide  its  locomotive 
engine  from  which  the  sparks  may  have  escaped  that  caused  the 
fire,  if  it  was  so  caused,  with  the  best  approved  spark  arresters  in 
general  use,  or  that  the  agents  and  employes  of  defendant  engaged 
in  operating  and  handling  said  locomotive  engine  failed  td  use  or- 
dinary care,  to  prevent  the  escape  of  sparks,  then  you  are  instructed 
that  the  prima  facie  case  made  out,  if  made  out,  by  proof  of  sparks' 
escaping  and  causing  the  fire,  has  not  been  rebutted;  and,  if  you 
so  find,  you  will  find  for  the  plaintiffs.'* 

71  Houston  &  T.  C.  R.  Co.  v.  Ellis  spark  an'ester  and  that  this  was  the 

(Civ.   App.)   134   S.   W.  246.     In  this  best  kind. 

case  the  evidence  did  not  present  the         '  2  Texas  &  P.  Ry.  Co.  v.  Prude,  86 

issue  of  ordinary  care  to  provide  the  S.  W.  1046,  39  Tex.  Civ.  App.  144. 
best  kind  of  spark  arrester;   the  evi-  ts  Texas  &  P.  Ry.  Co.  v.  Prude,  86' 

dence  simply   being  that   the  engine  S.  W.  1046,  39  Tex.  Civ.  App.  144. 
was  equipped  with  a  certain  kind  of 
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The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  the  fire  mentioned  in  plaintiff's  petition  escaped  from  de- 
fendant's engine  at  the  time  and  place  charged  by  plaintiff,  and 
that  the  fire  spread  to  plaintiff's  pasture,  and  injured  his  propertyy. 
then  such  facts  constitute  a  prima  facie  case  of  negligence  on  the 
part  of  defendant,  and,  in  the  absence  of  rebutting  evidence  suffi- 
cient to  overcome  such  prima  facie  case  of  negligence,  will  render 
the  defendant  liable  for  the  injury,  if  any,  caused  thereby.  But  if 
you  believe  from  the  evidence  that  sparks  of  fire  escaped  from 
the  engine  of  the  defendant  mentioned  in  plaintiff's  petition,  where- 
by fire  was  communicated  to  defendant's  pasture,  and  burned  his 
grass  and  posts  thereon,  and  destroyed  the  turf  thereon,  whereby 
the  land  was  injured,  yet  if  you  believe  from  the  evidence  that  de- 
fendant's engine  from  which  the  sparks  escaped  was  equipped  with 
the  most  improved  spark  arresters  in  use,  and  that  the  agent  and 
employes  of  the  defendant  in  charge  of  said  engine  used  ordinary 
care  in  operating  said  engine  to  prevent  the  escape  of  sparks,. then 
you  are  instructed  to  find  for  the  defendant  on  this  issue.'* 

The  court  instructs  the  jury  that  if,  from  the  evidence,  they 
believe  that  sparks  of  fire  escaped  from  the  defendant's  engine,  and. 
set  fire  to  the  bed  and  clothing  of  the  plaintiff,  and  that  said  fire 
was  communicated  to  said  plaintiff,  and  injured  her,  then  such  facts 
constitute  a  prima  facie  case  of  negligence  on  the  part  of  the  de- 
fendant, and,  in  the  absence  of  rebutting  evidence  sufficient  to  over- 
come such  prima  facie  case  of  negligence,  will  render  the  defend- 
ant liable  for  the  injury  occasioned  thereby.  If,  from  the  evidence, 
they  believe  that  sparks  of  fire  escaped  from  the  defendant's  engine, 
and  set  the  fire  which  caused  the  plaintiff's  injuries,  but  if,  from 
the  evidence,  they  believe  that  the  engine  from  which  the  sparks 
escaped  was  equipped  with  the  most  improved  spark  arresters  in 
use,  and  that  the  agents  and  employes  of  the  defendant  in  charge 
of  said  engine  used  ordinary  care  in  operating  said  engine  to  prevent 
the  escape  of  sparks,  then  they  are  instructed  that  the  prima  facie 
case  made  out  by  proof  of  escape  of  sparks  and  fire  resulting  there- 
from is  rebutted,  and  if  they  so  believe  they  will  find  for  the  de- 
fendant; but  if,  from  the  evidence,  they  believe  that  the.  defend- 
ant failed  to  equip  its  engine  from  which  the  sparks  escaped  that 
caused  the  fire  with  the  most  approved  spark  arresters  in  use,  or 
that  the  agents  and  employes  of  the  defendant  engaged  in  operat- 
ing said  engine  failed  to  use  ordinary  care  to  prevent  the  escape 
of  sparks,  then  they  are  instructed  that  the  prima  facie  case  made 
out  by  proof  of  sparks  escaping  and  causing  the  fire  has  not  been 
rebutted.''' 

7*  Sun  Antonio  &  A.  P.  Ry.  Oo.  V.  's  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  John-i 

Use  (Civ.  App.)  59  S.  W.  564.  son  (Civ.  App.)  51   S.  W.  531; 
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§  4500.     Damages 
I  4500(1).    Alabama 

The  court  instructs  the  jury  that,  if  the  jury  find  for  the  plain- 
liif,  they  will  assess  his  damages  at  the  value  of  the  building  and 
such  portion  of  its  contents  as  were  wholly  destroyed,  and  at  such 
further  amount  as  will,  in  the  judgment  of  the  jurors,  under  the 
evidence  in  the  case,  compensate  the  plaintifiE  for  such  daftiages 
as  he  may  have  suffered  by  reason  of  injury  by  fire  to  that  portion 
of  the  building  or  contents  which  was  not  wholly  destroyed  by 
flre-'s 
§  4500(2).    Illinois 

The  jury  are  instructed  that  if  you  find  the  defendant  guilty,  and 
fiiid,  from  the  evidence,  that  the  plaintiff  was  free  from  negligence 
in  the  matter  of  burning  the  hotel,  or  his  efforts  to  put  out  the 
fire,  or  in  caring  for  and  removing  furniture  from  the  burning 
building,  then  you  should  assess  the  plaintiff's  damages  at  th?  value 
of  the  hotel  and  furniture  necessarily  destroyed  by  fire,  if  such  value 
is  shown  by  the.  evidence." 

§  4500(3).     Indiana 

The  jury  are  instructed  that  the  rule  for  the  measure  of  dam- 
ages, if  there  is  a  right  of  recovery,  is  the  difference,  if  any,  be^ 
tween  the  fair  market  value  of  the  land  burned  over,  belonging. to 
the  plaintiff,  immediately  before  the  fire,  and  its  fair  market  value 
immediately  afterwards.'* 
§  4500(4).    IMaryland 

You  are  instructed  that,  if  the  jury  find  their  verdict  for  the  plain- 
tiff, then  they  are  instructed  to  allow  him  such  sum  of  money  as 
they  believe  from  the  evidence  will  fully  compensate  him  for  all 
dailiages  he  has  sustained  as  the  direct  result  of  the  injury  to  his 
woodland  and  fences.'* 

You  are  instructed  tTiat,  if  the  jury  find  their  verdict  for  the 
plaintiff,  then  he  is  entitled  to  recover,  in  addition  to  any  injury 
they  may  find  he  has  sustained  from  the  burning  of  the  timber  and , 
fences,  the  value  of  any  posts  and  rails  they  find  were  in  his  pos- 
session and  destroyed  by  the  fire  referred  to  in  this  case,  as  testi- 
fied to  by  his  witnesses.'"' 

You  are  instructed  that  if  the  jury  find  their  verdict  for  the 
plaintiff,  and  further  find  that  the  plaintiff  was  at  the  time  of  the 

76  Alabama  Grieat  Southern  R.  Co.  defendant    did    not    suggest    to    the 

V.  .Sanders,  40  So.  402,  145  Ala.  449.  court  that  any  other  cause  than  fire 

7  7  Chicago  &  A.  R.  Co.  v.  Pennell,  was  a  factor  in  depreciating  value. 

110  111.  435.  7  9  Carter  v.  Maryland  &  P.  R.  Co., 

7  8  Chicago,    I.    &    L.    Ry.    Co.    v.  77  A.  301,  112  Md.  599. 

Brown,   60  N.  E.   346,  157  Ind.   544  so  Garter  v.  Maryland  &  P.  R.  Co., 

•This  is  correct  as  Mr  as  it  goes.    The  t7  A.  301,  112  Md.  599. 
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fire  referred  to  in  this  case  in  possession  of  the  woodland  lying 

east  of  creek,  south  of  the  road,  and  west  of  the 

lines  testified  to  by and as  the  division  lines  between 

the and or properties,  in county,  con- 
taining on  the  plat  of  (given  in   evidence)   acres, 

claiming  title  thereto  under  the  deed  to  him  dated  (given 

in  evidence),  as  part  of  the  property  thereby  conveyed,  and  using 
it  as  his  own  property,  then  the  plaintiff  is  entitled  to  recover  all 
the  damages  he  has  sustained  (if  any)  to  said  woodland  and  to  any 
fences  thereon  caused  by  said  fire.*"^ 

§  4500(5).    Michigan 

You  are  instructed  that,  if  the  plaintiff  is  entitled  to  recover  at 
a\l,  he  is  entitled  to  recover  the  true  cash  value  of  the  sawmill  and 
storehouses  and  the  other  personal  property,  being  machinery, 
as  testified  to  here,  as  they  were  on  the  premises  at  the  time  they 
were  destroyed ;  and,  in  determining  the  value  of  the  sawmill  and 
storehouses  and  such  personal  property,  you  are  to  take  into  con- 
sideration all  the  facts  connected  with  such  property,  such  as  its 
cost,  its  age,  its  condition,  the  uses  to  which  it  had  been  put,  its 
location,  and  any  other  fact  which,  in  your  opinion,  fixes  or  deter- 
mines what  its  true  cash  value  was  at  the  time  of  the  fire,  except- 
ing therefrom  such  property  as  you  may  find  was  saved  from  de- 
struction by  the  fire.  As  to  the  lumber  and  products  of  the  mill, 
if  the  plaintiff  is  entitled  to  recover,  he  is  entitled  to  recover  the 
fair  market  value  of  such  lumber  and  products  at  the  time  and  place 
of  such  fire.  And  when  you  have  determined  the  amount  of  said 
damages,  if  you  should  find  the  plaintiff  is  entitled  to  any  damages 
in  this  case,  you  should  add  thereto  interest  thereon,  at  the  rate 

of per  cent,  per  annum  from  the  date  of  the  commencement 

of  this  suit,  being ,  and  adding  such  interest  to  the  amount 

of  the  damages  found  by  you,  the  result- would  be  your  verdict 
herein,  if  you  find  in  favor  of  the  plaintiff.** 

§  4500(6).    North  Carolina 

You  are  instructed  that,  in  estimating  the  amount  of  damages 
which  plaintiffs  are  entitled  to  recover,  if  you  find  that  they  are  en- 
titled to  recover  damages,  you  can  consider  the  evidence  describing 
the  property  injured  or  destroyed,  or  any  part  of  it— i.  e.,  whether 
old  or  new,  decayed  or  sound — and  from  all  the  evidence  form 
your  estimate  of  the  damages  which  plaintiffs  are  entitled  to  re- 
cover, if  you  find  that  they  are  entitled  to  recover  damages;  and 
where  there  is  no  evidence  of  the  description  of  any  of  the  prop- 
erty destroyed,  and  where  there  is  evidence  of  the  value  of  the 

81  Carter  v.  Maryland  &  P.  K.  Co.,  82  Sayre  v.  Detroit,  6.  II.  &  M.  Ry. 

77  A.  301,  112  Md.  599.  Co.,  171  N.  W.  502,  205  Mich.  294. 
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property  destroyed,  you  may  consider  evidence  of  the  value  of  said 
property  in  finding  the  value  of  same  in  estimating  plaintiffs'  dam- 
ages, if  you  shall  find  that  the)'  are  entitled  to  recover  damages; 
but  you  are  not  required  to  accept  the  estimated  value  of  the  prop- 
erty destroyed  or  the  amount  of  damages  estimated  by  any  wit- 
ness.** 

§  4500(7).    Texas 

You  are  instructed  that  in  determining  the  amount  of  the  plain- 
tiff's damage,  if  any,  the  diiference  between  the  market  value  of 
the  real  estate  just  before  and  just  after  the  fire,  together  with  the 

interest  thereon  from  the  date  of  the  fire  at  the  rate  of per 

cent,  per  annum,  would  be  the  measure  of  damages  to  such  real 
estate.  If  the  real  estate  had  no  market  value,  then  the  difference 
between  the  reasonable  value  of  the  real  estate  just  before  and 
just  after  the  fire,  together  with  interest  thereon  from  the  date  of 

the  fire  at  the  rate  of  per  cent,  per  annum  would' be  the 

measure  of  damage.  By  real  estate  as  used  herein  is  meant  the 
ground  and  the  structures  thereon.  As  to  property  other  than 
real  estate,  the  measure  of  damages  in  the  event  such  property 
was  destroyed  would  be  the  market  value  of  such  property  at  the 
time  and  place  of  the  fire,  together  with  interest  thereon  from  the 

date  of  the  fire  at  the  rate  of per  cent,  per  annum.     If  such 

property  had  no  market  value,  the  measure  of  damages  would  be 
the  reasonable  cash  value  of  such  property  at  the  time  and  place 
of  the  fire,  together  with  interest  thereon  from  such  date  at  the 
rate  of per  cent,  per  annum.  If  such  property  was  not  de- 
stroyed, but  was  only  damaged,  the  measure  of  damages  would  be 
the  difference  between  the  market  value  thereof  just  before  and 
just  after  the  fire,  at  the  place  of  the  fire,  together  with  interest 

thereon  from  the  date  of  the  fire  at  the  rate  of per  cent,  per 

annum.  If,  however,  such  property  had  no  market  value,  then 
the  measure  of  damages  would  be  the  difference  between  the  rea- 
sonable cash  value  just  before  and  just  after  the  fire,  at  the  place 
of  the  fire,  together  with  interest  thereon  from  the  date  of  the  fire 

at  the  rate  of  per  cent,  per  annum.     By  market  value  of 

any  item  of  property,  as  the  term  is  used  herein,  is  meant  the 
price  at  which  such  an  item  of  property  is  currently  bought  and 
sold  in  the  market.** 

You  are  instructed  "that  if  you  find  from  the  evidence  under  the 
above  instructions  that  plaintiff's  said  grass  or  any  part  thereof 
was  burned,  and  if  you  fui'ther  find  from  the  evidence  that  the 

88  Phillips  V.  Durham  &  C.  R.  Co.,  84  Freeman  v.   Nathan   (Civ.   App.) 

50  S.  B.  462,  138  N.  C.  12,  3  Arm.  Cas.      149  S.  W.  248. 
384. 
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turf  and  land  upon  which  said  grass  was  growing  was  injured 
thereby,  as  alleged  by  plaintiff,  and  if  you  further  find  under  the 
above  instructions  that  plaintiff's  said  timber  on  his  said  land,  or 
any  part  thereof,  was  burned,  killed,  and  injured  by  said  fire,  as 
alleged  by  him,  and  if  you  further  find  that  the  land  upon  which 
said  killed  or  injured  timber,  if  any,  was  growing  was  injured 
thereby,  then  you  will  find  for  plaintiff  as  to  these  items  of  injury, 
if  any,  and  assess  his  damages,  if 'any,  that  may  have  directly  and 
proximately  accrued  to  said  land  by  reason  of  the  injuries,  if  any, 
to  said  turf  and  said  timber,  at  the  difference,  if  any,  in  the  rea- 
sonable value  of  said  land  immediately  before  and  immediately 
after  said  fire,  not  taking  into  consideration,  however,  in  arriving 
at  this  item  of  damage,  if  any,  any  value  of  the  grass,  if  any,  that 
you  may  find  was  burned  on  said  land.*^ 

§  4501.     Same — Damages  to  personal  property 

The  court  instructs  the  jury  that  the  measure  of  damages  in  cases 
of  this  kind  is  the  value  of  the  property  at  the  time  and  place  where 
it  Was  destroyed,  and  the  jury  have  the  right  to  arrive  at  this  value 
from  the  testimony  of  the  witnesses  and  other  facts  and  circum- 
stances as  disclosed  by  the  evidence,  and  of  the  weight  and  credi- 
bility of  the  witnesses,  the  jury  are  the  sole  judges.  In  other  words, 
the  plaintiff  is  entitled  to  recover  just  compensation  in  money  for 
the  property  destroyed,  such  an  amount  a's  will  fully  restore  him 
to  the  same  property  status  that  he  occupied  before  the  destruc- 
tion. To  arrive  at  the  amount  of  such  compensation  inquiry  is 
necessarily  confined  strictly  to  the  ascertainment  of  the  value  of 
the  property  destroyed  at  the  time  and  place  of  the  destruction 
thereof,  and  in  this  connection  I  instruct  you  that  whenever  there 
is  a  well-known  or  fixed  market  price  for  any  property,  the  value 
of  which  is  in  controversy,  it  is  proper,  in  establishing  the  value, 
to  take  into  consideration  such  market  value,  but  in  order  to  say 
of  a  thing  that  it  has  a  market  value,  it  is  necessary  that  there  shall 
be  a  market  for  such  commodity ;  i.  e.,  a  demand  therefor,  and  abil- 
ity from  such  demand  to  sell  the  same  when  the  sale  thereof  is  de- 
sired. Where,  therefore,  there  is  no  demand  for  a  thing,  no  demand 
to  sell  the  same,  then  it  cannot  be  said  to  have  a  market  value  at 
the  time  when  and  at  a  place  where  there  is  no  market  for  the 
same.** 

You  are  instructed  that,  if  you  find  from  the  evidence  that  there 
was  at  the  time  of  the  destruction  of  the  property  in  question  a 
well-known  or  fixed  market  price  for  the  same,  then  the  measure 

^o  Missouri,  K.  &  T.  Ky.  Co.  of  Tex-  so  McGllvra  v.  Minneapolis,   St.  P. 

as  V.  Neiser,  118  S.  W.  166,  54  Tex.  &  S.  .S.  M.  Ry.  Co.,  159  N.  W.  854,"  35- 
Civ.  App.  460.  N.  D.  275. 
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of  damages,  or,  in  other  words,  the  amount  which  the  plaintiff  is 
entitled  to  recover  for  the  destruction  of  the  property,  provided 
you  find  defendant  liable,  is  its  reasonable  market  value  at  the 
time  and  place  it  was  burned.  But  I  instruct  you  that  the  rule  as 
to  such  measure  of  damages  only  requires  a  strict  limitation  to  the 
market  value  in  cases  where  such  value  would  be  the  fairest  and 
the  best  measure  of  damages  and  is  ascertainable.  WJiat  the  law 
requires  is  certainty  as  far  as  possible  and  an  absence  of  specula- 
tion. It  does  not,  however,  require  the  impossible  or  the  unrea- 
sonable.*" 

You  are  instructed  that,  on  the  other  hand,  if  you  find  from  the 
•evidence  that  there  was  no  market  value  of  the  property  in  ques- 
tion at  the  time  and  place  of  the  destruction  thereof,  then  it  is  your 
duty,  in  arriving  at  the  true  value  of  the  said  property  at  the  tinie 
and  place  of  the  destruction,  to  take  into  consideration  all  the  facts 
and  circumstances  disclosed  by  the  evidence  bearing  upon  that 
question,  and  in  such  case  you  have  a  right  to  consider  what  it 
would  cost  the  plaintiff  to  replace  the  property,  and  in  this  con- 
nection I  instruct  you,  gentlemen,  that  the  owner  of  personal  prop- 
•erty  may  himself  testify  as  to  its  value,  and  you  have  a  right  to 
consider  such  testimony  in  connection  with  all  of  the  other  testi- 
mony introduced  here  and  in  connection  with  all  of  the  facts  and 
circumstances  disclosed  by  the  evidence.** 

You  are  instructed  that  the  ultimate  question  in  determining  the 
value  of  the  property  in  question  is.  What  was  it  worth  at  the  time 
and  place  of  the  fire,  and  all  I  have  said  upon  thig  question  of  dam- 
ages has  been  said  to  you  with  a  view  to  assisting  you  in  deter- 
mining the  answer  to  this  question?  and  I  instruct  you  that 
all  that  I  have  said  in  regard  to  the  measure  of  damages  for  the 
personal  property  destroyed  must  be  confined  to  your  considera- 
tion of  the  value  of  the  personal  property  destroyed,  and  must  not 
te  considered  by  you  when  you  considef  the  damage  done  to  the 
real  property,  if  any  such  damage  is  disclosed  by  the  evidence  in 
this  case,  and  I  instruct  you  that  you  are  the  sole  judges  in  deter- 
mining what  the  personal  property  in  question  was  worth  at  the 
time  and  place  of  its  destruction.*' 

§  4502.     Same — Deduction  of  insurance  ' 

§  4502(1).    Illinois 

The  jury  are  instructed  that,  if  they  find  the  defendant  guilty, ' 
they  should  not  consider  anything  said  by  counsel  as  to  the  amount 

8  7  McGilvra  V.  Minneapolis,  St.  P.  &      S.  S.  M.  Ry.  Co.,  159  N.  W.  854,  35 
-S.  S.  M.  Ry.  Co.,  159  N.  W.  854,  35      N.  D.  275. 
N.  D.  275.  8  9  McGilvra  v.  Minneapolis,   St.  P. 

88  McGUvra  v.  Minneapolis,  St.  P.  &      &  S.  S.  M.  Ry.  Co.,  159, N.  W.  854,  35 

N.  D.  275. 


§  4502(2)  INSTRUCTIONS  TO  JURIES  4794 

of  any  alleged  insurance  on  the  property  destroyed,  nor  should  the 
jury  deduct  anything  from  the  reasonable  value  of  the  property, 
if  that  be  proved  by  the  evidence,  on  account  of  such  insurance.** 

$  4502(2).     Missouri 

The  court  further  instructs  the  jury  that,  although  the  jury 
may  believe  from  the  evidence  that  plaintiff  had  insurance  upon 
the  property  in  question,  and  that  he  thereafter  received  certain 
moneys  on  account  of  the  said  insurance,  such  amount  so  received 
by  the  plaintiff,  if  any,  cannot  go  to  diminish  the  amount  of  the 
plaintiff's  claim.  And  if  you  find  the  said  mill  and  its  contents 
was  set  on  fire  by  sparks  communicated  thereto  from  a  locomotive 
being  operated  on  defendant's  railroad,  defendant  is  liable  to  plain- 
tiff for  burning  said  mill  and  its  contents,  and  if  j^ou  so  find  you 
should  find  for  the  plaintiff  and  allow  him  the  full  amount  of  the 
injury  done  to  his  property  without  considering  and  without  re- 
gard to  any  amount  of  insurance  money  he  may  have  received.**^ 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  plaintiff  had  procured  insurance  upon  the  barn  in  controversy, 
and  upon  a  portion  of  its  contents,  prior  to  thie  burning  of  the  barn, 
and  that  after  the  burning  of  said  barn  he  received  certain  moneys 
in  settlement  of  said  insurance,  said  insurance  money  so  received 
cannot  go  to  diminish  the  amount  of  plaintiff's  claim,  if  any, 
against  the  defendant;  but  if  the  jury,  under  the  evidence  and  in- 
structions, find  that  defendant  is  liable  to  plaintiff  for  the  burn- 
ing of  the  barn  and  its  contents,  they  must  allow  plaintiff  the  full 
amount  of  the  injury  done  to  his  property,  without  regard  to  the 
amount  of  insurance  money  he  received.®* 

9  0  Chicago  &  A.  R.  Co.  v.  Pennell,  92  Matthews  v.   Missouri   Pae.   Ry. 

110  111.  435.  Co.,  44  S.  W.  802,  142  Mo.  645. 

»i  Price  V.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  170  S.  W.  925,  185  Mo.  App.  432. 
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A.    CriminaIv  Liability 
1.    In  General 

§  4503.     Capacity  to  commit  cri^e 

The  jury  are  instructed  that,  although  you  may  believe  from  the 

evidence  that  defendant  was  not years  of  age  at  the  time  of 

the  commission  of  the  alleged  rape  of  ,  yet  if  you  believe 

from  the  evidence  beyond  a  reasonable  doubt  that  defendant  was 
much  more  than years  old,  and  that  he  was  physically  ca- 
pable of  committing  the  crime  of  rape,  and  that  he  was  mentally 
capable  of  understanding  that  it  was  wrong  to  do  such  an  act, 
then  you  should  find  him  guilty,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  every  fact  necessary  to  establish 
the  crime  of  rape  by  defendant,  as  defined  in  other  instructions 
has  been  proved.^ 

§  4504.     Elements  of  offense 
§  4S04(I).    Iowa 

The  jury  are  instructed  that  rape  is  the  act  of  sexual  intercourse, 
accomplished  with  a  female  not  the  wife  of  the  perpetrator,  when 
she  resists,  but  her  resistance  is  overcome  by  force  or  violence,  or 
when  she  is  prevented  from  resistance  by  threats  of  immediate 
and  great  bodily  harm,  accompanied  by  apparent  power  of  exe- 
cution.* 

§  4504(2).     Kentucky 

You  are  instructed  that  if  you  shall  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant,  in  this  county, 
and  before   the  finding  of   this   indictment,  had  unlawful   carnal 

knowledge  of by  force  or  by  putting  her  in  fear  of  her  life 

and  against  her  will,  you  should  find  him  guilty  of  rape,  and  fix 
his  punishment  at  confinement  in  the  state  penitentiary  for  not 

less  than nor  more  than years,  or  at  death  in  your 

discretion.® 

§  4504(3).     Missouri 

The  court  instructs  the  jury  that  the  defendant  in  this  case  is 
charged  with  the  crime  of  rape,  alleged  in  the  indictment  to  have 

been  committed  upon  one ,  at  the  county  of ,  in  the 

state  of ,  on  the day  of .  And  the  jury  are  in- 
structed that  if  they  believe  from  the  evidence  in  this  case,  and 
beyond  a  reasonable  doubt,  that  the  defendant,  on  the day 

1  Davidson  v.  Commonwealth,  47  S.  s  Bowman  v.  Commonwealth,  143  S 
■W.  213,  20  Ky.  Law  Rep.  540.  W.  47,  146  Ky.  486. 

2  State  V.  Morrison,  179  N.  W.  321. 
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of  ,  at  the  county  of  ,  in  the  state  of  ,  did 

forcibly  ravish  the  said ,  they  will  find  the  defendant  guilty 

as  charged,  and  assess  his  punishment  at  death,  or  imprisonment 

in  the  penitentiary  not  less  than years,  in  the  discretion  of 

the  jury.* 

You  are  instructed  that,  if  you  believe  and  find  from  the  evidence 

that  the  defendant,  at  the  county  of and  state  of ,  on 

or  about  the day  of  — ,  at  a  time  before  the day 

of  (being  the  date  of  filing  the   indictment   herein),   did 

feloniously  and  forcibly  and  against  the  will  of  the  prosecuting 

witness,  ,  make  an  assault  upon  her,  the  said  ,  and 

feloniously  and  forcibly  and  against  her  will  ravish  and  carnally 

know  her,  the  said ,  then  you  will  find  the  defendant  guilty 

of  rape  as  charged  in  the  indictment.  "Feloniously,"  as  used  in  the 
indictment  and  the  instructions,  means  wickedly,  and  against  the 
admonitions  of  the  law,  and  refers  to  the  character  of  punishment 
prescribed  by  law.® 

§  4504(4).     Texas 

The  jury  are  instructed  that  in  this  case,  to  warrant  the  con- 
viction of  the  defendant  of  rape,  it  should  appear  from  the  evi- 
dence:    First.  That   the   defendant,      in  county,   state   of 

,  on  or  about  the  day  of  ,  made  an  assault 

upon  the  alleged  female,  .     Second.  That  by  such  assault 

and  by  actual  force  and  threats  as  above  defined,  the  defendant 
obtained  carnal  knowledge  of  the  said  by  actual  penetra- 
tion.    Third.  That  such  carnal  knowledge  of  the  said  was 

obtained  by  the  defendant  without  her  consent  and  against  her 
will.« 

§  4505.     Necessity  of  showing  assault 

You  are  instructed  that,  to  constitute  rape,  there  must  be  an 
assault.  The  use  of  any  unlawful  violence  upon  the  person  of 
another,  with  intent  to  injure  him,  whatever  be  the  means  or 
degree  of  violence  used,  is  an  assault  and  battery.  Any  attempt  to 
commit  a  battery,  or  any  threatening  gesture,  showing  in  itself,  or 
by  words  accompanying  it,  an  immediate  intention,  coupled  with 
an  ability,  to  commit  a  battery,  is  an  assault.  The  injury  intended 
may  be  either  bodily  pain,  constraint,  or  sense  of  shame,  or  other 
disagreeable  emotion  of  the  mind.'' 

*  State  V.  Miller,  90  S.  W.  767,  191  « Fitzgerald  v.  State,  20  Tex.  App. 

Mo.  587.  281. 

5  State  V.  Boyd,  76  S.  W.  979,  ITS  ?  Fitzgerald  v.  State,  20  Tex.  App. 

Mo.  2.  281. 
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§  4506.    Want  of  consent  or  use  of  force  as  essential  element  of 

offense 
$  4506(l)'    Delaware 

You  are  instructed  that  rape  is  the  carnal  knowledge  of  a  woman 
by  force  and  against  her  will.  Force,  either  actual  or  presump- 
tive, is  in  legal  parlance  an  indispensable  element  of  rape.  In  a 
trial  for  rape  the  burden  is  upon  the  state  to  prove  to  the  satisfac^ 
tion  of  the  jury,  beyond  a  reasonable  doUbt,  that  the  carnal  knowl- 
edge or  sexual  intercourse  charged  was  consummated  or  effected 
by  force  and  against  the  will  of  the  prosecuting  witness,  or  by 
putting  her  in  great  fear  and  terror,  before  a  conviction  can  be 
had.8 

You  are  instructed  that  the  prisoner  denies  that  he  committed 
an  assault  of  any  kind  upon  the  prosecuting  witness.  He  admits 
that  he  had  sexual  intercourse  with  her  at  the  time  and  place  al- 
leged, but  insists  that  such  intercourse  was  had  with  her  consent 
and  not  by  force  or  against  her  will.  If  that  be  true  he  cannot  be 
found  guilty  of  the  crime  charged  in  the  indictment,  because  rape, 
as  we  have  said,  is  the  carnal  knowledge  of  or  sexual  intercourse 
with  a  woman,  by  force  and  against  her  will.  If  sexual  intercourse 
is  obtained  by  milder  means,  or  with  the  consent  or  silent  sub- 
mission of  the  female,  it  cannot  constitute  the  crime  of  rape  in 
contemplation  of  law.* 

§  4506(2).     Georgia 

The  court  instructs  the  jury  that  there  can  be  no  rape,  if  there 
was  any  kind  of  consent  of  the  woman;  the  whole  transaction 
from  beginning  to  end_  must  be  forcible  and  against  her  will.  I 
charge  you  that,  if  the  woman  gave  any  kind  of  consent,  it  would 
not  be  rape.  It  matters  not  how  that  consent  was  obtained,  or 
how  reluctantly  that  consent  might  have  been  given,  if  there  was 
the  least  part  of  consent  on  the  part  of  the  woman  during  the 
transaction,  then  a  person  charged  with  rape  could  not  be  convict- 
ed of  rape." 

§  4506(3).    Illinois 

You  are  instructed  that,  if  the  prosecution  have  failed  to  prove, 
beyond  a  reasonable  doubt,  not  only  that  defendant  had  sexual 
intercourse  with ,  but  that  said  sexual  intercourse  was  for- 
cible on  the  part  of  defendant,  and  against  the  will  of  

then  it  is  the  duty  of  the  jury,  under  the  law,  and  under  their 
oaths,  to  acquit  the  defendants.^'- 

8  State  V.  Brown,  83  A.  1083,  3  lo  Avery  v.  State,  77  S.  E.  892,  12 
uoyce,  6i6.  Ga.  App.  562 
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§  4506(4).     Kentucky 

The  jury  are  instructed  that,  if  you  find  the  defendant  guilty 

under  the  previous  instructions  the  fact  that  — was  at  the  time 

of  the  crime  a  woman  of  bad  character  would  not  relieve  hin^i  from 
responsibility;  but' there  can  be  no  conviction  if  the  woman  con- 
sented to  the  sexukl  intercourse,  arid  was  not  constrained  by  force 
or  fear  to  submit  ,to  it,  and  in  reaching  your  verdict  you  should  take 
into  consideration  all  the  facts  and  circurnstances  shown  in  tht 
case.-*-* 

S  4506(5).    Missouri 

You  are  instructed  that,  by  the  term  "forcibly  ravish,"  as  used 
above,  is  meant  the  carnal  knowledge  of  a  woman  by  a  man,  for- 
cibly and  against  her  will.  If  the  jury  believe  from  the  evidence  in 
this  case  there  was  any  element  of  consent,  or  a  passive  submis- 
sion, on  the  part  of to  sexual  intercourse  with  the  defend- 
ant, at  the  time  and  place  charged,  in  either  instance  not  enforced 
by  violence,  or  induced  by  fear  or  intimidation,  then  he  is  not 
guilty  as  charged,  and  the  jury  should  so  find;  and  in  ascertaining 

whether  the  defendant  had  sexual  intercourse  with at  the 

time  and  place  charged,  by  violence  or  fear,  or  by  consent  of  the 

said  ,  the  jury  should  take  into  consideration  all  the  facts 

and  circumstances  adduced  in  evidence.^' 

§  4506(6).     Texas 

The  court  instructs  the  jury  that  the  indictment  charges  a  rape 
by  force,  and  I  charge  you  that  force,  within  the  meaning  of  this 
statute,  is  defined  as  follows :  To  constitute  rape  by  force,  the  ac- 
cused must  have  ravished  the  alleged  injured  female  by  having 
carnal  knowledge  of  her  without  her  consent  and  against  her  will 
by  force,  and  the  force  used  must  have  been  such  as  might  reason- 
ably be  supposed  sufficient  to  overcome  all  resistance,  within  her 
power,  taking  into  consideration  the  relative  strength  of  the  par- 
ties and  other  circumstances  of  the  case,  and  penetration  of  the 
sexual  organ  of  the  female  alleged  to  have  been  ravished  by  the 
male  organ  of  the  accused  must  be  proved  beyond  a  reasonable 
doubt." 

The  court  instructs  the  jury  that  if,  from  the  evidence,  you  be- 
lieve that  the  prosecutrix,  ,  consented  to  have  carnal  inter- 
course with  the  defendant,  or  if  you  entertain  a  reasonable  doubt 
as  to  whether  or  not  she  did  consent,  then  it  will  be  your  duty  to 
acquit  the  defendant.    It  is  not  necessary  that  consent  be  in  words ; 

12  Neace  v.  Commonwealth,  62  S.  i*  Wood  v.  State,  189  S.  W  474  80 
W.  733,  23  Ky.  Law  Eep.  125.                  Tex.  Cr.  R.  398. 

13  State  V.  Miller,  90  S.  W.  767,  191 
Mo.  587. 
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-  if  she  yields  her  person  to  the  defendant,  that  would  be,  in  law, 
consent.^®  ' 

You  are  further  charged,  if  you  believe  from  the  evidence  that 

the  said  ,  by  act  or  conduct  towards  the  defendant  which 

was  reasonably  calculated  to  induce  the  defendant  to  believe  that 

he  had  the  consent  of  the  said  to  have  carnal  intercourse 

with  her,  caused  the  defendant  to  believe  that  he  had  the  consent 

of to  have  such  intercourse  with  her,  and  so  believe  the 

defendant  had  such  carnal  intercourse,  if  any,  with  the  said . 

you  will  acquit  him.^® 

§  4507.     Mental  incapacity  of  prosecutrix  to  oppose  act  of  sexual 
intercourse 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  defendant  had  carnal  intercourse 

with  ,  who  was  not  his  wife,  at  a  time  when  she  was  so 

mentally  diseased  as  to  have  no  will  to  oppose  the  act  of  carnal 
knowledge,  but  you  further  find  from  the  evidence  that  he  did  not 
know  her  condition  to  be  such,  or  if  you  have  a  reasonable  doubt 
whether  he  knew  it,  you  must  acquit  him.^' 

§  4508.     Liability  of  husband  for  rape  of  wife 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
defendant,  at  the  time  of  the  act  charged  in  the  indictment,  was 
the  husband  of  the  prosecuting  witness,  and  that  the  act  of  sexual 
intercourse  in  question  was  done  by  defendant  himself,  and  that 
defendant  did  not  procure  another  to  commit  such  act,  or  aid  or 
abet  its  cotaniission  by  another,  then  you  will  find  the  defendant 
not  guilty.^ 

§  4509.    Necessity  of  showing  intent  of  defendant  to  overcome  all 

resistance 
§  4509(1).    Iowa 

You  are  instructed  that,  in  order  to  constitute  the  offense  charged, 
the  evidence  must  show  that  the  defendant  assaulted  the  prose-, 
cuting  witness,  not  only  with  the  intent  to  gratify  his  passions, 
but  that  he  intended  to  do  so  at  all  events,  notwithstanding  her 
refusal,  and  any  resistance  she  might  be  able  to  make  against  such 
assault.  And  before  you  can  convict  the  defendant  of  the  crime 
charged,  you  must  find  that  he  assaulted  the  said as  afore- 
said with  the  intent  and  purpose  to  accomplish  his  design  and 

"  Wood  V  State,  189  S.  W.  474,  80  it  Caruth  v.  State  (Tex.  Or.  App ) 
Tex.  Cr.  R.  39b.  25  S   W   77S  .  ^-f  / 

^Jn^^^^^  \^^l^'  ^^^  ^-   ^-  246,  'estate  v."  Haiues,  25  So.   372,  51 

65  Tex.  Cr.  li.  125.  La.  Ann.  731,  44  L.  R.  A.  837. 
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ravish  said  ,  notwithstanding  her  resistance,  and  was  only 

prevented  from  accomplishing  his  design  by  the  resistance  of  the 

said .    Merely  to  solicit  sexual  intercourse,  to  propose  it,  or 

even  to  go  to  the  extent  of  committing  an  assault,  or  an  assault  and 

battery,  upon  the  said  in  pressing  such  solicitation,  would 

not  be  sufficient,  unless  you  further  find  it  was  the  design  and  pur- 
pose of  the  defendant  to  have  sexual  intercourse  with  the  said 

,  notwithstanding  any  resistance  she  might  make,  and  that 

he  was  only  prevented  from  doing  so  by  the  resistance  of  the  said 

19 

§  4509(2).    Texas 

You  are  instructed  that  the  force  mentioned  in  the  foregoing  defi- 
nition as  applied  to  rape  and  assault  with  intent  to  commit  rape 
is  such  force  as  might  reasonably  be  supposed  sufficient  to  over- 
come resistance,  taking  into  consideration  the  relative  strength  of 
the  parties  and  other  circumstances  of  the  case.** 

§  4510.     Necessity  of  use  of  _  force  sufficient  to  overcome  all  re- 
sistance of  woman 

The  jury  are  instructed  that  they  must  further  believe,  beyond 
a  reasonable  doubt,  the  force  used  by  defendant,  if  any,  was  such 
as  might  reasonably  be  supposed  sufficient  to  overcome  all  resist- 
ance of  the  prosecutrix  within  her  power,  and  that  she  actually  re- 
sisted such  carnal  knowledge  of  her  person  by  the  defendant,  if 
any,  to  the  utmost  of  her  strength,  and  that  they  must  further  be- 
lieve from  the  evidence,  beyond  a  reasonable  doubt,  that  she  was 
overcome  by  superior  force'  by  the  defendant,  and  in  determining 
this  issue  they  must  take  into  consideration  the  relative  strength 
of  the  parties,  and  all  other  circumstances  of  the  case.*^ 

§  4511.     Constructive  force — Duress  or  fear 

You  are  instructed  that  the  force  need  not  be  actual  physical 
force.  It  is  sufficient  if  it  was  a  constructive  force,  such  as  duress 
or  being  put  in  fear.** 

§  4512.     Threats  as  equivalent  to  force 
$  4512(1).    Iowa 

You  are  instructed  that  rape  is  a  carnal  knowledge  of  a  female, 
forcibly  and  against  her  will ;  and  where  threats  of  personal  vio- 
lence are  made  to  overcome  her  will,  and  she  believes  that  her  per- 
son is  in  danger  from  said  threats,  and  has  sexual  connection  with 

19  State  V.  Harrison,  149  ^s.  W.  452,  21  Salazar  v.  State,  116  S.  W.  819, 
167  Iowa,  334.  55  Tex.   Cr.  R.   307. 

20  Conger  v.  State,  140  S.  W.  1112,  22  Posey  v.  State,  38  So.  1019,  143 
63  Tex.  Or.  R.  312.                        '  Ala.  54. 
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'  her,  then  the  law  considers  such  carnal  knowledge  as  having  been 
forcibly  had,  and  against  the  will  of  the  female.*^ 

§  4512(2).     Michigan 

The  jury  are  instructed  that,  if  they  find  from  all  the  evidence 

in  the  case  beyond  a  reasonable  doubt  that  the  respondent, , 

was  acting  in  concert  with  his  codefendant, ,  and  that  while 

they  were  so  acting  in  concert  and  together  either  or  both  of  them 
used  threats  or  other  conduct  calculated  to  intimidate  the  com- 
plaining witness,  and  that  such  threats  and  other  conduct  resulted 
in  placing  complaining  witness  in  fear  of  great  bodily  harm,  and 
that  by  reason  thereof  the  respondent  had  sexual  intercourse  with 
said  complaining  witness,  and  if  the  jury  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  she  did  not  resist  by  reason  of  the 
threats  and  other  conduct  referred  to,  and  the  fears  engendered 
thereby,  but  that  said  intercourse  was  against  her  will — against  the 
will  of  the  said  complaining  witness — then  you  should  convict  the 
respondent.** 

§  4512(3).    IVlissouri 

The  court  instructs  the  jury  that  rape  is  carnal  knowledge  ot 
a  female,  forcibly  and  against  her  will,  and  where  threats  of  per- 
sonal violence  are  made  to  overcome  her  will,  and  she  believes 
that  her  person  is  in  great  danger  from  such  threats,  and  is  induced 
thereby  to  submit  to  the  will  of  the  person  making  such  threats 
and  has  sexual  connection  with  her  under  such  circumstances,  then 
the  law  considers  such  carnal  knowledge  as  having  been  forcibly 
had  and  against  the  will  of  the  female.  And  if  the  jury  in  this 
case  believe  from  the  evidence  in  this  case  that  the  defendant  com- 
pelled the  prosecuting  witness  by  threats  of  personal  violence  to 
submit  her  person  to  him  in  sexual  intercourse  against  her  will, 
and  that  she  submitted  through  fear  of  great  violence  or  death, 
then  the  jury  should  find  the  defendant  guilty  of  rape  as  charged 
in  the  indictment,  and  assess  his  punishment  at  death  or  impris- 
onment in  the  penitentiary  for  not  less  than years  in  the  dis- 
cretion of  the  jury.*^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  defendant  compelled  the  prosecuting 
witness  by  threats  of  personal  violence  to  submit  her  person  to 
him  in  sexual  intercourse,  and  against  her  will,  and  that  she  sub- 
mitted through  fear  of  great  violence  or  death,  then  the  jury  should 
find  the  defendant  guilty  as  charged  in  the  indictment  even  though 

23  State  V.  Urie,  70  N.  W.  603,  101  2=  State  v.  Miller,  90  S.  W.  767,  191 

Iowa,  411.  Mo.  587.   ' 

2  4  People  V.  Flynn,  55  N.  W.  834,  96 
Mich.  276. 
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the  jury  should  further  believe  from  the  evidence  that  the  prose- 
cuting witness  did  not  offer  the  utmost  resistance  to  the  defend- 
ant at  the  time  of  said  act  of  sexual  intercourse.*® 

§  4512(4).     Texas 

You  are  instructed  that  rape  is  the  carnal  kiiowledge  of  a  woman 
without  her  consent,  obtained  by  force  or  threats.  The  force  em- 
ployed to  obtain  such  carnal  knowledge  must  be  such  as  might 
reasonably  be  supposed  sufficient  to  overcome  resistance,  taking  in- 
to consideration  the  relative  strength  of  the  parties  and  other  cir- 
cumstances of  the  case.  Tlie  threats  employed  must  be  such  as 
might  reasonably  create  a  just  fear  of  death  or  great  bodily  harm, 
in  view  of  the  relative  condition  of  the  parties,  as  to  healthj 
strength,  and  all  other  circumstances  of  the  case.*''! 

§  4513.     Inducing  sexual  intercourse  by  fraud — Sham  marriage 

You  are  instructed  that  in  this  case  the  means  charged  to  have 
been  used  in  committing  the  alleged  rape  is  fraud.  The  fraud  must 
consist  in  the  use  of  some  stratagem  by  which  the  woman  is  in- 
duced to  believe  the  offender  is  her  husband.  It  is  a  presumption 
of  law  which  cannot  be  rebutted  by  testimony  that  no  consent  was 
given  when  the  intercourse  was  had  by  fraud  as  above  defined. 
Stratagem  means  the  use  of  any  artifice  or  trick,  and  to  constitute 
the  fraud  essential  to  render  the  act  of  copulation  rape  the  strata- 
gem resorted  to  must  have  been  intended  by  the  offender  to  induce, 
and  must  have  induced,  the  injured  female  to  believe  that  the  of- 
fender was  her  husband.** 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  in ,  on  or  about  : '-,  the  defend- 
ant did  represent  to that  he  had  procured  a  marriage  license 

to  marry  her,  and  that  he  carried  her  to  the  Hotel,  in  the 

city  of ,  to  marry  her,  and  that  he  sent  out  for  a  person  au- 
thorized to  marry  them^  and  had  brought  into  the  said  hotel  the  per- 
son introduced  by  the  defendant  to  the  said  : —  as  a  minister 

of  the  gospel,  and  had  said  person  to  perform  the  marriage  cere- 
mony and  marry  him,  the  defendant,  to  the  said ,  and  that 

by  virtue  of  the  said  ceremony  said believed,  and  was  in- 
duced thereby  to  believe,  that  the  defendant  was  her  husband,  and 
that  the  defendant  intended  by  telling  her  of  said  marriage  license, 
and  sending  for  and  introducing  said  person  as  a  minister,  and  hav- 
ing him  perform  the  marriage  ceremony,  to  have  her  believe  that  he 
was  her  husband,  and  that  defendant  resorted  to  said  acts  for  the 

2«  State  V.  Miller,  90  S.  W.  767,  191  =8  Lee  v.  State,  72-  S.  W.  1005,  44 

Mo.  587.  Tex.  Cr.  R.  354,  61   L.  R.  A.  904. 

27  Fitzgerald  v.  State,  20  Tex.  App. 
281. 
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purpose  of  having  carnal  knowledge  of  the  said and  that  he 

did  by  said  means  have  carnal. knowledge  of  her,  and  that  she 
submitted  lo  his  embraces,  believing  then  and  there  that  he  was 
her  husband;  and  you  further  find  that  said  marriage  ceremony 
was  a  sham,  and  said  marriage  a  mock  marriage,  and  that  defend- 
ant then  and  there  knew  it  to  be  a  sham  and  mock  marriage ;  and 
you  further  find  that  defendant  was  then  and  there  an  unmarried 

male  person  over  the  age  of  years,  and  that  said  

was  then  and  there  over  the  age  of years — then  the  defend- 
ant would  be  guilty  of  rape  as  charged,  and  you  will  so  find,  af- 
fixing the  penalty  theretor.^* 

§  4514.     Necessity  of  resistance  by  female 
§  45l4(r)     Indiana 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this 
case  that  an  act  of  sexual  intercourse  did  take  place  between  the 
defendant  and  the  prosecuting  witness,  as  averred  in  the  indict- 
ment, the  question  as  to  whether  or  not  the  prosecuting  witness 
voluntarily  consented  to  such  act,  is  a  question  of  fact  for  you  to 
determine  from  the  evidence  in  the  case.  The'  defendant  insists 
that  she  did  thus  voluntarily  consent  thereto,  and  that  he  used  no 
force  or  coercion  of  any  kind  to  compel  such  consent,  but  that  she 
yielded  to  his  desires  upon  his  request  alone.  The  prosecution 
insists  that  she  did  not  voluntarily  consent,  but  that  she  resisted 
to  the  full  extent  of  her  ability,  and  only  yielded  when  her 
will  was  overpowered,  and  that  if  she  finally  submitted  to  her  fate, 
it  was  against  her  will  and  for  fear  of  more  serious  consequences. 
You  are  to  siay,  from  the  evidence,  which,  if  either,  is  right;  and 
if,  after  giving  due  weight  to  all  the  evidence,  you  find  the  prose- 
cuting witness  did  voluntarily  consent  to  such  act  of  intercourse, 
and  not  under  coercion,  you  should  acquit;  but  if  you  find,  be- 
yond a  reasonable  doubt,  that  the  act  was  by  force,  and  against  her 
will,  and  find  thg  other  facts  averred  in  the  indictment  -established 
beyond  a  reasonable  doubt,  you  should  convict.*' 

§  4514(2).     Iowa 

The  jury  are  instructed  that  they  must  be  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  defendant  had  carnal  knowl- 
edge of  the  said forcibly  and  against  her.  will,  and  that  she 

did  not  yield  her  consent  during  any  part  of  the  act.  To  constitute 
the  crime  of  rape,  the  will  of  the  female  alleged  to  have  beeh  out- 
raged must  have  been  overcome  by  force.    If  she  consents  in  the 

n.  '"  ^®  ^"  f^f  ^^/?  ^^  ^-  ^^'  ^^  '"  Anderson  v.  State,  4  N.  E.  63,  IW 
Tex.  Or.  R.  354,  61  L.  R.  A.  904.  Ind.  467. 
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least  during  any  part  of  the  act,  there  is  not  such  an  opposing  will 
as  the  law  requires  to  convict  on  the  charge  of  rape.*^ 

I  4514(3).    North  Carolina 

The  jury  are  instructed  that,  if  they  believe  that  the  prosecu- 
trix offered  to  allow  the  defendant  to  have  connection  with  her 

for cents,  and  he  refused  to  pay  that  sum,  and  attempted 

to  have  connection  with  her  against  her  will  and  by  force,  he 
would  be  guilty  of  the  crime  charged  in  the  bill  of  indictment.** 

§  4514(4).    Texas 

You  are  instructed  that,  if  you  believe  that  the  defendant  had 

carnal  knowledge  of  the  said  — '■ at  the  time  and  place  charged, 

with  her  consent,  or  that  she  yielded  to  such  carnal  knowledge, 
if  any,  without  sufficient  resistance  thereof,  as  hereinbefore  defined 
and  explained,  or  if,  from  all  the  facts  and  circumstances  in  evi- 
dence before  you,  you  have  a  reasonable  doubt  thereof,  you  will 
acquit  the  defendant.  And  you  are  instructed  that  in  determining 
these  issues  you  will  take  into  consideration  the  acts,  manner,  and 

condition  of  the  said  at  the  time  and  just  after  said  carnal 

knowledge,  if  any,  and  all  the  other  facts  and  circumstances  in  evi- 
dence before  you  in  this  case.** 

You  are  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendant had  carnal  knowledge  of  the  woman ,  then  consent 

on  her  part  to  such  carnal  knowledge  would  be  presumed  until  the 
state  proves  beyond  any  reasonable  doubt  that  said  .prosecutrix 
used  every  means  within  her  power  to  prevent  such  intercourse.** 

§  4515.     Degree  of  resistance  by  woman 
S  4515(1).    Arkansas 

You  are  instructed  that  it  was  the  duty  of ;-  to  use  all  means 

within  her  power  consistent  with  her  safety  to  prevent  the  defend- 
ant from  accomplishing  his  designs,  when  said  alleged  assault  was 
made  upon  her,  and  you  are  further  instructed  that  it  was  also 
her  duty  to  give  alarm  and  make  an  outcry,  when  she  first  learned 
of  the  dfefendant's  designs  to  have  sexual  intercourse  with  her,  and 
it  is  your  sworn  duty  in  this  case  to  consider  her  failure  to  make 
such  outcry  at  the  time  said  alleged  assault  was  made  upon  her 
by  the  defendant  in  this  case,  together  with  all  the  other  facts  and 
circumstances  proven  in  this  case.*" 

The  jury  are  instructed  that  force  is  a  necessary  element  in  the 

81  State  V.  Whimpey,  118  N.  W.  281,  was  on  the  weight  of  evidence  and 

140  Iowa,  199.  singled  out  facts. 

32  State  V.  Long,  93  N.  C.  542.  "*  Perez  v.  State,  87  S.  W.  350,  48 

33  Salazar  v.  State,  116  S.  W.  819,  Tex.  Or.  K.  225. 

55  Tex.  Cr.  E.  307.    The  specific  ob-  ssThreet  v.  State,  161  S.  W.  139, 

jection  to  this  instruction  was  that  it      110  Ark.  152. 
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crime  of  rape.  The  carnal  knowledge  must  be  had  by  the  male 
against  the  will  of  the  fenjale  alleged  to  have  been  raped.  The 
proof  must  show  beyond  a  reasonable  doubt  that  the  woman  did 
not  consent,  and  that  her  resistance  was  not  a  mere  pretense,  but 
was  in  good  faith.  If  the  woman  submitted  from  terror  or  dread 
of  a  greater  violence,  the  intimidation  becomes  equivalent  to  force. 
The  word  "force"  is  taken  in  its  ordinary  acceptation.  I  mean  by 
it  common  physical  force.  If  by  acts  of  violence  the  woman  is  so 
much  in  fear  of  her  life  or  bodily  harm  that  she  is  unable  to  make 
resistance,  that  is  equivalent  to  force.*® 

§  4515(2).    Conn«cticut 

You  are  instructed  that,  if  she  was  incapable  of  resistance 
through  fear,  or  if  resistance  was  entirely  useless,  there  might  be 
rape  if  no  resistance  was  in  fact  made.  It  is  to  be  expected  that 
resistance  will  be  made,  unless  the  mind  of  the  woman  is  so  over- 
come by  fear  that  she  is  incapable  of  resistance,  or  unless  there  is 
such  an  exhibition  of  brute  force  as  to  make  resistance  useless  or 
impossible.*'' 

You  are  instructed  that  you  must  be  satisfied  that  there  was  no 
consent  during  any  part  of  the  act,  and  the  degree  of  resistance 
is  an  essential  matter  for  you  to  consider  in  determining  whether 
the  alleged  want  of  consent  was  honest  and  real.** 
§  4515(3).     Indiana 

You  are  instructed  that  it  is  not'  the  law  of  this  state  that  a  wo- 
man assaulted  with  an  intent  to  commit  rape  upon  her  is  required 
to  resist  by  all  violent  means  within  her  power.  The  law  re- 
quires only  that  the  case  be  one  in  which  the  woman  did  not  con- 
sent. Her  resistance  must  not  be  mere  pretense,  but  in  good  faith. 
The  law  does  not  require  that  the  woman  shall  do  more  than  her 
age,  strength,  and  all  attendant  circumstances  make  it  reasonable 
for  her  to  do  in  order  to  manifest  her  opposition.  The  question  of 
resistance  is  a  question  of  fact  for  you  to  determine  and  find,  and 
not  a  question  this  court  can  decide.*® 

§  4515(4).    Iowa 

You  are  instructed  that  the  force  necessary,  on  the  one  hand,  to 
commit  the  crime  of  rape,  and  the  resistance  required,  on  the  other 
hand,  to  constitute  the  crime,  depend  upon  the  relative  mental  and 
physical  strength  of  the  parties,  and  the  circumstances  surround- 
ing them  at  the  time  of  the  alleged  assault.*" 

30  Davis  V.  State,  39  S.  W.  356,  63  8  9  Rahke  v.  State,  81  N  E  584  168 

Ark.  470.  Ind.  615. 

3  7  state  V.  Long,  43  A.  493,  72  Conn.  4o  state  v.  Robinson,  152  N   W  590 

39-  ■  170  Iowa,  267. 

38  State  V.  Shields,  45  Conn.  256. 
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S  4515(5).     Michigan 

You  are  instructed  that,  to  constitute  the  crime  of  rape,  it  will 
be  necessary  for  you  to  find  beyond  all  reasonable  doubt  that  this 
defendant  had  carnal  knowledge  of  the  body  of  this  young  lady  by 
force  and  against  her  will,  and  that  she  did  ^erything  she  could 
under  the  circumstances  to  prevent  defendant  from  accomplishing 
his  purpose.  If  she  did  not  do  that  it  is  not  rape.  It  will  be  neces- 
sary for  you  to  find  that  the  act  of  sexual  intercourse,  if  you  find 
there  was  such  an.  act,  was  committed  by  force,  as  far  as  the 
young  man  is  concerned,  and  against  the  will  of  the  girl.  You 
must  find  that  she  was  overcome  and  overpowered,  and  that  re- 
sistance must  have  continued  from  the  inception  to  the  close,  be- 
cause, if  she  yielded  at  any  time,  it  would  not  be  rape." 

The  jury  are  instructed  that,  to  authorize  a  conviction  for  rape 
the  jury  must  believe  that  the  offense  was  accomplished  by  force, 
and  against  the  will  of  the  woman ;  and  that  there  was  the  utmost 
reluctance  and  resistance  on  her  part,  or  that  her  will  was  so  over- 
come by  fear  that  she  did  not  dare  to  resist.  And  in  this  case,  if 
the  jury  find  that  sexual  connection  was  had  with  the  witness, 

,  and  that  -: was  unwilling  to  submit  to  such  intercourse, 

but  finally  consented  or  yielded  through  mere  weakness  of  will, 
without  any  threats  being  made,  or  without  fear  of  consequences  if 
she  resisted,,  then  the  offense  would  not  be  rape.*^ 

The  jury  are  instructed  that  if  the  jury  find  that  sexual  inter- 
course was  had' with  said  ,  and  that  she  did  not  willingly 

submit  to  such  intercourse,  but  submitted  because  of  threats  made 
against  her  if  she  did  not  yield  to  such  intercourse,  and  through 
fear  and  apprehension  of  dangerous  consequences  or  great  bodily 
harm,  and  that  her  mind  was  so  overpowered  by  fear  that  she  did 
not  dare  to  resist,  then  the  offense  would  be  rape,  although  she 
may  have  made  little  or  no  physical  resistance  to  such  connec- 
tion.** 
§  4515(6).    IVIinnesota 

You  are  instructed  that,  in  order  to  find  the  defendant  guilty, 
you  must  find,  as  I  have  stated,  that  she  (the  complaining  witness) 
resisted  the  attempt  to  the  utmost  extent  of  her  ability,  and  that 
her  fesistance  was  forcibly  overcome  by  the  defendant.  To  au- 
thorize the  conviction  of  a  rape,  the  jury  must  find  from  all  the 
evidence  beyond  a  reasonable  dot^bt  that  the  defendant  had  carnal 
connection  with  the  prosecuting  witness,  and  that  that  carnal  con- 
nection was  forcible  and  against  her  will,  and  that  she  did  not 

*1  People  V.  Murphy,  108  N.  W.  1(X)9,  is  People  v.  Flynu,  55  N.  W.  834,  96 

145  Mich.  524.  Mich.  276. 

4  2  People  V.  Flynn,  55  N.  W.  834,  96 
Mich.  276. 
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give  her  consent  to  the  act.  To  constitute  the  crime  of  rape,  the 
will  of  the  female  must  have  been  ovitraged,  and  her  will  must 
have  been  forcibly  overcome,  and,  as  I  have  stated,  she  must  re- 
sist to  the  utmost  of  her  ability,  to  the  utmost  extent  of  her  abil- 
ity.** • 

§  4515(7).    Nebraska 

You  are  instructed  that  the  charge  made  against  the  defend- 
ant is,  in  its  nature,  a  most  heinous  one,  and  well  calculated  to 
create  strong  prejudice  against  the  accused;  and  the  attention  of 
the  jury  is  directed  to  the  difficulty,  growing  out  of  the  nature  of 
the  usual  circumstances  connected  with  the  commission  of  such 
a  crime,  in  defending  against  the  accusation  of  rape.  It  is  your 
duty  to  carefully  consider  all  the  evidence  in  the  cause,  and  the 
law  as  given  you  by  the  court,  in  arriving  at  what  your  verdict 
shall  be  in  this  case.  You  must  find  on  the  part  of  the  woman 
not  merely  a  passive  polidy,  or  equivocal  submission  to  the  defend- 
ant. Such  resistance  will  not  do.  Voluntary  submission  on  the 
part  of  the  woman  while  she  has  power  to  resist,  no  matter  how 
reluctantly  yielded,  removes  from  the  act  an  essential  element  of 
the  crime  of  rape.  If  the  carnal  knowledge  was  with  voluntary 
consent  of  the  woman,  no  matter  how  tardily  given,  or  how  much 
force  had  theretofore  been  employed,  it  is  not  rape ;  and,  in  deter- 
mining whether  she  did  resist  to  the  extent  of  her  ability  in  this 
case,  you  may  take  into  consideration  her  physical  condition  at  the 
time  of  the  alleged  rape,  and  the  further  fact  that  she  had  but 
recently  given  birth  to  a  child.*® 

§  4515(8).    Oklahoma 

You  are  instructed  that  rape  is  an  act  of  sexual  intercourse  ac- 
complished with  a  female  not  the  wife  of  the  perpetrator,  where 
she  resists,  but  her  resistance  is  overcome  by  force  and  violence. 
And  in  this  connection  the  court  instructs  you  that  if  you  find  by 
the  degree  of  evidence  stated  in  these  instructions  that  the  defend- 
ant, alone  or  aided  by  ^ny  other  person  or  persons,  within  the 

county  of and  state  of ,  as  charged  in  the  indictment,  ^ 

did  unlawfully,  wrongfully,  and  feloniously  accomplish  an  act  of 
sexual  intercourse  with  one  ,  the  prosecuting  witness  here- 
in, and  that  said  defendant  accomplished  said  act  of  sexual  inter- 
course by  force  and  violence  and  against  her  will,  and  that  said 
was  a  female,  and  at  said  time  was  not  the  wife  of  the  de- 
fendant, then  and  in  that  event  you  should  find  the  defendant 
guilty  as  charged  in  the  indictment.  But,  in  order  to  convict  the 
defendant,  the  state  must  also  establish   by  the  degree   of  evi- 

*4  State   V.   Ingraham,   130   N.   W.  <5  Welsh  v.  State,  82  N.  W.  368,  60 

258,  118  Minn.  13.  Neb.  101. 
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dence  stated  in  these  instructions  that  the  said  prosecuting  wit- 
ness resisted  to  her  utmost  capacity,  and  that  her  resistance  was 
overcome  by  force  and  violence.  On  the  other  hand,  if  you  should 
entertain  a  reasonable  doubt  as  to  whether  the  defendant  accom- 
plished an  act  of  sexual  intercourse  with  the  prosecuting  witness, 
,  as  charged  in  this  indictment  and  as  defined  in  these  in- 
structions, you  should  return  a  verdict  of  not  guilty.*^ 

$  4515(9).     Oregon 

You  are  instructed  that,  before  you  can  convict  the  defendant 
of  rape  in  this  case,  you  must  find  that  he,  before  the  time  of  the 
indictment,  had  carnal  knowledge  of  her,  and  did  it  by  force,  she 
at  no  time  consenting  to  the  act  of  intercourse ;  and,  if  she  at  any 
time  consented  to  the  intercourse,  he  would  not  be  guilty  of  rape. 
There  must  be  honest,  actual,  bona  fide  resistance.  She  must  have 
used  force  to  ptevent  him,  the  best  she  could.  It  must  have  been 
by  force  and  against  her  will,  and  at  no  time  consented  to.  So,  if 
it  was  begun  by  force,  and  she  actually  consented  before  the  act 
was  completed,  it  would  not  be  rape.  The  state  must  show  be- 
yond a  reasonable  doubt,  before  they  can  convict,  that  the  act  was 
committed  by  force  and  against  the  will  of  the  prosecutrix,  if  com- 
mitted at  all." 

S  4515(10).   South  Carolina 

The  jury  are  instructed  that,  if did  not  give  her  consent 

to  sexual  intercourse  with  defwidant,  and  he  used  force,  so  that 
he  by  reason  of  that  force  had  sexual  intercourse  with  the  prose- 
cutrix, he  would  be  guilty.  If  the  prosecutrix  withheld  her  con- 
sent, and  she  resisted  him  in  good  faith,  and  he  accomplished  his 
purpose,  he  would  be  guilty  of  rape.** 

§  4515(11).    Texas 

You  are  charged  that  something  more  must  be  shown  than  a 

mere  want  of  consent  on  the  part  of to  the  intercourse,  if 

any,  with  defendant,  but  it  must  appear  from  the  evidence  beyond 
all  reasonable  doubt  that  the  said  — made  and  used  every  ex- 
ertion and  means  within  her  power,  under  the  circumstances,  to 
prevent  intercourse,  if  any,  with  defendant;  and,  if  the  evidence 
in  this  case  upon  this  subject  is  such  as  to  raise  reasonable  doubt 
as  to  whether  said  woman  did  use  every  such  exertion  within  her 
power,  you  will  give  defendant  the  benefit  of  such  doubt,  and  ac- 
quit him.*® 

46  Harmon  v.  Territory,  79  P.  765,  *8  state  t.  Sudduth,  30  S.  E.  408,  52 
35  Olil.  147.  S.  C.  488. 

4  7  State  V.  Colestock,  67  P.  418,  41  *o  Perez  v.  State,  87  S.  W.  350,  48 

Or.  9.  Tex.  Cr.  R.  225. 
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§  4515(12).    Wisconsin 

,  The  jury  are  instructed  that  mere  verbal  protests  and  refusals 
by  the  woman  will  not  suffice  as  resistance,  and  that  unless  you 
find  from  the  evidence  beyond  a  reasonable  doubt  that  there  was. 
active  physical  resistance  by  the  prosecutrix  to  the  act  of  sexual 
intercourse  in  question  with  defendant,  if  there  was  such  an  act, 
then  your  verdict  must  be  not  guilty.^ 

§  4516.     Duty  of  female  to  make  utmost  resistance  possible 
§  4516(1).     IVIissourl 

You  are  instructed  that  you  cannot  find  that  such  intercourse . 
was  forcible  or  against  the  will  of  said  -^^ ,  or  without  her  con- 
sent, unless  you  find  that  she  made  the  utmost  resistance  of  which 
she  was  capable  to  prevent  it;  and  whether  or  not  such  consent 
was  given  should  be  determined  from  all  the  facts  and  circum- 
stances which  you  consider  proved  by  the  evidence.®"^ 

The  jury  are  instructed  that,  to  accomplish  the  crime  charged 
in  the  indictment,  the  alleged  wrongful  act  of  defendant  must  have 
been  done  by  force,  and  the  woman  must  have  made  such  resist- 
ance as  she  was  capable  of  making  to  prevent  it,  and  she  must  not 
have  consented  thereto.®^ 

§  4516(2).    Texas 

You  are  instructed  as  a  part  of  the  law  in  this  case  that  the  de- 
fendant stands  charged  with  having  carnal  intercourse  with  the 

prosecutrix,  ,  without  her  consent,  and  by  force.     You  are 

therefore  instructed  that  it  devolves  upon  the  state  in  this  case  to 
prove  beyond  a  reasonable  doubt  that  the  defendant  did  have  car- 
nal intercourse  with  the  prosecutrix  by  force  and  without  her  con- 
sent, and  before  you  can  convict  the  defendant  you  must  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  prosecutrix, 
not  only  did  not  consent,  but  that  she  put  forth  her  utmost  resist- 
ance to  prevent  the  defendant  from  having  carnar  intercourse  with 
her,  considering  the  relative  size,  and  strength  of  the  parties,  and 
conditions  surrounding  them  at  the  time,  and  all  other  circum- 
stances in  the  case,  and  if  you  have  a  reasonable  doubt  as  to  wheth- 
er or  not  the  prosecutrix  did  put  forth  her  utmost  resistance  to 
prevent  said  carnal  intercourse,  it  will  be  your  duty  to  return  a 
verdict  of  not  guilty.^* 

5  0  Brown  v.  State,  106  N.  W.  536,  ca  state  v.  Harris,  51  S  W  481  150 

127  Wis.  193,  7  Ann.  Cas.  258.  Mo.  56. 

61  State  V.  Boyd,  76  S.  W.  97?,  178  "  Wood  v.  State,  189  S.  W.  474,  80 

Mo.  2.  Tex.  Cr.  R.  398. 
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§  4517.     Necessity  of  penetration 
§  4517(1).    Florida 

You  are  instructed  that  the  proof  must  show  penetration  of  the 
female  parts  to  some  extent  by  the  male  organ.  It  is  not  necessary 
to  prove  emission  of  seed.  Of  course,  the  fact  of  penetration  mUst 
be  shown  by  the  evidence  to  the  exclusion  of,  and  beyond,  a  rea- 
sonable doubt.^ 

§  4517(2).    Georgia 

The  jury  are  instructed  that  there  must  be  carnal  knowledge  .of 
the  female;  that  is,  the  organ  of  the  male  must  penetrate  the  or- 
gan of  the  female.  Slight  penetration,  however,  is  sufficient.  The 
mere  entering  of  , the  vulva  of  the  female,  organ  sby  the  penis  of 
the  male  would  be  sufficient  penetration.^ 

§  4517(3).     Idaho 

The  jury  are  instructed  that  to  constitute  the  crime  of  rape  it 
is  necessary  that  penetration  be  shown,  but  if  penetration  be  shown 
to  have  actually  taken  place,  as  a  matter  of  fact,  the  degree  of  pen- 
etration is  immaterial.  Penetration,  as  herein  used,  means  the 
penetration  of  the  female  organ  of  a  female  with  the  male  member 
or  organ  of  a  man.®** 

§t  4517(4).    Micliigan 

I  will  now  charge  you  in  relation  to  the  term  "sexual  inter- 
course" used  by  the  complaining  witness.     She  says  she  is  a  girl 

of  — ^ years  of  age  at  this  time — she  claims  she  will  be 

in next.     She  made  use  of  the  term  "sexual  intercourse" — 

described  the  offense  as  taking  place  as  an  act  of  sexual  inter- 
course. Witnesses  are  usually  presumed  to  know  the  English  lan- 
guage, the  use  and  significance  of  common  terms  and  phrases,  to 
understand  them,  and  make  use  of  them  as  they  are  generally  and 
commonly  understood ;  and  yet  it  is  always  a  question  of  fact  for 
the  jury  to  determine,  when  phrasfes  and  terms  are  used,  whether 
the  witness  did,  in  fact,  know  and  understand  the  terms  as  they 
are  ordinarily  used.     And  in  this  case  it  is  for  you  to  consider 

whether  the  girl  actually  did  know  and  make  use  of  the 

term  in  its  usual  and  ordinary  meaning  and  significance.  In  rape 
it  is  necessary  that  there  should  be  penetration,  that  the  male  sex- 
ual organ  should  actually  enter,  penetrate  the  female  organ ;  this 
is  the  sexual  offense  charged,  and  that  is  what  is  meant,  ordinarily, 
by  the  term  sexual  intercourse — the  penetration  of  the  female  or 
sex  organ  by  the  male  organ  or  sex  organ  of  the  man,  and  in  rape 

B4  Williams  v.  State,  43  So.  431,  53  bb  Loyd  v.  State,  105  S.  ~E.  465,  150 
Fla.  84,  Ga.  803. 

5  8  State  V.  Pettit,  193  P.  1015. 
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as  it  was  formerly  understood  there  must  be  emission.  These  two 
things  must  concur,  but,  in  the  offense  charged  here,  under  this 
statute  it  is  necessary  that  there  should  be  penetration  of  the 
female  organ  by  the  male  organ  to  constitute  the  ofifense  as  charged 
—of  rape — and  that  is  what  is  ordinarily  meant  by  the  term  "inter-  .- 
course,"  sexual  intercourse,  and  in  this  case  it  is  for  you  to  say, 
considering  the  age  of  the  witness,  her  education,  her  bringing 
up  to  this  time,  her  environment  or  surroimdings,  it  is  for  you  to 
say  when,  on  the  witness  stand,  'she  testified  that  she  had  sexual 

intercourse  with. on  the day  of .last,  it  is  for 

you  to  say  whether  there  was  actual  penetration;  as,  under  the 
statute,  to  make  out  the  claim  of  rape  there  must  have  been  pene- 
tration as  I  have  made  use  of  the  term,  the  entering  of  the  female 
sex  organ  by  the  male  sex  organ.  Penetration  is  all  that  is  neces- 
sary to  show  in  order  to  constitute  this  offense.     The  girl 

has  been  before  you,  you  have  heard  her  testimony,  you  have  been 
able  to  ascertain  and  determine  her  degree  of  intelligeivce  and  her 
use  of  the  words  and  phrases  in  the  English  language;  it  is  for 
you  to  say  whether,  when  she  made  use  of  the  term  "sexual  inter- 
course," she  meant  such  a  use  of  the  term  as  is  generally  under- 
stood by  the  use  of  that  phrase  as  I  have  defined  it.  If  she  did,  then 
you  should  consider  that  she  meant  to  make  use  of  that  phrase  in 
its  full  significance ;  if  she  did  not  so  make  use  of  the  term  "sex- 
ual intercourse,"  then  there  is  absolutely  no  testimony  in  this  case 
that  the  respondent  is  guilty  of  the  offense  charged.  If,  when  she 
made  use  of  the  term  "sexual  intercourse,"  she  understood  the 
term  and  used  it  in  its  ordinary  significance,  then  there  is  testimony 
in  the  case  from  which  you  might  find  the  respondent  guilty,  in 
connection  with  the  other  testimony  in  the  case,  if  you  believe  it.®' 

§  4517(5).    Missouri 

You  are  instructed  that,  before  you  can  firid  the  defendant  guilty 
of  rape,  you  must  believe  and  find  from  the  evidence  that  the  de- 
fendant forcibly  assaulted  and  had  sexual  intercourse  with  the  said 
at  the  time  and  place  mentioned  in  the  preceding  instruc- 
tion, against  her  will.  You  cannot  find  that  there  was  such  sexual 
intercourse  unless  you  believe  from  the  evidence  that  the  defend- 
ant penetrated  the  private  parts  of  the  body  of  the  said with 

his  private  parts,  to  some  extent.  But  to  constitute  such  inter- 
course it  is  not  necessary  that  you  should  believe  that  there  was 
an  emission  or  discharge.^ 

"  People  V.  Smith,  158  K.  W.  849,  =8  State  v.  Boyd,  76  S.  W.  979,  178 

192  Mich.  355.  Mo.  2. 
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§  4518.     Effect  of  intoxication  of  defendant 
§  4518(1).    Alabama 

You  are  instructed  that  the  presumption  in  this  case  is  that  the 
defendant  is  innocent  until  the  state  has  proven  beyond  all  rea- 
sonable doubt  that  he  is  guilty;  and  if  the  jury  have  a  reasonable 
doubt,  growing  out  of  all  the  evidence,  as  to  whether  he  was  suffi- 
ciently sober  to  form  the  specific  intent  to  ravish,  then  the  jury 
cannot  find  the  defendant  guilty  of  an  assault  with  intent  to  rav- 
ish.«9 
§  4518(2).     Iowa 

You  are  instructed  that  the  defendant,  as  one  of  his  defenses, 
says  that  at  the  time  of  the  commission  of  the  alleged  crime  as 
charged  in  the  indictment  the  defendant  was  drunk.  You  are  in- 
structed that  if  you  find  from  the  evidence  that  the  defendant,  at 
the  time  of  the  alleged  assault,  was  in  such  a  state  of  drunkenness 
or  intoxication  that  he  was  incapable  of  forming  an  intent  to  ravish 

the  said — ,  then  defendant  Would  not  be  guilty  of  assault  with 

intent  to  commit  rape ;  and  you  will  then  determine  whether  or 
not  defendant,  by  reason  of  drunkenness  or  intoxication,  was  in- 
capable of  forming  an  intent  to  commit  one  of  the  lesser  crimes 
included  in  the  charge  and  defined  in  these  instructions,  and  if 
you  find  the  defendant  was,  at  the  time  of  the  alleged  assault,  in 
such  a  state  of  drunkenness  or  intoxication  as  to  render  him  in- 
capable of  forming  an  intent  to  commit  assault  and  battery,  or 
simple  assault,  then  you  should  find  the  defendant  not  guilty.*" 

§  4519.     Parties  to  offense 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  ,  ,  and  committed  an  outrage  on  prose- 
cutrix, but  that  defendant  took  no  part  in  the  same,  you  cannot 
convict  him  on  said,  account,  and  you  cannot  convict  him  unless 
you  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
he,  himself,  used  violence  on  the  person  of  the  prosecutrix  and 
had  carnal  intercourse  with  her  against  her  consent,  ,and  if  she 
was  willing  to  meet  defendant's  embraces,  you  should  find  him 
not  guilty.**^ 

§  4520.     Principals  and  accessories 
S  4520(1).    North  Carolina 

The  jury  are  instructed  that  if  defendants  made  the  prosecuting 
witness  drunk,  and  the  male  defendant  had  sexual  intercourse  with 
her,  aided  by  the  female  defendant,  both  would  be  guilty.** 

5  9  Whitten  v.  State,  22  So.  483,  115         «i  Segrest  v.  State  (Tex.  Cr.  App.) 

Ala.  72.  57  S.  W.  845. 

80  State  V.  Harrison,  149  N.  W.  452,  «2  State  v.  JIairston,  28  S.  E.  492, 

167  Iowa,  334.  l-'l  N.  C.  579. 
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§  4520(2).    Texas 
The  jury  are  instructed  that,,  if  you  believe  from  the  eviden<:e 

beyond  a  reasonable  doubt  that and  ,  within  

years  before  the  finding  of  this  indictment,  had  carnal  knowledge 

of ,  who  was  not  the  wife  of  either  the  said  or  the 

said ,  or  of  defendant,  at  a  time  when  she  was  so  menta:ily 

diseased  as  to  have  no  will  to  oppose  such  act  of  carnal  knowl- 
edge, and  that  defendant,  knowing  that  her  mental  condition  was 

so  diseased,  aided,  assisted,  or  advised  the  said —  and  — , 

or  either  of  them,  to  have  such  carnal  knowledge,  you  will  find 
him  'guilty.**  j 

2.    Statutory  Rape 

§  4521.     Elements  of  statutory  rape 
§  452r(l).    Arkansas 

'  Xh€  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence in  this  case,  beyond  a  reasonable  doubt,  that  the  defendant 
had  sexual  intercourse  with  the  prosecuting  witness,  and,  at  the 

time  he  had  such  intercourse, was  under  the  age  of 

years,  the  defendaint  would  be  guilty,  and  you  should  so  find.** 
§  4521(2).    California 

You  are  instructed  that  by  the  law  of  this  state  a  female  child 

under  the  age  of years  is  incapable  of  giving  legal  consent 

to  an  act  of  sexual  intercourse,,  so  that  every  act  of  carnal  con- 
nection with  such  a  child  by  one  not  her  husband  will  constitute 
the  crime  of  rape,  whether  with  or  without  the  consent  of  such 
child,  and  in  this  case,  if  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  had  sexual  connection  with 
the  prosecuting  witness  on  or  about  ,  as  alleged  in  the  in- 
formation and  that  at  the  time  she  was  under  the  age  of  

years  and  not  the  wife  of  the  defendant;  then  the .  defendant  i? 
guilty  of  rape,  and  you  should  so  find;*^ 

§  4521(3).    Indiana 

The  jury  are  instructed  that  if  you,  and  each  of  you,  are  satis- 
fied of  the  guilt  of  this  defendant,  as  charged  in  the  indictment, 
that  at  the  time  and  place  and  in  the  manner  charged  in  this  affi- 
davit, this  defendant  had  carnal  knowledge  of (prosecuting 

witness),  a  female  child  under  the  age  of ■ years,  then  you 

should  find  the  defendant  guilty  as  charged.  And  it  is  immaterial, 
if  you  find  she  was  under years  of  age,  whether  she  con- 

93  Caruth  y.  State  (Cr.  App.)  25  S.         "  People  v.  Liggett,  123  P.  225.  18 
W.  778.  Cal.  App.  367. 

04  Curtis  T.  State,  117  S.  W.  521,  89 
Ark.  394. 
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sented  to  said  acts  or  not;  whether  she  made  any  outcry  or  re- 
sistance.   Under  the  law  of  this  state  a  female  child  under  the  age 

of years  is  incapable  of  giving  her  consent  to  the  act  of 

sexual  intercourse.  This  provision  of  the  law  is  for  her  protection, 
because  of  her  age.** 

§  4521(4).     New  Mexico 

The  jury  are  instructed  that,  if  any  person  shall  unlawfully  and 

carnally  know  and  abuse  any  female  child  under  the  age  of 

years,  he  shall  be  punished  as  provided  by  law.*' 

§  4521(5).    Utah 

You  are  instructed  that,  if  you  find  from  the  evidence  beyond  a 
reasonable  doubt  that  the  prosecutrix,  the  female  named  in  the 
complaint,  was  not  the  wife  of  the  defendant  at  the  time  alleged  in 

the  information,  and  was  under  the  age  of years,  which  is 

commonly  referred  to  as  the  age  of  consent,  and  further  find  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant  commit- 
ted an  act  of  sexual  intercourse  with  her  at  the  place  and  on  or 
about  the  time  charged  in  the  information,  then  such  act  of. sexual 
intercourse  constituted  an  offense  under  the  statute,  whether  .she 
consented  or  not.  If  such  facts  are  proven  beyond  a  reasonable 
doubt,  it  is  immaterial  whether  she  had  been  previously  chaste  or 
not,  or  whether  she  may  have  been  unchaste  with  some  other  per- 
son ;  and  it  is  immaterial  that  she  did  not  resist  or  make  an  outcry, 
or  whether  she  consented,  or  whether  she  received  money  for  the 
act.  .None  of  these  facts,  if  proven,  constitute  any  defense,  if  you 
find  from  the  evidence  beyond  a  reasonable  doubt  that  an  act  of 
sexual  intercourse  was  committed*  by  the  defendant  with  her  at 
the  time  and  place  and  under  the  circumstances  as  charged  in  the 
information.** 

§  4522.     Debauching  unmarried  female  under  certain  age 

You  are  instructed  that  sexual  intercourse  with  an  unmarried 
female  of  previous  chaste  character,  who  is  between  the  ages  of 

and years,  is  a  violation  of  the  law,  with  or  without 

her  consent.®* 

The  court  instructs  the  jury  that  if  you  shall  find  from  the  evi- 
dence that  at  the  county  of  and  state  of  at  any 

time  within  years  next  before  ,  the  defendant  did 

feloniously   assault  and  carnally  know   the  witrtess  ,   and 

that  the  said at  the  time  of  said  assault  is  charged  to  have 

been  made  was  over  the  age  of  years,  and  under  the  age 

6  6  zell  T.  State,  127  K.  E.  1,  9  A.  6  8  state  v.  Bayes,  155  P.  335,  47 

L.  R.  336.  Utah,  474. 

6  7  State  V.  Ellison,  144  P.  10,  19  N.  6o  state  v.  Knock,  44  S.  W.  235,  142. 

M.  428.  Mo.  515. 
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of years,  and  that  the  said  was  at  the  time  an  un- 
married female  of  previous  chaste  character,  and  that  the  defend- 
ant was  at  the  time  over  the  age  of ,  you  will  find  the  de- 
fendant guilty,  and  assess  his  punishment  at  imprisonment  in  the 

penitentiary  for  a  term  of years,  or  by  imprisonment  in  the 

county  jail  for  a  term  not  less  than  months  and  not  more 

than  months,  or  by  a  fine  of  not  less  than  dollars 

and  no  more  than —  dollars,  or  by  both  such  fine  and  impris- 
onment. "Feloniously"  means  wickedly,  and  against  the  admoni- 
tion of  the  law.'* 

§  4523.     Necessity  of  showing  penetration 

You  are  instructed  that,  in  order  to  convict  the  defendant  of 
the  charge  of  rape,  as  stated  in  the  information,  it  must  have  been 
shown  by  the  evidence  that  there  was  actual  penetration  of  the  fe- 
male organ  of  the  prosecutrix  by  the  male  organ  of  the  accused, 
and,  as  there  has  been  no  testimony  introduced  tending  to  prove 
such  penetration,  you  cannot  convict  defendant  of  rape,  but  only 
of  assault  with  intent  to  ravish,  as  elsewhere  defined  in  these  in- 
structions."^ 

§  4524.     Effect  of  previous  unchastity  of  female 
§  4524(l).    California 

You  are  instructed  that  if  you  are  satisfied  from  the  evidence  to  a 
moral  certainty  and  beyond  all  reasonable  doubt  that  the  defend- 
ant had  sexual  intercourse  with  one ,  on  or  about  the.  time 

alleged  in  the  information,  and  that  the  said was  then,  under 

the  age  of  years,  and  riot  the  wife  of  the  defendant,  it  is 

your  duty  to  find  him  guilty ;  and  it  is  no  defense  that  some  other 
person  may  have  had  such  intercourse,  as  that  is  no  defense,  nor 
does  it  mitigate  the  offense  of  the  defendant.'^ 

You  are  instructed  that  it  is  wholly  immaterial  whether , 

the  prosecuting  witness,  was  of  previous  chaste  character  or  not, 
at  the  time  of  the  alleged  offense.     Want  of  chastity  of  a  female 

under  the  age  of  years  is  no  defense  to  a  charge  of  rape 

upon  her.  Any  statement  reflecting  on  the  previous  chastity  of 
is  to  be  wholly  disregarded  by  you.'"* 

S  4524(2).    Nebraslca 

You  are  instructed  that  under  the  law  a  girl  under  the  age  of 
years  is  incapable  of  consenting  to  an  act  of  sexual  inter- 
course, and  that  in  the  prosecution  for  rape  upon  such  a  girl  it  is 

1./°.?^^*^®  ''•  ^°°'='''  ^^  ^-  "^-  235.  142  "  People  v.  Currie,  117  P.  911,  16 

Mo.  515.  Qal    4pp  /J3J 

o<,I\®r'^*f,^-  ^eadley,  123  S.  W.  577,  ts  People  y.  Daveuport,  110  P.  318. 

224  Mo.  177.  13  Cal.  App.  632. 
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immaterial  whether  or  not  she  gave  consent  to  such  sexual  inter- 
course. But  in  this  connection  you  are  instructed  that  unless  you 
believe,  beyond  a  reasonable  doubt,  that had  sexual  inter- 
course for  the  first  time  with  this  defendant,  and  never  had  sus- 
tained such  relation  with  any  other  man  than  the  defendant,  you 
must  find  the  defendant  not  guilty.'* 

The  court  instructs  the  jury  that  the  chastity  or  unchastity  of 
the  prosecutrix  should  not  be  considered,  if  the  jury  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  she  was  under  the 
age  of years  at  the  time  the  crime  charged  in  the  informa- 
tion is  alleged  to  have  been  committed.     If,  on  the  contrary,  the 

jury  believe  from  the  evidence  that  the   said  was   over 

years  of  age,  and  under years  of  age,  at  the  time  of 

the  assault  charged  in  the  information,  and  that  the  said 


was  unchaste  as  herein  defined,  or  if  you  entertain  a  reasonable 
doubt  as  to  her  chastity,  then  you  should  acquit  the  defendant."* 

§  4525.     Subsequent  marriage  of  prosecuting  witness  as  defense 

The  court  instructs  the  jury  that  if  it  finds  from  the  evidence 
beyond    a   reasonable    doubt   that   the   defendant   carnally  knew 

(prosecuting'  witness)    at  a  time  before  she  was  ■ 

years  of  age,  in —  county,  in  the  state  of ,  then  the  fact, 

if  it  be  a  fact,  that  the  defendant  afterwards  married (prose- 
cuting witness)  would  be  no  defense  to  the  crime  of  rape  as  charg- 
ed in  the  affidavit  in  this  cause.'* 

§  4526.     Proof  of  time  and  place 
.  The  law  is,  gentlemen,  if  the  defendant  had  sexual  intercourse 

with  the  girl,  ,  and  in  addition  to  that,  at  the  time  of  the 

act,  she  was  under  the  age  of years,  why,  then,  he  would  be. 

guilty  of  the  crime  charged.  It  is  necessary,  therefore,  for  the 
state  to  prove  to  you,  by  the  character  of  testimony  I  shall  herein- 
after indicate,  beyond  a  reasonable  doubt,  that  all  of  the  elements 
going  to  make  up  the  crime  cha:rged  existed  at  the  time  the  crime 
is  alleged  to  have  been  committed,  or  near  the  time  the  crime,  is 
alleged  to  have  been  committed,  the  particular  date  not  being  ma- 
terial, but  the  particular  transaction  being  very  material,  and  be- 
ing absolutely  material  in  this  kind  of  a  case.  Of  course  it  would 
rnake  no  difference,  as  far  as  the  guilt  of  the  defendant  is  con- 
cerned, if  he  had  had  sexual  intercourse  with  her  at  many  other 
times  and  different  places.  But  it  is  incumbent  upon  the  state  to 
prove  that  he  had  sexual  intercourse  with  this  girl, ,  at  the 

74  Leedom  v.  State,  116  N.  W.  496,  '»  George  v.  State,  S5  N.  W.  840,  61 

SI  Neb.  585.    This  was  a  prpsecution  Neb.  669. 

for  statutory  rape  of  female  not  pre-  ^«  Zell  v.  State,  127  N.  E.  1,  9  A.  L. 

viously  unchaste.  B.  336. 
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Hotel  in  this  county  and  in  this  state  some  time  near  the 


time  alleged  in  the  indictment,  and  that  at  the  specified  time  she 

was  under  the  age  of years.     These  are  the  elements  go-: 

ing  to  make  up  the  charge  in  this  indictment,  which  they  must 
prove  to  you  beyond  a  reasonable  doubt." 

§  4527.     Method  of  proving  age  of  prosecuting  witness 

The  jury  are  instructed  that  the  state  is  not  required  to  show'  the 
age  of  said  by  a  family  record  or  any  instrument  in  writ- 
ing; such  proof  may  be  made  by  oral  testimony  of  witnesses,  and 
said  is  a  competent  witness  as  to  her  age,  and  such  testi- 
mony may  be  based  upon  information  with  respect  thereto,  if  any 
she  may  have,  from  her  parents.'* 

3.    Assault  with  Intent  to  Rape 

§  4528.     Elements  of  assault  with  intent  to  commit  rape 
§  4528(1).     Georgia 

The  court  instructs  the  jury  that, 'in  order  to  authorize  a  con- 
viction for  the  offense  of  assault  with  intent  to  rape,  the  evidence 
must  show  beyond  all  reasonable  doubt  (1)  an  assault;  (2)  an  at- 
tempt to  have  carnal  knowledge;  and  (3)  a  purpose  to  carry  into 
effect  the  intent  with  force  and  against  the  consent  of  the  female. 
If  any  of  these  three  elements  is  lacking,  the  offense  is  not  made 
out.'* 

S  4528(2).    Idaho 

You  are  instructed  that,  to  warrant  a  conviction  of  the  defend- 
ant, therefore,  of  the  crime  charged  in  the  information,  to  wit,  an 
assault  with  intent  to  commit  rape,  the  state  must  prove,  beyond  a 

reasonable  doubt,  first,  that  the  defendant  assaulted  ,  the 

person  named   in   the   information,   with   the  intent   to  then   and 

there  have  sexual  intercourse  with  her,  the  said  ;    second, 

that  at  the  time  the  said was  a  female,  not  the  wife  of  the 

defendant;  third,  that  such  acts  were  committed  within  the  coun- 
ty of ,  state  of ,  at  the  time  stated  in  the  information, 

or  within years  prior  to  the  filing  thereof. 

You  arie  further  instructed  that,  in  order  to  convict  the  defend- 
ant of  an  assault  with  intent  to  commit  rape,  the  jury  must  be 
satisfied  beyond  a  reasonable  doubt,  from  the  evidence,  that  the 
defendant  assaulted  the  prosecuting  witness  with  the  intent  at  the 
time    to    overcome    any    resistance    which    she    might    offer,    and 

"  State  V.  Goddard,  138  P.  243,  69  7  9  McCuUough  v.  State,  76  S.  E.  393, 
Or.  73,  Ann.  Cas.  lOlCA,  146.  11  Ga.  App.  612,       . 

"State  V.   ScrQggs,  96  N.  W.  723, 
123  Iowa,  649. 
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therefore,  if  you  have  any  reasonable  doubt  as  to  whether  the  de- 
fendant intended  to  accomplish  his  purpose  by  force,  you  should 
find  the  defendant  not  guilty.*" 

§  4528(3).     Illinois 

The  court  instructs  the  jury  that  if  you  are  satisfied  beyond  a 
reasonable  doubt  from  the  evidence  that  the  defendant  induced  th6 
ptosecuting  witness  to  enter  his  buggy  under  the  inducement  that 
he  would  take  her  home,  and  that  after  he  got  her  in  the  buggy 
the  defendant  took  hold  of  her  with  intent  to  have  carnal  inter- 
course with  her,  and  against  her  will,  and  with  an  intent  to  accom- 
plish his  object  at  all  events,  by  his  strength  and  power,  agairist 
any  resistance  which  she  might  offer,  then  he  was  guilty  of  an  as-^ 
sault  with  intent  to  commit  rape,  whether  he  succeeded  in  his  pur- 
pose or  not.** 

S  4528(4).    Iowa 

You  are  instructed  that,  if  you  are  satisfied  beyond  a  reasonable 
doubt,  from  the  evidence,  that  the  defendant  took  hold  of  the  said 
,  and  tore  open  her  cloak,  and  seized  her  arm,  with  the  in- 
tent of  having  carnal  intercourse  with  her  against  her  will,  and 
with  the  intent  of  accomplishing  his  object  at  all  events,  without 
regard  to  any  resistance  she  would  make,  then  he  is  guilty  of  an 
assault  with  intent  to  commit  rape;  and,  if  you  are  satisfied  of 
this  beyond  a  reasonable  doubt,  you  should  so  find.*^ 

§  4528(5).     Nebras1<a 

You  are  instructed  that,  to  constitute  the  crime  charged  in  the 
second  count  of  the  information,  there  must  have  been  an  attempt 
to  commit  rape,  and  that  intent  must  have  been  manifested  by  an 
assault  for  that  purpose  upon  the  person  of  the  prosecutrix,  — ■— — ; 
and,  in  order  to  convict  the  defendant,  the  jury  must  be  satisfied 
beyond  a  reasonable  doubt  that  he  did  use  force,  and  that  eigairist 

the  will  of  the  said ,  in  an  attempt  to  have  sexual  intercourse 

with  her.** 

§  4528(6).    Texas 

The  court  instructs  the  jury  that  the  Penal  Code  of  this  state 
provides  as  follows:  "If  any  person  shall  assault  a  woman  with 
intent  to  comfnit  the  offense  of  rape  he  shall  be  punished  by  con- 
finement in  the  penitentiary  for  any  term  of  years  not  less  than 
two,"  The  assault  spoken  of  must  be  accompanied  with  the  spe- 
cific intent  to  rape ;  that  is,  the  party  committing  the  assault  must 

80  state  V.  NeU,  90  P.  860,  13  Ida-  82  State  v.  Urie,  70  N.  W.  603  101 
bo,  539.  loivsL,  411. 

81  Donovan  v.  People,  74  N.  E.  772,  ss  Dunn  v.  State,  79  N.  W  719  58 
215  111.  520.  Neb.  807.                                             .' 
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at  the  time  it  is  committed  have  the  specific  intention  on  his  part  to 
have  carnal  knowledge  of  the  woman  he  assaults,  without  her  con- 
sent, and  to  haVe  carnal  knowledge  of  her  by  force,  and  by  the  use 
of  such  force  as  is  sufficient  to  overcome  such  resistance  as  the 
woman  should  make,  taking  into  consideration  the  relative  strength 
of  the  parties  and  the  other  circumstainces  and  facts  in  the  case.** 

Now,  bearing  in  mind  the  foregoing  charges  or  paragraphs  of 
this  charge,  you  are  instructed  that,  if  you  believe  from  the  evi- 
dence in  this  case,  beyond  a  reasonable  doubt,  that  the  defendant, 

in  the  county  of and  state  of ,  on  or  about  the 

day  of ,  did  then  and  there,  in  and  upon  ,  a  woman, 

make  an  assault  with  intent  to  commit  the  offense  of  rape  upon  the 

said ,  by  then  and  there  attempting  by  force  and  without 

her  consent  to  ravish  and  have  carnal  knowledge  of  the  said , 

and  that  the  said  defendant  was  then  and  there  an  adult  male, 

then  you  will  find  the  defendant  guilty  as  charged  in  the  

count  in  the  indictment,  and  assess  his  punishment  at  confinement 
in  the  state  penitentiary  of  this  state  for  any  number  of  years,  in 

your  discretion,  not  less  than  .     If  you  do  not  sO  find  and 

believe  beyond  a  reasonable  doubt,  you  will  acquit  the  defendant.*® 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case,  beyond  a  reasonable  doiibt,  that  the  defendant,  in  the  county 

of and  state  of ,  on  or  about  the day  of , 

did  then  and  there  unlawfully  make  an  assault  in  and  upon  the 

person  of ,  with  the  intent  then  and  there  on  the  part  of  the 

said  defendant  to  ravish  and  have  carnal  knowledge  of  her,  the 

said  -,  by  then  and  there  entering  her  female  organ  wjth 

his  male  organ  by  actual  penetration,  with  or  without  her  consent, 
and  with  or  without  the  use  of  force,  and  if  you  further  believe 

from  the  evidence  beyond  a  reasonable  doubt  the  said was 

then  and  there  a  female  under  the  age  of years,  and  that  she 

was  not  at  said  time  the  wife  of  the  defendant,  then  you  will  find 
the  defendant  guilty  as  charged  in  the  indictment  and  assess  his 
punishment  at  confinement  in  the  penitentiary  for  any  term  of 
years,  not  less  than ,  in  your  discretion.** 

§  4529.     Intent  to  have  carnal  knowledge 

The  court  instructs  the  jury  that,  if  the  acts  as  testified  to  by  the 
witness  were  done  by  the  defendant  without  the  intention  of  having 
carnal  knowledge  of  her,  the  prosecuting  witness,  then  they  only 
amounted  to  indecent  and  lascivious  conduct,  and,  however  repre- 
hensible morally,  did  not  constitute  an  assault  to  commit  a  rape.*' 

84  Morris   v.    State  (Cr.   App.)   20G  8o  Vivian  v.   State,   152   S.  W.  895 

S.  W.  82,  84  Tex.  Cr.  R.  100.  08  Tex.  Cr.  R.  358. 

«s  Morris  v.  State  (Cr.  App.)  200  S.  «'  State  v.  Bowers,  144  S    W    97 

W.  82,  84  Tex.  Cr.  R.  100.  239  Mo.  431. 
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§  4530.     Use  of  force  or  intent  to  use  force 
§  4530(1).     Alabama 

You  are  instructed  that  if,  from  the  evidence,  you  do  not  be- 
lieve that  the  defendant  had  any  intention  to  forcibly  ravish ■ 

at  the  time  he  put  his  hands  upon  her,  if  you  believe  that  he  put 
his  hands  upon  her,  but  that  he  was  simply  trying  to  persuade  her 
to  have  sexual  intercourse  with  him,  and  if  from  the  evidence  you 
believe  the  defendant  did  nothing  more,  you  cannot  convict  him  of 
an  assault  with  intent  to  rape.** 

You  are  instructed  that  the  word  "intent"  is  not  descriptive  of  a 
physical  act,  but  describes  the  quality  of  the  mind  that  induced  or 
governed  the  act ;  and  although  you  may  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  placed  his  hands 

upon  the  person  of  without  her  consent,  with  a  desire,  to 

satisfy  his  lustful  passions,  yet  before  you  can  find  him  guilty  of 
assault  with  intent  to  rape  you  must  believe  beyond  a  reasonable 
doubt,  from  all  the  evidence,  that  at  the  time  he  intended  to  satisfy 
these  desires  without  her  consent  and  by  force  or  by  putting  her 
in  fear.** 
$  4530(2).    Arkansas 

You  are  instructed  that,  before  defendant  can  be  convicted  of 
assault  with  intent  to  commit  rape,  you  must  believe  from  the  evi- 
dence that  he  assaulted  the  prosecuting  witness,  and  that,  at  the 
same  time,  he  had  the  intent  to  use  whatever  force  was  necessary 
to  overcome  said  witness,  in  order  to  have  sexual  intercourse  with 
her,  and  unless  you  so  find,  you  should  acquit  him  of  the  felonious 
assault.®* 

You  are  instructed  that,  unless  you  believe  from  all  the  evi- 
dence in  this  case,  beyond  a  reasonable  doubt,  that  the  defendant 
assaulted  the  prosecuting  witness  with  the  intent  of  ravishing  her, 
and  that  he  intended  to  use  so  much  force  as  would  be  necessary  to 
accomplish  that  purpose  and  overcome  her  resistance,  then  you  are 
authorized  to  find  the  defendant  not  guilty  of  an  assault  to  commit 
rape.*^ 

S  4530(3).     Delaware 

You  are  instructed  that,  in  order  to  convict  the  prisoner,  it  is 
necessary  that  you  shall  believe  the  alleged  assault  was  committed 
by  force  and  against  the  will  of  the  prosecuting  witness.  If  it  was 
done  with  her  consent,  he  would  not  be  guilty  of  any  offense.'* 

8  8  Brooks  V.  State,  64  So.  295,  185  ai  Benson  v.  State,  166  S.  W.  549, 

Ala.  1.  112  Ark.  442. 

89  Brooks  V.  State,  64  So.  293,  185  9  2  state  v.  Honey,  80  A.  240,  2 
Ala.  1.                                                             Boyce,  324. 

90  Benson  v.  State,  166  S.  W.  549, 
112  Ark.  443. 
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§  4530(4).    Georgia 

You  must  be  satisfied  from  all  the  evidence,  gentlemen,  under 
the  law,  that  the  defendant — and  you  will  look  to  all  of  the  evi- 
dence, all  of  the  circumstances  surrounding  the  case,  everything 
connected  with  it  that  has  been  admitted  before  you,  and  deter- 
mine from  that  evidence  whether  or  not  the  defendant  took  hold 
of  this  girl — made  this  assault  upon  her  by  laying  his  hands  upon 
her  with  the  intent  to  have  carnal  knowledge  of  her  forcibly  and 
against  her  will.  It  is  necessary  that  you  be  satisfied  of  this  fact 
before  you  would  be  authorized  to  convict  the  defendant  of  the 
offense  of  assault  with  intent  to  rape."* 

§  4530(5).     Nebraska 

You  are  instructed  that,  to  sustain  a  conviction  for  assault  with 
intent  to  commit  rape,  the  evidence  must  show  that  the  accused 
had  a  purpose,  not  only  to  have  sexual  intercourse  with  the  prose- 
cutrix, but  must  have  intended  also  to  use  whatever  degree  of  force 
might  be  necessary  to  overcome  her  resistance  and  accomplish  his 
object.** 

§  4530(6).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  willingly  accepted  the  embraces  of  the  defend- 
ant, or  consented  or  willingly  engaged  in  a  scuffle  with  him,  if  she 
did  do  so,  or  if  she' was  willing  to  or  consented  to  the  actions  of 
the  defendant  toward  her,  whatever  you  may  believe  from  the  evi- 
dence they  were,  at  the  time  and  place  it  is  alleged  that  he  assault- 
ed her,  or  if  you  have  a  reasonable  doubt  as  to  whether  she  did  or 
not,  you  will  acquit  the  defendant.®' 

Upon  this  count  the  jury  are  instructed,  if  they  believe  from  all 
the  evidence  before  them,  beyond  a  reasonable  doubt,  that  the  de- 
fendant did,  in  ^ —  county,  state  of  ,  on  or  about  the 

time  charged  in  the  indictment,  attempt  to  commit  a  rape  upon 

the  person  of ,  by  having  and  obtaining  carnal  intercourse 

with  her,  the  said  ,  without  her  consent,  and  against  her 

will,  by  the  use  of  such  threats  as  might  reasonably'  create  a  just 
fear  of  death  or  great  bodily  injury,  in  view  of  the  relative  condi- 
tion of  the  parties  as  to  health,  strength,  and  other  circumstances 
of  the  case,  and  that  he  had  at  the  time  the  ulterior  intent  to  ac- 
complish carnal  intercourse  with  the  prosecutrix  by  means  of  the 
threats  used,  then  it  would  be  the  duty  of  the  jury  to  find  the  de- 
fendant guilty  of  an  attempt  to  commit  rape,  and  to  assess  his 

08  Carter  v.  State,  49  S.  E.  280,  121  ss  Morris  v.  State  (Cr.  App.)  206  S. 

Ga.  360.  W.  S2,  84  Tex.  Cr.  K.  100. 

»*  Dunn  V.  State,  79  N.  W.  719,  58 
Neb.  807. 
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punishment  at  confinement  in  the  penitentiary  for  any  term  not 
less  than years.** 

§  4531.     Female  under  age  of  consent 
§4531(1).     Illinois 

The  jury  are  instructed  that  if  you  'find  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  on  the  date  mentioned  in  the  indict- 
ment the  defendant  was  above  the  age  of years,  and  that 

the  prosecuting  witness  was  under  the  age  of years;    and 

if  you  further  find  from  the  evidence,  beyond,  a  reasonable  doubt, 
that  the  defendant  and  the  prosecuting  witness  were  then  in  the 
office  of  the  defendant,  and  that  the  defendant  then  and  there  had 

the  intent  and  purpose  to  have  carnal  intercourse  with  , 

either  with  or  without  her  consent,  and  that  in  pursuance  of  and 
in  furtherance  of  such  intent  and  purpose  the  defendant  then  and 
there  did  acts  toward  the  accomplishment  of  such  intent  and  pur- 
pose, and  that  he  had  then  and  there  the  present  ability  tp  accom- 
plish such  intent  and  purpose — then  you  should  find  the  defend- 
ant guilty  as  charged."'' 

§  4531(2).    Indiana 

You  are  instructed  that,  if  the  state  has  satisfied  you  beyond  a 
reasonable  doubt  that 'the  defendant  either  had  sexual  intercourse 
with  the  prosecuting  witness,  or  that  he  laid  his  hands  upon  her 
with  the  intent  and  purpose  of  having  sexual  intercourse  with  her, 
and  that  she  was  under years  of  age,  they  have  made  out 


§  4532.     Prosecution  for  attempt  to  have  carnal  knoiv^ledge  of  fe- 
male child 
%  4532(1).    Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  if  you  believe  from  all 
the  evidence  and  beyond  all  reasonable  doubt  that  the  defendant 

attempted  to  have  carnal  knowledge  of  ,  and  at  the  time 

defendant  attempted  to  have  carnal  knowledge  of  her,   she  was 

under  the  age  of years  of  age,  and  that  there  was  an  injury, 

though  slight,  to  her  sexual  organs,  caused  by  the  defendant  in  his 

attempt  to  have  carnal  knowledge  of ,  then  you  should  find 

the  defendant  guilty.*" 

I  charge  you,  gentlemen  of  the  jury,  that  if  you  believe  beyond 
a  reasonable  doubt,  after  considering  all  of  the  evidence  in  this 
case,  that  any  part  of  the  sexual  organs  of were  abused  by 

oeMoon  v.  State  (Or.  App.)  45  S.  »s  Hanes  v.  State,  57  N.  E.  704,  155 

W.  806.  Ind.  112. 

9  7  Addison  v.  People,  62  N.  E.  235,         »<>  Sims  v.   State,   41  So.  413,  146 

193  HI.  405.  Ala.  109. 
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the  defendant  in  an  attempt  to  have  sexual  intercourse  with  ■ 


and  that at  that  time  was  under years  of  age,  then 

you  should  convict  the  defendant.^ 

I   charge   you,   gentlemen,   that   it  is   not  necessary   that  there 

should  be  an  actual  penetration  of  the   sexual   organs  of  

by  the  defendant  in  his  attempt  to  have  carnal  knowledge  of 
;  but  if  you  believe  beyond  a  reasonable  doubt,  after  weigh- 
ing and  considering  all  the  evidence  in  this  case,  that  the  defend- 
ant attempted  to  have  carnal  knowledge  with ,  and  in  such 

attempt  he  abused  or  injured  the  inner  or  outer  part  of  's 

sexual  organs,  then  you  should  convict  the  defendant.'' 

S  4532(2).    Georgia 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  female  alleged  to  have  been  assaulted  was  a  child  under  the 

age  of  years,  it  is  not  necessary,  in  order  to  convict  the 

defendant,  to  show  that  he  went  so  far  as  to  attempt  physical  en- 
trance into,  or  even  so  much  as  touched,  the  private  organs  of  the 
female  alleged  to  have  been  assaulted.  It  is  only  necessary  to  show 
that  in  attacking  her,  if  he  did  attack  her,  his  purpose  was  to  have 
sexual  intercourse  with  her.* 

§  4532(3).     Missouri 

The  court  instructs  the  jury  that,  if  they  find  and  believe  from 

the  evidence  that  at  the  county  of and  state  of  — ■ ,  at 

any  time  within  years  next  before  ,  the  date  of  the 

filing    of    the    information    in    this    case,    the    defendant    in    and 

upon  one  feloniously  and  unlawfully  did  make  an  assault 

with  the  felonious  intent  then  and  there,  her,  the  said ,  then 

and  there  unlawfully  and  feloniously  to  ravish  and  carnally  know 
and  abuse,  and  that  she,  the  said ,  was  then  and  there  a  fe- 
male child  under  the  age  of  years,  to  wit,  of  the  age  of 

years,  then  you  will  find  the  defendant  guilty  of  assault 

with  intent  to  ravish,  and  assess  his  punishment  at  imprisonment 

in  the  state  penitentiary  for  a  term  of  not  less  than  years 

and  not  more  than years,  or  by  imprisonment  in  the  county 

jail  not  less  than months  nor  more  than months,  or 

by  a  fine  not  less  than  $ and  imprisonment  in  the  county 

jail  not  less  than months  nor  more  than months,  or 

by  a  fine  not  less  than  $ .    "Feloniously,"  as  used  in  these 

instructions,  means  wickedly  and  against  the  admonition  of  the 
law;   that  is,  wickedly  and  unlawfully.* 

1  Sims  V.  State,  41  So.  413,  146  Ala.  a  Williams  v.  State,  82  S    E    938 
109.  35  Ga.  App.  306. 

2  Sims  V.  State,  41  So.  413,  146  Ala.  *  State  v.  Headley,  123  S    W    577 
109.  224  Mo.  177. 
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§  4532(4).    Virginra 

The  court  instructs  the  jury  that,  if  you  believe  from  the  eiri- 

dence  beyond  a  reasonable  doubt  that is  under years 

of  age,  and  if  you  further  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  accused, ,  attempted  by  force  to  have 

intercourse  with  her,  and  that  he  did  any  overt  act  toward  carry- 
ing out  that  purpose,  such  as  taking  hold  of  her,  or  throwing  her 
down,  then  he  would  be  guilty  of  attempted  rape  as  charged  in 
the  indictment  in  this  case* 

§  4533.     Conviction  of  aggravated  assault 

Y6u  are  instructed  that  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt,  that  the  defendant  is  guilty  of  some  grade 
1  of  offense,  but  have  a  reasonable  doubt  as  to  whether  or  not  he  is 
guilty  of  the  offense  of  an  assault  with  intent  to  rape — ^that  is,  as 
to  whether  or  not  he  is  guilty  of  the  offense  of  attempting  to  have 
carnal  knowledge  of  the  said by  then  and  there  actually  pen- 
etrating her  female  organ  with  his  male  organ — then  you  will  give 
the  defendant  the  benefit  of  such  doubt  and  acquit  him  of  the  of- 
fense of  an  assault  with  intent  to  rape,  and  next  consider  whether 
he  is  guilty  of  the  offense  of  an  aggravated  assault.  And  upon 
the  latter  issue  you  are  instructed,  if  you  believe  from  the  evidence 
in  this  case,  beyond  a  reasonable  doubt,  that  the  defendant,  in  the 

county  of and  state  of  — — — •,  on  or  about  the  date  laid  in 

the  indictment,  made  an  assault  in  and  upon  the  person  of , 

with  intent  to  injure  her,  the  said ■ — ,  with  or  without  her  con- 
sent and  with  or  without  the  use  of  force,  and  you  further  belieVe 

from  the  evidence  that  said was  then  and  there  a  female  or 

child  under  the  age  of years,  and  that  the  defendant  was  then 

and  there  an 'adult  male,  but  you  should  have  a  reasonable  doubt  as 
to  whether  or  not  he  intended  at  the  time  to  enter  the  person  of 

the  said by  entering  her  female  organ  with  his  male  organ 

by  actual  penetration,  but  should  further  believe  beyond  a  reason- 
able doubt  that  he  was  guilty  of  using  undue  familiarity  with  the 

said by  then  and  there  fondling  her  person  and  by  then  and 

there  putting  his  male  organ  against  her  female  organ,  but  you 
have  a  reasonable  doubt  as  to  whether  or  not  the  defendant  did 

intend  to  penetrate  's  female  organ  with  his  male  organ, 

then  you  will  find  the  defendant  guilty  of  an  aggravated  assault, 
and  so  say  in  your  verdict,  and  assess  his  punishment  at  a  fine 
of  not  less  than  $ nor  more  than  $ — ,  or  by  imprison- 
ment in  the  county  jail  for  not  less  than  month  nor  more 

5  Lufty    v.     Commonwealth    (App.)  100  S.  E.  829,  126  Va.  707, 
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than years,  or  by  both  such  fine  and  imprisonment,  in  your 

discretion." 

You  are  instructed  that  if  you  have  acquitted  the  defendant  of 
an  assault  with  intent  to  commit  the  offense  of  rape,  and  if  you. 

believe  from  the  evidence  beyond  a  reasonable  doubt  that ,• 

a  male,  in  the  county  of  ■ — '■ and  state  of  ,  about  the 

time  alleged  in  the  indictment,  made  an  assault  upon  the  person 

of  the  said r,  a  female,  but  not  with  the  intent  to  commit  the 

offense  of  rape  upon  her  by  force  and  against  her  will  and  without 
her  consent,  and  if  you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  did  then  and  there  assault  her,. 

the  said  . ,  with  the  intent  to  have  sexual  intercourse  with 

her,  the  said ,  a  female,  then  and  in  such  case  you  will  find 

the  defendant  guilty  of  an  aggravated  assault.' 

Yoit  are  instructed  that,  if  you  believe  from  the  evidence  that 

defendant  tried  to  hug  and  kiss  (prosecutrix)  at  the  time 

alleged  in  the  indictment,  or  if  you.  believe  that  he  did  hug  and 
kiss  her  at  the  time,  but  did  so  with  no  intention  to  injure  her  or 
her  feelings,  and  at  said  time  had  probable  grounds  to  believe,  and 
did  believe,  that  such  trying  to  kiss  her,  or  hug  and  kiss  her,  would 
not  be  objectionable  to  her,  or  would  not  be  offensive  to  her  feel- 
ings, then  he  would  not  be  guilty  of  an  assault  or  aggravated  as- 
sault.* 

4.    Pleading  and  Evidence 

§  4534.     Necessity  of  proving  time  as  alleged  in  indictment 

You  are  instructed  that  the  exact  date  of  this  occurrence,  if  you 
find  from  the  evidence  beyond  a  reasonable  doubt  that  it  did  oc- 
cur, is  not  necessary,  so  long  as  the  occurrence  happened  with- 
in   years  prior  to  the  filing  of  the  information  in  this  case. 

By  this  I  mean  that  the  people  are  not  obliged  to  prove  that  the 

crime  was  committed  exactly  on  the  day  of  ,  the 

day  laid  in  the  information,  but  that  they  can  prove  the  crime 

to  have  been  committed  at  any  time  within  years  prior  to 

the  filing  of  the  information,  so  long  as  they  prove  the  crime  tO' 
be  the  crime  alleged  to  have  been  committed  by  the  defendant  in 

the  house  known  as   No.  ,  street,   in   the  city   of 

,  county  of -,  state  of .* 

§  4535.     Variance  with  respect  to  name  of  prosecuting  witness 

The  defendant  has  raised  the  question  that  there  is  a  variance 
between  the  allegations  of  the  indictment  and  the  proof  as  to  the 

6  Vivian  v.  State,  152  S.  W.  895,  68  s  Kearse  v.  State  (Tex.  Cr.  App.)  88 
Tex.  Cr.  li.  358.  S.  W.  363. 

7  Neill  V.  State,  91  S.  W.  791,  49  »  People  v.  Sykes,  101  P.  20,  10  C^L 
Tex.  Cr.  R.  L!19.  App.  67. 
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name  of  the  prosecuting  witness.  The  court  instructs  the  jury 
that  such  variance  is  not  material,  unless  it  is  of  such  character 
as  to  mislead  the  defendant,  or  to  hamper  him  in  making  his  de- 
fense, or  to  expose  him  to  the  danger  of  being  put  twice  in  jeop- 
ardy for  the  same  offense.  Either  the  true  name,  or  the  name  by 
which  the  prosecuting  witness  was  commonly  known,  will  be  suffi- 
cient, if  alleged  in  the  indictment  and  supported  by  the  proof. 
Whether  the  name  in  the  indictment  is  sufficiently  supported  by 
the  proof  is  for  you  to  determine  from  the  evidence  introduced  in 
this  case,  in  the  same  manner  as  you  should  determine  any  other 
material  allegation  of  the  indictment.^** 

§  4536.     Presumption  as  to  intent 

You  are  instructed  that  the  law  justifies  you  in  concluding  that 
a  man  intends  the  natural  and  reasonable  consequences  of  his  own 
acts.  However,  it  is  solely  a  question  for  you  to  say  whether  or 
not  an  intention  to  do  a  particular  thing  is  proper  to  be  drawn 
from  a  particular  act  shown;  and  if  you  should  be  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt;  that  the  defendant  did 
take  hold  of  the  prosecuting  witness,  it  is  for  you  to  say  whether 
or  not,  under  all  the  circumstances,  the  intention  to  have  inter- 
,  course  with  the  girl  was  then  in  his  mind,  and  that  it  was  with 
that  purpose,  and  with  that  intention  in  his  mind,  that  he  laid  his 
hands  upon  her,  remembering  all  the  time,  that  you  are  the  judges 
of  the  fact;  that  it  is  for  you  to  say  whether  or  not  that  fact  did 
exist  in  the  case ;  and  that  it  is  for  you  to  say,  if  it  did  exist,  what 
the  proper  inference  to  be  drawn  from  it  was,  remembering  all  the 
time  that  all  reasonable  doubts  arising  in  the  case  are  to  be  re- 
solved in  favor  of  the  defendant." 

§  4537.     Matters  considered  in  determining  issues 
§  4537(1).    Delaware 

You  are  instructed  that,  in  determining  whether  the  crime  of 
rape,  with  which  the  prisoner  is  charged,  was  committed,  you 
should  carefully  consider  all  the  testimony,  and  whether  from  that 
testimony  the  child,  upon  whom  the  assault  is  alleged  to  have 
been  committed,  acted  at  or  about  the  time  as  one  of  her  age, 
condition,  and  surroundings  would  naturally  and  probably  have 
acted  if  she  had  been  assaulted  as  charged  in  the  indictment.  In 
this  connection,  for  the  purpose  of  reaching  a  conclusion,  you 
may  take  into  consideration  the  place  and  time  of  the  alleged  as- 
sault, any  outcries  or  resistance  made  by  the  prosecuting  witness, 
or  the  absence  of  outcries  or  resistance,  the  proximity  of  other 

10  state  V.  Alva,  134  P.  209,  18  N. .  n  Hanes  v.  State,  5T  N.  E.  704,  155- 
M.  143.  Ind.  112. 
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people,  if  it  appear  from  the  testimony  that  there  were  persons 
sufficiently  near  at  the  time  to  hear  or  to  know  of  such  outcries, 
or  resistance,  if  any  were  made;  and  you  should  also  take  into 
consideration  the  testimony  respecting  any  complaint  or  mention 
of  the  assault  made  by  the  prosecuting  witness,  when  it'  was  made, 
if  made  at  all,  to  whom  it  was  made  or  not  made,  and  how  soon 
after  the  alleged  assault  it  was  made.  We  mean  by  this  that  you 
may  consider  all  such  facts  and  circumstances  as  shown  by  the 
testimony,  in  order  to  satisfy  yourselves  whether  the  testimony 
respecting  the  guilt  of  the  prisoner  is  or  is  not  true.^* 

i  4537(2).    Florida 

You  are  instructed  that  the  request  of  the  defendant  to  the 
prosecutrix  to  consent  to  an  improper  intercourse  may  be  taken 
in  consideration  by  the  jury  to  disprove  the  fact  that  the  defend- 
ant intended  to  commit  rape.*^^ 

§  4537(3).    Texas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 

face  of  the  said ,  or  any  portion  thereof,  was  bruised,  or  in 

some  manner  injured,  and  that  such  bruises  and  injuries,  if  any, 

were  caused  by  the  said falling  upon  the  steps  of  the 

Hotel,  if  you  believe  that  she  did  so  fall,  or  if  you  find  from  the 
evidence  that  the  said  injuries,  if  any,  were  caused  by  the   said 

running  against  the  door  facing  at  room  No. ,  in  the 

said Hotel,  if  you  believe  that  she  did  run  against  the  door 

facing  of  said  room,  or  if  you  find  from  the  evidence  that  the  said 

— received  such  injuries,  if  any,  in  any  other  manner  than  by 

an  assault  and  battery  or  some  character  of  force  used  by  the  de- 
fendant, then  and  in  that  event  the  court  charges  you  that  you  can- 
not consider  the  said  injuries,  if  any,  in  determining  whether  the 
said  defendant  is  guilty  of  any  offense  submitted  to  you  in  the  gen- 
eral charge  of  the  court." 

§  4538,    Effect,  as  evidence,  of  prompt  complaint  by  prosecuting 

witness 
§  4S38(I).    California 

The  jury  are  instructed  that,  upon  the  trial  of  a  defendant  ac- 
cused of  the  crime  of  rape,  the  fact  that  the  prosecutrix  made 
prompt  and  early  complaint  of  the  wrong  and  injury  committed 
upon  her  person,  and  to  her  character  and  chastity,  is  independ- 
ent and  original  evidence,  and  is  admissible  and  may  be  received 

12  State  y.  Colombo,  75  A.  616,  1  i4  Caples  v.  State.  167  S  W  730  74 

Boyce,  96.  Tex.  Cr.  R.  127.  •       -  ' 

18  Hunter  v.  State,  10  So.  730,  29 
Fla.  486. 
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and  considered  by  the  jury  in  corroboration  of  her  other  testi- 
mony given  in  the  case.^^ 

§  4538(2).     Illinois      • 

The  court  instructs  you  that,  if  you  believe  from  the  evidence 
that  the  prosecuting  witness  told  her  father  of  the  assault  alleged 
to  have  been  made  on  her,  at  the  earliest  opportunity,  then  that 
is  a  corroborating  circumstance,  tending  to  sustain  the  truth  of 
her  statement  on  the  trial  that  such  an  assault  was  made.^* 

S  4538(3).    New  Mexico 

The  court  instructs  the  jury  that,  if  the  prosecutrix  told  her 
mother  and  others  of  the  assault  upon  her  at  the  earliest  oppor- 
tunity, then  this  would  be  a  corroborative  circumstance,  tending 
to  sustain  the. truth  of  her  statements  as  made  upon  the  stand.^' 

§  4539.     Failure  of  woman  tQ  make  outcry  or  delay  in  making 

complaint 
§  4539(1).    Arkansas 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  failed  to  make  complaint  immediately  after  the  al- 
leged commission  of  said  offense,  the  jury  may  consider  this  upon 
the  matter  as  to  whether  she  gave  her  consent  or  not.^' 

§  4539(2).    Michigan 

The  jury  are  instructed  that  it  was  not  necessary  for  the  com- 
plaining witness  to  tell  her  mother  at  once  of  the  alleged  rape 
upon  her;  and  if  the  jury  believe  from  the  evidence  that  the  de- 
fendant is  guilty  of  the  crime  chargfed  in  the  information,  and  that 
she  by  reason  of  the  threats  made  to  her  by  her  ravishers  and  the 
treatment  that  she  had  received  was  induced  thereby  to  refrain 
from  informing  her  mother  what  had  taken  place,  then  the  com- 
plaining witness  would  be  excused  from  not  communicating  the 
knowledge  of  the  injury  to  others.  At  the  same  time  it  is  true 
that  you   may   take   into   account,   in   determining   the   truth   of 

's  story,  the  circumstances  whether  she  did  or  did  not  make 

complaint  of  it  afterwards,  and  how  recently.  You  may  take  that 
into  account  in  connection  with  all  of  the  facts  and  circumstances 
of  the  case.  If  you  find  that  she  did  not  complain  of  it  because 
nothing  of  the  kind  happened,  why,  then,  of  course  you  would  so 
consider  it.  If  you  find  that  she  made  no  complaint  because  of  the 
feelings  of  terror  and  mortification  induced  by  what  had  happened 

.   IB  People  v.  Keith,  75  P.  304,  141         i'  State  v.  Ellison,  144  P.  10,  19  N. 

Cal.  686.  M.  428. 

16  Bean  v.  People,  16  N.  B.  656,  124         is  Jachson  v.  State,  122  S.  W.  101, 

111.  570.  92  Ark.  71. 
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to  her,  then,  of  course,  she  would  be  excused  for  not  making  th,e. 
complaint.^* 

§  4539(3).     Mrssourl 

The  court  instructs  the  jury  that  although  they  may  believe 
from  the  evidence  in  this  case  that  the  prosecuting  witness  did  not 
make  any  outcry  on  the  straw  stack  at  the  time  she  claims  defend- 
ant ravished  her,  and  did  not  make  any  complaint  of  the  defend- 
ant having  ravished  her  until  a  few  days  thereafter,  yet  if  the  jury 
further  believe  from  the  evidence  in  this  case  that  the  prosecuting 
witness  had  good  reason  to  believe  it  would  have  been  useless  and 
dangerous  for  her  to  make  any  outcry  on  said  straw  stack  at  the 
time  she  claims  she  was  ravished,  and  for  that  reason  did  not  make 
any  outcry,  and  that  she  made  complaint  of  having  been  ravished 
as  soon  thereafter  as  she  had  suitable  opportunity  to  do  so,  and 
that  ^the 'reason  she  did  not  make  complaint  any  sooner  was  be- 
cause she  was  under  the  duress  of  the  defendant  caused  by  his 
threats,  then  the  jury  under  those  circumstances  should  consider 
such  facts  in  explanation  why  prosecuting  witness  did  not  make 
any  outcry,  and  why  she  delayed  making  such  complaint.^' 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant  threatened  the  prosecuting  witness,  or 
by  any  means  placed  her  under  fear  of  death  or  of  great  violence 
to  her  person  so  that  her  wjll  was  overcome,  and  that  by  reason 
of  her  fear  so  caused  she  did  not  make  any.  outcry  at  the  time  she 
claims  she  was  ravished,  and  did  not  resist  her  ravisher  with  all 
of  her  power  and  did  not  make  complaint  for  several  days  after 
the  time  she  claims  she  was  ravished,  then  such  fear  so  produced 
overcomes  the  presumption  that  she  consented,  arising  from  hef 
failure  to  make  outcry,  and  her  failure  to  make  complaint,  and  her 
failure  to  use  all  of  her  power  in  resisting  her  assailaut.^* 

You  are  instructed  that  it  was  the  duty  of  the  prosecuting  wit- 
ness, the  said ,  at  the  time  of  the  alleged  assault,  to  make  an 

outcry,  and,  as  soon  as  an  opportunity  offered,  to  complain  of  the 
alleged  offense  to  others ;  and  unless  you  believe  from  the  evidence 
that  she  did  make  such  outcry  at  the  time,  and  did  make  such  com- 
plaint as  soon  as  the  opportunity  offered,  then  you  should  take 
such  circumstances  of  omission  to  make  an  outcry  or  complaint, 
or  both,  into  consideration,  with  all  the  other  evidence,  in  deter- 
mining whether  or  not  in  fact  a  rape  was  committed.  But  such 
complaints,  if  any  were  made,  are  not  to  be  considered  as  evidence 

19  People  V.  Flynn,  55  N.  "W.  834,  21  Sfate  v.  Miller,  90  S.  W.  767  191 
96  Mich.  276.                                              Mo.  5S7. 

20  state  V.  Miller,  90  S.  W.  767,  191 
Mo.  587. 
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of  the  matters  complained .  of ,  but  only  as  tending  to  corroborate 
or  not  to  corroborate  her  testimony,  so  far  as  you  may  believe  they 
do  tend  to  corroborate  or  fail  to  corroborate  the  same.** 

The  jury  are  instructed  that  the  charge  of  rape  made  by 

against  defendant  remains  uncorroborated  by  any  evidence  in  the 
cause.     Now,  if  the  jury  shall  believe  from  the  evidence  in  the 

cause  that  said concealed  the  alleged  rape  until after 

the  alleged  commission  of  such  rape  upon  her,  then  the  law  pre- 
sumes such  concealment  inconsistent  with  defendant's  guilt.** 

You  are  instructed  that,  if  the  jury  believe  "from  the  evidence 
that,  at  the  time  the  offense  is  alleged  to  have  been  committed,  the 
prosecuting  witness  made  no  outcry,  and  did  not,  as  soon  as  an  op- 
portunity offered,  complain  of  the  offense  to  others,  but  concealed 
it  for  a  considerable  length  of  time  thereafter,  then  the  jury  .should 
take  this  circumstance  into  consideration  with  all  the  other  evi- 
dence in  determining  the  guilt  or  innocence  of  the  defendant,  and 
whether  in  fact  a  rape  was  committed  or  not.** 

S  4539(4).    New  Mexico 

You  "are  instructed  that,  if  you  find  that  the  prosecuting  witness, 
made  no  complaint  of  a  rape  immediately  after  the  alleged  crime, 
or  as  soon  as  her  friends  came,  then  this  is  a  circumstance  which 
you  ought  to  consider.*^ 

§  4539(5).    New  York 

The  jury  are  instructed  that,  if  they  believe  from  the  evider;ice 
that  the  prosecuting  witness  failed  to  make  prompt  disclosure  of 
the  alleged  rape,  this  is  a  circumstance  against  her,  and  tends  to 
disprove  the  truth  of  her  charge.* 

§  4540.     Subsequent  friendly  relations  of  parties 

See,  also,  post,  §  4557.  * 

§  4540(1).    Arkansas 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
in  this  case  that  the  defendant  and  the  prosecutrix  remained  friend- 
ly for  some  time  after  the  alleged  outrage,  this  can  be  considered 
upon  the  question  whether  the  sexual  intercourse  was  by  consent 
or  not.*® 

§  4540(2).    Indiana 

You  are  further  instructed  that  it  is  proper  for  you  to  consider 
the  conduct  of  the  prosecuting  witness  toward  the  defendant  after 

22  State  V.  Boyd,  76  S.  W.  979,  178  ss  Territory  v.  Pino,  58  P.  393,  9  N. 

Mo.  2.  M.  598. 

2s  State  V.  Patrick,  15  S.  W.  290.  *  People  v.  Astell,  94  N.  Y.  S.  748, 

2*  State  V.  Witten,  13  S.  W.  871,  100  106  App.  Div.  516. 

Mo.  525.  26  Jackson  v.  State,  122  S.  W.  101, 

92  Ark.  71. 
INST.TO  Jtjkies— 308 


§  4540(3)  INSTRUCTION'S  TO  JURIES  4834 

the  alleged  commission  of  the  crime  complained  of.  You  may  con- 
sider whether  or  not,  subsequent  to  such  time,  she  treated  him 
with  scorn  and  contempt,  or  whether  the  relations  were  courteous 
and  friendly,  and  if  you  should  find  from  the  evidence  in  this  case 
that,  at  times  subsequent  to  the  alleged  commission  of  the  crime 
charged  against  the  defendant,  the  prosecuting  witness  voluntarily 
consulted  him  in  personal  matters  and  called  at  his  office  at  divers 
times  and  through  a  long  period,  for  treatment,  you  may  take 
these  facts  into  account  in  determining  the  probability  or  improb- 
ability of  the  commission  of  the  crime.^' 

§  4540(3).     Missouri 

The  jury  are  instructed  that  the  charge  of  rape  made  by  the 

prosecutrix,  -,  against  defendant,  remains  uncorroborated  by 

any  evidence  in  the  cause.  Now,  if  the  jury  believe  from  the  evi- 
dence in  the  cause  that,  after  the  alleged  rape  upon  said  , 

she  continued  friendly  intercourse  with  defendant,  then  the  law 
presumes  such  friendly  intercourse  inconsistent  with  defendant's 
guilt,  and  renders  her  charge  of  rape  against  defendant  improb- 
able.«« 

§  4541.     Evidence  of  other  acts  of  sexual  intercourse  than  that  al- 
leged in  indictment 

You  are  further  instructed  that  evidence  of  previous  act  of  sex- 
ual intercourse  between,  the  defendant  and  the  prosecutrix,  and  of 
improper  familiarity  on  the  part  of  the  defendant  towards  and  with 
the  prosecutrix,  both  before  and  after  the  time  charged  in  the  in- 
formation, is  received  and. admitted  in  evidence  to  prove  the  adul- 
terous disposition  of  the  defendant  herein,  and  as  having  a  tend- 
ency to  render  it  more  probable  that  the  act  of  sexual  intercourse 

charged  in  the  information  was  committed  on  the  day  of 

,  and  for  no  other  purpose.'" 

§  4542.    Effect  of  evidence  as  to  bad  moral  character  of  plaintiff 

See,  also,  ante,  §  4506(4). 

You  are  instructed  that  evidence  has  been  introduced  as  to  the 
moral  character  of  the  prosecuting  witness,  and  as  to  her  reputa- 
tion for  chastity  and  virtue.  You  are  not  to  understand  from  this 
that  a  rape  cannot  be  committed  on  a  woman  of  bad  moral  char- 
acter. A  woman  may  be  a  common  prostitute,  and  may  still  be 
the  victim  of  a  rape.  This  evidence  has  been  introduced  only  for 
the  purpose  of  affecting  her  credibility  as  a  witness,  and  as  a  cir- 
cumstance affecting  the  probability  of  the  act  of  intercourse  being 

2  7  Olokey  v.   State,  107  N.  E.  27.3,  =9  People  v.  Edwai-ds,  73  P.  416,  139 

382  Ind.  589.  Cal.  527. 

28  State  V.  Patrick,  15  S.  W.  290. 
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voluntary  or  against  her  will^upon  the  theory  that  a  person  of 
bad  moral  character  is  less  likely  to  speak  the  truth  as  a  witness 
than  one  of  good  moral  character,  and  that  a  woman  who  is  chaste 
and  virtuous  will  be  less  likely  to  consent  to  an  act  of  illicit  car- 
nal intercourse  than  one  who  is  unchaste.  So  that  whatever  con- 
viction this  evidence  may  produce  in  youn  minds  as  to  whether 
she  is  of  good  or  bad  moral  character,  or  as  to  whether  she  is 
chaste  or  unchaste,  you  will  treat  it  as  a  circumstance  affecting 
her  credibility  to  aid  you  in  determining  whether  her  story  is  true 
or  false,  and  the  act  of  intercourse  voluntary  or  against  her  will.^" 

§  4543.     Limiting  effect  of  evidence — Showing  adulterous  dispo- 
sition of  defendant 

The  court  instructs  you  that  evidence  of  previous  acts  of  sexual 
intercourse  between  the  defendant  and  the  prosecutrix  and  of  im- 
proper familiarities  on  the  part  of  the  defendant  towards  and  with 
the  prosecutrix,  both  before  and  after  the  time  charged  in  the  in- 
formation, is  received  and  admitted  in  evidence  to  prove  the  adul- 
terous disposition  of  the  defendant  herein,  and  as  having  a  tend- 
ency to  render  it  more  probable  that  the  act  of  sexual  intercourse 

charged  in  the  information  was  committed  on  or  about  the 

day  of ,  and  for  no  other  purpose.*^ 

§  4544.     Sufficiency  of  evidence 
§  4544(1).    Florida 

You  are  instructed  that,  if  the  jury  has  a  reasonable  doubt  as 
to  whether  the  defendant  was,  at  the  time  he  put  his  hands  upon 
the  prosecutrix,  trying  to  get  her  to  consent  to  an  improper  inter- 
course, or  commit  the  crime  of  rap^e,  you  should  give  him  the  ben- 
efit of  the  doubt,  and  acquit  him.^* 

§  4544(2).     Kentucky 

The  jury  are  instructed  .that,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that',  in  this  county  and  before  the  find- 
ing of  the  indictment,  the  defendant  had  unlawful  carnal  knowl- 
edge of '■ by  force  and  against  her  will,  you  should  find  hirn 

guilty  of  rape  and  fix  his  punishment  at  confinement  in  the  peni- 
tentiary for  not  less  than years  nor  more  than years, 

or  at  death,  in  your  discretion.** 

§  4544(3).    Missouri 

You  are  instructed  that  the  charge  of  rape  is,  in  its  nature,;  a 
most  heinous  one,  likely  to  create  a  strong  prejudice  against  the 

80  Anderson  v.   State,  4  N.  E.  63,         3  2  Hunter  v.  State,  10  So.  730,  29 

104  Ind.  467.  Fla.  486. 

31  People  V.  Price,  147  P.  591,  26         3  3  Lowry  v.   Commonwealth,  65  S. 

Cal.  App.  544.  _  W.  434,  23  Ky.  Law  liep.  1553. 
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accused.  It  is  a  charge  easy  to  make  and  hard  to  disprove.  On 
this  account  you  should  bear  in  mind  the  difficulty  of  defending 
against  such  charge,  and  consider  most  carefully  all  the  evidence 
and  the  instructions  in  making  up  your  verdict.** 

§  4545.     Same — As  to  identity  of  perpetrator  of  assault 

The  jury  are  instructed  that,  in  weighing  the  testimony  of  the 
prosecuting  witness,  you  have  the  right  and  it  is  your  duty  to  take 
into  consideration  the  fact  that,  before  she  identified  the  defend- 
ant as  her  assailant,  she  had  identified  another  and  different  per- 
son as  the  guilty  one  who  perpetrated  the  assault  in  dispute.  In 
this  connection,  you  are  told  that,  in  the  event  you  find  that  she 
had  identified  such  other  person  as  the  guilty  one,  you  have  the 
right  to  consider  her  condition,  surroundings,  and  all  the  facts 
and  circumstances  shown  to  exist  at  the  time  she  made  siich  iden- 
tification.*® 

§  4546.     Credibility  of  prosecuting  witness 
§  4546(1).    Arizona 

The  jury  are  instructed  that  in  this  case  the  prosecution  relies 

for  a  conviction  upon   the  testimony  of  ,  the  prosecuting 

witness,  and  no  other  witness  was  called  by  .the  territory  to  testi- 
fy directly  to  the  time  and  place  or  circumstances  of  the  alleged 
offense ;  and  you  are  instructed,  in  cases  where  the  state  re- 
lies upon  the  uncorroborated  testimony  of  the  prosecutrix,  unsus- 
tained  by  other  evidence,  or  by  facts  and  circumstances  corrobo- 
rating it,  that  you  should  view  such  testimony  with  great  caution, 
and  it  is  the  duty  of  the  court  to  warn  the  jury  of  the  danger  of 
conviction  on  such  testimony.  You  are  further  instructed  that  in 
considering  her  testimony  you  may  take  into  consideration  the 
facts  and  circumstances  surrounding  the  place  where  the  alleged 
offense  is  charged  to  have  been  committed — all  the  facts  and  cir- 
cumstances at  the  time  and  immediately  after  the  alleged  offense 
was  committed — in  deterrnining  the  weight  of  her  testimony,  and 
the  reasonableness  thereof,  as  tending  to  show  to  your  minds  the 
credit  to  be  given  to  the  same.*® 

$  4546(2).    Georgia 

The  jury  are  instructed  that,  in  cases  of  this  character  the  party 
or  woman  alleged  to  have  been  injured  is  a  competent  witness; 
but  the  degree  of  credit  given  her  testimony,  her  evidence,  depends 
more  or  less  upon  the  concurrence  of  the  circumstances  of  the  fact 

a*  State  v.  Boyd,  76  S.  W.  979,  178  so  Trimble  T.  Territory.  71  p  932 
Mo.  2.  8  Ariz.  273. 

SB  Shular  v.  State,  66  N.  E.  746,  160 
Ind.  300. 
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with  her  testimony.  You  may  look  to  the  evidence  to  see  whether 
she  concealed  the  injury  for  any  considerable  length  of  time  after 
she  had  an  opportunity  to  complain.  Did  she,  or  not,  make  pur- 
suit of  the  offender?  Was  the  place  of  the  act  said  to  have  been 
done  remote  from  neighbors  or  passengers,  or  was  it  near  a  neigh- 
bor, or  common  recourse  of  passengers?  Did  she  make  any  out- 
cry or  did  she  not,  or  did  she  make  no  outcry  where  the  act  was 
done  when  and  where  it  is  possible  she  might  have  been  heard  by 
others?  These  and  all  other  circumstances  in  the  case  may  be 
taken  into  consideration  by  the  jury  in  determining  what  weight 
you  will  give  her  testimony.*'' 

§  4548(3).    West  Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  only  evidence  tending  to  prove  the  guilt  of  the  de- 
fendant is  the  testimony  of  the  prosecuting  witness,  ,  and 

that  her  testimony  on  any  material  point  is  untrue,  then  the  jury 
is  at  liberty  to  disregard  her  whole  testimony.^* 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  the  case  that  the  crime  charged  against  the  defendant 

rests  alone  on  the  testimony  of  the  prosecuting  witness,  , 

then  they  should  scrutinize  her  testimony,  with  care  and  caution.** 

§  4547.     Necessity  of  corroboration  of  prosecutrix 
§  4547(0.    California 

The  court  instructs  the  jury  that  it  is  not  essential  to  a  convic- 
tion in  tjiis  case  that  the  prosecutrix  should  be  corroborated  by  the 
testimony  of  other  witnesses  as  to  the  particular  acts  constitut- 
ing the  offense.  It  is  sufficient  if  you  believe  from  her  evidence 
and  all  the  other  testimony  and  circumstances  in  proof  in  the  case 
beyond  a  reasonable  doubt  that  the  crime  charged  has  been  coni- 
mitted.  While  it  is  the  law  that  the  testimony  of  the  prosecuting 
witness  should  be  carefully  scanned,  still  this  does  not  mean  that 
such  evidence  is  never  sufficient  to  convict;    by  the  law  of  this 

state,  a  female  child  under  the  age  of years  is  incapable  of 

giving  legal  consent  to  an  act  of  sexual  intercourse,  so  that  every 
act  of  carnal  connection  with  such  a  child  by  one  not  her  husband 
will  constitute  the  crime  of  ra,pe,  whether  with  or  without  the  con- 
sent of  such  child,  and  in  this  case,  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  had  sexual 
connection  with  the  prosecuting  witness  on  or  about ,  as  al- 
leged in  the  information,  and  that  at  the  time  she  was  under  the 

37  Ryfels  V.  State,  54  S.  E.  168,  125  sn  State  v.  Perry,  24  S.  B.  634,  41 
Ga.  266.                                                          W.  Va.  641. 

38  State  V.  Perry,  24  S.  E.  634,  41 
W.  Va.  641. 
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age  of  years,  and  not  the  wife  of  the  defendant,  then  the 

defendant  is  guilty  of  rape,  and  the  jury  should  so  find.** 

The  court  instructs  the  jury  that  it  is  not  essential  to  a  convic- 
tion in  this  case  that  the  prosecutrix  should  be  corroborated  by 
the  testimony  of  other  witnesses  as  to  the  particular  acts  consti- 
tuting the  offense.  It  is  sufficient  if  you  believe  from  her  evidence 
and  all  the  other  testimony  and  circumstances  in  proof  in  the  case, 
beyond  a  reasonable  doubt,  that  the  crime  charged  has  been  com- 
mitted." 

You  are  instructed  that,  while  it  is  the  law  that  the  testimony 
of  the  prosecuting  witness  should  be  carefully  scanned,  still  this 
does  not  mean  that  such  evidence  is  hever  sufficient  to  convict; 
and,  if  you  believe  the  prosecuting  witness,  it  is  your  duty  to  ren- 
der a  verdict  of  guilty.** 

§  4547(2).     Nebraska 

You  are  instructed  that  in  the  case  of  rape  it  is  not  essential  that 
the  prosecutrix  should  be  corroborated  by  the  testimony  of  other 
witnesses  as  to  the  particular  act  constituting  the  offense,  and  if 
the  jury  believe  from  the  testimony  of  the  prosecutrix,  and  the  cor- 
roborating circumstances  and  facts  testified  to  by  other  witnesses, 
that  the  defendant  did  make  the  assault  as  charged,  the  law  would 
not  require  that  the  testimony  of  the  prosecutrix  should  be  corrob- 
orated by  other  witnesses  as  to  what  transpired  at  the  immedi- 
ate time  and  place  when  it.  is  alleged  the  assault  was  made.** 

§  4548.     Sufficiency  of  corroboration  of  prosecuting  witness 
§  4548(1)-    Iowa 

The  court  instructs  the  jury  that  a  conviction  cannot  be  had 
upon  the  testimony  of  the  person  injured,  unless  she  be  corrobo- 
rated by  other  eviyence  tending  to  connect  the  defendant  with  the 
commission  of  the  offense.  This  does  not  mean  that  the  state  is 
required  to  prove  the  act  by  direct  testimony  other  than  that  of 
the  prosecutrix,  or  by  eyewitnesses  of  the  transaction.  It  does, 
however,  mean  that  there  must  be  other  testimony  than  hers,  a 
showing  of  other  facts  and  circumstances  than  those  shown  by  her 
testimony,  which  shall  tend  to  connect  the  defendant  with  the  act 
charged.  Complaints  made  by  the  prosecutrix  to  her  parents  are 
not  alone  sufficient  to  constitute  that'  corroboration  required  by  the 
law.  Evidence  of  such  complaints  are  admitted,  and  may  be  con- 
sidered, as  tending  to  confirm  and  strengthen  the  truth  of  her  tes- 
timony,    A  failure  by  the  prosecutrix  to  complain  at  once  is  looked 

"  People  v.,  Williams,  142  P.  124,  42  People  v.  Liggett,  123  P.  225.  18 

24  Cal.  App.  646.  Gal.  App.  367. 

41  People  V.   Scott,  141  P.   945,    'di  4 a  Dunn  v.  State,  7y  N.  W.  719   58 

Cal.  App.  440,  Neb.  SOT. 
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upon  as  a  suspicious  circumstance,  indicating  that  her  story  may 
be  a  fabrication.  Hence  testimony  of  such  complaints  are  admit- 
ted and  may  be  considered  as  confirming  or  disparaging  the  ac- 
curacy and  veracity  of  the  prosecuting  witness,  and  for  no  other 
purpose.  Testimony  that  the  genital  organs  of  the  prosecuting  wit- 
ness were  injured,  or  the  hymen  ruptured,  is  not  of  itself  sufficient 
to  constitute  that  corroboration  required  by  the  law.  Such, testi- 
mony is  admitted,  and  may  be  considered,  as  tending  to  strengthen 
the  testimony  of  the  prosecuting  witness,  and  as  evidence  tending 
to  show  that  a  rape  had  been  committed  by  same  one.  Evidences 
of  bruises  on  other  parts  of  the  body,  and  of  torn  and  soiled  cloth- 
ing, are  not  alone  corroboration,  for  none  of  these  may  tend  to  con- 
nect the  defendant  with  the  offense  charged.  But  testimony  as  to 
these  may  be  considered  as  showing,  or  failing  to  show,  that  a 
crime  had  been  in  fact  committed,  and  that  resistance  had  been  or 
had  not  been  made  by  the  prosecutrix.  Opportunity  is  not  enough 
of  itself  to  constitute  the  corroboration  required  by  the  law.  But, 
while  mere  opportunity  does  not  of  itself  amount  to  corroboration, 
yet,  if  opportunity  is  shown  to  have  been  defendant's  intention, 
if  he  took  occasion  to  bring  it  about,  and  if  it  was  with  apparent 
deliberation,  such  facts,  if  shown,  may  be  considered  with  other 
facts,  if  any  are  shown,  tending  to  connect  the  defendant  with  the 
offense  charged.  Any  independent  testimony  which  has  been  in- 
troduced on  the  trial  of  the  case  which  tends  to  identify  and  single 
out  the  defendant  as  the  perpetrator  of  the  crime  charged,  and 
which,  considered  in  connection  with  the  testimony  of  the  prose- 
cuting witness,  establishes  the  essential  elements  of  the  crime 
as  herein  stated,  is  properly  to  be  considered  as  corroborating  tes- 
timony, and  the  sufficiency  is  to  be  passed  upon  by  the  jury.** 

You  are  instructed  that,  in  consideration  of  the  evidence  as  to 
whether  or  not  the  testimony  of is  corroborated  as  to  wheth- 
er or  not  the  defendant  had  sexual  intercourse  with  her,  the  fact 
that  a  child  was  born  to  her  is  not  a  fact  to  be  considered  as  cor- 
roborative on  that  point.** 

The  jury  are  instructed  that  no  conviction  can  be  had,  unless 
there  is  evidence  corroborative  of  the  testimony  of  the  prosecuting 
witness  tending  to  connect  the  defendant  with  the  commission  of 
the  crime  charged,  and  you  are  further  told  that  stains  on  the  gar- 
ments of  the  prosectiting  witness  are  not  alone  sufficient  corrobo- 
rating evidence,  unless  you  further  find  that  they  w«re  produced 
by  the  sexual  intercourse  of  defendant  with  the  prosecutrix.** 

*4  State  V.  McGhuey,  133  N.  W.  678,  *«  State  v.  Norris,  104  N.  W.  282, 
153  Iowa,  308.  127  Iowa,  683. 

45  State  V.  Blackburn,  114  N. '  W. 
531,  136  Iowa,  T43. 
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§  4548(2).    New  York 

The  jury  are  instructed  that  the  mere  fact  that,  under  the  cir- 
cumstances, this  defendant  was  alone  in  the  house  some  of  the 

nights  during  the  period  between and with  the  com- 

plaihing  witness,  ,  is  not  a  corroboration  of  the  charge  of 

rape  in  the  second  degree.* 

§  454a<3).    Washingtor. 

You  are  instructed  that  no  cionviction  shall  be  had  for  the  crime 
charged  in  this  information  upon  the  testimony  of  the  female,  un- 
less supported  by  other  evidence.  The  testimony  of  the  female 
child  upon  or  regarding  where  the  crime  was  committed  must  be 
supported  or  corroborated  by  credible  evidence.  It  is  not  neces- 
sary that  her  testimony  be  corroborated  substantially  in  every  de- 
tail. It  is  not  necessary  that  the  corroborative  evidence  be  suffi- 
cient of  itself  without  the  aid  of  her  testimony  to  prove  guilt.  The 
slightest  corroboration  of  her  testimony  may  be  sufficient  if  it  tends 
to  connect  defendant  with  the  commission  of  the  oiifense. .  Wheth- 
er it  is  sufficient  or  not  is  a  question  for  the  jury,  and  depends  upon 
the  consideration  of  all  the  evidence,  including  that  of  the  female, 
as  well  as  the  corroborating  testimony,  if  there  is  any.  Your  minds 
must  be  satisfied  beyond  a  reasonable  doubt  as  the  court  has  here- 
tofore defined  the  same.*' 

S.    Included  Offenses 

§  4549.    Right  to  convict  of  lesser  offense  included  in  that  charged 

You  are  instructed  that,  if  you  should  find  that  the  defendant  did 
not,  as  alleged,  have  carnal  knowledge  of  the  said  ^ by  ac- 
tual penetration,  that  is,  if  you  believe  that  actual  penetration  has 
not  been  shown  beyond  a  reasonable  doubt,  but  should  believe  froin 
the  evidence  that  the  defendant  did,  in  the  county,  and  at  or  about 
the  time  laid  in  the  indictment,  make  an  assault  upon  the  said 

,  with  the  intent  to  commit  the  crime  of  rape,  that  is,  with 

intent,  by  force  or  threats,  to  have  carnal  knowledge  with  

without  her  consent  and  against  her  will,  you  will  in  that  event 
find  the  defendant  guilty  of  assault  with  the  intent  to  commit  the 
offense  of  rape,  and  assess  his  punishment  at  confinement  in  the 

penitentiary  for  any  period  not  less  than  nor  more  than 

years.** 


You  are  instructed  that,  if  you  believe  from  the  evidence  that 
there  was  not  such  a  penetration,  but  that  the  defendant  made  an 
assault  upon  the  person  of ,  not  with  intent  to  commit  rape 

'oc«^i1f/?  ^-  B'^^fS^'  ^^^  ^-  ^-  ^-  ''  Fltzgeraia  v.  State,  20  Tex.App. 

980,  166  App.  Div.  320.  281. 

4  7  State  V.  Hess,  150  P.  6,  86  Wash. 

240. 
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upon  her,  but  with  intent  to  have  sexual  intercourse  with  her,  with 
her  consent,  then  you  will  find  the  defendant  guilty  of  an  aggra- 
vated assault,  and  assess  his  punishment  at  a  fine  in  any  sum  not 

less  than nor  more  than dollars,  or  at  imprisonment 

in  the  county  jail,  not  less  than month,  nor  more  than 

years.** 

6.    Form  of  Verdict  and  Punishment 

§  4550.     Form  of  verdict 
§4550(1).    Delaware 

You  are  instructed  that  in  this  case  you  may  find  any  one  of 
three  verdicts,  as  the  evidence  shall  warrant  and  justify,  viz.:-  If 
you  are  satisfied  beyond  a  reasonable  doubt  from  the  evidence  in  the 
case  that  the  prisoner  committed  an  assault  upon  the  prosecuting 
witness  with  intent  to  commit  rape,  as  alleged  in  the  indictment, 
your  verdict  should  be  guilty  in  manner  and  form  as  he  stands  in- 
dicted. If  you  are  not  satisfied  that  the  prispner  committed  the 
assault  with  intent  to  commit  rape,  but  nevertheless  believe  be- 
yond a  reasonable  doubt  that  he  did  commit  an  assault  upon  the 
prosecuting  witness,  your  verdict  should  be  not  guilty  in  manner 
and  form  as  he  stands  indicted,  but  guilty  of  an  assault  only.  But 
if  you  are  not  satisfied  beyond  a  reasonable  doubt  that  the  prisoner 
committed  an  assault  upon  the  prosecuting  witness  with  intent  to 
commit  rape,  or  even  that  he  committed  an  assault  upon  her,  your 
verdict  should  be  not  guilty."" 

§  4550(2).     Missouri 

The  court  instructs  the  jury  as  follows :  The  defendant  is  charged 
in  the  indictment  with  rape,  and  the  jury  will  either  find  him  guilty 
of  rape  as  charged  in  the  indictment,  or  find  him  not  guilty,  as 
yDu  may  believe  and  find  from  the  evidence,  under  the  instructions. 
If  you  find  the  defendant  not  guilty,  you  will  simply  so  state  in 
your  verdict.  If  you  find  the  defendant  guilty,  you  will  state  in 
your  verdict  that  you  find  the  defendant  guilty  of  rape  as  charged 
in  the  indictment,  and  will  assess  his  punishment  at  imprisonment 

in  the  state  penitentiary  for  a  term  of  not  less  than years,  or 

at  death.*^ 

§  4551.     Punishment 

The  court  instructs  the  jury  that  the  penalty  prescribed  by  stat- 
ute for  the  offense  of  rape  is  death  or  confinement  in  the  peniten- 
tiary for  life,  or  for  any  term  of  years  not  less  than ,  in  the 

io  Fitzgerald  v.  State,  20  Tex.  App.  '■!  State  v.  Boyd,  76  S.  W.  979,  178 

281.  Mo.  2. 

=0  State   V.    Honey,    80  A.   240,.  2 
Boyce,  324, 
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discretion  of  the  jury-.  Accordingly  you  are  instructed  that,  if 
you  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the 

defendant  did,  as  charged  in  the  indictment,  on  or  about  the 

day  of ,  in  the  county  of and  state  of ,  make 

an  assault  in  and  upon  the  said ,  a  woman,  and  did  then  and 

there  by  force  violently  ravish  and  have  carnal  knowledge  of  her, 

the  said ,  without  her  consent  and  against  her  will,  you  will 

find  the  defendant  guilty  as  charged,  and  assess  his  punishment  at 
death,  or  at  confinement  in  the  penitentiary  for  life,  or,  in  your  dis- 
cretion, at  such  confinement  for  any  term  of  years,  not  less  than 

52 

B.     Civii,  Liability 

§  4552.    Elements  of  cause  of  action 

The  court  instructs  the  jury  that;  if  they  believe  from  a  prepon- 
derance of  the  evidence  that  on  the  night  of ,  while  the  plain- 
tiff was  riding  in  a  buggy  with  defendant,  he  took  hold  of  plain- 
tiff and  against  her  will  laid  his  hands  upon  her  in  a  lustful  way, 
without  her  consent  and  against  her  will,  then  your  verdict  must 
be  for  plaintiff.^* 

§  4553.     Necessity  of  showing  lack  of  consent  of  woman 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  was  the  father  of  the  child  referred  to  in  the 
testimony,  and  that  the  act  of  copulation,  at  the  time  said  child  was 
begotten,  was  a  voluntary  act  on  the  part  of  the  plaintiff,  and  not 
the  result  of,  or  induced  by,  any  violence  or  threats  of  the  defend- 
ant on  that  occasion,  then  the  plaintiff  is  not  entitled  to  any  dam- 
ages by  reason  of  said  act,  or  of  her  pregnancy  and  sickness,  or  of 
her  confinement,  or  the  birth  of  the  child,  or  of  any  pain,  suffer- 
ing, or  expense  connected  therewith  or  resulting  therefrom.®* 

§  4554.    Use  of  force  by  defendant  and  resistance  by  female 

The  court  instructs  the  jury  that  the  plaintiff,  in  order  to  main- 
tain the  action,  must  satisfy  them,  from  all  the  proofs,  that,  if  the 
defendant  had  criminal  connection  with  her,  it  was  accomplished 
with  the  intent  on  his  part  to  effect  said  purpose  in  defiance  of  all 
resistance,  and  that  it  took  place  without  her  consent,  against  her 
will,  and  that  she  resisted  to  the  best  of  her  ability,  under  all  the 
circumstances.®® 

52  Wood  V.  State,  189  S.  W.  474,  b4  Beseler  v.  StepUani,  71  111.  400. 
80  T^.  Cr.  R.  398.  56  Dean  v.  Raplee,  39  N.  E.  952,  145 

53  Booher  v.  Trainer,  157  S.  W.  848,  >i    y   319 
172  Mo.  App.  376. 
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§  4555.     Effect  of  failure  of  plaintiff  to  make  outcry  or  complaint 
S  4555(1).    New  York 

The  court  instructs  the  jury  that  the  fact  that  plaintiff  did  not 
disclose  the  assault  complained  of  within  a  reasonable  time  after 
the  opportunity  presented  itself  for  her  to  do  so,  was  in  itself  a 
reason  foV  impeaching  the  veracity  of  her  story .^ 

§  4555(2).     Washington 

You  are  instructed  that  if  at  the  time  of  the  alleged  assault,  or 
within  a  reasonable  time  thereafter,  the  plaintiff  did  not  make  an 
outcry,  and  she  did  not  do  so  as  soon  thereafter  as  oppor- 
tunity offered  itself,  unless  she  was  prevented  from  making  such 
outcry  by  fear  and  threats,  or  if  the  plaintiff  failed  to  disclose  the  al- 
leged outrage  said  to  have  been  committed  within  a  reasonable 
time  after  she  had  opportunity  to  do  so,  these  would  be  circum- 
stances which  you  may  consider  as  tending  to  impeach  the  truth 
of  her  story ."^  c 

§  4556.     Evidence  showing  lascivious  disposition 

The  court  instructs  you  that  evidence  of  previous  acts  of  sexual 
intercourse  between  the  defendant  and  the  prosecutrix  and  of  im- 
proper familiarities  on  the  part  of  the  defendant  towards  and  with 
the  prosecutrix,  both  before  and  after  the  time  charged  in  the,  in- 
formation, is  received  and  admitted  in  evidence  to  prove  the  adul- 
terous disposition  of  the  defendant  herein,  and  as  having  a  ten- 
dency to  render  it  more  probable  that  the  act  of  sexual  intercourse 

charged  in  the  information  was  committed  on  or  about  the 

day  of ,  and  for  no  other  purpose.^ 

§  4557.     Sufficiency  of  evidence 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence  that 
at  the  time  the  alleged  assault  on  plaintiff  is  alleged  to  have  been 
committed,  or  within  a  reasonable  time  thereafter,  the  plaintiff 
had  an  opportunity  to  make  an  outcry,  and  that  she  did  not  do 
so,  and  did  not  as  soon,  as  an  opportunity  offered,  or  at  any  time 
prior  to  the  time  her  baby  was  born,  complain  of  the  alleged  as- 
sault to  any  person,  and  that  she  continued  on  friendly  relations 
with  the  defendant  after  the  date  of  said  alleged  assault,  then  the 
jury  should  take  these  circumstances  into  the  case  in  determining 
whether  the  defendant  did  in  fact  have  carnal  knowledge  of  the 
plaintiff  by  force  and  against  her  will;  and  if  you  believe  from  all 
these  circumstances  and  all  the  evidence  in  the  case  that  the  de- 

5  8  Young  V.  Johnson,  25  N.  E.  363,  r.s  People  v.  Price,   147  P.  591,  26 

123  N.  Y.  226.  Cal.  App.  541. 

5  7  Jensen  v.  Lawrence,  162  P.  40,  P4 
Wash.  148,  Ann.  Cas.  1917E,  133. 
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feridant  did  not  have  sexual  intercourse  with  the  plaintiff,  or  even. 
if  you  believe  that  he  did  have  sexual  intercourse  with  her  by  her 
consent,  then  the  defendant  is  not  liable  in  this  case,  and  your  ver- 
dict must  be  for  the  defendant.'"' 

§  4558.     Damages 
§  4558(1).    California 

You  are  instructed  that  compensatory  damages  should  be  given 
in  such  amount  as  in  your  judgment  will  fairly  compensate  her  for 
the  injury  she  has  received  by  reason  of  the  act  complained  of, 
takitig  into  consideration  her  physical  suffering  and  disability  dur- 
ing pregnancy  and  in  child  birth,  if  you  find  the  pregnancy  was  the 
result  of  the  defendant's  act,  also  her  mental  suffering,  shame,  and 
disgrace,  and  her  loss  of  social  standing,  and  all  other  harm  you 
find  she  suffered  as  the  natural  result  of  the  wrong.®" 

§  4558(2).    IVIichigan 

You  are  instructed  that  if  you  find  the  defendant  guilty  in  this 
case,  you  have  the  right  to  give  the  plaintiff  such  an  amount  of 
damages  as  will  compensate  her  for  the  injury  done  as  shown  by 
the  evidence  in  this  case.  Compensation  to  the  plaintiff  is  the 
purpose  in  view,  and,  when  that  is  accomplished,  anything  beyond, 
by  whatever  pame  called,  is  unauthorized.  It  is  not  the  province  of 
the  jury  after  damages  have,  been  found  for  the  plaintiff  so  that 
she  is  fully  compensated  for  the  injury  to  mulch  the  defendant  in 
an  additional  sum  to  be  handed  over  to  the  plaintiff  as  punishment 
for  the  alleged  wrong.*^ 

$  4558(3).    Nebraslta 

It  is  well  to  remind  the  jury  that  this  is  neither  an  action  of 
slander  nor  libel,  but  an  action  for  damages  for  an  alleged  as- 
sault. If  you  fail  to  find  the  assault  alleged,  you  will  find  for  the 
defendant;  if  you  find  the  assault  alleged,  you  will  find  for  the 
plaintiff.  If  for  the  plaintiff,  you  can  only  find  damages  resulting- 
from  the  assault.  The  damages  must  he  actual  compensation  for 
the  injuries  sustained  by  reason  of  the  assault.  All  your  findings 
must  be  from  the  evidence  admitted  during  the  trial.** 

§  4559.     Exemplary  damages 

The  jury  are  instructed  that,  if  you  find  for  plaintiff,  you  may 
consider  the  character  of  the  attack  on  plaintiff,  and  in  your  discre- 
tion allow  her  exemplary  damages.** 

oo"-,S?»?^1^nn®  ^-  ^^ai^ey,  88  S.  W.  02  Atkins  v.  Gladwish,  41  N.  W.  347, 

92,  189  Mo.  709.  25  Neb.  .-^90. 

eo  Valencia  v.  Milliken,  160  P.  1086,  oa  Mallett  v.  Beale    23  N    W    269 

31  Cal.  App.  533.  66  Iowa,  70                              .       .         ^ 

01  Totten  v.  Totten,  138  N.  W.  257, 
172  Mich.  565. 
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CHAPTER  CCXXXVI 

RECEIVERS 

S  4560.    Right  of  receiver  with  respect  to  accommodation  paper  payable  to  in- 
solvent. 

§  4560.     Right  of  receiver  with  respect  to  accommodation  paper 
payable  to  insolvent 

The  jury  are  instructed  that  this  action  is  brought  by  the  receiv- 
er, and  he  occupies  the,  same  position  that  the Bank  would 

had  it  brought  the  action  in  its  own  name  before  it  was  placed  in 
the  hands  of  a  receiver.  The  receiver  has  no  greater  rights  in  this 
case  than  the Bank  possessed.  It  does  not  occupy  the  po- 
sition of  purchaser  for  value.^ 

The  jury  are  instructed  that,  where  an  accommodation  note  is 
diverted  from  the  purpose  for  which  it  was  given,  one  who  takes  it 
with  knowledge  cannot  recover  from  the  accommodation  party, 
and  in  this  case  the  receiver  possesses,  as  a  matter  of  law,  all  the 

knowledge  that  the Bank  possessed  upon  the  subject  of  this 

note.^ 

1  Chicago    Title    &    Trust    Co.    v.  "  Chicago    Title    &    Trust    Co.    v. 

Brady,  65  S.  W.  303,  165  Mo.  197.  Brady,  65  S.  W.  303, 165  Mo.  197. 

[End  of  Volume  4] 


iS't-'A'Sfci'  *.'•'•   -tf**"  '■'frt  »      i    -    .   —  f-  - 


— %: 


